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JUDGES 

OF THE 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 



Hon. HORACE GRAY, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Bristol, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. NATHAN WEBB, District Judge, Maine Portland, Me. 

Hon. EDGAR ALDRICH, District Judge, New Ilampshire Llttleton, N. H. 

Hon. FRANCIS C. LOWELL, District Judge, Massachusetts Boston, Mass. 

Hon. ARTHUR I* BROWN, District Judge, Rhode Island Providence, R. L 
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Hon. NATHANIEL SHIPMAN, Circuit Judge Hartford, Conn. 

Hon. WILLIAM K. TOWNSEND, District Judge, Connecticut New Haven, Conn, 

Hon. ALFRED C. COXB, District Judge, N. D. New York Utlca, N. Y. 

Hon. ADDISON BROWN, District Judge, S. D. New York' New York, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York» New York, N. Y. 

Hon. EDWARD B. THOMAS, District Judge, E. D. New York.... 29 Liberty St., New York. 

Hon. HOYT H. WHEELER. District Judge, Vermont Brattleboro, Vt 

Hon. JOHN R. HAZBL, District Judge, W. D. New York Buffalo, N. Y. 



THIRD CIRCUIT. 



Hon. GEORGE SHIRAS, Jr., Circuit Justice Washington, D. 0. 

Hon. MARCUS W. ACHESON, Circuit Judge Pittsburgh, Pa. 

Hon. GEORGE M. DALLAS, Circuit Judge Phlladelphla, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wllmlngton, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. ANDREW KIRKPATRICK, District Judge, New Jersey Newark, N. J. 

Hon. JOHN B. McPHERSON, District Judge, B. D, Pennsylvania Phlladelphla, Pa, 

Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvania..Scranton, Pa. 
Hon. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 

> Reslgned June 27, 1901, to take eSect upon appointaient and qualification ot euccessor on 
August 30, 1901. 
•Appointed August 30, 1901. 
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FOURTH CIRCUIT. 



Hon. MELVILLB W. PULLER, Circuit Justice Washington, D. 0. 

Hon. NATHAN OOFF, Circuit Judge Clarlfsburg, W. Va. 

Hon. CHARLES H. SIMONTON. Circuit Judge Charleston, S. C. 

Hon. THOMAS J. MORRIS, District Judge, JVlaryland Baltimore, Mi 

Hon. THOMAS R. PURNELL,. District Judge, B. D. North Carolina Raieigh, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. Nortli Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. Soutli Car. .Cliarlealon, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, B. D. Virginia Richmond, Va. 

Hon. JOHN PAUL, District Judge, W. D. Virginia Harrisonburg, Va. 

Hon. JOHN J. JACKSON, District Judge, N. D. West Virginia' Farlversburg, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia' Bramwell, W. Va. 
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Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. DON A. PARDBB, Circuit Judge New Orléans, La. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. JOHN BRUCE, District Judge, M. and N. D. Alabama Montgomery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. CHARLES SWAYNB, District Judge, N. D. Florlda Pensaeola, E'ia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florlda Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. BMORY SPBBR, District Judge, S. D. Georgla Maçon, Ga. 

Hon. CHARLES PARLANQE, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shrevcport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosoiusko, Miss. 

Hon. DAVID B. BRYANT, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Ft. Wortli, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austln, Tex. 



SIXTH CIRCUIT. 



Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HENRY F. SEVERBNS, Circuit Judge Kalamazoo, Mloli. 

Hon. HORACE H. LURTON, Circuit Judge Nashvllle, Tenn. 

Hon. WILLIAM R. DAY, Circuit Judge Canton, Ohio. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky * Covington, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentuclty Loulsville, Ky. 

Hon. HENRY H. SWAN, District Judge, B. D. Michlgan Détroit, Mlch. 

Hon. GEORGE P. WANTY, District Judge, W. D. Michlgan Grand Rapids, Mlch. 

Hon. AUGDSTUS J. RICKS, District Judge, N. D. Ohio Cleveland, Ohlo. 

Hon. FRANCIS J. WING, District Judga, N. D. Ohlo Cleveland, OMo. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohio Cincinnati, Ohlo. 

Hon. CHARLES D. CLARK, District Judge, B. and M. D. Tennessee. ...Chattanoosa. Tenn. 
Hon. ELI S. HAMMOND, District Judge, W. D. Tennessee Memphis, Tenn. 



SEVENTH CIRCUIT. 



Hon. HENRY B. BROWN, Circuit Justice Washington, D. 0. 

Hon. WILLIAM A. WOODS, Circuit Judge • Indianapolis, Ind. 

•Asslgned to Northern District under act approved January 22, 1901, to take etfect July 
1, 1901. 
» Appolnted June 18, 1901, under act approved January 22, 1901, to take cllect July 1, 1901. 
« Appolnted April 24, 1901, under act approved February 12, 1901. 
• Died June 29, 1901. 
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Hon. JAMES G. JENKINS, Circuit Judge ...Ullwanka*^ Via. 

Hon. PETER S. GROSSCUP. Circuit Judge CWcago, 111. 

Hon. CHRISTIAN C. KOHLSAAT, District Judge, N. D. Illinois Chicago. 

Hon. WILLIAM J. ALLEN, District Judge, S. D. Illinois Springfleld, 111. 

Hon. J. OTIS HUMPHRiiiY, District Judge, S. D. Illinois Springûeld, 111. 

Hon. JOHN H. BAKER, District Judge, Indiana IndianapoUs, Ind. 

Hon. WILLIAM H. SEAMAN, District Judge, E. D. Wisoonsln Siieboygan, Wis. 

Hon. ROMANZO BUNN, District Judge, W. D. Wisconsin Madlson, Wis. 

EIGHTH CIRCUIT. 

Hon. DAVID J. BREWER, Circuit Justice Wasliington, D. C. 

Hon. HENRY C. CALDWELL, Circuit Judge Little Rock, Ark. 

lion. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

[ion. AMOS M. THAYER, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIEBBR, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. riOGBRS, District Judge, W. D. Arkiansas Ft. Smitii, Ark. 

Hon. MOSBS HALLETT, District Judge, Colorado Uenver, Colo. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. lowa Dubuque, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. WILLIAM C. HOOK, District Judge, Kansas Ijeaveaworih, Kan. 

lion. WM. LOCHREN, District Judge, Minnesota Minneapolis, Minn. 

Hon. ELMER B. ADAMS, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo, 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota B'argo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT. 

Hoa. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. Callfornia San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. Calttornta Los Angeles, Cal. 

Hon. HIRAM KNOWLES, District Judge, Montana Helena, Mont. 

Hon. CORNELIUS H. HANFORD, District Judge, Washington Seattle, Wash. 

Hon. THOMAS P. HAWLBY, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. BELLINGER, District Judge, Oregon Portland, Or. 

Hon. JAMES H. BEATTY, District Judge, Idaho Boise City, Idaho. 

Hon. MELVILLB C. BROWN, District Judge, Alaska, First Division Juneau. 

Hon. ARTHUR H. NOYES, District Judge, Alaska, Second Division St. Michaels. 

Hon. JAMES WICKBRSHAM, District Judge, Alaska, Third Division Eagle City. 



CASES REPORTED. 



Page I 

'A. B. Dlck Co. T. Wichelraan (C. C.) 81 

A Certain Barge (D. C.) 167 

Actiengesellschaft Vereinigte Ultramarin- 

Fabriken v. Amberg (C. a A.) 151 

Adams, Dayis t. (D. C.) 271 

Adams & Westlake Co. v. Mercantile Trust 

Co. (C. C. A.) 220 

Adler v. Jones (C. C. A.) 967 

Albany Perforated Wrapping-Paper Go. T. 

John Hoberg Co. (C. C. A.) 5f49 

Alexander Smith & Sons Carpet Co., Fab- 

ric Ooloring Co. v. (O. C.j 328 

Algar, Vilas v. (,0. C. A.) 519 

Allen, Pacific Northwest Packing Co. T. (O. 

C. A.) 515 

Amberg, Actiengesellschaft Vereinigte 

Ultramarin- Fabriken v. (C. C. A.) 1.51 

American Bank, Williamson v. (C. C.) 30 

American Bell Tel. Co. v. Century Tel. Co. 

(C. C.) 976 

American Bell Tel. Co. v. National Tel. 

Mfg. Co. rc. 0.) 978 

American IleaJth Food C5o., Postum CereaJ 

Co. V. (C. C.) 898 

American Nat. Bank v. Stone (C. C. A.). .1056 
American Ordnance Co. v. Drifrgs-Seabury 

Gun & Ammunition Co. (C. C. A.) 83 

Anderson v. Coraptois (C. C. A.) 971 

Anoka Watervrorks, Electric Light & Pow- 
er Co. y. City of Anoka (C. C.) 580 

Arctic Bird, The (D. 0.) 107 

Arents, Guthrie v. (0. C. A.) 1058 

Armour Packing Co. v. Holeomb (C. C. A.) . 1056 
Atlanta & 0. A. L. R. Co., Cassidy v. (O. 

C.) 673 

Atlantic Lumber Co., L. Bucki & Son 

Lumber Co. v. (C. C. A.) 411 

Atlantic Lumber Co., L. Bucki & Son Lum- 
ber Co. V. (C. 0. A.) 1061 

Atlantic & P. Tel. Co., City of Philadel- 

phia T. (C. C.) 55 



Baer v. Kerr (C. C. A.) 1059 

Bailey v. Johnson, two cases (C. O. A.). . . .1056 
Baltimore & O. S. W. R. Co. v. Mercantile 

Trust Co. (C. C. A.) 220 

Baltimore & O. S. W. H. Co., Norris v, 

(G. C. A.) 591 

Ban V. Columbia Southern R. Co. (C. C). . 499 
Bank of Palo Alto, Pacific Postal Tel. Ca- 
ble Co. v. (C. C. A.) 369 

Barker, Haverhill Gaslight Co. t. (0. O.). . 6ÎM 
Barney Dumping Co., Clark v. (C. C.)... 235 

Bashline, In re (D. C.) 965 

Beattie y. Edge Moor Bridge Works (C. C.) 233 
Beaumont v. Northern Pac. R. Co. (C. C, 
A.) 532 



Fage 
Bedford v. Eastern Building & Loan Ass'n 

of Syracuse (C. C. A.) 1057 

Bender, Murray v. (C. C. A.) 585 

Bendinger v. Central Stock & Grain Bx- 

chaage of Chicago (C. 0. A.) 926 

Bentley r. Erie R. Co. (C. C. A) 1057 

Bigelow, Blanchard v. (C. C.) 275 

Bisbee v. ivtvi (C. C. A.) 1059 

Blackbird, In re (D. G) l;i9 

Blanchard v. Bigelow (G. 0.) 275 

Bloch, In re (C. C. A.) 700 

Bloch T. Farjeon (0. C. A.) 790 

Board of Com'rs of Wilkes County v. Coler 

- C. A.) 1057 



(G. 



Board of Trade of Chicago v, Hadden-Krull 

Co. (C. C.) 705 

Board of Tru.stees of Hardy Tp., Holmes 
County, V. Brattleboro Sav. Bank (C. C. 

A.) 1057 

Booth, Manitoba Fish Co. T. (C. C. A.).. 594 
Boyce v. O'Dell Commission Co. (C. G.).... 758 

Brady, The John 1. (D. C.) 912 

Brattleboro Sav. Bank. Board of Trustées 
of llai-dy Tp., Holmes County, v. (C. C. 

A.) 1057 

Brenner. Goodman v. (C. 0. A.) 481 

Brill T. Delaware County & P. Electric E. 

Co. (0. C.) 901 

Broad River Tp., Gorham t. (C. C.) 772 

Brooks, Jumeau V. (C. C. A.) 353 

Brown v. Smith (C. C.) 26 

Bruce, City National Bank v. (C. C. A.).. 69 

Bruce, Owens v. (0. C. A.) 72 

Bruce. White v. (C. C. A.) 355 

Bryant T. Mutual Ben. Life Ins. Co. (C. C.) 748 
Bucki & Son Lumber Co. v. Atlantic Lum- 
ber Co. (C. C. A.) 411 

Bucki & Son Lumber Co. v. Atlantic Lum- 
ber Co. (C. O. A.) 1061 

Bucki & Son Lumber Co. v. Fidelity & 
Deposit Co. of Maryland (C. C. A.)... 393 

Buckley, McDonald v. (O. C. A.) 290 

Bunker lîill & Sullivan Mining & Concen- 
trating Co. v. Empire State-Idaho Min- 
ing & Developing Co. (C. C. A.) 538 

Bunker Hill & Sullivan Mining & Concen- 
trating Co. y. Shoshone Min. Co. (C. C. 

A.) 504 

Burke, Ritchie v. (C. C.) 16 

Bnrleigh, Foreman v. (C. C. A.) 313 

Burlington Mailing Co., In re (D. C.) 777 

Burrell v. Fleming (C. C. A.) 489 

California & N. B. Oo., Eurêka & K. R. 

R. Co. V. (0. a A.) 509 

Cantrell & Cochrane y. Wittemann (C. C.) 82 
Carlisle y. Mercantile Trust Co. (O. C. A.) 17T 
Carpeuter, In re (C. C. A.) 55S 



109 P. 



(ix) 



109 FEDERAL KEPORTER. 



Casey v. Pennsylvanîa Asphalt Pav. Co. (C. 

C.) 744 

Cassidy v. Atlanta & C. A. L. R. Co. (G. C.) 673 
Central Stock & Grain , Eichange of Chi- 
cago V. Bendinger (C. C. A.) 926 

Century Tel. Oo., American Bell Tel. Co. 

r. (C. C.) 976 

Champagne Lumber Ce, Nybaek t. (0. C. 

A.) 732 

Chicago Ins. Co. v. Graham & Morton 

Transp. Co. (C. C. A.) 352 

Cinque. In re (D. C.) 455 

City National Bank v. Bruce (C. C. A.). . 69 
City of Anoka, Anoka Water Works, Elec- 
tric Tjght & Power Co. t. (C. C.) 580 

aty of Eau Claire v. Payson (0. C. A.). . . 676 
City of Philadelphia v. Atlantic & P. Tel. 

Oo. (C. O.) 55 

City of Pittsburg, In re (C. 0.) 577 

City of Tacoma, White v. (C. C.) 32 

Olaflin Co. v. United States (C. C.) 562 

Claiborne, In re (D. C.) 74 

Clark T. Barney Dumping Co. (C. C.) 235 

Cliue V. James (C. C. A.) 0'61 

Clonbrock Steam-Boiler Co. v. Wilson (C. 

C. A.) ....1057 

Cobb V. Overman (0. O. A.) 05 

Coe, In re (C. C. A.) 550 

Cole, Tu.scarawas Mfg. Co. v. (C. 0.) 161 

Coler, Board of Oom'rs of Wilkes County 

V. (C. C. A.) 1057 

Oolumbia, The (C. C. A.) (jijU 

Columbia Southern R. Oo., Ban v. (C. C). . 403 
Columbus, S. & H. R. Co. Appeals (C. 0. 

A.) 177 

Columbus Terminal & Transfer R. Co. v. 

Mercantile Trust Co. (O. C. A.) 220 

Comptois, Andersen v. (G. C. A.) 971 

Connor v. Tennessee Cent. B. Co. (C. G. A.) 931 
Consolidated Kansas City Smelting & Ee- 

fining Co. v. Holeomb (C. O. A.) 1056 

Cooke, In re (D. O.) 031 

Corliss T. Pnlaski County (C. 0.) 843 

Coulter Y. Fahrney (C. Ç. A.) 1057 

Coulter, Fahrney v. (C. C. A.) 1058 

Oovey, Southern Pac. Ço. v. (C. 0. A.) 416 

Cramer, Singer Mfg. Co. v. (0. O. A.)... 652 
Crowell, Tynon v. (C. O. A.) 1063 

Dancel r. Goodyear Shoe-Mach. Co. (C. CJ 333 
Daniel, Yellow Poplar Lumber Co. v. (0. 

C. A.) 39 

Dauntless, The (D. G.) 912 

Davidson, In re (D. CJ 882 

Davis V. Adams (D. C.) 271 

Dayton Fan & Motor Co., Diehl Mfg. Oo. 

V. (0.0.) 366 

Delafield, In re (0. 0.) 577 

De Laval Separator Cô. v. Vermont Farm- 

Mach. Oo. (G. 0.) 813 

Delaware County & P. Electric R. Co., 

BriU V. (O. O.) 901 

Delaware Ins. Oo. of Philadelphia v. S. S. 

White Dental Mfg. Co. (O. 0. A.) 334 

D. H. Dougherty Co., In re (D. C.) 480 

Diamond Match Oo. v. Safe Harbor Match 

Co. (O. O.) 154 

Dick Co. V. Wlchelman (O. 0.) 81 

Diehl Mfg. Co. V. Dayton Fan & Motor 

Co. (O. C.) 506 



Paga 
Dinglehopf , In re (D. C.) SiJG 

D. 51. Sechler Carria«e Co. v. Stearns (0. 

C. A.) 1057 

Doetor & Ohief Mining, Milling & Lcii.sing- 

Co., Nugget Min. & Mill. Oo. v. (O. C. 

A.) 1062 

Dodge V. Nevada Nnt. Bank (C. C. A.) 726 

Dollar V. Simpson (C. C. A.) 814 

Domestic Scwing-Mach. Oo., Union Writ- 

ing-Mach. Co. v. (C. C. A.) 85 

Dougherty Oo., In re (D. C.) 480 

Dowagiac Mfg. Oo., McSherry Mfg. Co. v. 

(O. O. A.) 1062 

Downlng V. United States (C. 0. A.) S«5 

Driggs-Seabury Gun & Ammunition Co., 

American Ordnanoe Co. v. (0. 0. A.) 83 

Drummond v. Louisville & N. It. Oo. (0. 

C.) 5.31 

Dubose, In re (C. 0. A.) 071 

Duiï Mfg. Co. V. Kalamazoo Eailroad Vé- 
locipède Car Oo. (C. C. A.) 1057 

Duncan V. San Luis Valley Land & Mining 

Co. (C. 0. A.) 1058 

Barle v. McCartney (0. 0.) 13 

Eastèm Building & Loan Ass'n of Syra- 
cuse, Bedford v. (0. 0. A.) 1037 

Edgefield Hôtel Oc, Interstate Building & 

Loan Ass'n v. (O. C.) 692 

Edge Moor Bridge Works, Beattie v. (0. C.) 233 

Ehle, In re (D. 0.) 625 

Elliott & Hatch Book-Typewriter Co. v. 

Fisher Typewriter Co. (O. 0.) 330 

Elmira Steel Ce, lu re (D. C.) 456 

E. Luckenback. The (D. 0.) 487 

Empire State-Idaho Mining & Developing 

Co., Bunker Hill & Sullivan Mining & 

Ooncentrating Co. v. i C. O. A.) 538 

Epstein, In re (D. O.) 874 

Epstein, In re (D. O.) 878 

Ei-ie E. Co., Bentley v. (0. O. A.) 1057 

Ervin, In re (D. O.) 135 

Eurêka & K. K. R. Oo. r. California & 

N. E. Co. (O. C. A.) 509 

Everett v. Independent School Dist. of Eock 

Rapids (C. C.) 697 

IBxoelsior Wooden-Pipe Oo. v. Pacific 

Bridge Co. (0. 0. A.) 497 

Fabric Coloring Oo. v. Alexander Smith 

& Sons Carpet Co. (0. 0.) 328 

Fahrney v. Coulter (0. C. A.) 1058 

Fahrney, Coulter v. (C. 0. A.) 1057 

Parjeon, Bloch v. (C. C. A.) 790 

Farmers' Loan & Trust Co. of New York 

V. McAndrewB (C. O. A.) 109 

Parrar, Florence 011 & Refining Oo. 7. 

(0. 0. A.) 254 

Fay & Bgan Co., Meador v. (0. C. A.).. 632 
Pidelity & Casualty Co. of New York v. 

Freeman (0. 0. A.) 847 

Fidelity & Deposit Ûoi of Maryland v. L. 

Bucki & Son Lumber Co. (C. 0. A.) 393 

Fidelity & Deposit Oo. of Maryland, Walk- 

er County. Ala.. v. (0. 0. A.) 1064 

Fife, In re CD. O.) 880 

First Nat. Bank, Hanover Nat. Bank v. 

(OC. A.) 421 

Fisher Typewriter Co., Elliott & Hatch 

Book-Typewriter Co. v. (0. O.) 330 



CASES REPORTBD. 



Pags 

Fleming v. Burrell (C. C. A.) 48Î) 

Fleming v. Lay (C. C. A.) 952 

Florence Oil & liefining Co. v. B'arrar (C. 

C. A.) 254 

Fora, Johnson v. (0. C.) ôOl 

Foreman v. Burleigli (C. C. A.) 313 

Forest Hill Co., Halsted v. (C. C.) 820 

Fox V. Tyler (C. C. A.) 258 

Foye V. Guardian Printiug & Publishing 

Go. (C. 0.) 368 

Francis Bros. & Jellett t. Heine Safety- 

Boiler Co. (C. C. A.) 838 

Freche, In re CD. C.) «20 

Frceman, Fidelity & Casualty Co. of New 

Yorli V. (C. G. A.) 847 

Fretz, Rose v. (C. C.) , 810 

Gammon. In re (D. C.) 312 

Général Electric Co. v. Star Brass "Works 

(C. C.) 950 

Georgia Handle Co., In re (C. G. A.) 032 

Gotz V. Suprême Council American Légion 

ot Honor (C. C.) 201 

Gibbs, In re fD. C.) 62T 

Gladden Lumber Co. v. Gladney (C. C. 

A.) 1058 

Gladish V. Pennsîylvania Co. fC. C. A.) 105S 

Gladney, Gladden Lumber Co. v. (C. C. A.) . 1008 

Goodale, In re ^D. C.) 783 

Goodman v. Brenner (G C. A.). 481 

Goodvear Shoe-Mach. Co., Dancel v. (C. C.) 833 

Gorham v. Broad River Tp. (C. C.) 772 

Graham v. Swayne (G. G. A.) 360 

Graham & Morton Transp. Co., Chicago 

Ins. Go. V. (O. C. A.) 352 

Gregg V. Mercantile Trust Go. (C. C. A.). 220 

Grifflth. Strand v. (G. C.) 597 

(iiiardian Fnuting & Publisliing Co., Foye 

V. (G. G.) 308 

Guardian Trust Co. v. White Cliffs Port- 

land Cernent & Clialk Co. (C. C.) 5r?3 

Gutlirie v. Arents lO. C. A.) 105S 

Haarmann v. Lueders (G. 0.) 325 

Haarmann v. Lueders (0. C.) 327 

Hadden-Krull Co., Board o£ Trade ot Chi- 
cago V. (O. C.) 705 

Haie V. Hilliker (C. C.) 273 

Hallett V. Mercantile Trust Co. (C. G. A.) 177 
Hall Signal Ooi., Union Switch & Signal 

Go. v.'(c. C. A.) ...ims 

Halsted v. Forest Hill Co. (C. C.) 820 

Hanlpy v. Sweeny (C. C. A.) 712 

Hanover Nat. Bank v. First Nat. Bank 

(C. C. A.) 421 

Harada, Southern Pac. Co. v. (C. C. A.). . 379 
Harrison v. Mercantile Trust Co. (O. C. A.) 220 

Haskin, In re (D. C.) 789 

Haverhill Gaslight Co. v. Barker (C. C). . 694 
H. B. Claflin Co. v. United States (C. C.) 582 
Heine Safety-Boiler Co., Francis Bros. & 

Jellett V. (C. C. A.) &38 

Henschel, In re (D. O.) 861 

Hilliker, Haie v. (C. O.) 273 

Hippie, Singer Mfg. Co. v. (G. O.) 152 

Hitchcock V. Northwestern Mut. Life Ins. 

Co. (C. 0. A.) 1058 

Hitchcock, Monson v. (C. C. A.) . 10C!2 

Hoberg Co,, Albany Perforated Wrapping- 

Paper Go. v. (O. C. A.) 589 



Paga 

Holconib, Armour Packing Co. v. (C. O. 

A.) 1056 

Holcoiuib, Consolidated Kansas City Smelt- 

ing & Retining Co. v. (0. C. A.) 1056 

Holcomb, Metropolitan St. R. Co. v. (C. 

O. A.) 1056 

Holcomb, Schwarzschild & Sulzberger Ooi 

V. (C. C. A.) 1056 

Holcomb, Swift & Co. v. (O. C. A.) 1056 

Holyoke Machine Go., Swain y. (C. C. A.) 154 
Home Ins. Co. of New York v. Virginia- 

Carolina Chemical Co. (G. O.) 681 

Homer, The (C. C. A.) 572 

Homer Ramsdell Transp. Co. v. La Com- 
pagnie Générale Transatlantique (C. C. 

A.) 1058 

Howland, In re (D. C). 869 

Huns V. New York & P. R. S. S. Co. (C. 

G. A.) 1058 

Huntington Drv-Pulve'rizer Co. v. Newell 

Universal Will Co. fC. C.) 269 

Hyatt V. Phœnix Mut. Life Ins. Co. (C. 

C. A.) 1059 

Illinois Life Ins. Co. v. Phenchon (C. C.) 674 

Independent School Dist. of Rock Eapids, 

Bverett v. (C. G.) 687 

Interstate Building & Loan Ass'n v. Edge- 

field Hotol Co. (G. C.) 692 

Interstate Car Transfer Co., St. Clair 

County V. (C. C.) 741 

Jacobs, Jewelers' Cireular Pub. Co. v. (G. 

C.) 501) 

J. A. Fay & Egan Co., Meador v. (C. C. 

A.) 632 

James. Cline v. (C. C. A.) 9G1 

J. C. Pfluger, The (D. G.) 03 

Jenkins, Larned v. (G. G. A.) lOU 

Jewelers' Cireular Pub. Co. v. .Tacobs (C. 

C.) 500 

John Hoberg Co., Albnny PerEor,ated 

Wrapping-PaTier Go. v. (C. C. A.) 589 

John I. Brady, TTie CD. G) 912 

John McDermott, The (D. C.) 90 

Johuson V. Ford (C. C.) 501 

.Johnson, Bailcy y., two cases (0. C. A.).. 1056 

Johuston V. Woodbui-y (G. C. A.) 507 

Jones, Adler v. (C. C. A.) 967 

.Joseph. Parramore v. (C. C.) .332 

J. S. Scofleld's Sons Co., Ross y. (C. C. A.) 860 
Jumeau v. Brooks (C. C. A.) 353 

Kalamazoo Railroad Vélocipède Car Co., 

Dufï MEg. Go. V. (C. G. A.) 1057 

Kampfe v. Reichavd (C. C.) 1064 

Katzenstein, Russia Cernent Co. v. (C. C). . 314 

Keller, In re (D. O.) 118 

Keller, In re (D. C.) 131 

Keller, In re (D. 300 

Kelley y. Mutual Life Ins. Co. of New 

York (C. C.) 56 

Kelton, The Minnie E. (0. 0. A.) 104 

Kelton, The Minnie E. (C. C. A.) 1002 

Kemp V. Niitional Bank (G. C. A.) 48 

K.entuckv Distilleries & Warehouse Co. v. 

War^Yick Co. (G. C. A.) 280 

Keokuk & H. Bridge Co., Pittsburgh, C, 

0. & St. L. R. Co. y. (O. 0. A.) 279 

Kerr v. Baer (O. C. A.) 1050 



xii 



109 FEDERAL RBPORTBH. 



Pag9 

Kert r. Southwick (0. C.) 482 

Kerr, Bisbee v. (C. C. A.) 1059 

Keystono Ooal Co., In re CD. 0.) 8T3 

King V. Morgan (C. C. A.) 446 

Kirwan ». Murphy (C. C. A.) 354 

Kjellman t. Rogers (C. C. A.) lOCl 

Knott, In re (D. C; 026 

La Oompagoie Générale Transatlantique, 

Homer Ramsdell ïransp. Co. v. (O. C. A.) 1058 

Lafleche. In re (D. 0.) 307 

Laird, In re (0. C. A.) 550 

tislance & Cirosjean Mfg. Co. v. National 

Enameling & Stamping Co. (0. 0.) 317 

Lander, Mercantile Nat. Bank v. (C. C.>. . 21 

Larned v. Jeakins (a C. A.) 100 

Lawyer v. Post (0. 0. A.) 512 

Lay, Fleming v. (G. G. A.) 952 

h. Bucki & Son liumber Oo. r. Atlantic 

Lumber Co. (0. 0. A.) 411 

h. Bucki & Son Lumber Co. r. Atlantic 

Lumber Co. (C. 0. A.) 1061 

L. Bucki & Son Lumber Oo. v. Fidelity & 

Deposit Co. of Maryland (C. C. A.) 393 

Lee Injector Mfg. Co. v. Tenberthy Injector 

(C. C. A.) 964 

Leiter, Booalds v. (0. 0. A.) 905 

Léonard v. Orient Ins. Co. (C. O. A-) 286 

Little V. Mercantile Trust Co. (C. 0. A.) 177 

Lott y. Toung (C. C. A.) 798 

Louisville & N R. Co. t. Mercantile Trust 

Co. (C. C. A ) 220 

Louisville & N. B. Co., Drummond v. (0. 

C.) 531 

Loveless v. Ransom (C. C. A.) 391 

Luckenbaok, The K. (D. C.) 487 

Lueders, Haarmann v. (C. C.).... 325 

Luedei-3, Haarmann r. (0. C.) 327 

McAndrews, Farmers' Loan & Trust Co. 

of New York v. (O. 0. A.) 109 

McCartney, In re (D. G.) 621 

MeCaitney, Earle r. (C. C.) 13 

McCIain, Spreckels Sugar-Refining Co. t. 

(C. C.) 76 

McCune v. Mercantile Trust Co., two cases 

(C. C. A.) 177 

McDermott, The John (D. C.) 90 

Mcl >onald v. Buckley (C. C. A.) 290 

McSherry Mfg. Co. v. Dowaglac Mfg. Co. 

(0. C. A.) 1032 

Mammouth Pine Lumber Co., In re (D. C.) 308 
Manhattan Trust Co„ Reynolds v. (G. C. 

A.) 97 

Manitoba Fish Co. t. Booth (a a A.).. .. 594 

Marsh, In re (D. O.) 602 

Marsh t. United States (D. C.) 236 

Massachusetts Homœopathic Hospital, 

Powers V. (C. C. A.) 294 

Mastin v. Morse (0. O. A.) 1062 

Matthews, In re (D. CJ. 603 

Meador v. 3. A. Fay & Egan Oo. (C. 0. A.) 632 

Melsing, Tornanses v. (C. 0. A.) 710 

Mercantile Nat Bank v. Lander (0. C.).. 21 
Mercantile Trust Co. y. Second Nat. Bank 

(C. C, A.) 17T 

Mercantile Trust Co., Adams & Westlake 

Co. V. (C. C. A.) 220 

Mercantile Trust Co., Baltimore & 0. S, 

W. R. Co. T. (C. 0. A.) 220 



Pag» 
Mercantile Trust Co., Carlisle t. (C. C. A.) 171 
Mercantile Trust Co., Columbus Terminal 

& Transfer R. Co. v. (G. C. A.) 220 

Mercantile Trust Co, Groi-'s v. (C. C. A.). . 220 
Mercantile Trust Co., Hallett v. (C. 0. AJ 177 
Mercantile Trust Co., Harrison y. (C. C. 

A.) 220 

Mercantile Trust Co., Little v. (0. C. A.). . 177 
Mercantile Trust Ce, Louisville & N. R. 

Co. T. (C. C. A.) 220 

Mercantile Trust Co., McCune t., two cases 

(C. C. A.) 177 

Mercantile Trust Co., Metropolitan Trust 

Co. y. (C. 0. A.) 177 

Mercantile Trust Co., Monsarrat v. (C. 0. 

A.) 230 

Mercantile Trust Co., Parrott v. (C. C. A.) 177 
Mercantile Trust Co., Sinks v. (C. C. A.) . . 177 
Mercantile Trust Co., Stewart t. (C. C. A.) 177 
Mercantile Trust Co., Stewart v. (C. C. A.) 220 
Mercantile Trust & Depcsit Co. of Balti- 
more y. Roanoke & S. R. Co. (C. 0.)... 8 
Metropolitan St R. Co. v. Holcomb (0. 

O. A.) 1056 

Metropolitan Trust Co. y. Mercantile TVust 

Co. (C. C. Â.) 177 

Metropolitan Trust Co. y. Second Nat. 

Bank (C. C. A.) 177 

Milby V. United States (O. 0. A.) 638 

Miller v. Mutual Reserve Fund Life Aw'n 

(C. C.) 278 

Mills V. United States (C. C.) 564 

Minnie E. Kelton, The (O. O. A.) 164 

Minnie B. Kelton, The (0. C. A.) 1062 

Mission Rock Co. y. United States (C. O. 

A.) 763 

Monsarrat v. Mercantile Trust Co. (C. C. 

A.) 230 

Monsarrat v. Robinson (C. C. A.) 230 

Monson v. Hitchcock (0. C. A.) 1062 

Morgan, King v. (C. C. A.) 440 

Morris, Simmons T. (O. C). . ." 707 

Morrison, United States v. (D. C.) 891 

Morse v. United States (C. O. A.) 1062 

Morse, Mastin y. (C. C. A.) 1062 

Moy ïee Tai, United States v. (0. C. A.). . 1 

Mullin y. United States (0. O. A.) 817 

Murphy, Kirwan v. (C. 0. A.) 354 

Murray y. Bender (O. 0. A.) 585 

Mutual Ben. Life Ins. Co., Bryant y. 

(C. C.) 748 

Mutual Life Ins. Co. of New ïork, Kelley 

y. (C. C.)... 56 

Mutuiil Réserve Fund Life Ass'n, Miller y. 

(C. 0.) 278 

Nackkela y. Webster (C. 0. A.) 1061 

National Bank, Kemp y. (O. O. A.) 4S 

National Enameling & Stamping Co., la- 

lance & Grosjean Mfg. Co. v. (0. C.) 317 

National Tel. Mfg, Co., American Bell Tel. 

Co. y. (C. C.) 976 

Neiman, In re (0. 0.) 113 

Nevada Nat. Bank, Dodge y. (O. C. A.). .. 726 
Newell Universal Mill Co., Huntington 

Dry-Pulverizer Co. y. (C. O.) 269 

Newman y. Scbwerin (0. O. A.).. 942 

New York, The (D. 0.) 909 

New York & P. R. S. S. Co., Huns y. (O. 

0. A.) ..1058 



BASES REPORTED. 



xlii 



Fage 
Norfolk & W. R. Oo., United Statea ▼. 

(C O ) S31 

NDii'is V. Baltimore' & O.'s! W.'r."Co.' "(C. 

C. A.) 501 

North American Land & Timber Co. v. 

Watkins (tt 0. A.) 101 

Northern Pac. R. Co., Beaumont v. (0. 0. 

A.) 532 

Northwestern Mut. Life Ins. Co., Hitchcock 

V. (C. C. A.) 1058 

Nugget Min. & Mill. Oo. v. Doctor & Chief 

Mining, Milling & Leasing Co. (C. C. A.). 1062 
Nyback v. Champagne Lumber Oo. (C. 0. 

A.) 732 

Oconee Milling Co., In re (C. C. A.) 866 

O'Dell Commission Oo., Boyce v. (C. C.).. 758 

Oliver. In re (D. 0.) 784 

Olsen V. Whitney (D. C.) 80 

Oregon & C. K. Co. v. United States, three 

cases (C. 0. A.) 514 

Orient Ins. Co., Léonard v. (0. C. A.) 286 

O'Rourke v. Wahl (0. O. A.> 276 

Overmau, Cobb v. (0. 0. A.) 65 

Owens V. Bruce (0. C. A.) 72 

Owingsî, In re (D. C.) 623 

Owyhee Land & Irrigation Co. t. Taut- 

phaus (0. O. A.) 547 

Pacific Bridge Co., Excelsior Wooden-Pipe 

Co. V. (C. 0. A.) 497 

Pacific Northwest Packing Co. t. Allen (0. 

C. A.) 515 

Pacific Postal Tel. Cable Co. v. Bank of 

Palo Alto (O. C. A.) 369 

Parramore v. Joseph (C. C.) 332 

Parrott v. Mercantile Trust Co. (C. C. A.) 177 
Payson, City of Eau Claire v. (C. C. A.) . . . 676 
Penberthy Injecter Co., Lee Injector Mfg. 

Co. V. (O. O. A.) 964 

Ponllelrl, Potts V. (0. O.) 323 

Pennsylvania Asphalt Pav. Co., Casey T. 

(C. 0.) 744 

Pennsylvania Co.. Gladish v. (C. C. A.).... 1058 

Pfluger, The J. C. (D. C.) 93 

Philadelphia & R. R. Co., Reilly v. (D. C.) 349 

Philips, United States v. (C. 0. A.) 1063 

Phœnix Mut Life Ins. Co., Hyatt v. (0. 

C. A.) 1059 

Pittshurgh, C, O. & St. L. R. Oo. v. Keokuk 

& H. Bridge Co. (O. 0. A.) 279 

Pittsburg Meter Co. v. Pittsburg Supply 

Co. (0. C. A.) 644 

Pittsburg Supply Co., Pittsburg Meter Co. 

V. (C. G. A.) 644 

Porter, In re (D. O.) 111 

Post, Lawyer v. (0. a A.) 512 

Postum Cereal Co. v. American Health 

Food Co. (0. O.) 893 

Potts V. Penfield (C. C.) 323 

Powers V. Massachusetts Homœopathic 

Hospital (C. O. A.) 294 

Priée Trading Co., United States t. (C. O. 

^\ ^ ,,,, ,, 239 

Pulaski " Oountj', Oorliss' v. (O. C.) '. ". ', '.'.'.'. &43 

Ramsdell Transp. Co. v. La Compagnie 

Générale Transatlantique (C. 0. A.) 1058 

Bansom, Lovelees y. (C. C. A.) 301 



Fag9 

Ravenseourt, The (0. O. A.)' 6t)0 

Reichard, Kampfe v. (O. C.) 1064 

Reilly V. Philadelphia & R. R. Oo. (D. C.) 349 
Reynolds v. Manhattan Trust Co. CC 0. A.) 97 

Rhodes, In re (D. a) 117 

Riker, In re (C. 0. A.) 63 

Ritchie v. Burke (0. C.) 16 

Roanoke & S. R. Co., Mercantile Trust 

& Deposit Co. of Baltimore v. (0. C). .. 3 

Roberts & Oo. v. Taft (C. a A.) 825 

Robinson, Monaarrat v. (C. C. A.) 230 

Rodgers, United States v. (D. C.) 8S6 

Rogers, Kjellman v. (O. 0. A.) 1061 

Ronalds v. Leiter (0. C. A.) 905 

Rooney, In re (D. Q) 601 

Rose V. Fretz (C. 0.) 810 

Rosenberg v. Union Iron Works (D. 0.) . . . 844 
Ross V. J. S. Scofield's Sons Co. (0. C. A.) 866 
Rothschild & Bro. y. United States (0. O. 

A.) 1062 

Russia Cernent Oo. v. Katzenstein (0. C.) 314 

Safe Harbor Match Oo., Diamond Match 

Co. V. (0. 0.) 154 

St. Clair County v. Interstate Car Trans- 

fer Co. (C. C.) 741 

Sanderlin, In re (D. 0.) 857 

San Luis Valley Land & Mining Co.. Dun- 

can V. (O. C. A.) 1058 

San Luis Valley Land & Mining Oo., Stan- 

baugh V. (G. C. A.) 1063 

Schmitt, In re (D. C.) 267 

Scofield's Sons Co., Ross ▼. (O. O. A.) 866 

Schiiltz, In re (D. C.) 264 

Schwarzschild & Sulzberger Co. v. Holcomb 

(C, C. A.) 1056 

Scbwerin, Newman v. (C. O. A.) 942 

Secliler Carriage Co. v. Stearns (C. C. A.). 1057 
Second Nat. Bank, Mercantile Trust Co. v. 

(C. C. A.) 177 

Second Nat. Bank, Metropolitan Trust Co. 

T. (C. 0. A.) 177 

Seelye v. United States (C. C. A.) 10G3 

Shaw, In re (D. C.) 780 

Sha-w, In re (D. C.) 782 

Slienehou, Illinois Life Ins. Co. v. (C. C.).. 674 
Sherborne, Willcox & Gibbs Sewing-Mach. 

Co. V. (C. C. A) 319 

Shoshone Min. Co., Bunker Hill & Sulli- 
van Mining & Concentrating Co. ?. (G. 

0. A.) 504 

Simmons v. Morris (C. C.) 707 

Simpson v. Dollar (C. 0. A.) 814 

Singer Mfg. Co. v. Cramer (C. 0. A.) 652 

Singer Mfg. Co. v. Hippie (Q C.) 152 

Sinks V. Mercantile Trust Co. (C. C. A.) . . 177 

Smith, Brown v. (0. OJ 26 

Smith & Sons Carpet Co., Fabric Coloring 

Co. V. (0. C.) 328 

Southern Pac. Co. v. Covey (C. C. A.) . . . . 416 
Southern Pac. Co. y. Harada (C. C. A.). ,. 379 
Southern Pac. Co. v. Yeargin (C. C. A.). . . 436 
Southern Pac R. Co. y. United States (C. 

O. A.) 913 

Southwick, Kerr v. (C. C.) 482 

Spreckels Sugar-Refining Co. y. McClain 

(C. 0.) 76 

S. S. White Dental Mfg. Co., Delaware Ins. 

Co. of Philadelphia y, (0. 0. A.) S34 



lit 



109 FEDERAL REPORTER. 



Page 

Stahl V. Street (C. C. A.)....... 1003 

Stanbaugh v. San Luis Valley Land & Min- 
ing Co. (C. O. A.) '. . 1063 

Star Brass Works, General Electric Co. v. 

(C. C.) 950 

Stearns, D. M. Seehler Oarriage Co. t. (0. 

C. A.) 1057 

Stewart v. Mercantile Trust Co. (0. C. A.) 177 
Stewart v. Mercantile Trust Co. (0. 0. A.) 220 
Stone, American Nat Bank v. (C. O. A.). .1058 

Storti, In re (C. C.) 807 

Stout, In re (D. C.) TtH 

Strand v. (îritfith (O. G.) 5!J7 

Street. Stahl v. (C. C. A.) ,. . . . 1003 

Stricker, Ex parte (0. C.) 145 

Sun Printing & Publishing Asa'n, Totten 

V. (C. C.) 289 

Suprême Council American Légion of Hon- 

or, Getz v. (C. C.) 261 

Swain v. Holyoke Machine Oo. (0. O. A.). . 154 
Swan & Finch Co. v. United States (0. 0.) 949 

Swayne, Graham v. (C. C. A.) 3()(5 

Sweeny, Hanley v. (C. C. A.) 712 

Swift & Co. V. Holcomb (C. C. A.) 105G 

Taft, Roberts & Co. v. (C. C. A). 825 

Tautphaus, Owyhee Land & Irrigation Co. 

V. (0. Q A.) 547 

Tennessee Cent. R. Co., Connor v. (O. O. 

A.) 931 

Todd, In re (D. C.) 2ii5 

Tornanses v. Melsiiig (C. C. A.) 710 

Totten V. Sun Printing & Publishing Ass'n 

(C. C.) 289 

Treat v. White {C. C. A.)... 1O03 

Tuscarawas Mfg. Co. v. Cole (Q C.) Itil 

Tyee, The (C. C. AJ ()(iO 

Tyler, Fox v. (C. 0. A.) 258 

Tynon v. Crowell (0. C. A.) 1003 

Union Iron Works, Rosenberg v. (î>. C.) . . . 844 
Union Switch & Signal Co. y. Hall Signal 

Co. (C. C. A.) 1003 

Union Writing-Maeh. Co. v. Domestic 

Sewing-Mnch. Co. (C. C. A.) 85 

United States v. Morrison fD. C.) 891 

United States v. Moy Yee ïai (C. C. A.). . . 1 
United States v. Norfolk & W. R. Co. (0. 

Uni'ted'Statés' V. 'Ph"il"ips'(C.* C.' A.).' ! .'.' .*.' .'l063 
United States v. Price Trading Co. (C. C. 
^\ 239 

United' States V. 'Roàgei-s (6' C.)". ". *. '. ". ". *. *. ". ". 886 
United States r. Southern Pae. R. Co. (0. 

C. A.) 913 

United States, Downing v. (C. C. A.) 885 

United States, H. B. Uaflin Co. v. (0. G). 502 



Uniu-d States, Marsh T. (D. C.) 2.36 

United States, Milby v. (C. C. A.) 638 

United States, Mills v. (0. 0.) 564 

United States, Mission Rock Co. t. (C. 0. 

A.) 703 

United States, Morse v. (C. C. A.) 1062 

United States, MuUin v. (C. C. A.) S17 

United States, Oregon & 0. R. Oo. v., three 

cases (C. G. A.) 514 

United States, Rothschild & Bro. v. (O. C. 

A.) 1062 

United States, Seelye v. (C. C. A.) lOlS 

United States, Swan & Finch Co. v. (0. C.) 949 
United States, United States Fidelity & 

Guaranty Co. v. (O. C. A.) 1063 

United States, Woey Ho v. (O. C. A.) 888 

United States Fidelity & Guaranty Co. v. 

United States (C. C. A.) 1063 

Vermont Farm-Mach. Co., De Laval Sep- 

arator Co. v. (C. G.) 813 

Vilas V. Algar (C. C. A.) 519 

Virginia-Oarolina Chemical Co., Home lus. 
Co. of New York t. (C. O.) 681 

Wahl, O'Ronrke v. (C. C. A.) 27fi 

Walker County, Ala., v. Fidelity & Peposit 

Co. of Mary land (C. C. A.) 1064 

Warwick Co., Kentucky Distilleries & 

Warehouse Co. v. (C. C. A.) 280 

Watkins, North American Land & Timber 

Co. V. (C. C. A.) 101 

Webster, Nackkela t. (0. C. A.) 1061 

White, In re (D. 0.) 035 

White V. Brnce (C. C. A.) 355 

White V. City of Tacoma (C. C.) 32 

White. Treat v. (C. C. A.) 1063 

White Cliffs Portland Cernent & Chalk Co., 

Gnaniian Trn?t Co. v. (0. C.) 523 

Whin- Dontal Mfg. Co., Delaware Ins. Co. 

of Philadelphie v. (O. O. A.) 334 

Whituey. Ulsen v. (D. C.) 80 

Wiohelman, A. B. Dick Co. v. (C. C.) 81 

Wilcox, Jn re (C. C. A.). 628 

Willcox & Gibbs Sewing-Maeh. Co. v. Sher- 

boine (C. C. A.) 319 

Williamson v. American Bank (G. C.).... 36 
NVilson, Glonbrock Steam-Boiler Co. v. (C. 

G. A.) 1057 

Wittemann, Cantrell & Cochrane v. (C. 0.) 82 
Woey Ho v. United States (C. C. A.). ..... 888 

Woodbury, Johnston v. (C. G. A.) 567 

Yeargin, Southern Pac. Co. v. (C. C. A.).. 436 
Yellow Poplar Lumber Co. v. Daniel (G. 

C. A.) 39 

Young, Liott r. (0. C. A.) i 793 



CASES 



ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



TJXITED STATES v. MOT YEE TAI et aL 
(Circuit Court of Appeals, Second Circuit. May 9, 1901.) 

1. CiKCDiT Court of Appeals — Jurisdiction— Procédure poe Rbview. 

Outslde of the power of revision glven In banlcruptcy proceedings, a 
circuit court of appeals has no power to set aside or modify an order 
made by a district court, except upon appeal or writ of error therefrom. 
It cannot, on a motion, set aside an order of a district judge admittlng 
défendants to bail pending proceedings for review. 

8. Appeal — Adthority to Allow — District Judgeb. 

The provision of rule 35 of the circuit court of appeals of the Second 
circuit (31 C. 0. A. Ixvi., 90 Fed. Ixvi.), that an appeal or wrlt of error 
from a circuit or district court to such court "may be allowed * * * 
by any district judge within his district," does not authorize a district 
judge, while sitting in his own district, to allow an appeal from a court 
of another district. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Motion to vacate and set aside au order permitting and directing 
that the appellants be admitted to bail pending the appeal herein. 

Geo. B. Curtiss, U. S. Atty., for the motion. 
Max J. Kohler, opposed. 

Before LACOMBE and SHIPMAN, Circuit Judges, and WHEEL- 
ER, District Judge. 

PER CURIAM. Two Chinamen, Moy Yee Tai and Moy On, who 
entered the United States by land on the Canadian border, were 
arrested upon a warrant issued by a United States commissioner 
for the Northern district of New York, upon a complaint charging 
them with having unlawfully entered the United States, and having 
been found unlawfully within the United States. They were tried, 
convicted, and ordered to be deported January 29, 1901. Appeal was 
taken from the décision of the commissioner to the judge of the 
district court for the Northern district of New York, under section 
13 of the act of 1888, which allows such appeal specifically to the 
district judge. The appeal was duly heard, and on March 5, 1901, 
109 F.— 1 
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an order was made by the district judge of the Northern district 
dismissing the appeal, and aflfirming the décision and order of the 
commissioner. On April 8, 1901, an allowance of appeal from this 
décision of the said judge of the Northern district and a citation 
were presented to the district judge of the Southern district of the 
same state, sitting at his chambers within said Southern district. 
Both papers were signed by him. On the same day he made and 
entered the order in the Southern district of New York which is 
the subject of this motion. 

In bankruptcy this court bas jurisdiction, upon pétition and no- 
tice, "to sùperintend and révise in matter of law" the proceedings 
of the district court, but otherwise it has no power to Tacate, set 
aside, or modify an order of the district court, except upon appeal 
or writ of error. MoreoTcr, it has jurisdiction to review, by appeal 
or by writ of error, only final décisions or orders granting injunc- 
tion or appointing receivers. It may well be doubted whether an 
order admitting a défendant to bail pending appeal from a judg- 
ment or order directing his imprisonment or déportation is a final 
décision, which may be thus reviewed. But that question need not 
now be considered, since there is nothing before us to show that 
said order has been appealed from or any writ of error sued out 
to review it. 

Tô the suggestion that it is now before this court as part of the 
record upon appeal from the order of the judge of the Northern 
district, it is sufflcient to say that we are not satisfled that any such 
appeal has carried the record to this court. 

The first subdivision of the thirty-flfth rule of this court provides 
as foUows: 

"An appeal or writ of error from a circuit court or a district court to this 
court in tlie cases provided for in sections 6 and 7 of the act entitled 'An 
àct to establlsh circuit courts of appeals and to define and regulate in certain 
cases the jurisdiction of the courts of the United States and for other pur- 
poses,' approved Màrch 3, 1801, and acts to amend said act approved Febru- 
ary 18, 1895, and January 20, 1897, may be allowed In term time or vacation 
by the circuit justice or by any circuit judge, within the circuit or by any 
district judge within his district, and the proper seeurity be talsen and the 
citation be signed by him, and he may also grant a supersedeas and stay of 
exécution or of proceedings pending such writ of error or appeal." 31 C. C. 
A. Ixvi., 90 Fed. Ixvl. 

The plain meaning of this rule is that a district judge within his 
district may allow appeal in any case within his district, not that 
the judge of one district shall, while sitting in his own district, 
regulate the practice in litigations pending in some other district. 
Nor does section 11 of the act of March 3, 1891, give any more ex- 
tensive power in this regard, because, although compétent to sit 
as a judge of the circuit court of appeals, he becomes a judge of such 
court only when the full court at any time shall not be made up 
by the attendance of the chief justice or an associate justice of the 
suprême court and circuit judges, and such compétent district judge 
shall be designated by the court under gênerai or particular assign- 
ment. Act 1891, § 3. There was no such gênerai or particular as- 
signment in force on April 9, 1901, designating the district judge 
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of the Southern district to sit in the court of appeals, and we are 
therefore of the opinion that the afiQxing of his signature to the al- 
lowance of appeal and citation was inoperative to bring the order 
of the judge of the Northern district into this court for review on 
appeal. The motion is denied. 



MBKCANTILB TRUST & DEPOSIT CO. OF BALTIM0RE3 V. KOANOKB 

& S. RY. CO. et al. 

(Circuit Court, W. D. Virginia. February 12, 1901.) 

1. Jdrisdiction dp Fédéral Courts— Injdkction Statinq Pkoceedings in 

State Court. 

Thie power of a fédéral court to grant an injunction restraining the 
prosecution of an action in a state court on the ground that the fédéral 
court previously acquired, and still has, jurisdiction over the subject- 
matter of such action in a pending cause, is not affeeted by Rev. St. 
§ 720, providing that no injunction shall be granted to stay proceedings 
in a State court, which has no application where the injunction is 
sought to protect the court's own prior jurisdictlon.i 

2. Bame— Priokity op Jurisdiction. 

A railroad company and a mining company entered into a contraet 
by which the latter agreed to construct the roadbed for a spur track 
to its mines from the line of the railroad, and to convey title to the 
same to the railroad company, which was to iron and operate the spur, 
and repay to the mining company the cost of the roadbed from freights 
received. After the spur was constructed and in opération, suit was 
brought in a fédéral court to foreclose a mortgage on the road, which 
was sold therein to a new company. The mining company filed a péti- 
tion of intervention in such suit, asserting its right to payment of the 
remainder due on its roadbed, which was resisted on the ground that 
It had not conveyed title to the railroad company as required by the 
contraet. Suit haviug been brought in a state court to foreclose liens 
on the property of the mining company. In which a recelver was ap- 
pointed, so that the company could not make title to the right of way 
of the spur track as required by the contraet, and the mines being no 
longer operated, the new railroad company removed the track therefrom. 
The receiver of the mining company then brought an action of trespass 
in the state court to recover damages for such removal, the pétition of 
Intervention in the fédéral court being still pending and undetermined. 
Eeld, that the subject-matter of the action at law and the intervention 
was the same, namely, the rights of the mining company under the 
contraet, and, in so far as the action in the state court sought recovery 
for property which passed to the railroad company by the sale, the 
parties were also the same, the decree under which the sale of the 
railroad property was made havlng required the purchaser to pay the 
amouut of any clalms which the court should thereafter détermine to 
be prior in lien or superior in equity to the mortgage, and that the 
fédéral court, havlng first acquired jurisdiction, would protect such 
jurisdiction by injunction restraining the further prosecution of the 
action in the state court as to such property. 

8. Railroads— Property Passing under Moktqage— Track Laid on Land dp 
Another. 

Where a railroad company furnished the tîes and rails and laid a 
spur track upon a roadbed owned by another, under an agreement be- 
tween them, such track did not beeome a part of the realty, as between 

1 Restraining proceedings in state courts, see notes to Garner v. Bank, 
16 G. C, A. 90; Trust Co. v. Grantham, 27 C. C. A. 575. 



4 109 FEDERAL REPORTER. 

the parties, but remalned the property of the company, and passed by 
a sale under a mortgage previously glven by it, covering after-acqulred 
property. 

In Equity. Suit for foreclosure of a raiiroad mortgage. On péti- 
tion of the Norfolk & Western Eailway Company for an injunction 
in the action of Thomas Lewis, receiver of the Oastle Eock Mining 
Company, and others, against -the Norfolk & Western Eailway Com- 
pany. 

Geo. E. Sipe, Jos. I. Doran, and Watts, Eobertson & Eobertson, 
for petitioner. 

S. Hamilton Graves, Thos. W. Miller, and John M. Hart, for Castle 
Rock Min. Co. and Thos. Lewis, receiver, 

PAUL, District Judge. This is an application of the Norfolk & 
Western Eailway Company, hereinafter called the "Eailway Com- 
pany," by pétition for injunction, to restrain the further prosecution 
of an action at law instituted in the circuit court of Eoanoke county, 
Va., wherein Thomas Lewis, receiver of the Castle Eock Mining Com- 
pany, hereinafter called the "Mining Company," a corporation organ- 
ized under the laws of Virginia, is plaintiff, and the railway company 
is défendant. The petitioner grounds its prayer for this relief ou the 
contention that the cause of action asserted in the state court is the 
claim of the mining company that its alleged rights under a certain 
contract hâve been violated in the removal from its premises by the 
railway company of certain chattels embraced in the property, fran- 
chises, and assets administered in this cause, and acquired by the 
petitioner under conveyance directed by this court, with the consé- 
quent protection against adverse claims provided in the deed of con- 
veyance and the decree directing the same, wherein jurisdiction was 
retained by this court for the détermination of such adverse claims, 
and upon the further ground that the plaintiff in the action at law 
bas, by his pétition in this cause, concurrently pending in the circuit 
court of the United States for the Eastern district of Virginia, ac- 
knowledged and invoked the jurisdiction of the fédéral court in this 
cause to détermine the rights of the railway company as to the 
property in controversy, and therefore that such jurisdiction of this 
court cannot be ousted, but should be protected and enforced by the 
usual injunctive process. To this pétition Thomas Lewis, receiver 
of the mining company, bas flled a demurrer; and the mining com- 
pany and Thomas Lewis, receiver, hâve also flled tbeir answer. 
Dépositions hâve been taken, and numerous exhibits filed. 

It appears that the mining company, in order to obtain better fa- 
cilities for the shipment of ore from its premises, entered into a con- 
tract in writing on the 25th of April, 1893, with thé Eoanoke & 
Southern Railway Company and the Norfollr & Western Eailroad 
Company for the construction of a brançh raiiroad from a point on the 
main line of the Eoanoke & Southern, the property and franchises of 
which were then leased to the Norfolk & Western Eailroad Company, 
to the mines of the mining company, a distance of about three miles. 
This contract provided, inter alla, that the mining company should 
forthwith convey to the Eoanoke & Southern Eailway Company an 
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unincumbered title to the right of way, and thereafter, with diligence, 
construct thereon the roadbed, including the grading, trestles, bridg- 
es, and culverts, preparatory for the superstructure. The latter, in- 
cluding rails, ties, switches, frogs, etc., was to be furnished and erect- 
ed by the Koanoke & Southern Railway Company, called the "lessor 
Company," with funds furnished by the Norfolk & Western Railroad 
Company, called the "lessee company." The branch, when complet- 
ed, was to be operated by the lessee company, by whom the cost of 
constructing the roadbed was to be refunded to the mining company, 
by the allowance to the latter of a rebate of 10 cents per ton on the 
freight originating on the branch Une, and carried to or beyond the 
Unes of the lessee company ; and if the mining company, for a period 
of six months, continuously abandoned opérations along the said 
branch, or failed to furnish business sulïicient to defray the expenses 
of maintaining and operating the same, then the lessee company 
might, after 90 days' notice, and further default of the mining com- 
pany, discontinue the opération of the branch, and remove the super- 
structure therefrom. The branch line was built and operated from 
September, 1893, to May, 1896, after which latter date no ore was 
mined or shipped. The conveyance of right of way required by the 
contract was never made. The property and franchises of the lessor 
company and of the lessee company having passed into the hands of 
receivers in thèse foreclosure proceedings, — the former in February, 
1895, and the latter in May, 1896, — the receivers of the lessee com- 
pany continued in possession of the Castle Rock branch and operated 
the same till the cessation of shipments by the mining company. In 
November, 189G, the Norfolk & Western Railway Company acquired 
the property and franchises of the lessor company, which had been 
sold and conveyed under decrees in this cause; the same purchaser 
having previously acquired, through similar sale and foreclosure, the 
property of the lessee company. Thèse proceedings for foreclosure 
were prosecuted contemporaneously in the Eastern and Western 
judicial districts of Virginia, apparently because of the situs of the 
mortgaged premises in both districts. In the cause thus concur- 
rently pending in the circuit court of the United States for the East- 
ern district of Virginia, the mining company, on May 21, 1896, filed its 
pétition of intervention, praying to be made a party complainant 
therein, and named as défendants the Mercantile Trust & Safe-De- 
posit Company, trustée in one of the mortgages, the Norfolk & West- 
ern Railroad Company, and the Roanoke & Southern Railway Com- 
pany, défendants. The contract of April 25, 1893, was set forth and 
relied on in support of certain demands, including the claim for bal- 
ance due on account of cost of grading, etc., the roadbed of the 
Castle Rock branch. After process regularly awarded, the answer 
of F. J. Kimball and Henry Fink, receivers of the lessor and lessee 
companies, was flled on August 29, 1896. In Jime, 1896, and for a 
considérable period thereafter, negotiations between the mining 
company and a committee representing the Norfolk & Western Rail- 
way Company, then in process of organization, for the purchase of 
the foreclosed properties, were on foot, with a view to the further 
opération of the Castle Rock branch. And a proposition of the com- 
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mittee proyiding for a récognition of the contract of April, 1893, pay- 
ment of the balance due the mining company on construction ac- 
count, upon a modified basis of rebate, or percentage per ton of 
freight, and an immédiate conveyance of an unincumbered right of 
way, appears to hâve been acceptable to the mining company. But 
the last stipulation as to right of way prevented this plan of settle- 
ment. It developed that the right to the right of way was incum- 
bered by sundry liens, which, together with others afterwards accru- 
ing, rendered impossible a compliance with the covenants for clear 
title on the part of the mining company, against which latter com- 
pany proceedings were instituted in chancery in the state court, and 
a decree entered for the sale of its property to satisfy certain of thèse 
liens. The negotiations thus rendered abortive were ultimately de- 
clared ofî; and the rail way company, with the alleged intention of 
avoiding the complication of its property with the possible demands 
of a purchaser at a judicial sale of the Castle Eock lands, in January, 
1897, began the removal of the rails, ties, and other parts of the track 
superstructure from the Castle Rock branch, possession of which it 
then held, and had continued to hold af ter acceptance of the Eoanoke 
& Southern property from the receivers of this court. Thomas 
Lewis was afterwards appointed receiver of the- mining company, and 
subsequently instituted the action at law complained of. This out- 
line of the facts brings us to the considération of the questions now 
submitted to the court. 

Sundry objections are raised by the demurrer, the first of which re- 
lates to the inhibition of section 720, Rev. St. U. S., against the 
granting of injunctions by fédéral courts to restrain proceedings in a 
State court. Repeated décisions hâve flrmly established the princi- 
ple that, where the injunctive process of a fédéral court is invoked to 
enforce its own judgment or protect its own jurisdiction, section 720 
has no application. Fi'ench v. Hay, 22 Wall. 250, 22 L. Ed. 857, and 
Dietzsch t. Huidekoper, 103 U. S. 494, 26 L. Ed. 497. In JFIsk v. Rail- 
road Co., 10 Blatchf. 520, Fed. Cas. No. 4,830, Judge Blatchford said: 

"The provision of section 5 of the act of March 2, 1793, that a writ of 
injunction shall not be granted to stay proceedings In any court of a state, 
has never been held to hâve, and cannot properly be construed to hâve, 
any application, except to proceedings commenced in a state court before 
the proceedings are commenced In the fédéral court; otherwise, after suit 
brought in a fédéral court, a party défendant could, by resorting to a suit 
in a state court, defeat In many ways the effective Jurisdiction and action 
of the fédéral court after it had obtained full jurisdiction of person and 
subject-matter. Moreover the provision of the act of 1793 (now section 720, 
Rev. St.) must be construed in connection with the provision of section 14 
of the act of September 24, 1789, that the fédéral courts shall hâve power 
to Issue ail writs which may be necessary for the exercise of their respective 
jurlsdictions. 1 Stat. 81, 82." 

Upon a former considération of this question this court said (Fi- 
delity Ins., Trust & Safe-Deposit Co. v. Norfolk & W. Ry. Oo. [C. C] 
88 Fed. 820): 

"In enforeing the provisions of this decree, and protecting Its own juris- 
diction, the court does not, as contended in the second substantial ground 
of demurrer, violate the provision of section 720 of the Revised Statutes of 
the United States, which inhiblts the granting of an Injunction to prevent 
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Lllly from proceeding in a state court. The court, In grantlng an Injunctlon 
to prevent Lllly from proceeding in the state court to establlsh a claim of 
which thls court bas Jurlsdlctlon, and se had iiçjien the suit in the state 
court was commenced, is in no wise invading the already-acquired jurls- 
dlctlon o£ the state court. Thls court is only endeavoring to protect its 
own jurisdietlon and to enforce Its own decreeà. Withotit thls, its efflciency 
would not only be seriously Impalred, but its authority in many cases 
rendered nugatory." Pidelity Ins., Trust & Safe-Deposit Co. v. Norfolk 
& W. Ry. Co. (0. 0.) 88 Fed. 815, where f urther authoritles are cited in sup- 
port of thls proposition. 

But this pétition for Injunction predicates its prayer for relief on 
the distinct ground tliat tlie fédéral court bas acquired, and now 
bas, jurisdiction of the subject-matter in this controversy in a pend- 
ing cause. If this contention is maintained, it is clear that section 
720 is not relevant. The second ground of demurrer raises the same 
objection, but with spécifie référence to the position of Thomas 
Lewis as receiver under appointment of a state court. It was settled 
in the early history of the fédéral judiciary that the effect as well as 
the efflciency of its processes was not controUed or affected by the 
officiai or flduciary relations of those upon whom they are served. 
Tbere seems to be no ground for the distinction claimed. The third 
objection, that both plaintiff and défendant are résidents of the state 
of Virginia, is equally untenable. Diverse citizenship is not alleged 
or relied on as a ground for jurisdiction in the plaintiff's pétition, 
which does not seek to call forth a new jurisdiction, but only the 
exercise of one already in existence. Besides, such applications by 
interveners who were interested in the res embraced in foreclosure 
proceedings are so uniformly entertained as to render unnecessary 
the discussion of this objection. The fourth objection is addressed 
to the essential equity of the pétition, and will therefore be consid- 
ered in that connection. 

The flrst ground of intervention now to be considered upon the 
merits of this application is the pendency of the pétition of the min- 
ing Company, flled May 21, 1896, and the effect of the issues there- 
upon made by the answers of Receivers Kimball and Flnk. The 
answer of the mining Company and Thomas Lewis, receiver, to the 
présent application of the railway company, contains an averment 
that, if its pétition in the fédéral court had not been actually and 
formally dismissed, an agreement to that end had been reached be- 
tween the mining company and the reorganization committee, and 
that therefore equity "will consider that which ought to hâve been 
done as done." The facts, however, do not justify the application 
of this équitable maxim. On the contrary, it appears from the évi- 
dence that the pétition of the mining company in the fédéral court 
has not only never been dismissed, but that the conditions intended 
to be précèdent to such dismissal bave never been accomplished. 
This objection, therefore, cannot be maintained. 

But the mining company next insists that, though the proceedings 
upon its pétition are now pending, yet the issues raised thereupon 
and those arising in the action in the state court are so diverse, both 
as to the cause of action and the parties, as to produce no conflict 
of jurisdiction. In considering this proposition, it becomes neces- 
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sary to examine the grounds of dispute, and the attitude of the par- 
ties in thèse pending causes in the state and fédéral courts, re- 
spectively. The action in the state court demands damages for the 
removal of the superstructure from the Castle Eock branch. It 
brings in question the right of the petitioner to remove from the 
premises its own property in its own possession, référence being now 
had to only such property as is hereinafter held to hâve been ac- 
quired by the petitioner in the fédéral foreclosure proceedings. The 
technical character of the complaint is trespass; but the form of 
the action is of secondary signiiicance, because the same facts will 
often support an action either in tort or in contract, in equity or at 
law. The ground or cause of action is of flrst importance, and this 
has been defined to be "the ground on which an action can be main- 
tained." Black, Law Dict. p. 182. "It is composed of the right of 
the plaintiff, and the obligation, debt, or wrong of the défendant. 
This combination, it is suflSciently accurate to say, constitutes the 
cause of action." Veeder v. Baker, 83 N. Y. 160. What right of 
the mining company, therefore, was violated by this removal of prop- 
erty by its légal owner, and what is the évidence or muniment of the 
same? The answer can only be, the contract of April, 1893. This 
conclusion is inévitable from the pleadings, the évidence, and the 
argument on this application. Indeed, the answer of the mining 
company contains an averment referring in express terms the rights 
of the parties to the provisions of this contract. Its obligations are 
relied on in the argument of counsel for the mining company, and, 
if this alleged right bas any other foundation or existence, it has 
not been suggested. The parties in the state court are the mining 
company, represented by its receiver, and the Norfolk & Western 
Railway C!ompany. The same are parties in the fédéral court. In 
Rice V. Water Co. (G. C.) 91 Fed. 433, the court said, "After inter- 
vention the new parties are treated, to ail intents and purposes, 
as if they had been original parties to the suit." The railway com- 
pany by virtue of its purchase became a party and entitled to be 
heard on aU questions affecting its interests, which in fact were 
more vitally involved in the mining company's intervention than 
those of any other party. Kneeland v. Trust Co., 136 XJ. S. 89, 10 
Sup. et. 950, 34 li. Ed. 379. The pétition of the mining company 
«ets out the contract of April, 1893, and seeks the enforcement of 
what it claims to be its rights thereunder. The answer admits the 
original exécution of the contract, but dénies that the mining com- 
pany is entitled to any relief thereunder, because by its own defaults 
its right to the enforcement of the contract has been lost and de- 
feated. It seems to be admitted in the argument that the contract 
must be treated as "entire," and therefore its essential existence and 
validity is thus at stake upon the issue joined in the fédéral court. 
If the latter may hold that it is not enf orceable in behalf of the min- 
ing company, can it be said that there is no conflict of jurisdiction 
when the mining company goes into another forum and seeks to en- 
force alleged claims admittedly arising under the same contract? 
From such a dual administration upon one cause of action between 
the same parties embarrassments must needs resuit, to be deplored 
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and avoided by courts as well as litigants. Upon a careful exam- 
ination of the authorities relied on by counsel for the mining Com- 
pany, this court is unable to flnd in them jurisdictional support for 
the action at law in the state court. Barrows v. Kindred, 4 Wall. 
399, 18 L. Ed. 383, construed an Illinois ejectment statute, and simply 
beld that a judgment against a plaintiiï in ejectment could not be 
pleaded in bar as res judicata in a subséquent action of ejectment 
between the same parties, wbere the plaintifl relied on a new title 
to the locus in quo, acquired after the first judgment. The bearing 
of this ruling upon the présent inquiry is not apparent. In Watson 
T. Jones, 13 Wall. 679, 20 L. Ed. 666, the fédéral jurisdiction was 
maintained against the plea of another suit previously pending in 
a state court on grounds set out in the opinion as follows: "The 
pleadings in the présent suit show conclusively a différent state of 
facts, différent issues, and a différent relief sought." A décision 
based upon such premises would not, as a précèdent, seem applicable 
to the dissimilar facts presented in this record. Another case relied 
on in the argument appears at first notice to be more rigidly re- 
strictive in the application of the authority of the fédéral courts 
in the protection of their jurisdiction than the rulings generally of 
the suprême court of the United States; but, when carefully exam- 
ined, it will be found to présent no substantial conilict with the 
best-considered cases, including those cited in support of the péti- 
tion now before us. This case (Buck v. Colbath, 3 Wall. 334, 18 L. 
Ed. 257) raised the question as to the extent to which the fédéral 
courts will protect their officers in the exécution of their processes. 
Among the cases held by the court as not within the reasoning of 
this décision, it enumerated the following: 

"Those in which the proeess or order of the court descrlbed the property 
to be seized, and which contained a direct command to the ofiacer to tal^e 
possession of that particular property. Of this elass are the wrlt of re- 
plevin at common law, orders of séquestration in chanceiy, and nearly ail 
the processes of the admiralty courts by which the res is brought before 
it for its action." 

Thus, the case of Buck v. Colbath, by its own terms, is not au- 
thority in cases of chancery séquestration of the character of this 
foreclosure. In this class of cases the doctrine of Freeman v. Howe, 
24 How. 450, 16 L. Ed. 749, is unifonnly maintained. It was there 
said by the court: 

"It is a doctrine of law toc long established to require citation of authorl- 
ties that, where the court bas jurisdiction, it bas a right to décide every 
question which oecurs in the case; and, whether its décision be correct 
or otherwise, its judgment, until reversed, Is regarded as binding !n every 
court, and that, where the jurisdiction of the court and the right of a 
plaintiff to prosecute bis suit in it bave once attached, that right cannot 
be wrested and taken away by proceedings in any other court." 

In a later case of City of New Orléans v. Steamship Co., 20 Wall. 
387, 22 L. Ed. 354, Mr. Justice Swayne bas given even broader ex- 
pression to this rule of jurisdiction in extending it to collatéral or 
auxiliary relief. The following appears in his opinion: 

"The circuit court, having first acquired possession of the original case, 
was entitled to hold it exclusively until the case was finally disposed of. 
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«nd any relief to \^hîch theclty was entltled should hâve been sought 
there, and tliat court was cotûpétent to give it elther In tUe original or In 
an auxlHary cause. As to any other court thé matter was ultra vires." 

Theirights of both parties, as above shown, in so far as their dis- 
pute affects the properity now considered, are created and determined, 
bothjn the state and fédéral courts, by the contract of April, 1893; 
and, i»; the view of this court, the adjudication of that agreement 
in thç fédéral court must décide whether it can be enforced at ail, 
and therefore must inçlude both parties in both jurisdictions. The 
record, présents, therefore, a case of jurisdictional interférence, for 
the correction of which the injunctive proce»s is available by the féd- 
éral court whose powers were first invokeà. 

The second ground upon which the interposition of this court is 
now prayed for is based upon the terms of the decree of sale, and 
substantially repeated in the deed to the railway company. This 
provision is as foUows: 

"The purehaser shall, as part considération for the railroad, property, 
and franchises purchased, talte the same and receive the deed theref or upon 
the express condition that, to the extent that the assets or the proeeeds of 
assets m the receivers' hands not subject to any other lien or charge shall 
be Insufflcient, such purehaser, hiS successors or assigna, shall pay, satlsfy, 
and discharge (a) any unpaid compensation which shall be allowed by the 
court to the receivers; (b) any indebtedness and obligations or liabllities 
which shall hâve been eontracted or incurred by the receivers before de- 
livery of possession of the property sold, in the management, opération, use, 
or préservation thereof; and (c) also ail unpaid indebtedness or Uabillty 
eontracted or incurred by the défendants, or elther of them, in the opération 
of said railroad and property sold, which is prior in lien or superior in equity 
to said mortgage, exeept such as shall be pald or satisfled by the receivers, 
upon the court adjudging the same to be prior in lien or superior in equity 
to said mortgage, and directing payment thereof. AU payments for any 
such purpose made by the purchasers in advance of the final accounting and 
discharge of the reeeivers shall be treated as advances, and subject to final 
adjustment upon such accounting. The purehaser of such railroad, property, 
and franchises shall also take the same subject to the performance by him 
or his successors br asslgns of ail pending contracts in respect thereof there- 
tofore lawfully made by the receivers. In the event that the purehaser of 
said railroad, property, and franchises, his successors or assigns, after de- 
mand made, shall refuse to pay any of the before-mentioned indebtedness 
or liabllities, the person holding the claim therefor, upon flfteen days' notice 
to such purehaser and his successors or assigns, may file his pétition in this 
court tp hâve such claim enforced against the property sold, in accordance 
with the usual practlce of this court in relation to claims of similar char- 
acter; and such purehaser and his successors and assigns shall hâve the 
rlght to appear and make défense to any claim, debt, or demand so sought 
to be enforced, and any party shall hâve the right to appeal from any judg- 
ment, decree, or order made thereon. For the purpose of enf orcing the fore- 
going provisions of this decree, jurlsdiction of this cause Is retained by this 
court; and the court retains the right to retake and resell said property In 
case said purehaser or his successors or assigns shall fail to comply with any 
order of the court in respect to the payment of such prior indebtedness or 
liabllities withln thirty days after service of a copy of such order." 

It will be noted that "ail unpaid indebtedness or liability eon- 
tracted or incurred by the défendants, or either of them, in the opér- 
ation of said railroad and property sold, which is prior in lien or 
superior in equity to said mortgage," constitutes one of the subjects 
of the jurisdiction reserved by this court, but it has no référence to 
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rights not aflecting thé property sold and conveyed under tMs de- 
cree and deed; and therefore the first question to be settled is wheth- 
er the rights involved in the suit in the state court embraces this 
classification of property, and this inquiry nécessitâtes a distinction 
between the property designated as the superstructure and the 
trestle. As to the former, it appears that the rails, ties, etc., were 
furnished and located upon the roadbed by the lessor company under 
the terms of the contract of April, 1893, which waa never carried 
out in the particulars already mentioned. Under thèse circum- 
stances, the railway company insista that the superstructure never 
became a part of the freehold of the locus in quo, but remained as 
movable chattels, the property of said railway company, and that .as 
such they passed to the purchaser under the judicial sale in thèse 
causes; the mortgages having been so formulated as to include after- 
acquired property. This proposition bas not been seriously com- 
bated in the argument of the case, and the authorities cited con- 
clusively establish its soundness. It bas been repeatedly held that, 
where a railroad company lays its track upon the land of others, it 
cannot be considered a part of the realty in any subséquent suit 
of the owner for compensation for the land taken. A case of strik- 
ing analogy is that of Northern Cent. Ky. Co. t. Canton Co. of Balti- 
more, 30 Md. 347. The appellant in that case at its own cost con- 
structed a railway track on the lands of the Canton Company, with 
the license and permission of the latter, having reason to believe 
that it was laying its railroad on lands over which it had the free 
right of way; and the question afterwards arose whether, under the 
circumstances, the track had become realty, so as to be recoverable 
m an action of ejectment. It was held otherwise, and this conclu- 
sion was cited with approval by the suprême court of the United 
States in Wiggins Ferry Co. v. Ohio & M. E. Co., 142 U. S. 396, 12 
Sup. et. 188, 35 L. Ed. 1055, where this recognized rule was further 
illustrated and enforced. As to what fixtures are removable by a 
tenant, Van Ness v. Pacard, 2 Pet. 137, 7 L. Ed. 374. 

The property of the superstructure, therefore, must be treated as 
having passed under the foreclosure to the petitioner, subject to the 
terms of the decree and deed; and it only remains to détermine 
whether the right asserted in the state court involves such claim or 
liability as is deflned by the decree. As to the real character of the 
claim upon this property asserted in the state court, the answer 
and the argument of the mining company betray some uncertainty. 
Allusion bas already been made to one averment of the answer, that 
the rights of the parties are set forth in the contract of April, 1893 ; 
another averment is "that upon a just construction of said contract 
said mining company had an équitable lien aforesaid upon said 
branch road," etc.; and, if the wrong complained of in the state 
court consista in the removal of the property in alleged violation 
of such an équitable lien, the demand would seem to come within 
the plain terms of the decree. Whatever may be the character of 
this claim, liability, or lien of the mining company upon the prop- 
erty in question, it is at least referable, upon the averments and ad- 
missions of the mining company itself, to the contract of 1893; and 
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arising, therefore, anterior to the foreclosure of the mortgage, the 
purchaser under the decree can only be required to satisfy such de- 
mand when superior to the lien of the mortgage itself, and this ques- 
tion has been definitely reserved for the jmsdiction of this court. 
Réservations of this character are net infrequent in modem decrees 
of foreclosure, and are uniformlj sustained. Railroad Co. v. Scott 
(C. C. 1882) 13 Fed. 793; Jessup v. Railroad Co. (C. G. 1890) 44 Fed. 
663; Central Trust Co. v. St. Louis, A. & T. R. Co. (C. C. 1893) 59 
Fed. 385. Referring to the right of a purchaser to défend his title 
in the forum of the sale, Judge Simonton, in Central Trust Co. v. 
Western N. C. R. Co. (C. C.) 89 Fed. 24, said: 

"The title held by the mortgagor passes under the decree to the purchaser 
upon the consumuiation of the sale by the master's or sheriflC's deed. As 
agalnst ail parties to the suit, his title Is gone; and as the right of posses- 
sion, as against them, follows the title, it would be a useless and vexatlous 
course to require the purchaser to obtain such possession by another suit. 
Such is not the course of procédure adopted by a court of equity." 

The power of a court first acquiring cognizance of a controversy 
has been recently emphasized by the court of appeals of Virginia in 
the case of Craig v. Hoge, 95 Va. 275, 28 S. E. 317, where it is said: 

"Havlng first acquired jurisdiction, it la entitled to retain It until the end 
of the litigation, and should proceed to décide ail questions which legiti- 
mately flow out of the subject-matter of the controversy in the case, and 
flnally dispose of it." 

With référence to the trestle, however, it cannot be contended 
that it ever constituted any part of the assets in thèse causes. It 
was constructed by the mining company, at its own expense, upon 
land to which it claimed title; and while there is much force in the 
contention of the railway company that in the partial exécution of 
the contract of April, 1893, it contributed a considérable fund to- 
wards the cost of the trestle and roadbed, it must be admitted, on 
the other hand, that in the taking of this trestle there was some- 
thing more involved than the rights of the parties under the con- 
tract of April, 1893. In the removal of this trestle, whatever may 
hâve been the équitable claims of the railway company, it converted 
to its own use property which, so far as the record shows, was owned 
by the mining company, and thereby gave rise to demands super- 
vening the contract of April, 1893, and not within any provision or 
réservation in the decree of sale. It is therefore the conclusion of 
this court that as to any claims asserted in the action at law pend- 
ing in the state court against the railway company on account of 
its removal of the rails, ties, frogs, switches, and fastenings em- 
braced in what has been called the "superstructure," the injunction 
must be maintained and perpetuated, but with respect to the demand 
asserted in said action at law on account of the taking and removal 
of the trestle the injunction must be dissolved, without allowance 
of costs to either party. 
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EARLB y. McOARTNEY et al. 

(Circuit Court, B. D. Pennsylvania. June 10, 1901.> 

No. 1. 

1, Fkderai, Courts— JuRisDiCTioN—SniTs bt Receiver oï' Nationai, Battk. 
Act July 12, 1882, relating to national banks (22 Stat. 162, § 4), doea 
not deprive a circuit court of the United States of the jurisdiction con- 
ferred by prier statutes over suits brought by receivers of such banlîs, 
without regard to the cltizenship of the parties; but such jurisdiction 
Is expressly recognized and preserved, both at law and In equity, where 
the suit Is one brought by direction of the comptroUer or for windlng 
up the afCairs of the bank, by the proviso to section 4 of the Judiclary 
act of 1887-88.1 

Z, Fkaudulhnt Conteyancbs— Transfer -rt Debtoh to Cheditor. 

Evidence held insufflcient to establish the Invalldity of a transfer of 
property by an insolvent debtor to certain of his creditors by way of 
security, either on the ground of duress, a fraudulent Intent to hlnder 
and delay creditors, or the Insanity of the debtor. 

S, Same— Necbssity op Recordinq— Pennsylvania Statttte. 

The provision of Act Pa. March 24, 1818, requlring ail asslgnments In 
trust by debtors on account of Inability at the time to pay thelr debts 
to be recorded within 30 days, and declaring them to be vold if not so 
recorded, does not apply to a transfer made directly to a creditor for 
hls benefit alone; and a transfer of property to the receiver of a bank, 
to secure a debt to the bank, is, in effect, one to the bank itself, and 
not In trust, and is not within the statute. 

i, Equity— Submission op Issues to Jury. 

A court of equity ivill not grant an issue to try before a Jury ques- 
tions of fact which hâve been fully heard before a master, whose fiud- 
Ings thereon are approved by the court, where a contrary finding by the 
Jury, If made, would uot be followed. 

In Equity. On exceptions to master's report and pétition for an 
issue. 

Tlie following statement of facts is taken from tiie brief of counsel 
for complainant: 

William M. Singerly was président, principal stoekholder, and active man- 
ager of the Chestnut Street National Bank; also of the Chestnut Street 
Trust & Saving Fund Company. He also owned practlcally ail the capital 
stock ($1,000,000) of the Record Publishlng Company, and $500,000 mort- 
gage bonds executed by that company, which stocks and bonds were 
pledged for debts aggregating almost a million dollars. He was président of 
the Record Publishing Company, and exercised gênerai control over its 
affalrs. He was président and principal stoekholder of the Singerly Pulp 
& Papèr Company. He also owned considérable property in the way of 
lands, etc. 

He became Indebted In a very large sum to the Chestnut Street National 
Bank. The amount of this has been determined by the master to be 
$1,149,266.50. He was also indebted to the trust company, as found by 
the master, In the sum of $728,033.21. He was indebted to other persons 
and corporations In varions sums, aggregating a large amount. And hls 
various corporations were likewise Indebted in very large sums. 

Singerly and his corporations had been In flnanclal trouble for some time 
prier to December 23, 1897, and a plan had been devised to increase the 
Record Company stock $2,000,000 or over; and various clearing-house banks, 
with a vlew of saving the Chestnut Street Bank, indlcated a willingness 

iQItlzenshlp as afCectlng the jurisdiction of the fédéral courts, see note 
to Shlpp V. Williams, 10 C. O, A. 253. 
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to take thls stock; and, wlth the means thus ralsefl, Slngerly Intended to 
take care of his most pressing obligation, namely, that of the bank. 

It was found, however, that his debts were greater than supposed, and 
the plan outllned would probably net accomplish the object, and It was 
abandoned. 

December 23, 1897, the bank and trust company failed to open thelr 
doors, and the trust company at once made a gênerai assignment for the 
benefit of its eredltors to Messrs. Richard Y. Cook and George H. Earle, 
Jr., and on the same day the comptroller of the currency (Mr. Bckels) took 
possession of the bank through the bank examiner. On January 29, 1898, 
Comptroller Dawes appolnted George H. Earle, Jr., recelver of the bank. 

At various times after the bank's failure Singerly expressed his willing- 
ness and intention to do ail he eould to protect the bank and trust com- 
pany. Accordingly on February 10, 1898, he transferred to George H. 
Earle, Jr., as receiver of the bank, ail his equity in the Kecord stock and 
bonds, and by a subséquent instrument he transferred the remaining equity 
to the assignées of the trust company. 

Both thèse transfers provided that, in case a plan should flnally be put 
on foot for the reorganization of his afCairs, then the recelver and assignées 
should release the security obtained runder thèse two transfers. 

Singerly died on February 27, 1898. Soon thereafter various creditors 
holding his Record stock and bonds as collatéral threatened and began 
selling the same to satisfy their claims, and it became évident that if 
anything was to be realized ont of the equity in thèse securities under the 
transfers of February 10, 1898, something must be done to protect the 
securities from forced sales. 

With thls in vIew, the Finance Company, the Pennsylvania Warehousing 
Company, and the Guarantee Trust & Safe-Deposit Company, cross com- 
plainants herein, acting under an arrangement wlth the comptroller of the 
currency, advanced the moneys necessary to protect the Record stock and 
bonds, and thus secured possession of the greater part of the §1,000,000 
of ètock and $500,000 bonds, and hâve held them until the présent time. 
Thls action is brought by the recelver of the bank, holding the second lien, 
to marshal liens and secure a sale under the order of court of ail thèse 
securities, in order to satisfy the liens In their order. The respondents 
named are the assignées of the trust company, holding the third lien; J. 
S. McCartney, as administra tor of Slngerly's estate, claiming the ultimate 
equity of rédemption, and now attacklng the second and third liens; Messrs. 
Earle and Cook, as managers of a certain reorganization plan; and the 
Finance, Warehouse & Guarantee Trust Company, holders of the flrst lien. 

Demurrers to the bill and cross bill were filed by the administrator. The 
same were overruled. Various Issues were then raised by answers, and a 
référence made to Hon. James M. Beck, as master and examiner. 

The report of the master and examiner is in favor of the complainant 
and the assignées of the trust company upon their cross bill. Therc la 
practically no dispute as to the flrst lien. 

Asa W. Waters, Charles Biddle, Austin Lynch, and John G. John- 
son, for complainant. 

A. 8. L. êhields, J. Howard Gendell, and George T. Bispham, 
for respondent. 

J. B. McPHEESON, District Judge. In view of the very careful 
and satisfactory report of the learned master, an elaborate discussion 
of the exceptions seems unnecessary. I hâve considered them aU in 
connection with the testimony, and with the written and oral argu- 
ments of counsel, by which I hâve been mnch helped in coming at 
once to the points in dispute; but I am unable to sustain more than 
one of the respondent's positions, namely, the objection to the calcu- 
lation of interest. 



EAELB V. m'cAETNEY. 1& 

The principal dispute concerns the validity of tlie papers executed 
bj: Mr. Singerlj oa Febraary 10, 1898. Thèse are attacked on four 
groùnds: Insanity of the décèdent, duress, fraudulent intent to hin- 
der and delay creditors, and failure to record within the statutory 
period. There is no évidence to sustain the allégation of duress, and 
very little more — certainly much less than is needed — to sustain the 
allégation of a fraudulent intent to delay and hinder other creditors. 
Upon the issue of insanity, évidence was offered that, no doubt, called 
upon the complainant f or a reply; but the reply was amply sufflcient, 
and I agrée fully with the master in finding that Mr. Singerly was 
sane at the time the assignments were executed. Within several 
months preceding his death, his habits were undeniably bad. He 
drank heavily on several occasions, and probably drank in smaller 
quanti ties at more fréquent intervais; but the évidence that he was 
compétent to attend to business, that he was actually attending to a 
varied and complicated business during most of that period, and that 
he was always fit to attend to it when he was sober, is overwhelming. 
Failure to record would, of course, be fatal, if the paper now in ques- 
tion was équivalent to a gênerai assignment for the benefit of credit- 
ors; but, in my opinion, it was a transaction of a diiîerent kind, 
namely, a direct transfer to certain creditors themselves of securities 
by which the décèdent desired them to profit. The receiver should be 
regarded as the direct représentative of the creditors for the purpose 
of taking thèse bonds and stocks. 

With regard to the Elkins and Widener stocks, I think it need only 
be said that no good ground appears for objecting to a transaction 
that undoubtedly prevented the sacrifice of valuable assets belonging 
to Mr. Singerly's estate, and resulted in the pledge of thèse assets 
as security for his own debt, especially when it is considered that he 
intended thèse very assets to stand as an ultimate security for this 
very debt. The form of the transaction may, perhaps, permit a more 
or less plausible attack to be made upon technical grounds; but, in 
substance, what was doue was fair and équitable, and, as I think, 
beyond successful objection. 

The jurisdiction of this court is, I think, scarcely open to dispute. 
I shall add nothing to what the master has said upon this subject. 

I am asked, also, to grant an issue to try bef ore a jury the questions 
whether the papers of Pebruary lOth were executed for the purpose 
of delaying and hindering creditors, and whether at the time of their 
exécution Mr. Singerly was of unsound mind, or was acting under 
duress. Thèse questions hâve been fully heard before the master, 
and hâve now been considered by the court. I see no advantage to 
be gained by going over the ground again, especially in view of the 
f act that, if the ûnding should be against the validity of the papers, 
I should not feel at liberty to foUow it. The application for an issue 
is accordingly refused. 

I think, therefore, that the prayers of the bill and the cross bill 
should be granted, and that the bonds and stocks should be sold. A 
decree may be dravm accordingly, and after a sale has taken place 
the fund produced thereby will be distributed. Upon the distribution 
the questions of interest and costs will be more properly raised, but 
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I may perKaps say now that at présent I am of thé opinion tfiat in- 
terest shOTfld not be computed to October 1, 1900, upon the complain- 
ant'js claims, since such calculation would resuit in compounding the 
interest from that date. 
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(Circuit Court, N. D. Ohîo, B. D. May 29, 1901.) 

No. 6,117. 

1. Equitt— Bill to Vacate Decree fob Fraud— Leavb to File. 

An original bill, In the nature of a bill of review, to set aslde for 
(raud a decree entered on a mandate from the circuit court of appeals, 
may be flled wlthout flrst obtainlng leave of such court. 

8. JUDGMENT — EfFEOT AS ADJUDICATION — PBRSONS CoNCLUDBD. 

A decree determlning that a judgment In faror of the plalntifC against 
the défendant in the suit had been fuUy satlsfied and dlseharged by 
reason of the dealings of the plalntlfC with collatéral securltles cannot 
be given effect by another court as an adjudication as against parties 
before It who were not parties to the suit in which such decree was 
entered, but can only be considered as an authorlty upon the questions 
decided. 
8. FEDERAL Courts — Loss OF JuRisnicTioN. 

A fédéral court, in a suit in equity between cltlzens of différent 
States, based on a judgment at law In favor of the complainant and 
against one of the défendants, Is not ousted of its jurisdlction to pro- 
ceed and détermine Issues joined thereln between co-defendants by the 
fact that such judgment is discharged after the commencement of the 
suit, although It would not hâve had jurisdlction of an original suit 
between such co-defendants, because they are citizena of the same 
State. 
4 Pledges— Conversion by Pledgeb— Kegistkation of Bonds. 

A pledgee of rallroad bonds payable to bearer does not convert such 
bonds by causing them to be registered in his own name, so that they 
are thereafter payable only to him or his order, but such action Is 
proper for the protection both of hlmself and the pledgor.i; 

In Equity. On demurrers to bill. 

W. S. Kerruish and C. H. Howland, for plaintiffs. 
Squire, Sanders & Dempsey, Stevenson Burke, and A. O. Voris, 
for défendants. 

WENG, District Judge. A bill has been filed by the complain- 
ants, Samuel J. Ritchie and Sophronia J, Eitchie, against Steven- 
son Burke and others, to set aside a decree entered on the records 
of this court in a cause wherein James B. McMulIen and George 
W. McMullen were complainants, and ail the parties défendant in 
this cause, natural and artificial, excepting William McFarlin, John 
B. Wright, and Charles Baird, weré défendants, and also the com- 
plainants herein, Samuel J. Ritchie and Sophronia J. Eitchie. One 
Thomas W. Comell was also a défendant in that cause, but, he 
being now deceased, and William McFarlin, John B. Wright, and 
Charles Baird being the executors of his last will and testament, 

1 Eights and liabillties of pledgees of corporate stock, see note to Frater 
V. Bank, 42 C. C. A. 135. 
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they are made parties défendant in the présent cause in tlieir repré- 
sentative capacity. It appears from the bill now under considér- 
ation that the decree wliich is sought to be set aside was based 
npon a judgment obtained in this court in 1890, in a suit at law 
brought by the McMuUens against Eitchie (41 Fed. 502, 8 L. R. A. 
268), which judgment was based upon another and prior judgment 
rendered by the high court of justice of the province of Ontario in 
an action between the same parties; that the McMuUens held cer- 
tain bonds of the Central Ontario Railvpay Company, and other 
collatéral, as security for the payment of such judgment; that they 
(the McMuUens) commenced suit in this court to foreclose the eq- 
uity of rédemption of the Ritchies in the securities thus held; that 
in such suit were joined Stevenson Burke, Henry B. Payne, and 
Thomas W. Cornell, who also had claims against Eitchie, and held 
similar collatéral as security. In the final decree rendered, a sale 
•was ordered of ail thèse securities so held by the complainants and 
the défendants Burke, Payne, and Cornell, which was made as or- 
dered, and the securities bid in by those who held them as collatéral. 
The complainants in this bill allège that the défendants herein 
were guilty of fraud in and about the procuring of the rendition 
of the decree sought to be set aside, in this: that in 1894 the Mc- 
MuUens converted to their own use the bonds of the Central On- 
tario Eailway, which they held as coUateral security, by présent- . 
ing them to the secretary of said railway company, and, by virtue 
of the conditions contained in said bonds, procuring such bonds 
to be registered in their own names without any notice to Ritchie; 
that by virtue of such conversion the debt and judgment against 
the Ritchies in favor of the McMuUens was fully paid, extinguished, 
and satisfled; that, in like manner, Henry B. Payne and Stevenson 
Burke, who were défendants in said cause, had registered their 
bonds without notice to Ritchie, and while they were actively en- 
gaged in this court in trying to secure a judgment and decree against 
the complainants herein; that the par value of said bonds was in 
each instance a greater amount than the debt for which they were 
held as collatéral security; that thèse facts with respect to the 
registration of bonds were kept secret by the McMuUens and by 
Payne and Burke, both from the Ritchies and from this court, and 
a decree obtained in favor of the McMuUens and of the défendants 
Payne and Burke, notwithstanding what had been done in and 
about the registration of the bonds; that the decree sought to be 
set aside was entered in 1897, some three years after the registra- 
tion of the bonds complained of, and under its provisions ail of 
said securities, including bonds, stocks, and Coupons, were sold or 
attempted to be sold on the 6th day of November, 1897, and said 
sale was subsequently confirmed by the court, and in the order of 
confirmation certain flndings were made as to the balance due said 
Payne -and Burke upon their pretended claims, and the exécution 
and process of the court was awarded to said parties. It is further 
said that the McMuUens, after they had registered the bonds, pledged 
the same, together with certain detached coupons of such bonds, 
to secure their own private debts. With respect to the défendant 
109 P.— 2 
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Thoœaj^iliîfi Oornell it is çtated in :th.e bill thatj wMle neither he 
nop bis execators ccmTerted any of said bonds, "tliey were parties 
to said fraud, and received and enjoyed the benefit of the fraud 
and déception practiced by their said co-defendants." It is furtber 
stated that, because the judgment in favor of the McMullens, which 
was set forth in their bill in the cause in which the decree com- 
plained of was rendéred, was fully paid and discharged in 1894, 
and after the filing of the bill, this court lost jurisdiction of the 
cause, for the reason that the jurisdiction of the court depended 
upon the fact pleaded,^that the McMullens were citizens of the 
State of Illinois. The prayer of the bill is to vacate, set aside, and 
déclare null and void the said order, decree, and judgment of this 
court, so as aforesaid rendéred, for the reasons: Pirst. Because 
this court ceased to hâve any jurisdiction over the subject-matter 
of said action and proceedings on the 15th of May, 1894, when said 
McMullens registered said bonds, and converted the same, together 
with said coupons, to their own use. Second. Because said decree 
and judgment were rendéred in favor of the said Henry B. Payne 
and Stevenson Burke, when said parties had by their own act con- 
verted ail of said bonds and coupons to their own use, and by their 
said act fully and forever discharged and canceled the claims, of 
every kind and nature, which they held against said S. J. Eitchie 
.on said dates in 1894. Third. Because aU of said parties herein- 
before named are guilty of having knowingly, purposely, and cor- 
ruptly practiced a fraud upon thèse complainants and upon this 
court by their doings in and about the registration of the bonds, 
and keeping that fact secret from the Eitchies, or either of them, 
and the court. 

Demurrers hâve been flled by Stevenson Burke, by O. W. Bing- 
ham, administrator of the estate of Henry B. Payne, and by John 
B. Wright and Charles Baird, as executors of the estate of Thomas 
W. Cornell. In support of thèse demurrers it is urged, first, that 
this is a bill of review, and, the decree complained of having been 
entered in accordance with the mandate of the circuit court of 
appeals of this circuit, that it is necessary and essential that leave 
should hâve been obtained from the circuit court of appeals to file 
the bill, and that, because it does not appear by the bill that such 
leave has been obtained, it is insufiScient. If this were a bill of 
review, the position of the défendants in this regard would un- 
doubtedly be correct; but this is a bill which seeks to set aside 
the decree complained of , for fraud, and is an original bill in the 
nature of a bill of review, and no leave is required for its âling. 
Mitf. & T. Eq. PI. & Prac. p. 190; Story, Eq. PI. § 426; Daniell, Ch, 
PL & Prac. p. 1584; Ex parte Smith, 34 Ala. 455. 

I then come to the considération of the sufBciency of the bill. 
Its theory is that a holder of bonds as collatéral security converts 
thém to his own use, and is chargeable, as upon conversion, with 
their value, by procuring them to be registered in his own name. 
There is pleaded in the bill a ûnding of the high court of justice, 
queen's bench division, on the 24th day of September, 1900, in an 
action in which James B. McMuUen and George W. McMullen and 
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Samuel J. Ritchie were parties, to the effect that the Juâgment of 
the McMullens against Ritchie was satisfled on or before tlie 15th 
day of May, 1894, by reason of the dealings of the plaintiffs with 
the bonds in question. The entry or décision or decree of the court 
is further quoted as follows: 

"And tliis court dotix déclare that on or before said 15th day of May, 
1894, the plaintiffs, by reason of their dealings with the bonds in question 
In this action, released and discharged the défendant from ail further 
liability upon the judgment recovered by them against the said défendant 
in said action on the 20th day of February, 1888, and the said judgment 
thereupon became and is satisfled." 

The complainants further say in their bill that full faith and 
crédit must be given to the judgments of foreign courts, and es- 
pecially to the courts of Canada, by this court, and that, by virtue 
of the said finding of the said high court of justice, said Ritchie 
did not owe the said McMullens anything after said May 15, 1894. 
The McMullens are not parties to this action. The demurring de- 
fendants in this cause were not parties to the judgment pleaded. 
The action of the Canadian court in 1900 with respect to the Mc- 
Mullens can hâve no greater effect in this cause than a cited author- 
ity. The decree or finding pleaded shows that the court which 
rendered it found that the McMullens, by reason of their dealings 
with the bonds in question, released and discharged the défendant 
Ritchie from ail further liability upon the judgment rendered in 
Canada. What the dealings of the McMullens with the bonds were, 
which that court took into considération, is not known, and is not 
shown by the decree. 

Counsel in behalf of the complainants urge that this court lost 
jurisdiction to hear and détermine the issues raised between the 
défendants Burke, Cornell, and Bingham, administrator of the es- 
tate of Payne, and the Ritchies, because the judgment of James B. 
and George' W. McMullen, the complainants, had been satisfled after 
the commencement of the suit, and before decree, and rely upon 
the decree of the Canadian court in 1900 as conclusive proof of the 
fact that the judgment of the McMullens had been satisfled in 1894. 
Assuming, for the sake of the argument, that the judgment of the 
McMullens against Ritchie had been fully paid and satisfieà in 1894, 
and that had been found as a fact by this court, it would not thereby 
hâve been ousted of its jurisdiction. Jurisdiction dépends on the 
state of things at the beginning of the action, and subséquent events 
cannot oust it. Mullen v. Torrance, 9 Wheat. 537, 6 L. Ed. 154 
Dunn V. Clarke, 8 Pet. 1, 8 L. Ed. 845; Ex parte Kyle (D. C.) 67 Fed 
306; Hardenbergh v. Ray, 151 U. S. 112, 14 Sup. Ct. 305, 88 L. Ed. 93 
Sait Co. V. Brigel, 30 C. C. A. 415, 86 Fed. 818. To give effect to the 
finding or decree or judgment of the Canadian court which is claimed 
for it by the complainants would be to hold that it is within the juris- 
diction and power of the Canadian court, after decree in this court, 
to set such decree aside by a nunc pro tune entry. If the payment 
of the judgment, and its satisfaction on the records of this court, 
could not hâve had the effect to oust the court of jurisdiction, surely 
the decree or finding by the Canadian court, made after the decree 
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in this court complaîned of, cannot hâve that effect. The only effect 
of the Canadian flnding or decree is whatever influence the décision 
of that court might hâve when cited as an authority. As stated be- 
fore, we know nothing of the reasons of the Canadian court for mak- 
ing the flnding that the judgment of the McMulIens had been satisfled 
in 1894, except that it is said that the McMullens, "by reason of their 
dealings with the bonds in question in this action, released and dis- 
charged the défendant from ail further liability upon the judgment." 
Whether the action referred to was the registration of the bonds by 
the McMullens, we do not know. The Canadian décision is therefore 
not an authority in point. 

It is further claimed by counsel for the complainants that because 
the défendants Stevenson Burke and Henry B. Payne registered their 
bonds, and thereby converted said bonds and coupons to their own 
use, ail indebtedness of said Eitchie to them, or either of them, was 
fully discharged, and that, if the court had known of the fact of such 
registration at the time it was accomplished, the decree complained 
of herein would never hâve been rendered. What is meant by "regis- 
tration" does not fully appear from the bill. It is stated in the bill 
that the McMullens presented said bonds to the secretary of the rail- 
way Company, and demanded of its ofûcer that he register the same 
in the bond register book of said railway company, unrài?r and by vir- 
tue of the terms and conditions contained in said bonds (said bonds 
being at that time payable to bearer), and said McMullens did on 
said date cause ail of said bonds to be registered in their own names, 
and then, by virtue of said registration, became the légal owners and 
holders of ail of said bonds, and then and thereby on said date con- 
verted ail of said bonds, and the coupons attached thereto, to their 
own uses and purposes. There is no statement of fact as to what 
Stevenson Burke and Henry B. Payne did with thèse bonds, other 
than the statement that: 

"In llke manner and form said Henry B. Payne and Stevenson Burke 
* • * registered ail of tlie said bonds, with coupons attached, of said 
Samuel J. Ritchie, held by tliem as collatéral security, ♦ * * in said 
bond register book of said railway company." 

It is further alleged, as a conclusion of law, that thèse doings of 
the défendants amounted to a conversion. If we knew nothing of 
whatis ordinarily meant by "registration of bonds," we could gather 
from the allégations of the bill that the défendants named are 
charged with having taken the bonds, which they held as collatéral 
security, to the secretary of the railway company which issued them, 
and procured him to enter in some book some kind of a mémorandum 
to the effect that the said défendants were the owners of said bonds. 
This in itself would not be a conversion. It would not deprive the 
owner of the bonds of his ownership, or his right to redeem them by 
paying his debt for which they were held as collatéral. The practice 
of registering bonds is of such common occurrence that the court 
may take judicial notice of what registration of bonds consista of, 
and the purpose and effect. Ordinarily the registration consists in 
having such memoranda made, with respect to a bond payable to 
bearer, and upon it, at the place of payment, that the bond ceases to 
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be payable to bearer, and becomes thereafter payable to the person 
in whose name it is registered, or his order. The purpose of register- 
ing a bond is to render it valueless to a thief or otlier person who 
may corne into possession of it without rigM. When one who holds 
bonds payable to bearer as collatéral security procures them to be 
registered, he is only adopting a measure of safety for the benefit 
both of himself and of his cestui que trust, I think one who bas so 
held bonds and omitted to bave them registered would be derelict 
in his duty as a trustée. The registration of bonds in this customary 
way is certainly not conversion. If there was a peculiar method pur- 
sued by the défendants in their registration of the bonds mentioned 
in the bill, it does not appear by the bill. It is made the ground of 
complaint of the bill that the défendants, or part of them, did some- 
thing which, in my judgment, was not only proper for them to do, 
and in no wise inconsistent with their duty in their relation to the 
complainants, but even their duty, as trustées, for the better protec- 
tion of their cestuis que trustent, and that they concealed their doings 
from tbe court. This certainly is not fraud. With respect to the 
défendants John B. Wright and Charles Baird, executors of the 
estate of Thomas W. Comell, deceased, there is nothing claimed, ex- 
cept that they participated in the decree which is sought to be set 
aside. That is not fraud. The demurrers are sustained. 



MERCANTILE NAT. BANK OF CLEVBLAND, OHIO, v. LANDEB, 

Treasurer of Cuyahoga County, Ohio. 

(Circuit Court, N. D. Ohio, E. D. May 29, 1901.) 

No. 5,980. 

1. Taxation— SuppLYiNG Omitted Assessment— Ohio Statdtes. 

Under yie Statutes of Ohio, as eonstrued by its suprême court, where 
proper return has been made of the stocli of a national banli for taxa- 
tion, from the value of which stocliholders hâve been allowed to deduct 
their Indebtedness as in case of other moneyed capital, a county auditor 
has no power, in a subséquent year, to place the amount of such déduc- 
tions on the duplicate list as an omission, and eoUect taxes thereon, 
although the déductions were not authorized by law. 

a. JODGMBNT — RE8 JuDICATA — MaTTERS CONCLUDKD. 

The doctrine of res judicata cannot be applied to Judgments or de- 
crees which merely Interpret gênerai statutes, and the obligations of 
eitizens under them, except in so far as such .iudgments or decrees 
involve findings of fact to which such interprétation has been applied. 
A decree enjoinlng the collection of taxes levied in one year cannot be 
glven effect as an adjudication of the nonllability of the complainant 
for similar taxes levied on the same property in a subséquent year, 
although there has been no change in the laws by législation, since 
the complainant cannot, by such decree, acquire a vested and per- 
manent right to hâve such laws interpreted in the same way as applied 
to him, although they may be enforced as to others, ia accordance with 
a later and différent interprétation. 

S. Taxation— Natiokal Bank Shares— Epfbct of Décision Changing Con- 
struction OF Statuts. 

By a décision of tlui suprême court of the United States rendered in lSb:-J, 
stockholders in national banlis were held eniitled to deduct from tSie vaiua- 
tion of their shares for purposes of taxation the amount of their ia- 
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<iet)tedness, and subsequently such déductions were allowed ând made. 
In 1897 the Ohio Suprême Court rendered a contrary décision upon tiie same 
statutes, whicli was affirmed by the suprême court of tlie United States. 
Eeld, that ail stockholders, including those wlio were parties to tlie first 
aecislon, were subject to taxation In accordance wlth the later décision, 
after It ■v^'as rendered, but that such décision was not rétroactive, so 
as to authorize the state or municipalities to colleet taxes on the amount 
of déductions made In previous years under the former décision, while 
such décision was the law of the state. 

In Equiiy. Suit to enjoin the collection of taxes. 

W. W. Boynton and Norton T. Horr, for plaintiff. 

P. H. Kaiser, Fred. L. Taft, and S. W. Bennett, for défendant. 

WING, District Judge. The Mil and supplemental bill in this 
case ask that the défendant, Marcellus A. Lander, treasurer of • 
Cuyahoga connty, be perpetually enjoined from collecting certain 
taxes on the stock of the Mercantile National Bank, complainant, 
for the years 1894, 1895, and 1896. It is shown by the bill that 
thèse taxes are on the duplicate, and threatened to be collected, 
because the auditor, on the 14th day of October, 1899, unlawfully 
added to the respective duplicates of the years 1894, 1895, and 1896 
the names of the stockholders of said bank, the holdings of shares, 
and the value thereof, and, against each of said stockholders, taxes 
on said valuation in the amounts shown after their respective names, 
and certified said taxes to the défendant treasurer for collection, 
and that such certification, entry, and addition were made without 
any color or right or power. The complainant rests its right to 
the relief prayed for upon two grounds: First, that under the 
statutes of Ohio governing the powers and duties of the auditor 
in this regard, and their interprétation by the suprême court of the 
state, the auditor had no right to make such addition with respect 
to the years mentioned; and, second, that the défendant is estop- 
ped to tax the shares of stock in the complainant- corporation 
against its stockholders without allowing them to offset their re- 
spective indebtednesses, by former adjudication. 

As to the flrst ground urged by the complainant the court has 
no difiBculty. In the case of State v. Akins (Ohio Sup.) 57 N. E. 
1094, which was an application to the suprême court of the state 
for a writ of mandamus to compel the auditor of Cuyahoga county 
to do what is complained of in this bill, to wit, to add to the dupli- 
cate taxes against the holders of the stock of the complainant for 
the years 1894, 1895, and 1896, it was held that the auditor had 
no power or right to so increase the duplicates of previous years. 
The court say: 

"A stockholder in a national or incoroporated banlî has not the right to 
hâve his indebtedness deducted from the value of his shares by the county 
auditor; but, when this has been done in former years, there is no law 
by whlch the déduction can thereafter be placed on the duplicate, as an 
omission, and the taxes collected thereon. Sections 2781, 2782, Eev. St., 
apply only to persons required to make returns of their property for taxa- 
tion; and the stock of a shareholder in a bank is retumed, not by himselif, 
but by the cashier, and is assessed by the auditor. The remedy for a f aise 
return by the cashier is provided for in section 2769, Kev. St. There was, 
however, no false return by the cashier in this case." 
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It is contended by the défendant that tlie suprême court of Ohio 
had under considération only section 2781, and did net interpret 
section 2781a, under which. latter section, it is claimed, the auditor 
had a right to make the additions complained of. Section 2781a 
was passed some months prior to the déniai of the writ of manda- 
mus. It may be assumed that the court was govemed by the stat- 
utes in force at the time of their refusai to grant the writ. The 
statutes in force at that time prescribed the duty and limited the 
powers of the auditor. If, by the acts then in force, the court con- 
sidered it to be within the power of the auditor to make thèse ad- 
ditions, the writ would hâve been granted. The refusai to grant 
the writ is conclusiTe of the question whether or not such authority 
existed in the auditor at the date of the décision of the suprême 
court refusing the writ. 

In order to make myself clear with respect to the second ground 
upon which complainant rests its prayer for relief, it is necessary 
to State chronologically the action of the courts with respect to 
this much-mooted question of the right to tax the shares of stock 
in a National Bank in Ohio without allowing the holder of such 
stock to oiïset his indebtedness. In the case of Whitbeck v. Bank, 
127 U. S. 193, 8 Sup. Ct. 1121, 32 L. Ed. 118, decided in April, 1888, 
it was heîd that the owners of stock in a National Bank in Ohio 
were entitled to hâve a déduction of their indebtedness made from 
its assessed value, as in the case of ordinary moneyed capital. Not- 
withstanding this décision, the suprême court of Ohio held, in April, 
1897, in the case of Chapman v. Bank, 56 Ohio St. 310, 47 N. E. 
54, that the holder of national bank shares had no right, under 
the statutes, state and national, to deduct his légal bona flde debts 
from the value of such shares, but that he was legally bound to 
pay tax upon the assessed value of such shares, wiàout déduction 
on account of such debts. That décision followed the previous dé- 
cision in Niles v. Shaw, 50 Ohio St. 370, 34 N. E. 162. The Chap- 
man Case was taken to the suprême court of the United States on 
error, and was there affirmed in January, 1899. 173 U. S. 205, 
19 Sup. Ct. 407, 43 L. Ed. 669. In the years 188«, 1888, and 1893 
suits were brought by this same complainant to restrain the treas- 
urer of Cuyahoga county from coUecting a tax on account of the 
shares of stock of the complainant bank, without allowing an off- 
set of indebtedness by stockholders. In each of thèse suits decree 
was rendered in favor of the complainant, and the treasurer was 
enjoined. The decrees in thèse cases are pleaded by the complain- 
ant as res judicata, and the records in such cases hâve been oflered 
in évidence, and admitted, notwithstanding th^ objection of the 
défendant. In this ruling I hâve followed the décision of the cir- 
cuit court of appeals. Bank v. Hubbard, 105 Fed. 809. 

I wish, however, to express my reasons for giving effect to the 
decrees shown by the records pleaded and put in évidence. As we 
hâve seen by référence to the décisions reported and pleaded, from 
the year 1888 until April, 1897, when the case of Chapman v. Bank 
was decided by the suprême court of Ohio, the law was, as an- 
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nonnced în Wlitbeck v. Bank, that the stockholders in national 
banks in Ohio had a right to offset their bona fide indebtedness 
against the Talue of their stock for the purposes of taxation, and 
that an auditor was acting contrary to the law when he refused to 
allow such offset. When the décision in Ohapman v. Bank was 
rendered the law was changed, and such change was confirmed by 
the décision of the suprême court of the United States. If the de- 
crees pleaded by the complainant should be treated as res judicata, 
it would be necessary to corne to the conclusion that the stock- 
holders of the Mercantile National Bank would, until there should 
be some change in the laws by législation, be taxed upon their 
shâres of stock in the complainant corporation according to one 
rule, and holders of stock in national banks, other than the com- 
plainant, unless they also had obtained decrees, would be taxed 
by an entirely différent rule; the stockholders of the complainant 
being permitted to set off against the valuation of their stock their 
bona flde indebtedness, and the stockholders of ail other national 
banks being compelled to pay tax upon the full value of their stock 
without such offset or déduction, and this notwithstanding the pro- 
vision of the constitution of the state of Ohio that ail taxes shall 
be levied and collected by a uniform rule. I may suppose a case 
which will illustrate more clearly my meaning. I will suppose 
that, in the year 1888, it had been attempted, by the auditor and 
treasurer of Cuyàhoga county, to tax certain shares of stock in the 
Lake Shore & Michigan Southern Kailway Company, and A., an 
owner of such stock, had brought suit to test the validity of such 
tax, and to enjoin its collection. We will assume that this cause 
had been carried to the suprême court of the state, which had de- 
cided that the plaintiff was right in his contention, and that there 
was no right existing under the law to tax such stock. We will 
assume that, in the year 1890, the auditor and treasurer had again 
attempted to levy a tax upon stock in the railroad compâny named ; 
that B. thereupon had resisted such attempt to tax, and had âled 
his pétition to enjoin; that this cause had ultimately been taken 
to the suprême court of the state, and there decided in favor of 
the défendant, the court then holding that stock in that railway 
Company was sUbject to tax, although there had been no change 
in the constitution or statutes of the state with respect thereto 
since the prévious décision. Applying the doctrine of res judicata 
to this state of facts, we would be driven to the conclusion that 
A. could hold stock in the Lake Shore & Michigan Southern Kail- 
way Company exempt from taxation, while 'ail other citizens of 
Ohio would be obliged tô pay tax thereon. I do not think the doc- 
trine of Tes judicata can be applîed to judgments, decrees, or dé- 
cisions which merely interpret gênerai statutes, and the obligations 
of citizens under them, except in so far as such judgments or de- 
crees involve flndings of fact to which such interprétation has been 
applied. 

In Keokuk & W. Ry. Co. V. Missouri, 152 U. S. 301, 14 Sup. Ct. 
592, 38 L. Ed. 450, it is said, in the opinion of the court (on page 
314, 152 U. S., page 597, 14 Sup. Ct., and page 456, 38 L. Ed.): 
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"A suit for taxes for one year Is no bar to a suit for taxes for another 
year. The two sults are for distinct and separate causes of action. If 
there were any distinct question litigated and settled In the prlor suit, thie 
décision o£ the court upon that question might raise an estoppel in another 
suit, upon the principle stated in Crom-well v. Sac Co., 94 TT. S. 351, 24 L. Ed. 
195. ♦ * * In the case of City of Davenport v. Chicago, R. I. & P. Ry. Co., 
38 lowa, 633, the suprême court of lowa held that a decree in favor of a rail- 
way Company in a suit for taxes for a prier year would not estop the state 
from collecting the taxes for a subséquent year, each year's taxes constituting 
a distinct and separate cause of action. • * * It could never be tolerated 
that the state should be forever barred In Its collection of taxes by an erro- 
neous décision." 

In City of New Orléans v. Citizens' Bank of Louisiana, 167 U. S. 
371, 17 Sup. et. 905, 42 L. Ed. 202, the judgment which was held 
to work estoppel, as matter adjudicated, was founded upon a pro- 
vision of the charter of the défendant bank which was held to be a 
contract operating in favor of the bank to exempt it from taxation. 
It having been determined, by a court of compétent jurisdiction, 
that such contract existed, and that it had the eiïect, by its terms, 
of exempting the bank from taxation, it is clear that that question 
never again could be litigated between the same parties. 

It does not seem to me sound doctrine that a party to the litiga- 
tion which evokes an interprétation of a gênerai statute should, 
from the simple fact that he was such party, thereby acquire a 
vested and permanent right to hâve such statute, so far as it might 
apply to him, interpreted in the same way, although capable of en- 
forcement as to ail others in a différent way. SufiScient force, I 
think, can be given to the décisions pleaded by the complainant 
by adopting another rule of law, to wit, that décisions of courts 
should not hâve a rétroactive effect. We hâve seen that the law, 
as announced by the court of last resort from the year 1888 to 1897, 
was to the effect that stock in national banks could not be taxed 
in Ohio without permitting the stockholder to oiîset his bona flde 
debts. Any and ail citizens of Ohio had a right, in the arrange- 
ment of their affairs, to assume that this was the law. The de- 
crees of injunction entered in the cases pleaded by the complain- 
ant were made upon the assumption that such was the law, and 
served to give further évidence to the citizens of that fact. 

In Douglass v. Pike Co., 101 U. S. 677, 25 L. Ed. 968, it is said 
in the syllabus: 

"The settled judicial construction of a statute, so far as contract rights 
were thereunder acqulred, Is as much a part of the statute as the text 
Itself, and a change of décision Is the same In Its effect on pre-exlsting 
contracts as a repeal or an araendment by législative enactment." 

In the opinion (on page 687, 101 U. S., and page 971, 23 L. Ed.) 
Chief Justice Waite speaks as follows: 

"The true rule is to give a change of judicial construction in respect to 
a. statute the same effect in its opération on contracts and exlstlng contract 
rights that would be given to a législative amendment; thaf Is to say, make 
it prospective, but not rétroactive. After a statute has been settled by 
judicial construction, the construction becomes, so far as contract rights 
acqulred under it are concerned, as much a part of the statute as the text 
Itself, and a change of décision is to ail intents and purposes the same In 
its effect on contracts as an amendment of the law by means of a législative 
enactment." 
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ït may be saidthatthe obligation to pay taxes is net a matter 
of c&n tract; but the principle announced is applicable to other 
subject matter tban that involving con tract, such as statutes re- 
lating to crime, and tbose regulating and prescribiug duty. The 
law wbich flxed the obligation of a holder of national bank stock 
in the years 1894, 1895, and 1896 included the statutes of Ohio with 
respect to taxation, the statute of the United States commonly called 
the "National Banking Act," and the interprétation of such stat- 
utes in the case of Whitbeck v. Bank. The later décisions in 
Chapman v. Bank, were, in eflect, amendments of that law. It must 
be admitted that the obligation to pay taxes in the year 1894 could 
not be created by the passage of a statute, or an amendment to a 
statute, in 1897. 

I hold that in the years 1894, 1895, and 1896, by reason of the 
décision in Whitbeck v. Bank, no right existed to levy a tax up- 
on shares in national bank stock against any holder thereof, who 
was a citizen of Ohio, without permitting him to offset bis bona 
Me debts. This law was changea by the décisions referred to in 
Chapman v. Bank. To permit the auditor of Cuyahoga county, 
in the year 1899, because of the décision rendered in 1897, to place 
upon the duplicate of the years 1894, 1895., and 1896 something that 
he could not lawfully hâve put upon those duplicates in those years, 
is to give rétroactive effect to the décision of 1897. This should 
not be done. 

I do not think that it was necessary for the complainant to plead 
the records which it bas alleged in the bill. Citation would hâve 
been enough. Whatever estoppel was operative in favor of the com- 
plainant was operative in favor of every citizen of Ohio. For the 
reasons given, the injunction is granted as prayed for. 



BROWN V. SMITH. 
(Circuit Court, D. South Carolina. May 27, 1901.) 

1. Specific Pbrfobmanob— Oontraots BisrFOECEABLE— Entibb Contract for 

Sale of Realtt and Personaltt. 
A contract for the sale of a plantation as a golng eoncern, Includlng 

stock, implements, and supplies, for a fixed sum, may be speclflcally 

enforced in equlty as an entlrety. 
& Vbndob and Purchasbb— Rbscission of Contbact bt Pubchaseb— Miskep- 

BESENTATIpNS. 

One who contraets for the purchase of real estate In reliance on the 
représentations and statements of the vendor as to its character and 
value, but after he has visited and examlned it for himself, and bas 
had the means and opportunity of verifying such statements, cannot 
avoid the contract on the ground that they were false or exaggerated. 

In Equity. Suit for speciflc performance of contract. 

Q-. W. Oroft & Son, for complainant. 
Messrs. Henderson, for défendant. 

SIMONTON, Circuit Judge. This is an action for specific per- 
formance of a contract for the sale of land. The action was orig- 
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inally bronght in the court of common pleas of South Carolina, 
sitting in the county of Aiken, and it has been regularly removed 
into this court. The plaintllF, Pinckney Brown, was in possession 
of a plantation known as "Belfast," situate in the county of Barn- 
well, S. C, claiming to own the fee therein. The défendant, Ed- 
ward L. Smith, is a citizen of the state of New York, temporarily 
residing in Aiken, S. C. Mr. Sînith is known to be a man fond of 
fleld sports, hunting and bird shooting, and is supposed to be a 
man of fortune. Mr. Brown became désirons of seliing his planta- 
tion, and of removing to Aiken, for the purpose of completing the 
éducation of his children, and of giving them more enlarged social 
advantages. To this end approaches were made by him and at 
his instance to Mr. Smith to visit the plantation, and to observe 
its advantages for hunting and fishing, which finally resulted in a 
visit by Mr. Smith. He spent a day or two on the plantation, shot 
over it for birds, and went upon the pond and creeks connected 
with it seeking for ducks. Apparently he was pleased with what 
he saw, and a few days afterwards, at an interview with each other, 
they discussed the sale of the plantation and its priée. Brown pro- 
posed to sell the place as a whole, — the land, agricultural imple- 
ments, stock, cotton seed, and provisions on the place, in fact, 
the entire plantation as a whole and a going concern, — for the 
price of |24,000. After some trading, he reduced his price to $19,000. 
They then went to the office of the Messrs. Henderson, who were 
the attomeys of Mr. Smith, and there a written contract was pre- 
pared by Mr. Henderson, and executed by both parties. As this 
agreement is the foundation of this case, it is set ont in full: 

"That, In considération of the sum of nineteen thousand dollars 
($19,000.00), pald and to be pald as hereinafter set forth, said Brown agrées 
to convey by proper deed to sald Smith the certain plantation or tract of 
land known as the 'Belfast Plantation' of said Brown, situate In Barnwell 
county, South Carolina, containing thirty-nine hundred and ninety-seven 
(3,997) acres, as shown by blue-print plat hereto attached; also eight head 
of mules, one horse, and ail live stock on place; ail farm implements on 
place; four (4) double-team wagons; one new single wagon; ail hamess of 
every kind on place; about 1,500 bushels of corn, being ail on the place; 
ail fodder, hay, pea and pea vines, and cotton seed on place; ail Personal 
property on place, excepting the baled cotton and loose cotton in gin on 
the place; also the ferry boat. The sald Edward Livlngston Smith has 
pald twenty dollars this day upon the price agreed on for above property 
(the receipt of which is hereby acknowledged), and agrées to pay the balance 
of sald price, to wit, $18,980.00, as soon as possession of said property, real 
and Personal, is delivered to him, and proper deed executed and delivered 
as herelnbefore agreed, and title approved of." 

The next day after the agreement was executed, Mr. Smith visited 
the plantation, and as soon as he met one Bush, who resided upon 
it as manager for Mr. Brown, he "told him that he had purchased 
the plantation, and thought that he had made a bargain. During 
that day he had fréquent conversations with Bush, and found that 
he had obtained an erroneous impression on several points relating 
to the size, the resources, and the profits of the plantation. He 
took a mémorandum in writing of thèse points, and when Mr. Brown 
came to the plantation the next day he produced his memoranda, 
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and asked an explanatîon. They then and there discussed thèse, 
and flnally Mr. Smith said that he thought Brown should reduce 
his priée by $1,000, This Brown refused to do. After some fur- 
ther discussion, it was mutually agreed that the price should be 
118,500, instead of |19,000, and, when this was flnally settled, Mr. 
Smith jumped up, and, taking Brown's hand, expressed himself fully 
satisfled. The plantation had been planted in cotton and water- 
melons as the market crops, and had upon it a mimber of tenants, 
living in houses on the place, and paying rent in kind. Some of 
the plantation was planted by Mr. Brown himself. There was a 
supply store on the place, called a "commissary," at which the ten- 
ants got their supplies. Mr. Smith, on his visit to the plantation 
after the exécution of the agreement, had seen the tenants, and 
had told them that he had bought the place, and expected them to 
continue. He also entered into negotiations with Mr. Bush, the man- 
ager, looking to his rétention. After the discussion with Mr. Brown 
last above spoken of, Mr. Smith gave formai notice to Brown that 
he would not hold himself bound by the agreement, and would 
treat it as a nullity, at the same time demanding the return of the 
$20 paid in advance. Thereupon thèse proceedings were instituted. 
The bill sets out the contract, the circumstances preceding and 
succeeding it as above stated, the delivery of the control of the 
plantation to the défendant, and prays spécifie performance. The 
answer admits the exécution of the contract, and seeks to avoid 
the same because it was entered into under facts and circumstances, 
and upon false représentations, which induced the défendant to 
purchase, and which operated as a fraud upon him. The answer 
sets thèse out in détail: (1) That said place and the lands con- 
nected therewith was a magniflcent place for a hunting préserve, 
specially adapted to the sport of duck shooting, and a great resort 
for ducks in the season; that, after the contract was signed, de- 
fendant learned that this was untrue. (2) That, in addition to its 
excellence as a hunting préserve, the plaintiff had represented that 
in any good year an income could be realized from the crops on 
the place of 25 or 30 per cent, on the price asked, — in no year less 
than 15 per cent.; that in the year 1900 plaintiff had made |3,5fl0 
from his melon crop, and that he had 60 baies of cotton from his 
rent, and that he ran 8 plows with his wage hands, — ail of which, 
after the contract was signed, he found untrue. (3) That plaintiff 
had represented that the profit from the commissary on the place 
was from $1,500 to $2,000 per year, and that, after signing the 
contract, he found that this was untrue. (4) That, before signing 
the contract, plaintiff had stated that a ferry on the Savannah 
river, connected with the place, earned him $300 per year, and 
that he afterwards found this to be untrue. (5) That représenta- 
tions were made as to the forest trees upon the place as in their 
original condition, never having been eut for timber or timber 
purposes. After the contract was signed, he discovered this to be 
untrue, and he also found that the plaintiif had made contracta 
with third persons, under which they were then actually engaged 
in cutting timber on the place. (6) That, before signing the con- 
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tract, défendant had been told hj plaintiff that he had refused 
$16,000 for the place, which statement he found afterwards was 
false. (7) That, before he had executed the contract, défendant 
had been informed that there was an excellent set of hands on the 
place, who worked well, and paid their debts in the way of supplies 
and advances promptly, and afterwards that he found this représen- 
tation untrue. (8) That, before he signed the contract, défendant 
had been informed that Mr. Bush, the manager for Brown, was 
under contract with him to work for the year 1901 at |600 per 
annum, and that afterwards he found that this was not true. (9) 
That, before signing the contract, défendant had been informed by 
the plaintiff that a large parcel of land adjoining the mill on the 
land lying near the railroad, and which had on it a pen or barn 
in which mules were lodged during the melon season, belonged to 
the place, and that afterwards he found that this was not true. 
The answer also insisted that the plaintiff had a plain, adéquate, 
and complète remedy at law. 

As to the jurisdiction: The contract in this case is for the sale of 
a plantation, stocked and supplied, a going concern. True, a large 
part of the contract was for personalty. But this personalty was 
part and parcel — an essential part — of the plantation. With the land 
the personalty made the subject-matter of the contract a unit, gave 
enhanced value to the land; indeed, was inséparable from it as a 
going concern. When personal property is mingled with an agree- 
ment for sale of realty, the court will decree spécifie performance 
of the entire contract. Leach v. Forbes, 11 Gray, 506. The remedy 
at law will hereafter be considered. 

As to the alleged misrepresentation: The rule governing this 
court js laid down in Slaughter y. Gerson, 13 Wall. 379, 20 L. Ed. 
627: 

"The rQlsrepresentation which will vitiate a contract of sale, and prevent 
a court of equlty from aiding its enforcement, must not only relate to a 
material matter constituting an inducement to the contract, but It must 
relate to a matter respecting which the complaining party did not possess 
at hand the means of knowledge; and it must be a misrepresentation upon 
which he relied, and by which he was aetually misled to his injury. A 
court of equlty will not undertake, any more tban a court of law, to relieve 
a party from the conséquences of his own inattention and carelessness. 
Where the means of knowledge are at hand, and equally available to both 
parties, and the subject of purchase is alike open to their Inspection, if 
the purchaser does not avall himself of thèse means and opportunlties he 
wUl not be heard to say that he bas been decelved by the vendor's mis- 
representations. If, having eyes, he will not see matters directly before 
them, where no coneealment is made or attempted, he will not be entitled 
to favorable considération when he complains that he bas suffered from 
his own voluntary bllndness, and been misled by overconfidence in the state- 
ments of another." 

The évidence in this case discloses the facts: That the défend- 
ant, having been informed of the supposed advantages and merits 
of plaintiff's plantation as a game reserve, went to it in person, 
shot over it, and had a full opportunity of seeing what kind of a place 
it was for ducks. After this personal inspection, he signed the 
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contraçt. So much for Ms first objection. That he accepted ail 
the statements of the plaintiff as to tte percentage made ou the 
plantation, the amount made from rents, the number of plows with 
the wage hands, the profits of the commissary, and the value of the 
ferry, although he was on the plantation itself, in the room where 
the books of the plantation were kept, and in full communication 
with the manager, who showed every disposition to give him ail 
the information he required. There is conflict of testimony on 
much of this; but, assuming that the defendant's memory is cor- 
rect, his purpose to tell ail the truth cannot be doubted. He gare 
his confidence to the plaintiff, with the means in his power to test 
the truth of his statements, when it is remembered, also, that he 
had his suspicions excited the day after he had signed the contraçt, 
and put questions to the plaintiff from memoranda of points of 
misunderstanding, and after ail this reaffirmed his contraçt, and 
expressed full satisfaction. It has been shown also in the testi- 
mony that the plantation did earn in 1900 some six thousand and 
odd dollars. The account sales of the melons were produced, and 
also those of the cotton. Mr. Frost, the factor of plaintiff, testi- 
fled to the amount of cotton sold by his flrm on account of this 
plantation,^ — ^from 100 to 125 baies each year for several years last 
past. The plaintiff, in his statements, before the contraçt was 
signed, represented the profits on his commissary as from |1,500 to 
|2,000 per year, and he also stated the net income from the ferry 
to be |300 per year. Both of thèse were overestimates. But on 
his last visit to the plantation the défendant has received intima- 
tion of thèse, and they were discussed by him with the plaintiiï, 
and it was after this discussion that he reafflrmed the contraçt be- 
cause of the réduction of $300 on the price. The plaintiff repre- 
sented that the hands on the place were excellent. This seéms to 
be borne out in the testimony of his neighbors and of the hands 
themselves. One of the misrepresentations charged is that Mr. 
Bush, the orerseer, had contracted to manage for Brown for the 
year 1901 for $600. It is true that he did so contraçt with Brown. 
But he insisted that Smith should pay him more than this. Al- 
though Bush was willing to contraçt with Brown at the rate, he 
was not bound to carry out this contraçt with Smith, nor could 
Brown bind him to do so. It is charged that plaintiff represented 
to défendant that a large parcel of land near the mill belonged to 
, this place, and that this proved to be false. Yet when he signed 
the contraçt of sale he saw a blue print, in which the boundaries 
of the plantation were distinctly deflned, and that blue print is 
mentioned in the contraçt, and made a part of it. The most im- 
portant statement made by the plaintiff was as to the timber on 
the place, and his omission to state that there was a contraçt un- 
der which certain parties had the right for 10 years to eut timber 
on a part of the swamp lands. The valuation he put on the timber 
was an exaggeration, although one witness gives the same esti- 
mate. It is charged that a statement made by plaintiff to défend- 
ant that he had received an offer of $16,000 for the land itself from 
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a responsible person îs not trae. But the explanation 6f plaintiff 
is reasonable. He says that a person in Atlanta, wanting a place 
in the country, hàd offered to exchange witli bim lands in that 
city estimated to be worth at least $16,000 for his land, and that 
he did not consider the proposai. 

Eeviewing and considering the testimony, it is manifest that tbe 
défendant entered into this contract assuming many things to be 
trae without proper examination, and witbout using the means of 
veriflcation at hand. There was no sort of flduciary relation be- 
tween him and tbe plaintiff. They were mère acquaintances, and 
in tbeir dealings were botb on guard, or should bave been. He is 
CTidently a gentleman of culture, of intelligence, and experienced 
in affaire. He is not a ward of the court, and entitled to its spécial 
protection. The case cornes directly within Slaugbter v. Gerson, 
aboYe quoted, and tbe défendant must abide bv bis contract. In 
Farrar v. Churcbill, 135 U. S. 609, 10 Sup. Ct. 771, 34 L. Ed. 246, 
tbe court beld tbat, if a purchaser of real estate, to •whom repré- 
sentations of the cbaracter and value of tbe property are made by 
tbe Tendor, visits the property itself prior to the sale, and makes 
a Personal examination of it touching tbese représentations, be 
will be presumed to rely on his own examination in making the 
purcbase, and not upon tbe représentations of tbe vendor; and, in 
the absence of fraud or concealment, cannot bave tbe sale set aside. 
Tbe case of Development Co. v. Silva is stronger than tbis. It is 
in 125 U. S. 247, 8 Sup. Ot. 881, 31 L. Ed. 678: 

"If a purchaser Investlgate for hlmself, and nothing is done to prevent 
his investigation (rom being as full as he chooses, he cannot say that he 
relied on the vendor's représentations. So, also, in Clapham v. Shillito, 7 
Beav. 146. If the means of investigation and vérification be at hand, and 
the attention of the party recelvlng the représentations be drawn to them, 
the circumstances of the case may be such as to make it Incumbent on a 
court of justice to impute to him knowledge of the resuit, whlch, upon due 
Inquiry, he ought to haye obtained, and thus the notion of reliance on the 
représentations made to him may be excluded." 

Tbe question really is, sball this contract be enforced in this 
court, or must the parties be left to the action at law? It is clear 
that the contract cannot be enforced in its entirety. Mucb of the 
Personal property whicb was subject-matter of the contract bas 
been used. The plaintiff, it appears, is still carrying on the plan- 
tation. Tbere is no évidence at ail as to tbe title, — whether the 
plaintiff can convey in fee simple, or wbat is the nature of the trust 
under which he holds title. There appears no abstract of title, 
and no deed bas been proposed or tendered. Then no évidence 
exists as to the incumbrances upon the land, or the force and effect 
of the contract for cutting timber thereon, — ^how far and to what 
extent it injures the value of the plantation. Ail thèse matters 
must be settled before the mode of relief can be determined upon. 
It is ordered that the cause be recommitted to the master; that he 
take testimony, and report whether the plaintiff is seised in fee 
of the tract of land the subject-matter of tbe proposed sale, and 
can convey a good title therefor in fee simple; that he also report 
what are the incumbrances upon the said land, if any there be, 
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and how and în what maniier they can be removed. He shall aiso 
inquire and report how much of the personalty in said plantation 
now remains, and the value of such as may hâve been used, àe- 
atroyed, or lost, with leave to report any spécial matter. 



WHITB r. CITY OF TACOMAi 
(Circuit Court, D. Washington, W. D. May 24, 1901.) 

I. CONSTITUIONAL LaW— DUB PrOCESS OP LAW— SPECIAL ASSESSMBNTS. 

While State laws providing for the assessment of the cost of street 
Improvements on abutting property are not necessarlly unconstitutlonal 
because the assessments are made in accordance with the front-foot 
rule, where In practical opération they do conflscate property they 
are obnoxlous to the fourteenth amendment to the constitution of the 
United States, and It Is the duty of the courts to déclare them void. 
& Sames. 

Spécial assessments for street improTements do, In practical effect, 
talie property for public use without compensation, and therefore de- 
privp the owner of such property without due process of law, unless 
the property assessed Is beneflted by the Improvement to an extent 
substantially equal to the amount of the assessment. 
S, Municipal Corporations— Spécial Assessments— Test of Validitt. 

Bach case arlsing under the laws for assessing abutting property to 
pay for street improvements must dépend upon its particular facts. 
If it appears that an assessment bas been levied by compétent authority, 
and that it is falr and not In substantial excess of the beneflts to accrue 
to the property by reason of the improvement, It will be sustained bj 
the courts; but it Is equally the duty of the courts to restraln the col 
lectlon of assessments which are shown to be mère attempts to take 
the property of one, for the use of others,' without compensation to the 
owner. 

4 SaMB— JPRISDICTION OP FEDERAL COURTS. 

No détermination of the constitutional question involved In the mak- 
ing of a spécial assessment for street Improvements by an adminis- 
trative board or spécial tribunal created by the state can bar a suit 
In a national court to test the question whether by means of such dé- 
termination the State has deprived the complainant »f his property 
without due process of law. 

Bill în eqnity to remove a cloud from the complainant's title to 
real estate alleged to hâve been created by an unlawful assessment 
for street improvements. Heard on demurrer to the complaint, and 
demurrer overruled. 

John C. Stallcup and J. W. A. Mchols, for complainant. 
Emmett N. Parker, Asst. City Atty., for défendant. 

HAJ7F0ED, District Judge. The complainant, a citizen of the 
«tate of Pennsylvania, by his amended bill of complaint avers that 
he is the owner of certain city lots situated in the city of Tacoma, 
fronting upon G street, and extending to an alley 40 feet veide, de- 
signed for use as a means of ingress and egress to and from the reai 
end of said lots, which are near the middle of a block bounded on the 
northerly side by a street called "South Eighth Street." Said lot» 
are improved, having three dwelling houses thereon; and before the 
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grading of South Eigbth street said hoiises were easy to reach by 
carriages and wagons passing over South Eighth street and the 40- 
foot alley in the rear. The bill also avers that, by authority of the 
city of ïacoma, South Eighth street was graded between Gr street 
and Tacoma avenue, and eut down to a depth of more than 12 feet 
belovF the natural surface of c'^'aaplainant's lots, and by reason of 
said deep eut the alley became impassable for teams, leaving no con- 
venient means of access to the back yard of the dwelling houses 
thereon, and the effect of closing the alley to travel has greatly 
diminished the rental value of said houses, so that the grading of 
South Eighth street has resulted in an injury to the complainant's 
lots, and is net bénéficiai, but, notwithstanding the injury to said 
property, the city government, pursuant to the statutes of this state 
and the charter of the city, has assumed to assess the cost of grad- 
ing South Eighth street upon the property abutting thereon, and ap- 
portioned the cost upon the several lots according to the per front 
foot plan of making assessments for street improvements; and, al- 
though the complainant's lots do not abut upon said street, they are 
included within the assessment district, because they are situated 
between South Eighth street and a line drawn parallel therewith 
through the middle of the block. It is also averred in the bill that 
the complainant protested before the city council of Tacoma againat 
making said eut, and especially against closing the alley, but his pro- 
test was overruled by the council, the grading was completed, and a 
spécial assessment on the basis above stated was made, and by sub- 
séquent proceedings the city has, in form, at least, established a lien 
upon said lots for the amount assessed against them, which the bill 
of complaint allèges is illégal and constitutes a cloud upon his title, 
and is a violation of his rights under that clause of the fourteenth 
amendment to the constitution of the United States which prohibits 
the state government from depriving any citizen of his property with- 
out due process of law. 

In a séries of décisions recently rendered, the suprême court of the 
United States has corrected a common misunderstanding of the dé- 
cision of that court in the case of Village of Norwood v. Baker, 172 
U. S. 269-303, 19 Sup. Ct. 187, 43 L. Ed. 443. French v. Paving Co., 

21 Sup. Ct. 625, 45 L. Ed. ; City of Détroit v. Parker, 21 Sup. Ct. 

624, 45 L. Ed. ; Webster v. City of Fargo, 21 Sup. Ct. 623, 45 

L. Ed. ; Town of Tonawanda v. Lyon, 21 Sup. Ct. 609, 45 L. Ed 

— ; Farrell v. Commissioners, 21 Sup. Ct. 609, 45 L. Ed. ; Lom- 
bard v. Same, 21 Sup. Ct. 507, 45 L. Ed. ; and Wight v. Davidson, 

21 Sup. Ct. 616, 45 L. Ed. . In thèse several décisions the suprême 

court recognizes the fact that the per front foot plan may be a per- 
fectly fair method of apportioning the burden of paying for street 
improvements, and that in cases in which it appears that assessments 
levied according to that plan are not in excess of the beneflts to the 
property assessed, and are equal and fair, so that there is no ground 
for complaining of actual injustice, the assessments are not neces- 
sarily in violation of the constitution of the United States merely be- 
cause made according to the per front foot plan ; and it is shown that 
no such inflexible rule was announced or intended by the court in its 
109 F,— 3 
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depîsion in the èase bf Village of Norwood v. Baker. That décision, 
bowéver, does emphatically déclare thèse important principles: 
That State laws providing for assessing the cost of street improve- 
ments upon abutting property, which in practical opération do con- 
fiscate property, are obnoxious to the fourteenth amendment to the 
constitution of the United States, and for that reason it is the duty 
of the courts to déclare them to be void. That spécial assessments to 
pay for local improvements of public streets and highways do, in 
practical éffect, deprive owners of their property without due process 
of law, unless the property subject to assessment is benefited by 
the improvement correspondingly to the amount of the assessment. 
That owners of property hâve the right to appeal to the courts for 
judicial protection against the unconstitutional invasion of their 
rights by municipal govemments in enforcing state laws or local 
régulations for the collection of assessments which are in excess of 
the beneflts to the property assessed, accruing or to accrue by reason 
of the improvements to be paid for by such assessments. Thèse prin- 
ciples remain unafflected by the récent décisions of the suprême 
court, and they must guide this court in the détermination of cases 
to which they are applicable. Therefore in the case now under con- 
sidération the complainant is entitled to relief if he can prove the 
truth of his averments that the city, for public convenience, has eut 
down one street so as to deprive him of the bénéficiai use of the 40- 
foot alley way designed to aflord access to his property, and that the 
deprivation of the use of the alley dépréciâtes the value of his prop- 
erty so that the property is of less value with the street improved 
than it would hâve been without the Improvement. Those facts cer- 
tainly make a good case, because the création of a public beneflt at 
the expense of an individual property holder, without any resulting 
beneflt or compensation to him, is contrary to the letter and spirit 
of the national constitution. In the récent décision of the suprême 
court of this state in the case of McNamee v. City of Tacoma, 64 
Pac. 791, it seems to hâve been considered that the per front foot 
plan of levying assessments is in légal contemplation, regardless of 
the physical conditions, a just and proper scheme for making the 
assessments conform to beneflts. The opinion does not give reasons, 
but is dogmatic, as appears by the following quotation theref rom : 

"This court haa said that the statute meant assessment by beneflts, and 
that practlcally makes the statute mean It, and the construction of the 
statute placed upon It by this court will be foUowed by the suprême court 
of the United States." 

The déterminations of courts and of specially authorized tribunals 
are, in gênerai, conclusive and binding upon the parties to the pro- 
ceedings in which they are made, but this gênerai rule has its limita- 
tions. Courts are not compétent to eliminate physical conditions, 
nor to change the necessary effect of actual conditions admitted to 
exist, by judgments or decrees declaring the effect to be other than 
what it really is. When a living man appears, and his identity is 
admitted, the protection to which the laws of the land entitle him 
cannot be denied because a court has decided that he had previously 
died. Scott v. McNeal, 154 U. S. 34-51, 14 Sup. Ct. 1108, 38 L. Ed. 
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896. Upon the same principle, décisions of courts and findings of 
spécial tribunals are impotent to convert actual deprivations of légal 
rights into benefits. When a street is graded or paved, the improve- 
ment is generally actually bénéficiai to the property abutting upon it, 
and the benefit is permanent, so that the owner cannot well say that 
the cost of the improvement, distributed according to the per front 
foot plan, exceeds the benefits. But physical conditions may make a 
différence, and if, in fact, the benefits to the différent lots abutting 
on improved streets are not approximately equal, then assessments 
according to that plan are necessarily unequal and unjust. As a 
simple means of illustrating the idea hère intended, we will suppose 
a case : I know of a street in one of the cities of this state which ex- 
tends from the business center of the city a distance of three miles 
back into the country, traversing hills and valleys. It has been 
graded, and has a street-car service throughout its entire length, and 
the city govemment is being urged to hâve it paved. If the street in 
its entirety should be paved at one time, and ail the abutting prop- 
erty included in one assessment district, and be assessed according 
to the per front foot plan, we will hâve this resuit: Some of the lots 
nearest to the business center of the city, which are now worth 
120,000 a pièce, will be greatly beneflted, and enhanced in value at 
least 25 per cent., by the improvement. The assessment to be levied 
upon each lot will amount to about |1,000, or 20 per cent, of the di- 
rect and immédiate benefit. Other lots, situated in the valleys, dis- 
tant two miles or more from the business center, which are now 
worth $500 apiece, will also be beneflted, and enhanced in value 
probably 100 per cent., and the assessment thereon will be the same 
in amount as upon the more valuable lots, and will equal their entire 
value, after adding the benefit resulting from the improvement, so 
that to enforce payment of the same will be équivalent to confisca- 
tion of the property for the benefit of the owners of the more valuable 
lots in the same assessment district. Another example may be 
given, illustrating in a différent way the possible inequality and in- 
justice of assessments by the per front foot plan: A street in a 
hilly town is laid along the face of a high hill, midway between the 
base of the hill and its summit. The street might be graded so that 
the lots on both sides would be benefited, but if, in order to make the 
street level throughout its entire length, the city olHcers should dé- 
cide to make a deep eut along the face of the hill, we would bave 
this resuit : The lots on the lower side of the street would be benefited 
by having the street eut down so as to bring them more nearly to 
the grade of the street, whereas the lots on the opposite side of the 
street would be left so high as to be unavailable for use without in- 
curring extraordinary expenses and risks. What is hère supposed is 
similar to the actual condition of some of the graded streets in cities 
of this state, and the lots thus made difficult of approach hâve been 
assessed equally with those on the opposite side of the street, which 
were greatly benefited. The injustice of a scheme of assessment 
which makes the owner of a lot which is made inaccessible by grad- 
ing the street pay for the grading at the same rate as the owner of a 
lot on the opposite side, which is left approximately on grade, is 
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manifest; and an injustice of this nature is not modified in the least 
by a judicial fiât which, notwithstanding the benefit to one and the 
damage to the other, assumes to make the assessment upon both fair 
and in proportion to beneflts, by virtue of its own infallibility. I con- 
sider that each case arising under the laws for assessing abutting 
property to pay for street improvements must dépend upon its par- 
ticular facts. If it appears that an assessment has been levied by 
compétent authority, and that it is fair, and not in excess of the 
beneflts to accrue by reason of the improvements to be paid for, it 
will be sustained by the courts. It is equaUy the duty of the courts 
to restrain the collection of assessments which are shown to be mère 
attempts to take the property of one for the use of others without 
compensation to the owner. For reasons already set forth in this 
opinion, I hold, also, that no détermination of the constitutional ques- 
tion involved in this class of cases, by an administrative board or spé- 
cial tribunal created by the state, can stand as a bar to a suit in a 
national court to test the question whether by means of such détermi- 
nation the state has deprived the complainant of his property with- 
out due process of law. Courts of equity are still "open to afford a 
remedy where there is an attempt, under the guise of légal proceed- 
ings, to deprive a person of his life, liberty. or property without due 

process of law." French v. Paving Co., 21 Sup. Ct. 625, 45 L. Ed. . 

Demurrer overruled. 



WILLIAJVISON et al. v. AMEKIOAN BANK et al. 

(Circuit Court, D. South Carollna. May 23, 1901.) 

National Banks-— Voltjktary Liquidation— Enfokcing Liabilitt of Stock- 

HOLDBKS. 

The only authorized procédure for enforcing the îndividual liability 
of the shareholders of a national bank which has gone into voluntary 
liquidation is by a bill in equity in the nature of a ereditors' bill, 
brought by a créditer "on behalf of himself and of ail other ereditors 
of the association against the shareholders thereof in any court of 
equity for the district in which such association may hâve been located 
or established," as provided by Act June 30, 1876 (19 Stat. 63); the 
purpose of the statute being to create a fund to be applied with and 
in aid of the assets of the bank in ail cases of voluntary, as of in- 
voluntary, liquidation, through a gênerai ereditors' suit in a court of 
equity, havlng power to enforce the liability equally and ratably as 
between the shareholders, and to détermine the extent to which, and 
those for whose beneflt, It shall be enforced. A trustée appointed by 
the shareholders to conduct the business of liquidation has no authority 
to enforce such liability, nor can a suit for that purpose be maintained 
In any district other than that in which the bank is located. 

In Equity. On demurrer to bill. 

M. F. Ansel, for complainants. 

Haynsworth, Parker & Patterson. for défendants. 

BRAWLEY, District Judge. The demurrer rests upon several 
grounds which seem meritorious, but, that which raises the question 
«f jurisdiction being held to be décisive, it alone need be considered. 
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The bill, filed by Williamson, trustée of the National Bank of Ashe- 
ville, N. C, and the Battery Park Bank, against the American Bank 
and W. L. Gassaway, as cashier, allèges, inter alla, that the National 
Bank of Asheville was a body corporate under what is known as the 
"National Banking Act," and, it having become flnancially embar- 
rassed and desiring to discontinue business, its stockholders, at meet- 
ings duly convened, resolved to close up its business and go into 
voluntary liquidation under the proyisions of the statutes of the 
United States in such cases made and provided. AU the property, 
effects, assets, and resources of said bank were assigned to the plain- 
tiff Williamson in trust to secure certain loans to said bank and 
other liabilities, with full power to said trustée to collect ail debts 
and liabilities due to said bank, and to couvert its assets into cash, 
and to pay the same to its creditors. It further alleged that the 
said national bank, when engaged in a gênerai banking business, 
beeame indebted to the Battery Park Baijk, a corporation organized 
under the laws of the state of North Carolina, in the sum of |10,000, 
and that the balance due on said indebtedness was something over 
|6,000; that the National Bank of Asheville was insolvent and un- 
able to pay its debts, and that the creditors were entitled to bave en- 
forced against the shareholders the individual liability provided by 
the statutes of the United States; that the American Bank of Green- 
ville, S. C, was a stockholder in said National Bank of Asheville, 
owning 200 shares, of the par value of 125 each, standing in the name 
of W. L, Gassaway, cashier of said bank; and that said shareholder 
was liable to the creditors of said national bank in the sum of $5,000. 
The prayer of the bill was that the aforesaid shareholder be ordered 
and decreed to pay to the plaintilï the Battery Park Bank the amount 
due to said bank, with interest, and to pay to such other creditors 
as may become parties to the bill such sums as may be found due to 
such creditors, or to pay to said Williamson said amount as trustée 
for such creditors. 

By the original national banking act (section 5151, Eev. St.), it 
is declared that "the shareholders of every national banking associa- 
tion shall be held individually responsible, equally and ratably, and 
not one for another, for ail contracts, debts and engagements of such 
association to the extent of the amount of their stock therein at the 
par value thereof in addition to the amount invested in such shares." 
Section 5220 of the Kevised Statutes provides that "any association 
may go into liquidation and be closed by a vote of its shareholders 
owning two-thirds of its stock." Section 5234, Eev. St., provides that 
the comptroller of the currency, in cases of default therein mentioned, 
may appoint a receiver, who shall take possession of ail the assets 
of the association, collect ail debts, and, if necessary, pay the debts 
of such association and enforce the individual liability of stockhold- 
ers; and in Kennedy v. Gibson, 8 Wall. 499, 19 L. Ed. 476, upon a bill 
ûled by a receiver against the stockholders, it was held that creditors 
must seek their remedy through the comptroller in the mode pre- 
scribed by the statute; that they could not proceed directly in their 
own name against the stockholders or debtors of the bank; that ac- 
tion on the part of the comptroller was indispensable whenever the 
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Personal liability of the stockholder was sougM to be enforced, and 
must pretède the institution of suit by the receiver; and that fact 
must be deflhitely averred in ail such cases. No provision was con- 
tained in thé Original act specifying what course could be taken, in 
case of Toltintary liquidation, to enforce the individual liability of the 
shareholders. This omission was supplied by the act of June 30, 
1876 (19 Stat. 63), the first section of which provides for the appoint- 
ment of a receiver by the comptroller, as provided in section 5234, 
"whenever any national bank shall be dissolved," etc., which receiver 
shall proceed to close up such association and enforce the personal 
liability of the shareholders. . Section 2 provides as f ollows : 

"That wlienever any national banklng association shall hâve gone into 
liquidation under the provisions of section 5220, the individual liability of 
the shareholders provided by section 5151, may be enforced by any creditor 
of such association by bill In equlty In the nature of a creditor' s bill, 
brought by such creditor on behalf of hlmself and of ail other creditors of 
the association against the shareholders thereof, In any court of equity for 
the district In which such association may bave been located or estab- 
lished." 

The act of June 30, 1876, bas been frequently amended in other sec- 
tions, but it does not appear that section 2 has ever been altered or 
amended. The responsibility of shareholders is not an ordinary con- 
tractual liability flowing from the acquisition of the shares, but a lia- 
bility arising by force of the statute. The statute does not make the 
stockholders liable to creditors, but they are liable for contracts, 
debts, and engagements of the bank. Under the original act, it was 
for the comptroller to décide when it was necessary to institute pro- 
ceedings, and whether the whole or a part, and, if only a part, how 
much, should be collected. Those questions were referred to his judg- 
ment and discrétion, and his détermination was conclusive; and, as 
before stated, the suprême court held in Kennedy v. Gibson that ac- 
tion on his part was indispensable. While this liability is not strict- 
ly an asset of the bank, and could not be enforced for its beneflt as a 
corporation, yet the intention of congress, as manifested by the act 
of June 30, 1876, was evidently to treat it as a means of creating a 
fund to be applied with and in aid of the assets of the bank in ail 
cases of voluntary, as of involuntary, liquidation. The only qualifi- 
cation of the liability of the stockholder was that he should be re- 
sponsible equably and ratably. Any proceeding, therefore, to enforce 
this liability by means of a creditors' bill, should be such as would 
enable the court, through the methods and machinery of a court of 
equity, to ascertain for what the shareholders ought to be made 
liable, to whom, and in what proportion, as respects each other; and 
the act of June 30, 1876, which provides the remedy, requires that 
this creditors' bill should be brought "in any court of the United 
States having original jurisdiction in equity for the district in which 
said association may hâve been located or established." The statute 
does not give to the trustée or any other représentative of the stock- 
holders of a national bank in voluntary liquidation any authority to 
enforce this liability. Such trustée is only the agent of the stock- 
holders for the purpose of liquidating the afEairs of the bank. The 
right of the creditors to enforce this liability in proceedings inde- 
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pendent of the comptroller being conferred by statute, ît can only 
be exercised in conformity with its provisions; and, as the law re- 
quires such creditors' bill to be brought in the district where the bank 
was located, it follows that the court in this district is without jurîs- 
diction to entertain it. The demurrer is sustained, and the bill dis- 
missed. 



YELLOW POPLAE LUMBEE CO. v. DANIEL. 

(Circuit Court of Appeals, Sixth Circuit. May 7, 1901.) 

No. 906. 

1. Corporations— CoNTKACTs—AvoiDANCB for Fraud of Agent. 

A contract for tlie sale of legs to a lumber eompany Is not rendered 
void for fraud, or voidable at the Instance of the Company, after It has 
been fuUy performed by the seller, so as to preclude him from malntaln- 
Ing a suit in equity to enforce a lien given thereby, by the fact that, after 
the contract was made, an agreement was made between the seller and 
the manager of the eompany, who acted in its behalf in making the 
purchase, for a division of the profits of the sale, where it appears that 
such agreement was not contemplated at the time of the sale, but was 
subsequently exacted by the manager, and acceded to by the seller, un- 
der threat of a répudiation of the contract by the eompany, and no 
damage is shown to hâve resulted to the eompany from the subséquent 
agreement between the vendor and the agent 

2. Intbrest— Kbntucky Statute. 

Under Carroll's Ky. St. c. 72, interest is recoverable on the price of 
property sold and delivered from the time such delivery is made and the 
priée is payable. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

John F. Hager and John N. Baldwin, for appellant. 
Thomas N. Ross and Thomas R. Brown, for appellee. 

Before LIJRTON, DAY, and SEVERENS, Circuit Judges. 

SEVEKENS, Circuit Judge. This suit was commenced by a péti- 
tion filed in the circuit court for Boyd county, Ky., by Daniel, a 
citizen of Kentucky, against the Yellow Poplar Lumber Company, 
an Illinois corporation, for the purpose of enforcing a contract lien 
upon certain lumber manufactured by the défendant from logs 
sold by Daniel to the Chicago Lumber Company, and to the défend- 
ant under contracts which gave to the seller a lien upon the logs 
and lumber for the purchase price. The lumber was seized under 
process from that court, and afterwards released upon a bond be- 
ing given by the défendant, under the provisions of a statute of 
the state. The case was removed, upon the pétition of the défend- 
ant, into the circuit court of the United States for the district of 
Kentucky. After the cause was removed, the défendant filed a 
demurrer and a plea to the pétition, which were overi'uled. Pur- 
suant to an order granting leave, the pétition was converted into 
a bill, so as to conform to the rules of pleading of the courts of 
the United States in equity causes. In substance, it was alleged in 
the bill that the défendant had become the successor of the Chicago 
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Lumber Company, In respect to the rigMs and obligations of a 
cèirtaln contract between Daniel and the last-named company for 
the sale by Daniel, and the purchase by that company, of a quan- 
tity of logs to be delivered at geveral specifled places on Rock Cas- 
tle creek, a tributary of the Big Sandy river, which enapties into 
the Ohio near Catlettsburg, Ky. This contract, as it is subsequently 
shown by the answer and proofs, was — 

"For the sale and dellvery to its predecessor by the plalntlff of certain tim- 
ber In the main f ork of Roclc Castle creeli, at the mouth of Lynn Bark Fork 
as one point, and Laurel Fork as another point, and the Rock House Fork, 
below Hamllton's dam, as a third point, of ail the poplar tlmber bought by 
plalntifC, standing and to be eut for him, which by said contract was to be 
hauled and delivered by and for the plalntlff within the sald tributaries 
of Rock Castle creek. AU logs elghteen (18) and nineteen (19) inches In di- 
ameter to be eleven (11) cents per cublc foot. Ail logs twenty (20) inches 
and above at thlrteen (13) cents per cublc foot. gald logs to be measured 
when In the creek, and In lengths twelve (12), fourteen (14), and sixteen (16) 
feet, or thelr multiples, as near as practicable so to do. AU logs to be clear- 
butted. No. 1, merchantable tlmber. Wlnd-shakes and ail visible defects to 
be made good. And to be eut so as to permit four (4) inches on logs ten 
(10), twelve (12), fourteen (14), and sixteen (16) feet long, and eight (8) inches 
on ail the multiples thereof, In order to permit squaring and equalizing." 

The bill then goes on to allège that after the making of the con- 
tract just referred to, and on the 28th of July, 1890, Daniel en- 
tered into a contract with one O'Connell, the vice président and 
gênerai manager of the Chicago Lumber Company, whereby it was 
agreed that the profits which might accrue to Daniel from the for- 
mer contract should be divided between Daniel and O'Connell, and 
that the latter acted for and in behalf of his company in making 
this contract; that on the 4th of December, 1891, the Yellow Pop- 
iar Lumber Company, having, in the meantime, succeeded to the 
rights of the Chicago Lumber Company, Daniel and the new com- 
pany entered into this further contract: 

"This agreement by and between the Yellow Poplar Lumber Company, 
tlolng business at Coal Grove, Lawrence county, Ohio, party of the flrst part, 
and John F. Daniel, of Catlettsburg, Ky., party of the second part, wit- 
nesseth: That the party of the second part. In considération of the priées 
hereinafter named, has, by contract of sale and delivery heretofore made 
by the parties hereunto, bargained and sold to the parties of the flrst part, 
and agreed to deliver same in main fork of Rock Castle creek, at the mouth 
of the Lynn Bark Fork as one point, Laurel Fork as another point, and the 
Bock House Fork, below HamUton's dam, as the thlrd point, aU the poplar 
tlmber that said Daniel has bought, standing, or contracted to be eut, 
hauled, and delivered In hIs name, wlthin thèse tributaries of Rock Castle 
creek (to be branded wlth the word 'John' wlth a branding hammer, for 
Identification at or before delivery thereof to the party of the flrst part here- 
In). AU logs 18 Inches and 19 Inches in diameter at 11 cents per cublc foot. 
AU logs twenty (20) Inches and up at thlrteen (13) cents per cublc foot. 
Logs to be measured when In the creek. AU logs to measure twelve (12), 
fourteen (14), and sixteen (16) feet In length, or thelr multiples, as near a» 
It Is practicable to do so. Logs to be clear-butted, and to be good, No. 1, 
merchantable tlmber. Wind-shakes and ail visible defects to be made good. 
Logs are to be eut so as to permit four (4) inches in logs ten feet long, and 
twelve (12), fourteen (14), and sixteen (16) feet long, and elght (8) inches, or 
ail multiples thereof; this to permit squaring and equalizing same. It la 
also understood and distlnctly made a part of the agreement that ail logs 
measured by party of the flrst part from sald Daniel shall be branded wlth 
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the Word 'John,' and that Ibe party of the second part transfers to party of 
the flrst part the légal rlght of the brand 'John' on ail poplar logs. The 
terms for above purchase are based on a cash transaction, and, whenever 
the party of the first part exécutes Its note for accotints due on any measure- 
ment of sald timber, then the party of the flrst part agrées that it will pay 
to the sald Daniel the discount he is compelled to stand on cashing same. 
It is also agreed and understood between the parties hereto that the title 
to ail the timber above mentioned and ref erred to shall remain in said Daniel 
antil dellvered and measured by party of the flrst part at points of delivery 
above designated. And it is further agreed that the said Daniel hath a lien 
for security of payment of ail amounts owing him for same, and for pay- 
ment of ail notes given him by party of the first part as advancement of 
past-due payments on said timber, until said amount and notes are paid by 
said Company. This agreement in nowise to afCect performance of terms 
of contract of sale of said timber previously made by the parties herein. 
"Witness our hands this 4th day of December, A. D. 1891. 

"Yellow Poplar Lumber Company, 
"F. J. O'Connell, V. P. & G. M. 

"F. J. Daniel." 

This contract was acknowledged, and on the 7th of the same 
month recorded in the office of the clerk of the county court; and 
under this contract Daniel delivered to the défendant company logs 
which, at the price stipulated, were of the value of $89,810.30; and 
that the défendant had sawed the logs into lumber. The bill fur- 
ther alleged that, besides thèse transactions, the plaintiff had per- 
formed services and paid out money to and for the défendant of 
the value and amount of $24,662.92; that he had sold to the de- 
fendant another lot of logs, on Johns creek, for the sum of $5,076; 
that by reason of the wrongful refusai to take certain other logs 
he had been damaged in the sum of $281.25; that in respect of ail 
thèse other matters the défendant was indebted to him in the sum 
of $31,461.31; that the défendant had paid him, from time to time, in 
ail, $94,629.82; that the plaintiff had applied sufficient of this last- 
named sum in payment of the $31,461.31, due on other than the main 
transaction, leaving a balance unpaid on the latter of $26,631.79^, for 
which he claimed a lien. The prayer was for a judgment for that 
sum, and that the lien be enf orced for its payment. The défendant flled 
a demurrer to the bill — ^First, for want of equity; second, for multi- 
f ariousness ; third, that as to ail the matters extraneous to the lien 
contract, the plaintiff had a remedy at law ; fourth, that it appeared 
from the bill that plaintiff had been paid for ail logs for which there 
was a lien. The demurrer Avas overruled by the court, and rightly; 
for the allégations of the bill made out a prima facie case for relief, 
and were not open to the objections specified in the demurrer, or 
any of them. The défendant then flled an answer. The answer set 
out the contract of July 14, 1890, between the plaintiff and the Chica- 
go Lumber Company, and admitted that there had been delivered 
under it logs which, at the contract price, were of the value of 
$94,480.07 ; that the plaintiff had been paid thereon, between Janu- 
ary 29, 1890, and May 7, 1892, $83,508.29. The answer admitted the 
receipt of the Johns creek logs at $5,076, which, as we understand, 
is reckoned by the défendant in the $94,480.07, above mentioned as 
the contract price of ail the logs; dénies ail liability for the $281.25 
as damages for non-acceptance of logs; dénies that the plaintiff had 
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any rigbt to apply any part of the payments made to him upon other 
transactions than that for which the lien was claimed and avers: 

f "That during the whble time of the business transactions between com- 
plainant and défendant and its predecesaor, as set out In complainant's bill 
of complaint, thls défendant and Its predecessor kept, and caused to be kept, 
a full and complète set of books, showlng the entries of both débit and 
crédit of ail Items between complalnant and défendant; that complainant 
kept no accoimt whatever thereof, and, as défendant ayers, complalnant, 
at stated intervais during said time, examlned said books and sald account 
between complalnant and défendant, full and free access to whlch was 
givèn him by défendant and its predecessor, and ail the matters of account 
between complainant and défendant were gone over and checked ofC by 
complalnant and thls défendant and its predecessor, and the correctness 
thereof, as shown on said books, admitted by défendant and its predecessor, 
and ail said matters were thus reduced to an account stated as between 
complainant and défendant; that complalnant, in order to avoid the neces- 
sity of keeping said books of account himself, paid the regular bookkeeper 
of this défendant and its predecessor a regular monthly stlpend to keep, as 
complainant's employé, said account as between complainant and thls de- 
fendant and its predecessor, which account was kept by him, and the com- 
plainant had knowledge of the contents of sald account. And défendant 
therefore avers that complalnant is estopped to deny the correctness of said 
account, as hereinbefore set oùt, and is concluded thereby, and said matters 
are pleaded as a bar to any right of recovery by the complainant upon any 
matters set out in this bill of complaint, or any relief in respect thereto." 

The answer then sets out the before-mentioned agreement for the 
division of profits on the principal contract, as follows : 

"Oatlettsburg, Ky., July 28, 1890. 

"J. F. Daniels, the party of the flrst part, hereby enters iuto a contract 
with the party of the second part, and takes the party of the second part 
as a partner in timber deal in Rock Castle creek, Martin county, Ky., whlch 
the party of the second part agrées and binds himself to furnish ail the 
money and pay for ail the trees or logs that hâve been bought or that may 
be bought by the party of the first part. Also agrées to pay for ail the logs 
or trees at the place the party of the flrst part contracts to pay parties, 
wherever he has and may contract with, and the time and the place that the 
party of the first part agrées to pay the parties where he has bought or may 
buy of, and the party of the first part has got the buying and selling of con- 
tracted timber in Rock Oastle creek and its tributarles in Martin county, 
Kentucky. And if the party of the second part wishes to turn thls timber 
Into cash at the foUowing priées: 15c., 18" to 23", Inclusive, per cube; 24" 
and up, 17c. per cube, — which he wlU pay for when delivered and measured. 
This timber is not to be sold only by J. F. Daniel's consent, and Daniel has 
agreed to turn in ail the contracts he has in said creek, except what he has 
sold to the Chicago Lumber Company. And, when timber is out and sold, 
profits and losses are to be deducted equally between parties of the first and 
second parts. Timber to be measured to the satisfaction of ail parties. 

"[Slgned] F. J. O'Connell. 

"' "Witness: Lucy M. Moxley." 

Thereupon the ansvper sets np what turns out to be the main 
ground of défense, which is, in substance, that O'Connell, the vice 
président and manager of the Chicago Lumber Company, as well as 
of the défendant company, had charge of their business in buying 
logs in that locality; that the contracts of July 14 and July 28, 1890, 
and of December 4, 1891, were made collusively and fraudulently 
between the plaintiff and O'Connell, for the purpose of selling the 
logs by the plaintiff for more than their value, so as to give a large 
profit, one-half of which was to go to O'Connell; that this scheme 
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was carried out in the exécution of the contracts; tÏÏat ît waa un- 
known to the défendant or its predecessor company, and could not 
by reasonable diligence liave been discovered; and that *'upon dis- 
covering the facts herein pleaded this défendant repudiated the said 
contracts and agreements, and refused then and yet refuses to be 
bound by the terms and conditions thereof , and so notifled the plain- 
tifE." The answer further states that the défendant does not know 
what was the sum of the profits realized from the transaction, but 
that "it is advised, and therefore avers to be true, that for the said 
sum of profits, or any profits in excess of said sum, appearing upon 
final hearing as having been made or accruing under or resulting 
from the said contracts and acts and things done under them, the 
plaintiff should account for and pay to défendant, and the défendant 
prays that it be so decreed." 

A replication having been filed, the parties took proofs, and the 
case was brought on for hearing. The court deeming it expédient 
that a référence should be had for the aid of the court, referred the 
case to a spécial master, with directions that from the pieadings, 
exhibits, and évidence on file in the case he should report: 

"First. To State the amount and kind of timber the plaintiff delivered to 
the défendant and its predecessor, Chicago Lumber Company, under the con- 
tracts for sale of timber from Rock Castle creek, flled in évidence, bearing 
date July 14, 1890, and December 4, 1881. Second. To state the amount and 
value under the contract coverlng sale and delivery of same to défendant, 
of timber from Johns creek, that the plaintiff, John F. Daniel, af ter Novem- 
ber, 23, 1893, delivered or oftered to deliver to the défendant, or that défend- 
ant refused to receive at place of delivery, and for which the défendant bas 
not paid the plaintifC, and, in the event the défendant refused to so receive 
any of same, tlie damage, if any, the plaintiff sustained by reason thereof. 
Third. To find the amount. If anything, the défendant was indebted to the 
plaintiff for services reudered and labor performed and money pald out to 
or for the défendant, or for items charged to défendant in the accounts set 
up by plaintiff in his bill and amended bill. Fourth. To state what amounts 
the défendant paid the plaintiff on account of either or any of the items 
above mentloned, and what application, if any, was made of any of such 
payments on either of said accounts, and, if not made by the parties, what 
application thereof should be made. The commissioner will also state how 
and when the said payments were made, and whether by note or bill, check, 
cash, or otherwise, and state the whole amount in issue between the parties, 
and find the balance thereof, in whose favor it may be, and what date, and 
what interest, if any, should be allowed therewith. Fifth. To state whether 
or not there was any contract made by plaintiff for the division of the profits 
arising out of hls sale of timber sued for, and, if any, what, when, and 
with whom and for what benefit made, and whether or not said agreement 
was colluslve, and, if so, to what extent, if at ail, the same affects the rlghts 
of complainant to maintain this action. He will specially find and report 
whether there was fraud or fraudulent collusion between the complainant 
and F. J. O'Connell in the exécution of contracts of July 14 and 28, 1890, or 
în opérations conducted thereunder, and the amount of profits upon said 
contracts, and upon contracts known as the 'Shelby,' and the J. F. Daniel & 
Co. or Johns creek contracts; how, when, and to whom paid; and to what 
extent, if at ail, such affects the rights of the complainant to maintain this 
action." 

The report of the spécial master states that on the hearing before 
him it was admitted by defendant's counsel that the "Rock Castle" 
logs delivered under the contract of July 14, 1890, at the priées there- 
in specified, amounted in value to the sum of $89,789.30, and this was 
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agreed to by counsel for the pjaintiff. The spécial master aJso 
states that it was agreed before him on the hearing that sufflcient 
of the whole amount paid by the défendant to the plaintiff to cover 
the amount due to the plaintiiï on account of other transactions than. 
those for which the lien was given should be applied in satisfaction 
thereof. Practically, thèse concessions left for détermination the 
ascertainment of the sum due on account of the other transactions, 
and the question in regard to the collusion and fraud on the part of 
the plaintiiï and O'Connell, set up in the answer, and the consé- 
quences thereof, as afEecting the rights of the parties, if it should be 
found that such fraud and collusion existed. The claims arising 
upon the subséquent transactions, called in the record and briefs 
the "Johns Creek Deal," were, during the hearing, withdrawn from 
the controversy, and need not be further noticed. The spécial 
master found that the total indebtedness of the défendant to the 
plaintiff, excluding the Johns creek transaction, was the sum of 
193,441.81, and that it was entitled to be credited (excluding the 
Johns creek transaction) |85,012.64, showing a balance of $8,429.17; 
and the master expressed his view that this sum should bear interest 
from June 1, 1892. This balance includes a sum of |3,116.06, made 
up of "rebates," so-called, charged up against the plaintiff on the 
books of the défendant by direction of O'Connell, a matter which will 
be presently referred to. 

So far we hâve the conclusions of the master. But with respect 
to the important question whether there was a fraudulent and col- 
lusive agreement between the plaintiff and O'Connell, which should 
affect the conclusions reached upon the accounting, he reported "pro 
forma" in favor of the plaintiff, excusing himself from his duty in 
that regard by stating his expectation that, whichever way he should 
find, that question would corne before the court for détermination 
upon exception by one or the other of the parties. Both parties âled 
numerous exceptions to the report. The case coming on for final 
hearing, the court directed the following decree: 

"This cause, having come on to be heard on the 7th day of July, 1900, upon 
the exceptions of complainant and défendant to the report of L. N. Dembitz, 
spécial commissioner, flled herein on the 24tli day of October, 1899, and upon 
pleadlngs and proof upon the whole case, and upon argument by counsel, 
and thereupon, upon considération thereof, it is ordered, adjudged, and de- 
creed by the court that the plaintiff, John F. Daniel, reeover of the défend- 
ant, the Yellow Poplar Lumber Company, the sum of fllty-three hundreâ 
and thirteen dollars and eleven cents ($5,318.11), with interest from this date 
until paid at the rate of 6 per centum per annum; and it is also adjudged 
that the plaintiff reeover of the défendant his costs herein Incurred by him. 
The exceptions of both parties to the reports of the spécial commissioner are 
overruled, where inconsistent herewlth." 

It appears from this decree that the court conflrmed the master's 
conclusions upon the matters of the accounting, except in respect of 
the "rebates," and disallowed interest, and further found, as is to be 
inferred from the decree, that the plaintiff was not guilty of the 
fraud of bribing O'Connell, as charged. How the exceptions of the 
parties were disposed of also appears only by inference from the de- 
cree. Both parties hâve appealed. The brief of counsel for the de- 
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fendant — now termed the "appellant" — deals solely with the principal 
défense, namely, that the plaintifE is barred from ail relief upon the 
ground of his alleged fraudulent collusion with O'Connell in agreeing 
to share the profits of the sale and purchase of the logs. Counsel 
for the plaintifE — now cross-appellant — urge many errors in the 
master's accounting, and claim that the plaintiff was entitled to 
interest on the balance due him from June 1, 1892, — the date when, 
according to the contract, the balance should hâve been paid. With 
respect to the several exceptions to the accounting by the master, 
we hâve devoted much time and severely taxed our patience in the 
examination of the record, and while we should, perhaps, hâve 
reached différent conclusions regarding some of the matters involved, 
yet, in view of the confused condition of the testimony, and the difQ- 
culty of reaching exact résulta, we do not thinli there is sufacient rea- 
son for disturbing his rulings in respect to any substantial facts. 
Those rulings are presumptively correct, and we are not convinced of 
error in any of them. We are satisfled that his balance is not far out 
of the way. 

We will therefore attend to the main controversy presented by the 
défense. Neither the master nor the judge of the circuit court appear 
to hâve been convinced that there was a sufiicient foundatiou in the 
facts for applying the undisputed rule in regard to the duty of an 
agent to his principal, and the obligation of a third person dealing 
with the agent to respect the rights of the principal, in such manner 
and to such extent as to bar the plaintiff of a remedy. We hâve ex- 
amined the whole record with much care upon this subject, and hâve 
reached the foUowing conclusions: We think that when the con- 
tract of July 14, 1890, was made, it was not contemplated by the 
plaintiff that there was to be any sharing of profits accruing thereon 
with O'Connell, and we are inclined to think that at that time 
O'Connell himself had not conceived the purpose of making such a 
stipulation. It would follow from this that the contract then made 
was valid. Within a short time, — a f ew days thereafter,— O'Connell, 
meeting other parties who were selling logs in the same locality, 
found that he could make a more favorable bargain with them, and 
it then occurred to him to force the plaintiff into an arrangement for 
dividing the profits of the contract with him, and to this end he told 
the plaintiff of the offers which had been made to him, and threat- 
ened to make new contracts with the other parties who were operat- 
ing in the same locality with the plaintiff. The plaintiff, in order to 
save himself from the embarrassments of such compétition, made the 
contract of July 28, 1890. The plaintiff claims and testifles that he 
supposed that O'Connell was making this last agreement in the inter- 
est of the company. There are some circumstances which favor his 
contention, but we think that at least he ought to hâve known that 
O'Connell was seeking to obtain this share of the profits for himself. 
The fact that such an arrangement had been made was known to 
many of the employés in the gênerai office of the company at the 
place on the Ohio river to which the logs were driven, and it seems 
to hâve been a secret not much concealed. As early as November of 
the same year it was known to Isaacsen, a trusted agent of the com- 
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pany, whose integrity is attested by both the parties to the snît. 
O'Connell was one of the three stoekholders in the company. The 
président, Green, and Mr. Frazier, the other stockholder, visited the 
office from the Chicago office during the exécution of the contract, 
but were not there a great length of time. It seems as though ordi- 
nary attention to the affairs of the company on their part should 
hâve led to a knowledge of the contracta on which this large quan- 
tity of lumber was being delivered during a period of two years; and 
the fact that neither of them testifies to their want of knowledge is 
very signiflcant. The answer for the défendant is not veriûed by 
them, but by Isaacsen, as "chief offlcer," who knew ail about the 
facts very soon after the arrangement was made. There is évidence 
in the record which tends very strongly to prove that, after thèse 
transactions were ended, the défendant demanded and received from 
O'Connell bis part of the profits on the contracts under which Daniel 
delivered the logs in question. 

The contention of the défendant, the Yellow Poplar Lumber Com- 
pany, is that O'Connell and Daniel were, when the contract of July 
14, 1890, was made, acting with a mutual understanding that O'Con- 
nell should share the profits, and the assumption of the truth of this 
charge is necessary to support the Une of défense adopted; for, if 
that contract was made without the fraudaient purpose chargea, it 
was valid, and the later stipulation of July 28th was collatéral to it. 
If Daniel had a contract which would yield him profits, he might do 
what he would with them, except that he could not lawfuUy use them 
to bribe the defendant's agent to do any act prejudicial to the de- 
fendant, or to omit to do what his duty to bis principal required. If 
any injurions conséquences resuit to the principal from such unlaw- 
ful collusion with the agent, the other party should be required to 
atone for the wrong by making good the injury done. But the proof 
in this case fails to show that any injury resulted to the company 
from the subséquent agreement. In fact, no attempt seems to hâve 
been made to establish any such ground of défense, and no data for 
reckoning damage» thereon are presented. In the answer the 
only injury of which the défendant complains as the resuit of the 
sharing of profits with O'Connell is that the company was made to 
pay an excessive price for the logs; but, as we find that the stipula- 
tion for sharing profits was not made until after the contract of sale, 
it could not hâve induced the latter. Moreover, we are by no means 
satisfled that the purchase price, having regard to the time the con- 
tract had to run, and the risk of a probable rise in value, was ex- 
cessive, when compared with current market priées. There is some 
discrepancy in the testimony, but several witnesses, apparently crédi- 
ble, put the value at about the priées stipulated for in the contract. 

The argument of the leamed counsel for défendant is founded upon 
the assumption that, by reason of the illegality in the alleged fraud- 
nient collusion between the plaintifP and O'Connell, the contract was 
or became void, and, further, that the plaintiflf would be precluded in 
a court of equity from any relief; but, upon the facts assumed by the 
défendant, the contract was not void, but voidable only at the élec- 
tion of the défendant, seasonably exercised. In transactions be- 
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tween private parties a contract affected by fraud of this kind stands 
upon the saine ground as one brougkt about by any other species «f 
fraudulent practice; that is, the principal may conârm it, and bis 
ratification relates back to the making of the contract, and the fraud 
is condoned. Or he may repudiate it, if he does so promptly npon 
discovery of the fraud. If he partakes knowingly of the benefit of 
the fraudulent stipulation, that is a ratification of it. 

There are many convincing reasons for thinking that the stipula- 
tion for division of profits between Daniel and O'Connell was known 
to the Company, and that it was content to seize the part of the 
profits assigned to O'Connell. If the case turned upon this point, 
we should be prepared to hold that the conduct of the company had 
precluded it f rom now taking the position that the contract was void 
by reason of fraudulent collusion in the contract of July 14, 1890 ; but, 
as we hâve already said, we do not believe that any fraudulent pur- 
pose existed at that time. We hâve no disposition to belittle the 
wholesome principles by which the duties of an agent and third 
parties dealing with him are regulated. At the same time, it is the 
duty of the court to see that, in applying them, they are not carried 
to the extent of working positive injustice, and defeating the pur- 
poses for which they exist. There are many features of this case 
which convince us that the plaintiff did not stand on an equal foot- 
ing with the other party, but that, on the other, he was oppressed 
and coerced by O'Connell, and that the plaintiff did not agrée to 
share the profits with O'Connell with the intention of inducing him 
to départ from his duty to tlie company, but submitted to it as an 
exaction. 

The disposition of the question relating to the rebates, amounting 
to $3,116.06, made by O'Connell, remains. There seems to hâve been 
no reason for this. They were arbitrarily made by O'Connell's direc- 
tion in the accounts of the company for purposes of his own, and not 
on account of any shortage or defects in the logs, and we are not 
satisfied that the plaintiff ever consented thereto. It does not seem 
just that the plaintiff should sufler this loss, and the company take 
the gain from the wrongful act of its agent. We think this sum 
should not hâve been deducted from the price of the logs. 

We see no reason for the déniai of interest from the time when the 
logs were delivered and the price should hâve been paid, which ap- 
pears to hâve been about June 1, 1892. The Kentucky statute in 
référence to interest (Carroll's Ky. St. c. 72), would seem to require 
that interest should hâve been allowed from that date. 

The decree must be modifled by adding the sum deducted for re- 
bates, $3,116.06, and awarding interest upon the principal sum thus 
found due from June 1, 1892. 
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KBMP et al. v. NATIONAL BANK OF THE BBPTJBLIO OF NEW YORK. 

(Circuit Court of Appeals, Fourth Circuit. May 7, 1901.) 

No. 324. 

1, APPBAL— APPEALABLB DbCREB — FlNALITT AS TO CERTAIN ISSUES. 

A decree whlch détermines the invalidity of a trust deed is final and 
appealatile as to the trustée and beneficiary in such deed, although it is 
Interlocutory only as to other matters involved in tbe suit, In which sucli 
parties hâve no interest. 

2. Insoltenct— Validity op Préférences. 

Under the laws of Virginia, as they existed In 1896, a debtor, although 

Insolvent, had the right to prefer certain creditors. If done In good faith 

and for a valid considération, and such préférences are not invalid be- 

cause they operate to hinder and delay other creditors. 

8. Banks— LiABiLiTY of Officeb for False Statements— Statute op Fbauds. 

An officer of a banlî cannot avail himself of the statute of frauds, re- 
quiring a promise to answer for the debt of another to be In writing to 
sustain an action thereon, to protect hlm from liability arlsing from a 
false and fraudulent statement made by hlm to a depositor in regard to 
the condition of the bank, by reason of which the depositor sufCered loss. 
4. Statute op Frauds — Waivbr— Right op Creditors to Intoke. 

Creditors cannot Invoke the statute of frauds to defeat a liability of 
thelr debtor, which he bas himself recognlzed by givlng his notes and 
security therefor. 
6. Mortgagbs — Validity— Considération. 

A county treasurer, who was a large depositor of public money In a 
national bank, applied to the président for information as to the banli's 
condition, and was by hlm assured that the bank was solvent and able to 
pay ail its indebtedness. It was In fact Insolvent, as the président knew, 
and subsequently falled, and the depositor was obligea to indlvidually 
make good to the county the amount lost through his deposlt. There- 
after the président, who was also insolvent, without the knowledge of 
the depositor, executed to hlm his Indlvidual notes, secured by a trust 
deed for the amount so lost. Held, that such notes and deed were sup- 
ported by a légal considération, which was the liability of the maker 
for the loss sustained by reason of his false and fraudulent statement, 
and were valid as against his other creditors. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Virginia. 

This is an appeal from a decree of the circuit court of the United States 
for the Western district of "Virginia, rendered on the 21st day of December, 
1898, annulling and setting aside a deed of trust from T. D. Berry and wife 
to C. A. Board, trustée, dated April 22, 1898, to secure two negotiable notes, 
of $2,500 each, held by the appellànt Prlce. The appellee filed its bill in 
equlty in the lower court, setting forth that it was a créditer for a large 
amount of Thomas D. and W. W. Berry, Jr., indlvidually, and of the firm 
composed of said parties, trading as Berry Bros., and of the First Kational 
Bank of Bedford City, and sought to hâve set aside as fraudulent and void 
nlne certain deeds Of trust executed by said T. D. Berry, and admitted to 
record on the 14th and 19th days of May, 1896. Said complainant alleged 
that the said Berry and his said firm were hopelessly insolvent at the time 
of the making of isaid seveial deeds, and that the deeds were made In an- 
ticipation of said Berry's creditors, and particularly complainant, procuring 
judgments at the term of the circuit court of Bedford county theu about to 
commence; his purpose being to place his assets, individual and social, be- 
yond the reach of his creditors. Complainant further alleged that the said 
T. D. Berry was président of the First National Bank of Bedford City, and a 
director of the Liberty Savings Bank; that with the business of said institu- 
tions he was thorougbly conversant, and over their afCairs and offlcers he 
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exereised almost. If not qulte, unllmited contre!, sald offleers yielding Im- 
plicltly to hls management; that said banks suspended on the 16th day of 
April, 1896, in a hopelessly insolvent condition, and would not pay 25 cents 
on the dollar of thelr indebtedness, the sald First National Bank being placed 
in the bands of a receiver, and the Liberty Savings Bank making a deed of 
assignment for the beneflt of its creditors; that the sald T. D. Berry and 
his firm, prlncipally, if not whoUy, by hls instrumentallty, had obtained from 
each of the institutions twice as much as their capital stock, and that the 
said T. D. Berry knew, at least a month or two before the failure of thèse 
banks, that they were merely struggling for existence, and must inevitably 
come to naught; that with the deliberate Intent to hinder, delay, and defraud 
his creditors, and particularly complainant, the nine several deeds of trust 
were executed, ail made after the failure of said banks, when said Berry 
knew that he and his firm were hopelessly Insolvent; that ail parties Inter- 
ested in sald dèeds, Including the trustées therein, had notice of the intent 
■with which they were made, and that the negotiable notes attempted to be 
secured were given wlthout considération, and were not in the hands of bona 
flde holders, — said notes being intended for use, if at ail, to place money in 
the hands of the grantor so as to defeat the elalms of existing creditors. 
The défendant T. D. Berry flled his answer, denying fraud of ail sorts in con- 
nection with the making of the several deeds mentioned, and any piurpose to 
hinder, delay, and defraud hls creditors in the exécution of the same, or, In- 
deed, to do anythlng fraudulent in connection with the making of said deeds 
and the securing of the debts severally, ail of which he insisted were bona 
flde, and that the object and purpose of said several deeds were to prefer 
the creditors named in them, respectlvely, as he Insisted he had a right to 
do, and he gave a detailed statement in his answer of his several debts thus 
secured and hls transactions in référence to the same; that, as to the par- 
ticular deed which Is the subjeet of this appeal, the notes were made at the 
time of the exécution of the deed, and given to the receiver of the First 
National Bank of Bedford City, to be delivered by him to Dr. S. H. Price. 
treasurer of Bedford county, for whose beneflt they were drawn, the said 
Price to exécute a paper, showing the facts in relation thereto; that said 
notes are still held by said Price; that said Priée, as treasurer, had considér- 
able money on deposit in said bank when it closed Its doors, and that he 
(said T. D. Berry) felt under a moral obligation to protect said treasurer 
from loss by reason of said deposit as far as he could, and that said trust 
deed and notes were given for that purpose. Price filed his answer, averring 
that some time previous to the Ist day of April, 1896, rumors having been 
circulated as to the solvency of the said bank, he applied to Thomas D. 
Berry, its président, for Information as to its flnancial condition, and was 
Informed that the bank was sol vent, and able to pay ail its indebtedness; 
that, on account of such assurances on the part of sald Berry, he continued 
to keep an account with said bank, and that on the 16th of April the bank 
was indebted to him in the sum of $5,551; that since the failure of the bank 
respondent bas assumed and paid to the said county the full sum which he, 
as treasurer, had deposited in said bank, and that said debt was his indi- 
vidual property; that the said Berry executed and delivered the two notes 
aforesaid for the debt mentioned, as respondent had allowed his money to 
remain in the bank upon his (said T. D. Berry's) représentations, and as there 
was a high moral obhgation resting upon said T. D. Berry to secure respond- 
ent. Respondent denied ail fraud in connection with the matter, and, on the 
eontrary, averred that he knew nothing of the intention of said Berry to 
exécute the notes and deed of trust until the same were actually executed 
and delivered; that they were made and delivered in good faith, for the 
debt aforesaid; and that the seeurity furnished by said notes and deed of 
trust was whoUy inadéquate to pay the amount due, as the land conveyed 
would not sell for enough to pay the debt secured. In the lower court, 
so far as the subjeet of this appeal is concemed, the case was heard upon the 
bill, answer, and stipulation, admittlng the truth of the statements coutained 
in the answer of Price. The court sustained the several deeds mentioned, 
with the exception of the one for the beneflt of the appellant Price, holding 
said deed to hâve been executed wlthout valid considération so far as the 
109 F.— 4 
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grantor, .% O. Berry, was coçcef ned, for the reason that the debt secured was 
one dne By the bank, 'and nbt by the grantor, and -was therefore Told as to 
plaintîff's debt. The sald decree further dlrected how the recelrer thereto- 
forèappolntèd should deal wlth the propertles, and appointed a spécial maa- 
ter to ascertain and report the clalms of the credltors, and thelr respèctlv» 
liens, and to take any other pertinent accounts. 

M. P. Bnrka (Burks & Kemp, on the briefs), for appellants. 
J. Singleton Diggs and W. B. Perkins, for appellee. 

Before GOFF, Circuit Judge, and MORRIS and WADDILL, Dis- 
trict Judges. 

WADDILL, District Judge, after Btating the case as above, de- 
livered the opinion of the court. 

The assignment of error présents for considération a single ques- 
tion, namely, the correctness of the décision of the lower court in 
adjudging tlie deed in question to be invalid for lack of considéra- 
tion. The appellee has raised a preliminary question, however, 
which Tvill flrst be disposed of, namely, whether the said decree is 
a final one, and from which an appeal will lie. It is eamestly con- 
tended that no appeal lies, as the decree was merely interlocutory, 
and wonld not be final until the exécution of the order of référ- 
ence nïentioned in the decree. This position may be conceded, so 
far as persons interested in the particular référence are concemed, 
but it cannot be seriously claimed that the appellants hâve any in- 
terest therein as the decree stands. So far as they are concerned, 
the purpose of the suit was to détermine the validity of the deed 
in question, The court having declared it invalid, and entered a 
decree annuUing the same, that decree as to them was a finality. 
It extinguished every interest they had in the subject-matter of the 
conveyance, and from it, and no subséquent decree, directing how 
the property should be disposed of between other persons, or the 
taking of accounts in référence to the property between them, should 
they appeal. In re Farmers' Loan & Trust Co., 129 U. S. 206, 213, 
9 Sup. et. 265, 32 L. Ed. 656; Central Trust Co. v. Grant Locomo- 
tive Works, 135 U. S. 207, 225, 10 Sup. Ct. 736, 34 L. Ed. 97; Mo- 
Gourkey v. Railroad Co., 146 U. S. 536, 13 Sup. Ot. 170, 36 L. Ed. 
1079; Sanders v. Improvement Co. (C. C. A.) 106 Fed. 587. 

The right of the défendant T. D. Berry, under the law of Vir- 
ginia as it existed at the time of this transaction, to prefer his cred- 
ltors one over another, if such préférences were made in good faith 
and for a valid considération, is no longer an open question, under 
the décisions, state and fédéral. Peters v. Bain, 133 U. S. 670, 686, 10 
Sup. Ot. 354, 33 L. Ed. 696; Dance v. Seaman, 11 Grat. 778; Brock- 
enbrough v. Brockenbrough, 31 Grat. 580; Young v. Willis, 82 Va. 
291, 293. And in a case like the one in band, where it is clear from 
the admitted facts that the trustée in the deed, as well as the bene- 
flciary therein, had no notice even of its exécution, there can be 
no doubt of the validity of the deed, if made to secure a valid obliga- 
tion. The fact of insolvency on the part of the grantor in no way 
affects the validity of the deed. This right an insolvent debtor 
had at common law. Huntley t. Kingman, 152 U. S. 527, 14 Sup. 
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et. 688, 38 L. Ed. 540; Talley v. Curtain, 4 0. G. A. 182, 54 Fed. 43. 
Indeed, although the effect of tke deed may be to delay creditors, 
if the transfer were made in good faith, with the intention to pay 
the preferred créditer and without any secret trust, it was valid. 
Crawford v. Neal, 144 U. S. 585-595, 12 Sup. Ct. 759, 36 L. Ed. 552. 
Was there, then, a valid considération for the debt secured by 
Berry in favor of Price? The décision of the lower court was that 
no such considération existed ; that, while Berry could make préfér- 
ences as between his own creditors, he could not prefer in favor of 
the bank's creditors; and that the debt preferred was an indebted- 
ness of the bank, and not his own. This position Is undoubtedly 
true, unless the défendant Berry, by reason of his connection with 
the bank, and his dealing with the appellant Price, placed himself 
in such position as to become liable individually for this portion of 
the bank's indebtedness. Appellant Price eamestly insista that such 
liability exists, and that he could hâve maintained an action of 
fraud and deceit individually against said T. B. Berry, and hâve re- 
covered the amount left by him on deposit in the said bank. He 
also contends that, by reason of said T. D. Berry's conduct as an 
ofiicer and a director of said bank, in himself using and allowing to 
be used practically the whole assets of the bank, which resulted in 
its downfall, he became liable individually to a creditor of the said 
bank, and on that account the préférence in his favor was proper, 
and that there existed a valid considération for the exécution of 
the notes in his favor as well at common law as bv the fédéral stat- 
utes. TJ. S. Bev. St. sections 5200, 5239. If either of thèse posi- 
tions taken by appellant can be maintained, it would seem that the 
préférence made in his favor of the debt due him is a valid one. If 
there were an adéquate légal considération for the promissory notes, 
it does not affect their validity that the motive which induced Berry 
to give them, and to secure in préférence to other debts, arose from 
his feeling of moral obligation to Price. Philpot v. Gruninger, 14 
Wall. 570, 20 L. Ed. 743. 

This brings us to the considération of the circumstances under 
which the appellant Price allowed his money to remain in bank, 
in order that it may be ascertained whether, upon the facts in 
this case, a légal liability exists against the défendant T. D. Berry 
for the amount so on deposit. The case was heard ui)on bill and 
answer. No évidence was taken, but by stipulation it was agreed 
"that the statements contained in the answer of S. H. Price could 
be accepted as true, without the necessity of taking dépositions 
to sustain them." From the uncontradicted statements of the 
bill and answer, it will appear that the said Berry had placed 
himself in such position, in référence to the deposit of Price, that 
he should, at least, from every considération of justice and fâir deal- 
ing, désire to properly secure him. Price had undoubtedly sustained 
a loss as a resuit of his (Berry's) false statements of an existing 
fact peculiarly within his knowledge, and in référence to a matter 
in which Price relied, and had a right to dépend, upon his state- 
ments. 'Berry was the factotum of the bank, and he should undoubt- 
edly be held liable to one injured for the conséquences of his false 
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statements, unless there is some ruie of law that would be clearly 
fiolated thereby. There is no suggestion of any collusion between 
Berry and Price to secure this debt. Berry was tboroughly con- 
versant with tbe condition of tbe bank, was its président, and exer- 
cised almost, if not quite, unlimited control of its officers; they 
yielding implicitly to bis management. The appellant Price was a 
large depositor as treasurer of Bedford county, and applied to Berry, 
as tbe bead of tbe institution, within tbe period of time it is, in 
effect, admitted that be knew of tbe bank's insolvent condition, 
for information as to its flnancial strengtb, and was assured by 
bim that it was solvent, and was able to pay its indebtedness, wbich 
statement was falsely and fraudulently made, as Berry bimself at 
tbe time bad already wrecked the bank. Thèse assurances Price ac- 
cepted, and allowed bis money to remain in tbe bank, by reason 
whereof the loss was sustained, and be had personally to make good 
tbe sum lost by the county, of wbich be was the treasurer. Appel- 
lee insists that the appellant Price should not be allowed to collect 
bis notes given by Berry to secure a loss sustained by bis false state- 
ment thus made, and that the notes, as well as the deed of trust 
securing the same, should be annulled and set aside for lack of con- 
sidération, and that no légal liability attached to Berry by reason of 
tbe misrepresentations made by bim as to the condition of tbe bank, 
because tbe same were not in writing, and therefore invalid under 
the statute of frauds. Code Va. (Ed. 1887) § 2S40. Moreover, that 
tbe statute of frauds applies to misrepresentations made by an offlcer 
or director concerning bis corporation. 

Clark, Cont. § 64, defines "considération" as "sometbing baving 
value in tbe eye of tbe law. It may consist eitber in some rigbt, 
interest, profit, or benefit accruing to one party, or some forbear- 
ance, détriment, loss, or responsibility given, suffered, or under- 
taken by the other"; or, to express it in fewer words, as earnestly 
insisted by the learned attorney for the appellants, "some benefit of 
the promisor, or some loss or injury or inconvenience to the prom- 
isee." Berry may not bave received any benefit. It is sufflcient if 
Price suffered any loss, injury, or inconvenience in conséquence of 
tbe misrepresentations made by Berry, for which Berry is legally 
liable. That sucb loss was sustained by the latter by reason of the 
misrepresentations of the former is beyond question. 

As to whether, in order for Price to maintain an action for fraud 
and deceit on account of tbe false statement made by Berry under 
the circumstances, any writing was necessary, is a question upon 
wliicb tbe autborities are somewbat at variance, and, in the view 
we take of this case, it is not necessary to rest our décision upon 
tbis point, or, indeed, to pass upon it; this being neitber an action 
to charge the promisor on any promise made, or for fraud and de- 
ceit in any statement made in connection therewith. The theory 
upon which a writing is held to be unnecessary, in order to maintain 
such an action, is that the gist of the action is tbe fraud and deceit 
in fraudulently making a false statement as to an existing fact, 
whereby another is prejudiced and sustains a loss, and it is not 
based upon any right of recovery on an agreement whereby one 
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person undertakes to become liable for the debt of another. The 
leading Englisb cases upon the subject are Pasley v. Freeman, 3 
Term B. 51 ; Haycraf t v. Creasy, 2 East, 92. The former case is also 
reported in 2 Smith, Lead. Cas. p. 102, in the note to which many 
authorities, English and American, are to be found. The case of 
Upton V. Vail, 6 Johns. 181 (also reported in 5 Am. Dec. pp. 210-212), 
contains a note (in the latter book) of interest, citing many Ameri- 
can authorities. In 14 Am. & Eng. Enc. Law, p. 32, the author says, 
referriag to the statute of frauds: 

"The fact that false représentations are made in connection with a con- 
tract which the gênerai statute of frands requires to be in writlng does not 
render it necessary that such représentations shall be in writing in order that 
they may sustaiu an action of deceit, or be relied upon as a ground for re- 
scinding the contract." 

In support of this décision many authorities are cited. In re- 
ferring to the clause of the statute requiring agreements to be in 
writing, the same author, in a note supported by many décisions, 
says: 

"This clause of the statute, however, in terms, applies to agreements only, 
and it is settled, both in England and the United States, that it does not re- 
quire writing to sustain an action of deceit for false représentations of an- 
other's crédit or standing." 

Can the statute of frauds be availed of by the président of a bank 
to protect him from liability arising from a false and fraudulent 
statement made by him of an existing fact within his knowledge 
in référence to the condition of his bank? Mr. Thompson, in his 
valuable work on Corporations (section 446), commenting on a Mas- 
sachusetts case so holding, says: "The statute, as thus construed, 
is justly styled a statute of frauds, because it is a statute tending, 
not to suppress, but to produce and encourage, frauds, and as such is 
disgraceful to an enlightened System of jurisprudence." Hess y. 
Cul ver, 77 Mich. 598, 43 K W. 994, 6 L. R. A. 498; Westervelt v. 
Demarest, 46 N. J. Law, 37; Cowley t. Smyth, 40 N. J. Law, 380. 
The last case is an exceedingly interesting one, and contains many 
of the authorities bearing on this subject. Offlcers and directors of 
a bank should be held to a strict liability in this regard. They oc- 
cupy a flduciary relation, and know that their depositors hâve a 
right to at least assume that they are familiar with the bank's condi- 
tion, and they ought not to be allowed to plead their own neglect and 
ignorance to protect them from the conséquences of their own false 
statements when another bas innocently suffered thereby, unless 
they hâve clearly acted in good faith, and themselves been dsceived. 
In this case there is no question as to the false and fraudulent 
statement made by Berry, the bank's président, and he does not 
seek immunity therefrom, but, on the contrary, admits his liability, 
and another, a corporation, and a creditor of his, is seeking to avail 
itself of a possible défense that he, it is claimed, might make. It 
will be observed that the appellants bave brought no suit. They 
are défendants in a suit brought by the appellee, — a suit in equity 
by another creditor of the said Berry, seeking to cancel and annul 
a trust deed and promissory notes recognizing the existence of the 
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liability Berry had incurred in connection with the bank of which 
he was président. The statute of frauds does not déclare that there 
shair be no liability, nor does it undertake to invalidate any contract 
which îs inhibited by the statute, or which is made to fulfill the lia- 
bility created by the false représentations within the statute. It 
déclares merely that no action shall be brought. 8 Am. & Eng. Enc. 
Law (Ist Ed.) pp. 658, 659; Cochran v. Ward, 5 Ind. App. 89, 29 
N. E. 795, 31 N. E. 581, s. c. 51 Am. St. Eep. 229, 237, and note. 

Assuming that the statute of frauds can be pleaded by Berry, it 
is a matter personal to him, and cannot be availed of by another, 
as is attempted hère. In Browne on the Statute of Frauds (section 
128), it is said that it "is generally the privilège of the party from 
whom it [the représentations] proceeded, and that it cannot in any 
way avail his adversary or any third party"; and in section 135 
of the same work it is stated : 

"As the statute of frauds affects only the remedy upon the contract, giving 
the party sought to be charged upon it a défense to an action for that pur- 
pose, If the requirements of the statute be not fulfllled, it is obvions that he 
may waive such protection, or, rather, that, except as he undertal^es to avail 
himself of such protection, the contract Is perfectly good against him. A 
third party cannot, in a case where his own obligations, growiug out of the 
existence of the contract in question, are concerned, deny the obligation of 
the contract upon the party who was to be charged thereby, or take any 
beneflt of the protection which such party could claim in an action brought 
upon it against himself." 

Many authorities are cited in support of the text. 8 Am. & Eng. 
Enc. Law (Ist Ed.) 659, 660. 

Counsel for the appellants, in their brief, cite quite an array of 
authorities in support of the position tàken by them that Berry was 
individually liable to the appellant as a depositor in the bank by 
reason of his conduct as an officer and director in the management 
of said institution, in that he practically appropriated to himself 
ail of the assets, and that on that account a sufiScient considération 
existed for the exécution of the notes in question. Among the au- 
thorities are Thomp. Corp. §§ 3139-4144, 4152; Seale v. Baker, 70 
Tex. 283, 7 S. W. 742; Marshall v. Bank, 85 Va. 676, 8 S. E. 586, 
2 L. R. A. 534; Briggs v. Spalding, 141 U. S. 132, 11 Sup. Ct. 924, 
35 L. Ed. 662; Cockrill v. Cooper, 29 C. 0. A. 529-534, 86 Fed. 7; 
17 Am. & Eng. Enc. Law, 115, 116. We hâve not thought it neces- 
sary to examine in détail thèse authorities, or, indeed, to pass in 
review specially upon this phase of the case, as, in Our view, for the 
reasons already given, there clearly existed a valid considération 
for the notes executed in behalf of the appellant, and therefore the 
said notes, and the deed securing the same, executed in his favor, 
should be declared valid. 

The décision of the lower court wiU be reversed, and a decree en- 
tered, remanding the cause, to be proceeded with therein to a final 
decree in accordance with the views herein expressed. Eeversed. 
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CITY OF PHILADELPHIA v. ATLANTIC & P. TEL. CO. 

(Circuit Court, B. D. Pennsylvania. May 29, 1901.) 

No. 340. 

1. Actions— PoRM— Actions to Rbcover License Fées. 

Debt Is the appropriate form of common-law action for the recovery 
of license fées imposed by a municipal ordlnance which provides no 
spécifie method for their collection. 

S, Limitations — Pennsylvania Statdtb— Action dp Dbbt. 

An action of assumpslt under the Pennsylvania practice act of 1887, 
which includes in that form of action the common-law actions of 
covenant, debt, and assumpsit, brought by a municipal corporation to 
recover license fées Imposed by an ordlnance, for which debt would 
hâve been the appropriate form of common-law action, Is not within 
the provision of the Pennsylvania statute of limitations covering "ac- 
tions of debt grounded upon any lending or contract without specialty," 
which includes only contracts in fact, voluntarlly entered into, and does 
not apply to actions on quasi contracts, such as obligations imposed by 
law. 

On Motion by Défendant to Enter Judgment with the Réduction 
Specifled in the Reserved Point. 

E. Spencer Miller and J. L. Kinsey, for plaintiff. 
Eead & Pettit, for défendant. 

J. B. McPHERSON, District Judge. This is an action brought by 
the city of Philadelphia to recover license fées chargea against the de- 
fendant in respect of its pôles and wires by virtue of certain ordi- 
nances. When the suit was brought, the fées for the year 1885 v^ere 
more than six years overdue, and the question for considération un- 
der the reserved point is whether recovery of fées for that year is 
barred by the Pennsylvania statute of limitations. 

The suit is in assumpsit, but, as the practice act of 1887 has applied 
this name indifferently to the three f onns of action that were known 
as "covenant," "debt," and "assumpsit," the name does little more 
than advise us that the action is ex contractu. The court is still re- 
quired to scrutinize the cause of action, in order to détermine to 
which of the three classes of contractual suits the présent action be- 
longs. Thus examined, it becomes clear that, before the act of 1887 
was passed, the action of debt would hâve been the appropriate reme- 
dy to recover thèse fées, the ordinances providing no method of col- 
lection. I had occasion to consider this question in Borough of 
Taylor v. Central Pennsylvania Téléphone & Supply Co., 8 Pa. Dist. 
R. 92, and, as my views hâve not changed since that décision was 
made, I may be permitted to repeat a part of what was then said : 

"It is true that the method of coUecting the fee from the delinquent's 
property is not specifled, but we see no difficulty in this silence. If the bor- 
ough had lawful authority to Impose such a fee, the defendant's duty to 
pay would at once arise; and, as this duty would hâve been enforceable 
before the procédure act of 1887 by an action of debt (5 Am. & Eng. Enc. 
Law, 167; 2 Shars. Bl. Comm. 159, 160), it is now enforceable by an action 
of assumpsit. It seems to us a contradiction in terms to hold that the 
défendant is not obllged to pay unless the ordlnance speciflcally déclares 
by what method ttayment may be enforced. Save, perhaps, in exceptional 
cases, to say that a borough has authority to impose a fee means that the 
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citizen must pay. or be subject to the eompulsion of a suit. No doubt, In 
the interest of Personal llberty, fines and penalties cannot be exaeted wlth- 
out express provision in the ordinance; but the right to bring a civil suit 
dlrected agalnst the delinquent's property seems to spring of necessity 
out of the right to levy the fee. Under the ordinance now being considered, 
the borough had no other remedy than the action of assumpsit." 

The action now bef ore the court is, theref ore, the well-known action 
of debt, although it is labeled "assumpsit"; and the next step is to 
inquire whether an action of debt for license fées that are imposed 
by virtue of the police power of the state is within the Pennsylvania 
statute of limitations, for it is to be observed that this statute does 
not bar ail actions of debt, but merely "ail actions of debt grounded 
upon any lending or contract without specialty, ail actions of debt 
for arrearages of rent, except the proprietaries' quit rents." It does 
not seem necessary to réfute at length the proposition that such an 
action of debt as is now under considération is grounded upon "any 
lending or contract without specialty." It is an action upon an obli- 
gation imposed by law, and not upon an agreement voluntarily en- 
tered into by the défendant. It is contracts in fact, and not quasi 
contracts, that are included in the phrase just quoted, as the Pennsyl- 
vania courts hâve several times decided. The statute does not limit 
actions of debt that are not founded upon a lending or a contract in 
fact: Richards v. Bickley, 13 Serg. & R. 396; Roller v. Meredith, 4 
Pa. Super. Ct. 461. 

The reserved point must be decided in favor of the plaintiff, and 
judgment will accordingly be entered upon the verdict without dimi- 
nution. 

Exception to the défendant. 



KELLEY y MTJTUAL LIFE INS. CO. OF NEW YORK. 
(Circuit Court, S. D. lowa, C. D. May 14, 1901.) 

1. LrPB Insurance— PiiACK of Contract. 

Where an application for life Insurance was made in lowa by a rési- 
dent of that State, and the médical examination was made, the premium 
pald, and the policy dellvered in lowa, the poliey is an lowa contract, 
and governed by the laws of that state then in force. 

2. Same— lowA Statute— Construction. 

Acts lowa, 23d Gen. Assem. c. 33, entitled "An act to prevent dis- 
crimination in life Insurance," contains a number of spécifie provisions 
prohibiting discriminations, and the further provision, "nor sball any Com- 
pany maUe any contract other than is plainly expressed in the policy 
issued thereon." Helé, that such gênerai provision was limited by the 
title of the act and the spécifie provisions, and applied only to discrim- 
inations. 

& SaïIe— Construction dp PoLior. 

A provision in a life Insurance policy that it shall be incontestable 
after two years does not apply, where the insured dles within two years 
after the policy is issued, because the time will hâve expired before an 
action can be brought thereon under the laws of the state. 

4. Samk — Application — Covbnant against Sdicidk whilb Insan'e. 

A covenant by an applicant for life Insurance in his application that 
hè will not die by his own hand while insane does not create a con- 
tract which will defeat a recovery on the policy where the Insured 
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takes his own life while Insane, since such covenant was one which 
It was Impossible for the insured to observe, and known to be Bo by 
both parties. 
8. Samb— Construction op Contract— Dépendent and Indepbndent Covk- 

NANTS. 

A life Insurance policy contalned an express provision that, on receiv- 
ing satisfaetory proofs of the deatb of the insured, the corapany would 
pay the amount of the pollcy to a thlrd person as beneficiary, subject 
to the single condition that the premlums should be paid as they be- 
came due. In the application, which was attached to the policy and 
made a part of the contract, the insured covenanted that he would 
not die by his own hand whlle insane. He subsequently took his own 
life while insane. Held, that the covenants to pay the amount of the 
Insurance and to pay the premiums were dépendent, and afCected the 
beneficiary as a party to the contract, but that the covenant of the 
insured against suicide while insane and that of the insurer to the 
beneficiary were independent, and the breach of the former by the in- 
sured could not afifect the right of the beneficiary to recover, the pre- 
miums having been regularly paid. 

Action at Law on Policies of Life Insurance. 

Milton Eemley and W. 0. McElroy, for plaintiff. 
W. E. Odell, for défendant. 

MePHERSON, District Judge. By written stipulation a jury was 
waived, and the case was tried to the court on an agreed statement of 
facts. The action is one at law upon two life insurance policies 
issued by défendant on the life of Edward Kelley, the one for $2,500, 
in May, 1893, and the other in December, 1893, for |5,000. Edward 
Kelley died by his own hand while insane, in February, 1895, less 
than two years f rom the date of the older policy. 

1. I will flrst consider the policy for |2,500. It is a tersely written 
policy, in large type and script, and could not possibly be misunder- 
stood by even the most ignorant nonprofessional man, but for the 
first sentence thereof . The policy recites : "In considération of the 
application for this policy, which is hereby made a part of this con- 
tract." Then follows an absolute promise to pay plaintiff herein the 
sum of |2,500 upon receipt of satisfaetory proofs of death of Edward 
Kelley, subject to the provisions on the back of the policy, and sub- 
ject to one condition, viz. the payment of ail annual premiums when 
due. The Company makes but one défense, that of suicide of the in- 
sured, while insane, within two years from the date of the policy. 
The beneficiary named in the policy is plaintiiï herein, wif e of the in- 
sured. The provisions on the back of the policy hâve no bearing on 
the case at bar, unless it be the one which provides that the policy 
is not contestable after two years. The entire défense consists in the 
récital of the policy that the considération thereof is the application, 
and which is made a part of the policy as above recited, and a clause 
of the application to which I will presently refer. The application 
is like those usually annexed to policies. It bas a great many ré- 
citals pertaining to the insured, his habits, his health, his past life, 
his aliments, and so forth and so on, as well as those pertaining to 
his relatives, their aliments, âge, and cause of death. Every one of 
the statements in the application are conceded to hâve been truthfuUy 
made. But in the application pasted to the policy was a récital as 
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fqllotvs: "J. also warrant and agrée that I will not die by mj own 
a6t,'whether sane or insane, during- the period of two years." That 
tbe true considération of a contract can be shown by paroi, and the 
expressed considération contradicted, is denied by no one; or, as in 
tMs case, the true considération can be shown by référence to the 
contract in its entirety. And the récital in the policy, that it was 
issued in considération of the application, cannot be true. If there 
were no other considération, the policy would be a mère naked 
promise to pay, both in substance and in form, which no court could 
enforce. The premiums paid and to be paid were the considération. 
But it is urged that the application is annexed as part of the con- 
tract. And herein arises the difiQculty in this case. 

2. Kelley and wife resided at the date of the application and the 
issuance of the policy in lowa. The médical examination was in 
lowa. The application was made in lowa. Kelley until his death 
resided in lowa, and Mrs. Kelley is still a résident of lowa. There- 
fore, regardless of aU things recited, the policy is an lowa contract, 
and ail lowa laws upon the aubject then in force entered into and 
formed part of the contract. Society v. Cléments, 140 TJ. S. 220, 
11 Sup. et. 822, 35 L. Ed. 497. One of those laws was the statute of 
April 17, 1890. That statute, among other things, provides, "nor 
shall any company make any contract, other than is plainly expressed 
in the policy issued thereon." Both by the gênerai rules of construc- 
tion, and by those raies of the lowa statutes for the construction of 
statutes, words must be given the usual and generally accepted mean- 
ing. Section 48, par. 2, Gode lowa. We ail know what the word 
"policy" means, and we know that it does not mean the "applica- 
tion." If that clause of the statute stood alone, the suicide clause in 
the application would be in contravention of the lowa statute, and 
would be yoid, because it is not "expressed in the policy issued there- 
on." The title of the act in question is in conformity to the lowa 
constitution, and is "An act to prevent discrimination in life insur- 
ance." Acts 33d Gen. Assem. c. 33. There are several spécifie ré- 
citals of the statute prohibiting discriminations in Insurance. They 
are ail fôllowed by a section flxing a penalty for its violation. We 
bave an older statute providing that, if the application is relied on as 
a défense, it must be annexed to the policy. That statute is still in 
force, unless repealed by implication, which is never looked upon 
with favor. It is also a rule that, when particular words of a stat- 
ute or other writings are followed by gênerai words, such gênerai 
words in their meaning are controlled by the particular things re- 
cited. For thèse reasons I do not believe the statute in question is 
of any avail to plaintifif. The statute is against discrimination. 
Many things are condemned as acts of discrimination. But it is not 
claimed in the case at bar that the company was guilty of any dis- 
crimination. And I conclude that the gênerai language of the stat- 
ute above quoted can only be construed as referring to discrimina- 
tions. 

3. Another contention of plaintiff is without merit. Her counsel 
contend that under the lowa laws, as suit could not hâve been 
brought until a time more than two years after the date of the policy, 
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the policy is incontestable. It is not only difflcult to comprehend 
the point, but wben it is comprehended it is seen to be too technical 
to warrant discussion. 

4. If tlie premiums were paid, the company agreed to pay Mrs. 
Kelley the amount of the policy after the death of the insured. The 
insured agreed "that I will not die by my own act * * * while 
insane." He did die by suicide in February, 1895, while insane. To 
what extent he was insane the évidence does not show. He may hâve 
known right from wrong. He left a letter announcing his purpose, 
and giving some directions about his funeral and his Insurance. He 
may hâve been driven to suicide by an irrésistible and uncontrollable 
impulse. I am warranted in holding the latter. If this be so, then 
when Kelley agreed to not suicide while insane he was agreeing to 
that which was impossible to observe. He knew this when he so 
agreed, and the company knew it equally well. It was an impossible 
contract; impossible to observe, and an impossibility known by both 
parties when they so agreed. A text writer says: "A mutual under- 
taking between parties to do what both know to be impossible is 
vain and idle, lacking the éléments of contract." And I refer gen- 
erally to chapter 20, Bish. Cont. (1887 Ed.), for a discussion of this 
subject. It will not do to say the conséquences could hâve been 
avoided by contract. The answer is that which has the form of a 
contract is nothing but words, and thèse words are "vain" and "idle." 
This is not a case where both parties, or even one of the parties, at 
the time the contract was entered into, had reason to believe the con- 
tract could be carried ont. In such a case the rule is that the obligor 
is bound, even though it afterwards becomes impossible for him to 
observe the agreement. In such a case the obligor must provide 
against such a contingency. But hère we hâve mère words thrown 
together in the form of a contract, impossible to observe, and so 
known to be by both the company and the insured, when the policy 
was issued. The company received the cash premium when the 
policy was issued, and a premium in like amount in 1894. Both thèse 
premiums the company retains. It has not paid them back, nor has 
it offered to pay them back. This is grossly inéquitable, and should 
not be allowed. 

5. But in allowing the plaintiff to recover I hâve greater confidence 
in another proposition, to which I hâve given much time. Whether 
sane or insane, I think the case turns on the question whether the 
conditions or covenants are dépendent or independent. Aside from 
what I hâve said in paragraph 4 hereof, if the covenants are dépend- 
ent, then the company has a défense in the fact that the insured sui- 
cided when insane. But, if the covenants are independent, the plain- 
tiff is entitled to a recovery. Formeriy, contracts were quite generally 
construed as making the covenants independent; but now, in cases 
of doubt, they are construed as having dépendent covenants. But, 
after ail, the contract must be considered in its entirety, and such 
construction given as will be fair and reasonable. For some of the 
cases throwing light upon this question of covenants, see Hyde v. 
Booraem, 16 Pet. 169, 177, 10 L. Ed. 925; Bank v. Hagner, 1 Pet. 455, 
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465, 7 L. Ed. 219; Eailroad Ck). v. Howard, 13 How. 330, 338, 14 L, 
Ed. 157; Pollak t. Association, 128 U. S. 446, 9 Sup. Ct. 119, 32 L. 
Ed. 474. I cite thèse cases only to show the gênerai rules for de- 
termining what are dépendent and what are independent covenants 
in contracts. And to the same effect are Parsons and Bishop on Con- 
tracts, under the topics of "Independent" and "Dépendent" covenants. 
ïhere'is another rule of construction, which is that a contra ct of in- 
surance must be construed most strongly agalnst the company, and 
in favor of the beneficiary. With thèse rules in view, it becomes 
necessary to consider the contract of insurance in the case at bar. 
There is a maxim as old and as flrmly established as any proposition 
pertaining to jurisprudence, which is, "The express mention of one 
thing is to the exclusion of another." The provisions on the back 
of the policy hâve no bearing on this case, and counsel for the com- 
pany never referred to but the one, which provides that the policy 
cannot be contested after two years. And the policy expresslj pro- 
vides that after receiving satisfactory proofs of the death of Kelley, 
at its New Xork office, that it will pay Mrs. Kelley $2,500, subject 
to the one condition, and but one condition, which is that the 
premiums will be paid as they fall due. Hère is "the express mention 
of one thing," viz. the one condition that will defeat the recovery; 
the failure to pay the premiums. The maxim is that such express 
mention of that one thing "is to the exclusion of another." But the 
défendant now insists that it is not to the exclusion of another, but 
that it is inclusive of the fact of suicide. The company agreed to pay 
Mrs. Kelley the amount of the policy at Kelley's death. The insured, 
or beneficiary, agreed to pay the considération, viz. the premiums at 
flxed dates, in iixed amounts. Thèse are dépendent covenants. But 
can it be said that because Kelley suicided while insane, and thereby 
violated his agreement with the company, that the company may 
now refuse to perform its agreement with Mrs. Kelley? The argu- 
ment, in substance, of the defendant's counsel, is '^that Kelley did 
not keep his agreement with the company. Therefore the company 
may violate its agreement with Mrs. Kelley." The récent décision 
of the court of appeals for this circuit in case of Insurance Co. v. 
Hillmon (decided April 3, 1901) 107 Fed. 834, throws some light upon 
the question I am considering. In that case, with such an eventful 
history, I take it the court would not hâve divided upon the one point 
at least, if the défense urging Mrs. Hillmon's (beneficiary) alleged 
part in the alleged conspiracy had been set forth in the answer. In 
other words, the court of appeals, asit appears to me from both the 
majority and the dissenting opinion, unité in maintaining the posi- 
tion of Mrs. Hillmon, the beneficiary to the contract, "that she is a 
partv to the contract." Whether this is so or not. the suprême court, 
by Fuller, 0. J., in case of Bank v. Hume, 128 U' S. 195, 206, 9 Sup. 
Ct. 41, 32 L. Ed. 370, say: 

"It Is, indeed, the geneial rule that a policy, and the money to become 
due under it, belong, the moment it is issued, to the person or persons named 
in It as beneficiary or beneflciarie^, and that there is no power in the per- 
son procuring the insurance by any act of his, by deed or by will, to trans- 
fer to any other person the interest of the person named." 
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And the cliief justice cites many cases to sustain tWs proposition. 
And counsel, in argument of the case at bar, called my attention to 
no lowa statute, and I know of none, in any way clianging this rule, 
in case of such a policy as is in suit, issued by such a company as is 
défendant herein. The rule bas been somewhat modified in cases 
of mutual assessment companies. But in this case the défendant is 
■wbat is called an "old Une company," which issues a policy, like 
the one in suit, on a certain and fixed cash premium, and a like flxed 
and certain premium annually thereafter during the life of the in- 
sured. If this be so, and the beneflciary must be a party to the 
transfer or disposition of the policy, is it net because there are three 
parties to the contract, viz. the company, the insured, and the bene- 
flciary? And can the insured defeat the beneflciary by any act of 
his, excepting by a f ailure on his part to observe the one and the only 
expressed dépendent condition, which was the payment of the premi- 
ums? Mr. Kelley could not, by assignment or sale, or pledge as col- 
latéral, hâve defeated his wife in her right to recover the amount of 
the policy. If he could not do so while sane, how could he by another 
act while insane? In the récent décision of the lowa suprême court 
in Seiler v. Association, 105 lowa, 87, 74 N. W. 941, 43 L. R. A. 537, in 
an opinion by Judge Waterman, thèse views are presented with great 
clearness and ability, showing with convincing force tliat it is one 
case where the policy is payable to the estate of the assured, and 
the défense of suicide can be maintained, but quite a différent case 
wh^re the beneflciary is another party and entirely innocent, and 
wholly free from ail acts connected with the suicide. And see "The 
Suicide Clause," etc., 52 Cent. Law J. No. 6, p. 107, Feb. 8, 1901. 

I am not unmindful of some judicial history. There was a policy 
before the suprême court which in tenns provided that, if the insured 
suicided, the policy should be treated as null and void. The suprême 
court held that, if the insured suicided when insane, the beneflciary 
could recover. Insurance Co. v. Terry, 15 Wall. 580, 21 L. Ed. 236. 
In 1876, the case of Bigelow v. Insurance Co., 93 U. S. 284, 23 L. Ed. 
918, was decided. In that case the policy provided that it became 
null and void "if the insured suicided when sane or insane." The in- 
sured having suicided while insane, the suprême court held that there 
could be no recovery. But the suprême court so held, as announced, 
because in the policy the contract was that the policy should be null 
and void in the event of suicide wbile insane. In the case at bar 
there is nothing in the policy to the eflect that it becomes null and 
void if Mr. Kelley suicided, sane or insane. There is nothing in the 
application to the effect that no recovery can be had if Mr. Kelley 
violâtes his covenant to not suicide, while sane or insane; and I 
therefore insist that the décision of the suprême court in the Bigelow 
Case has no bearing on the case now under considération. And 
there is no prêteuse that Kelley intended suicide when he procured 
the Insurance. Therefore the case of Eitter v. Insurance Co., 169 
U. S. 139, 18 Sup. a. 300, 42 L. Ed. 693, bas no bearing on the ques- 
tion now being considered. 

It is a f act of but little importance, and yet it is a curions f act, 
as appears from décisions of courts of last resort, that at one time 
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the Company défendant herein used a policy in the précise terms as 
was in the Bigelow Oase. It afterwards took. that clause out of its 
policiçs, and now uses the form in suit. And yet the contention is 
that the ijaeaning is the same. Then why the change? If the mean- 
ing remains the same, the only reason I can conceive of for making 
the change in the form of the policy is a reason the company does not 
urge, and will not care to urge. The fair and logical answer is that 
the meaning is not the same. Some of the reasons which persuade me 
that the conditions in the contract are independent covenants are as 
follows: (a) The company agreed to pay Mrs. Kelley, after Mr. 
Kelley's death, a fixed sum. (b) But that was on the condition that 
the cash and future premiums should be paid. (c) The two foregoing 
are the expressed dépendent covenants. (d) The policy was to be 
paid, not at Kelley's death, but upon receipt of proofs of death in 
New York, which necessarily would be some days or weeks after the 
death. (e) The contract to pay the amount of the policy was by the 
company as obligor to Mrs. Kelley as obligée, which amount "be- 
longed the moment it [the policy] was issued to the beneflciary." 
(f) The contract to not suicide while insane was by Kelley as obligor, 
with the company as obligée, (g) The fact that dépendent covenants 
are expressly mentioned preclude the thought of others being dé- 
pendent, (h) Mrs. Kelley, by accepting the policy, agreed to furnish 
proofs of death. That agreement on her part, and the agreement of 
the company to pay her $2,500, were dépendent covenants. But that 
agreement on her part, and the agreement to pay the premiums, and 
the agreement of the company to pay her |2,500, were the only dé- 
pendent covenants between Mrs. Kelley and the company. 

6. The other policy in the suit is of date December 28, 1893, and is 
for |5,000. The receipt annexed shows that the 1894 premium was 
paid by the "owner." The other receipt for the premiums on account 
of the two policies are not produced, but presumably they are of the 
same form. This policy, excepting as to date and amount, is of the 
same form and words as the smaller policy in suit, excepting in one 
other parti cular; and the application corresponds with the applica- 
tion annexed to the other policy, excepting as to date, amount, and 
one other particular. This policy is payable to the insured, Edward 
S. Kelley, his executors, administrators, or assigns. Seven days 
after the policy is dated it was assigned by Mr. Kelley to R. P. Mu- 
lock, the father of Mrs. Kelley, who, it seems, was a créditer, and 
who at a still later date assigned the policy to plaintiff. But the 
application expressly stated that the policy was to be issued to Mu- 
lock. And this fact, coupled with the other fact, that Kelley in a 
very few days assigned the policy to Mulock, on a printed form fur- 
nished by the company, forces the conclusion that it was never in- 
tended to make the policy payable to the insured or his estate. This 
being so, I reach the conclusion that this policy is governed by the 
same rules as govern the other. And from what I hâve said it fol- 
lows that plaintiff is entitled to a judgment for |7,500, with 6 per 
cent, interest thereon from a reasonable time after proofs of death 
were furnished, and 90 days thereaf ter will be flxed as the time when 
the interest shall commence. To each and ail of which conclusions of 
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làw, and to ail of which jadgmeiit founded thereon, the défendant 
àt tlie time duly excepted, and the défendant is hereby given 60 days 
from the date of judgment within which to bave prepared, settled, 
and filed bill of exceptions. 



In re RIKER. 

(Circuit Court of Appeals, Second Circuit. May 8, 1901.) 

Ko. 159. 

Bakkruptct— Obder Relating to Suit in State Cocbt— Voluntaht Submib- 

8I0N TO JuBISDICTIOK. 

Where the défendant, in a suit In a state court by créditera to set aside 
a conveyance as fraudulent, in wliich tlie trustée In banliruptcy of the 
grantor was afterwards substituted as plaintifC, voluntarily appeared 
in the bankruptcy court, and applied for and obtained an order assent- 
Ing to the sale of the property, and the deposit of the proceeds to await 
the judgment of the state court, he is bound by such order, although 
the court had no jurîsdlction in the premises except by his consent, and 
cannot complain that the court refuses to modify it on his application 
so as to permit him to receive the money before judgment bas been 
rendered by the state court. 

Pétition for Kevision of Proceedings of tbe District Court of tbe 
United States for tbe Soutbern District of New York, in Bankniptcy. 

Tbis cause cornes bere npon a pétition of William B. Eiker, tbe 
fatber of tbe bankrupt, to review an order made by tbe district judge, 
Soutbern district of New York, denying motion to vacate an ex 
parte injunction order, granted Marcb 7, 1901, upon tbe application 
of tbe trustée in bankruptcy. 107 Fed. 90. 

T. D. Adams, for petitioner. 
Herbert E. Rogers, opposed. 

Before WALLACE, LAOOMBE, and SfflPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. On September 4, 1900, William H. 
Riker filed bis pétition to be and was adjudged a bankrupt. On 
October 25, 1900, Peter Alexander was appointed trustée. Prior to 
tbe inception of tbe bankruptcy proceedings, suits were brought in 
tbe state court to set aside as fraudulent a transf er of personal prop- 
erty, consisting of moneys, cbecks, and notes made by the bankrupt 
to bis fatber, William B. Éiker, in tbe montb of February, 1892. It 
was asserted on tbe argument, and not denied, tbat tbis transfer bas 
on more tban one occasion been beld fraudulent by tbe courts. It 
was asserted by tbe creditors tbat part of tbe proceeds of tbis trans- 
fer were invested in two parcels of real estate tben standing in the 
father's name, and on August 29, 1900, suit was brought, the fatber 
being made a défendant, to impress a lien to tbe amount of such in- 
vestment against No. 353 Sixtb avenue and No. 122 West Seventy- 
Fourtb street, and a lis pendons was filed against said real estate. 
The complaint in that suit contained suâicient averments touching 
tbe Sixtb avenue property, but its averments were insufflcient to 
warrant lis pendons against the Seventy-Fourtb street property. 
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Application was therefore made to the state court to cancel the lis 
pendens. The judge at first instance (Gildersleeve) thought the com- 
plaint sulficient, and denied the motion. Appeal waa taken, and hia 
décision reversed, and an amended complaint was subsequently 
served, apparently containing sufïicient avennents. This state court 
suit is at issue, but not yet tried. While the appeal above referred 
to was pending the trustée in bankruptcy was substituted as plaintiff, 
October 25, 1900. At the time the suit was begun there was pending 
a sale of the Seventy-Fourth street property under a contract in writ- 
ing. The sale presumably. was an advantageous one for the owner, 
and, therefore, although denying the motion to cancel lis pendens, 
Justice Gildersleeve (September 10, 1900) made an order allowing the 
sale to be completed upon there being deposited out of the proceeds 
of siich sale, with the Title Guarantee & Trust Company, the amount 
remaining af ter paying ofE mortgages, expenses, etc. (about $3,900) ; 
"which sum ♦ * * ^hould be paid out only after judgment had 
been rendered in the action, and as such judgment should direct, after 
the service on said trust company of a certifled copy of said judgment, 
or upon and as directed by the further order of the court in the prem- 
ises." When an attempt was made, however, to carry out the con- 
tract of sale, the trust company, which was examining the title on 
behalf of the purchaser, refused to accept or pass said title, except 
upon an ordef of the United States district court assenting to the or- 
der so made by Justice Gildersleeve. This objection seems to be 
hypercritical. The district court had no jurisdiction of the pending 
suit, nor of William B. Biker, the father, and it is difflcult to see 
upon what theory it was supposed that it could, without his consent, 
hâve assumed jurisdiction of either a plenary suit or summary pro- 
ceedings to déclare void a transfer to a person not a party to the 
bankruptcy proceedïngs, and to impress a lien upon real estate owned 
by him. Instead of insisting upon his rights under the contract of 
sale, and making some proper application to require the purchaser ta 
carry out its tenus, William B. Eiker voluntarily appeared in the 
United States district court, September 17, 1900, and, upon pétition 
reciting the facts, prayed that court to make an order providing, as 
did Judge Grildersleeve's, for deposit in the trust company, "to be 
paid out by said company only upon and as directed by the judgment 
entered in said action [i. e. in the state court], and after service of a 
certifled copy of such judgment upon said trust company, or the fur- 
ther order of this court [i. e. the U. S. district court] in the premises." 
The subject-matter of the controversy being thus brought to the at- 
tention of the court, it naturally provided for the opportunity of inde- 
pendent investigation before final disposition, and directed that the 
money be paid out "only after and as directed by the judgment to be 
entered in said action after service of a certifled copy thereof upon 
said company, and assented to by the further order of this court in 
the premises, upon and after like service of a certifled copy of such 
order upon it." After the entry of thèse orders the sale was carried 
out, and some |3,900 of the proceeds deposited in the trust company. 
No judgment has been entered in the action in the state court, but 
subséquent to the reversai of Justice Gildersleeve's décision an order 
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was made in the state coart directing the payment of this deposit to 
William B. Riker. Various applications hâve since been made to 
Judge Brown praying for such modification of his order of Septem- 
ber 17, 1900, as would permit William B. Eiker to receive such de- 
posit, ail hâve been refused, and it is to review the last order (April 
5, 1901), denying such relief, that petitioner now applies to this court. 
The order of the district court is criticised because it apparently 
reserves to that court the right to revise or reverse the judgment of 
the state court. No doubt its language is broad enough to warrant 
such construction, but it is also susceptible of a more restricted 
meaning, viz. providing for an opportunity to scrutinize the certi- 
fled copy of judgment before assenting to the payment. The state 
court has jurisdiction of the subject-matter and of the parties. The 
trustée in bankruptcy went into that court by instructions of the 
district court. It must be assumed that, when the state court shall 
hâve rendered judgment in such action, the district court will accept 
such judgment as final. But no such question is now presented. 
There has been no judgment entered in the state court suit. The 
question what should be done -with the fund in the trust company 
prier to judgment was submitted independently to both courts, and 
each took such action as it saw fit to conserve the same. Indeed, 
the petitioner himself asked the district court to direct the trust com- 
pany to hold it until "further order of said court." There can be no 
doubt as to the jurisdiction of that court in the premises, when pe- 
titioner has voluntarily appeared and asked it to take action. And 
there seems to be no good reason why the proceeds of the sale should 
not remain in the trust company until judgment in the action. The 
pétition to review is denied. 



COBB V. OVERMAN. 

(Circuit Court of Appeals, Fourth Circuit. May 10, 1901.) 

No. 368. 

Bakkruptct— Provable Dbbt— Bond Securing Payment op Anncitt. 

A pénal bond, executed by a person wlio is thereafter adjudged a bank- 
rupt, to secure tlie payment to tlie obligée of an annuity during life, is 
an instrument creating a fixed liabllity absolutely owing at the time 
of the flling of the pétition, payable in the future, and is provable as a 
debt agalnst the bankrupt's estate, under Bankr. Act 1898, § 63a, cl. 1, 
for the amount of the penalty stated therein, where the value of the 
annuity, computed on the life tables, exceeds such penalty. 

Appeal from the District Court of the United States for the East- 
em District of North Carolina. 

P. H. Williams and E. P. Aydiett, for appellant. 
Gr. W. Ward, for appellee. 

Before GOPP and SIMONTON, Circuit Judges, and WADDILL, 
District Judge. 

WADDILL, District Judge. The question presented for the con- 
sidération of the court is the correctness of the décision of the lower 
109 F.— 5 
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dôiirt îû i*ejectîng a daim of $4,300.98, allowed by the référée in be- 
lialf of the appeUant on a debt asserted by heip against the bankrupt 
estate. The case is One of involuntary bankruptcy. The pétition 
was flîèd on the 30th of November, 1898, and adjudication had on the 
30th of December of the same year. The claim was based upon the 
following pénal bond, vlz.: 

"$3,000. Khow ail men by thèse présents, that I, George W. Oobb, prin- 
cipal, and M. B. Chilpepper, surety, are held and flrmly bound unto Mrs. 
Marie 0. Cobb In the just and full sum of three thousand dollars ($3,000), to 
the payment whereof, well and truly to be made to the sald Mrs. Marie O. 
Cobb, her executors, adminlstrators, and assigns, we promise and bind our- 
selves, our heirs, executors, g,nd adminlstrators, firmly by thèse présents. 
Sèaled -Wlth our seals, and dated thls 28th day of Aprll, In the year 1897. 
Thé conditions of the above obligation Is such that whereas, there has grown 
up a dispute between the sald George W. Oobb, both in his fiduciary capaclty 
as guardian of the children ot Kenneth R. Ctobb and as the manager of a cer- 
tain sum of money, the profterty of Mrs. Marie G. Cobb, the total of whlch 
is, ineluding the fiduciary claim, $7,955.47, and whlch the sald George W. 
Cobb clalms to hâve paid in full, but whlch the sald heirs at law and wards 
of the sald George W. Cobb, the children of Kenneth R. Cobb, Sr., deceased, 
claim was not legally paid to them, but, if it was paid, was paid to their 
mother or others; and Whereas, in considération of the promises, and In 
order to flnally adjust and terminate and close the said fiduciary account, 
and also any claim for the sald sum of $7,955.47, the said Mrs. Marie C. 
Oobb, Kenneth R. Cobb, Jr., and Marie Céleste Cobb, his wlfe, Emma Heloise 
Apderson and James W. Anderson, her husband, Marie Céline Lewis and 
Arthur G. Lewis, her husband, and LlUian R. Cobb hâve thls day slgûed, 
sealed, and delivered their recelpt in full for the above-named sum, and 
havè thereby fully released the said George W. Oobb, guardian, as to any 
elalm they may hâve against him on account of his fiduciary capaclty as 
such guardian, and hâve, as a further considération, signed, sealed, and de- 
llVered unto the sald George W. Cobb a deed of bargaln and sale and quit- 
claim as to ail of their right, tltle, and interest in and to a certain house 
and lot sltuated in the town of Ellzabeth City, North Carollna, and whlch 
was formerly the property of Mrs. Emma Cobb, deceased; and whereas, in 
considération of the sald qultclalm and the sald deed, the sald George W. 
Cobb covenanted on his part as follows: To rent the bank building now 
occupled by Gulrkin & Company as bankers, sltuated in the town of Bliza- 
beth City, North Carollna, and to pay a monthly rental for the same of 
$12.50, payable monthly to Mrs. M. C. Oobb, who is authorized to recelve 
and recelpt for the same for the term of the natural life of the said Mrs. 
M. O. Cobb, to keep the sald bank building in reasonable repair, subject to 
natural wear and tear, to pay the taxes and Insurance on the said building 
and land, the said building to be insured In the sum of not less than $500, 
and shall also pay to the sald Mrs. M. C. Cobb during her natural life the 
Sum of $25.00 per înonth at the end of each month, and shall pay ofC and 
satisfy the judgment obtalned in favor of one Wheeler, and asslgned to 
George W. Cobb, against the aforesaid Kenneth R. Cobb, deceased, and 
duly of record in the proper clerk's office In Pasquotank county: Now, if 
the said George W. Cobb shall well and truly perform each and every the 
covenants hereln named, and in the manner named, thls obligation to be 
nuU and vold; otherwise, to be In full force and virtue. 

"G. W. Cobb. [Seal.] 

"M. B. Culpepper. [Seal.] 
"Wltness: J. P. Overman. 

"Should Geo. W. Cobb die prior to Mrs. M. C. Oobb, in that event the 
rent of the bank building shall eease upon the death of said Oobb." 

The référée, in his report, certifies the follo-wing facts in connec- 
tion with the debt: That G. W. Cobb, the banl:rupt, failed in Octo- 
ber, 1898j that sînce the Ist of October, 1898, nothing has been paid 
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on the said bond; that M. B. Culpepper, the surety on the bond, is in- 
Bolvent; that the contract is for value; and that there ia due on the 
bond $518.75, being arrearages from the time of discontinuance o£ 
payment to February 1, 1900, less $85.25, paid on account of rent. 
The référée further found that the âge of Mrs. Cobb, the appellant, 
was 50 years, and that of G. W. Cobb 56 years; that Mrs. Cobb's 
expectancy was 20.9 years and G. W. Cobb's expectancy was 16.7 
years; and that, pursuant to section 1352 of the Code of North Car- 
olina, Mrs. Cobb was entitled to prove her claim for $2,780.23, being 
the amount allowed as the value of her contract under the agreement 
to pay her $25 per month during her lifetime, and the sum of $1,002 
for rent of the building during the lifetime of G. W. Cobb, — making 
a total sum of $3,782.23, — ^which two sums were allowed by the réf- 
érée, together with the arrearages of $518.75, due as aforesaid on the 
bond, aggregating $4,.30i0.98. The learned judge of the lower court 
excluded the claim as an entirety, holding that under the présent 
bankruptcy act (section 63a) a liability only existed for the amount of 
arrearages due on the bond at the time of the flling of the pétition in 
bankruptcy, and that no claim could be asserted, either for the install- 
ments falling due after the flling of the pétition to the date of the 
referee's report, or for any commuted value of the payments there- 
after to become due thereunder, such claîms not being debts absolute- 
ly owing at the time of the flling of the pétition in bankruptcy. Sec- 
tion 63a (1) of the bankruptcy act is as follows: 

"A flxed liability, as evidenced by a Judgment or an Instrument In wrlting, 
absolutely owing at the time of tlie flling of the pétition agalnst him, 
whether then payable or not, with any interest thereon which would hâve 
been recoverable at that date or with a rebate of Interest upon such as were 
not then payable and did not bear interest" 

The présent bankruptcy act, unlike the one of 1841, does not pro- 
vide speciflcally for the payment of annuities, or, like the act of 1867, 
in terms for the payment of contingent debts and liabilities generally 
contracted by the bankrupt; and hence the question to be determined 
ia whether the language above quoted is sufflciently broad to include 
a liability of the character hère presented. The debt asserted by the 
appellant was for the penalty of the bond, $3,000, claiming the same 
to be due, and that no part thereof had been paid. The statute of 
North Carolina (Code 1883, vol. 1, § 1352) provides a method for Com- 
puting the value of an expectancy, and under such statute the réf- 
érée correctly calculated the value of future installments to become 
due under said pénal bond. The section of the bankruptcy act in 
question seems sufficiently broad to cover the claim. The debts re- 
ferred to, which may be proved, are "a flxed liability, as evidenced by 
a judgment or an instrument in writing, absolutely owing at the time 
of the flling of the pétition, whether then payable or not." We hâve 
hère an instrument in writing creating a flxed liability, the maximum 
of which, so far as the right to recover on the particular obligation, 
is $3,000. The language, "absolutely owing at the time of the flling 
of the pétition," is clear. The penalty of the bond, with the install- 
ments to become due thereon, became absolutely owing at the time 
of the exécution of the instrument, and the language of the act, 
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"whether then payable or not," clearly covers the future installment» 
to become due thereunder. 

In Eiggin v. Magwire, 15 Wall. 549, 553, 21 L. Ed. 233, Mr. Justice 
Bradley, in passing upon the question of a contingent liability under 
the bankniptcy act of 1841, said : 

"But the better opinion la that, so long as It remalned whoUy uncertaln 
whether a contract or engagement -wonld ever rise to an actual duty or lia- 
bility, and there was no means of removlng the uncertainty by calculatlon, 
such contract or engagement was not provable under the act of 1841. * ♦ • 
In 1843 Martin Thomas was stlll Uvlng, and there was no certainty that 
his wlfe would ever survive hlm. It was uncertaln whether there would 
ever be any clalm or demand. On what prlnclple, then, could the covenant 
hâve been liquida ted or reduced to présent or probable value? If an action 
at law had been brought on the covenant at that time, nominal damages at 
most, if any damages at ail, could hâve been recovered. It did not corne 
within the category of annuities and debts payable in the future, which 
are absolute, existing claims. If it had come within that category, the value 
of the wife's probabillty of survlvorship after the death of her husband 
might hâve been calculated on the principles of life annuities." 

It will be observed that the learned justice treats annuities and 
debts payable in the future as absolute, existing claims, and further 
holds that the value of that class of debts can be calculated upon the 
principle of life annuities. 

In Wolf V. Stix, 99 U. S. 1, 25 L. Ed. 309, Mr. Chief Justice Waite, 
in discussing the question of the liability arising under a replevin 
bond in an attachment proceeding to answer the judgment of the 
court for the value of the goods replevied, and -whether such liability 
constituted a contingent debt provable in bankruptcv, under the act 
of 1867, said, at pages 7 and 8, 99 U. S., and page 313, 25 L. Ed.: 

"The debt thus created was provable under the bankruptcy act. It was 
payable upon the happening of an event whlch might never occur, and was, 
therefore, contingent. The bond was in full force when the pétition in 
bankruptcy was filed. The sum to be paid was certain in amouut. Whether 
the event will ever occur which will require payment Is uncertaln; but, If 
It did occur, the amount to be paid was fixed." 

We hâve not been referred to any auihority bearing directly on 
this subject under the présent bankruptcy act, and hâve found noue 
Ourselves, though the case of In re Lipke, 3 Am. Bankr. R. 569, 98 
Fed. 970, incidentally touches thereon, but the conclusions we hâve 
reached herein are amplv supported bv reason and authority. Scovill 
V. Thayer, 105 U. S. 143, 156, 26 L. Ed. 968; Glenn v. Abell (C. C.) 
39 Fed. 10; In re Alexander, 1 Low. 470, Fed. Cas. No. ICI; In re 
King, Fed. Cas. No. 7,785; In re Mead, Fed. Cas. No. 9,365; Sigsby 
V. Willis, Fed. Cas. No. 12,849; Hare & W. Notes to Auriol v. Mills, 
1 Smith, Lead. Cas. pt. 2, pp. 1245-3251. The case of Glenn v. Abell, 
supra, is a décision by Judge Simonton, of this circuit, involving the 
liability of a subscriber to corporate stock for his unpaid subscription, 
and in which such debt was held to be provable under the bankruptcy 
act of 1867. The learned judge said: 

"The liability to pay was flxed; the time — ^the précise moment when to 
pay — may hâve been uncertaln. The subscription was an absolute promise, 
'debltum in prœsentl'; a part, possibly, 'solvendum in futuro.' " 

We are confirmed in the conclusions reached by référence to other 
sections of the présent bankruptcy act. Section 16 provides that: 
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"The llabnity of a person -who Is a co-debtor wlth, or guarantor or In any 
inanner a surety for, a bankrupt shall not be altered by the discharge of 
Buch banknipt." 

Paragraph "i" of section 57 pro vides that: 

"Whenever a creditor, whose claim against a bankrupt estate Is secured 
by the indlvidual undertaklng of any person, fails to prove such clalm, such 
person may do so In the creditor's name, and if he discharge such under- 
taklng In whole or In part, he shall be subrogated to that estent to the 
rlghts of the creditor." 

It would thus appear that to sustain appellee's contention in this 
cause would bring about this condition: that the appellant would be 
denied the right to assert a claim due herself, though the insolvent 
surety would be expressly authorized by law to make proof of a claim 
for the amount due her in her name for his own benefit. Such an 
interprétation would not be in consonance with the reason and spirit 
of the law, and bring about a resuit that could never hâve been con- 
templated by its authors. The bond in this case is a flxed obligation, 
its amount deflnite and certain, and the same was in full force and 
effect at the date of the filing of the pétition in bankruptcy, though 
the liability thereunder is payable in the future, and in stated sums. 
The demand is clearly one the value of which can be ascertained, and 
hence provable under the bankruptcy act; and, the value thereof, as 
thus fixed, being in excess of the penalty thereof, the debt for penalty 
only is provable, and should hâve been allowed by the référée, in- 
stead of the sum reported by him. 

The décision of the lower court wiîl be reversed, and the cause re- 
manded thereto to be proceeded with in accordance with the views 
herein expressed. Keversed. 



OITY NATIONAL BANK OF GEBENVILLE v. BRUCE. 

(Circuit Court of Appeals, Fourth Circuit May 7, 1901.) 

No. 388. 

Bauketjptct — Validitt of Lien— Moktgagb Given in Part for Past Con- 

sibekation. 

A mortgage given by a bankrupt within four months prior to hls 
bankruptcy, in order to constitute a valid lien, under Bankr. Act 1898, 3 
67d, must hâve been given or aecepted in good faith, and not in contem- 
plation of, or In fraud upon, the act, and "for a présent considération." 
Where a mortgage so given was m part for a présent considération, and 
in part as securlty for a renewal of an antécédent debt prevlously se- 
cured by a mortgage, which was void as a.H:ainst other creditors because 
not recorded, It constitutes a valid lien to the estent of the new consid- 
ération, but Is voidable as a préférence to the extent that the notes Be- 
cured were based upon the prior debt 

Àppeal from the District Court of the United States for the Dis- 
trict of South Carolina, in Bankruptcy. 

L. O. Patterson (H. J. Haynsworth, on the brief), for appellant. 
John H. Earle, for appellee. 

Before SIMONTON, Circuit Judge, and PURNELL and .WAD- 
iDJXL, District Judges. 
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WADDILL, District Judge. The question presented by thia ap- 
peal is the correctness of the décision of tlie lower court in disallow- 
ing a certain portion of a lien, to wit, tlie sum of $919, asserted by 
tlie appellant, the City National Bank of Grreenville, S. C, against 
the appellee, J. H. Bruce, trustée of the bankrupt estate of Alverson 
Bros. The facts are briefly thèse: On the 30th of January, 1900, 
an involuntary pétition in bankruptcy was flled against the said 
flnn, and in due time it was adjudicated a bankrupt. Among the 
liens asserted was one to collect a debt secured by mortgage in favor 
of the appellant, the City National Bank of Grreenville. The mort- 
gage was executed on the 9th of January, 1900, to secure a note of 
|3,600 of that date on the stock of merchandise then on hand be- 
longing to the said flrm, and was recorded on the 2Cth day of Janu- 
ary, 1900. Prior to that time, to wit, on the 7th of October, 1899, 
the said flrm had executed a mortgage to one S. J. Wilson to secure 
three notes, aggregating $2,500, with the said Wilson as surety, and 
payable at 30, 60, and 90 days from date, respectively. This mort- 
gage was never recorded, but was indorsed by Wilson, and trans- 
f erred to the bank as collatéral security for the notes. The flrst two 
mortgage notes were paid, and on the 9th of January, 1900, when the 
third note, being for |919, fell due, the said mortgage of that date 
for $3,600 was executed; the appellant bank taking up the note 
it then held, included in the unrecorded mortgage of the 7th of 
October, 1899, and paying in cash the residue, to wit, $2,681. 
The référée and the court below each held the mortgage of the 9th 
of January, 1900, to be valid only to the extent of $2,681, being the 
présent considération paid thereon, and that as to the pre-existing 
debt of $919 it was invalid, and they both found nothing in the évi- 
dence to warrant the conclusion that the mortgage was not given 
and accepted in good faith, or that it was made in contemplation of, 
or in fraud of, the bankruptcy act. 

By section 67d of the bankruptcy act, it is provided that "liens 
given or accepted in good faith, and not in contemplation of or in 
fraud upon this act, and for a présent considération, which hâve 
been recorded according to law, if record thereof was necessary in 
order to impart notice, shall not be affected by this act." To the 
extent, therefore, of the considération paid at the time of the exé- 
cution of the note and mortgage, there can be no doubt of the 
correctness of the décision of the lower court, and it would seem 
equally clear therefrom that the décision was correct as to the por- 
tion of the claim rejected, unless the mortgage of the 7th of Octo- 
ber, also securing that portion, constituted a valid lien which en- 
titled appellant, by reason of one security being a mère exchange 
for the other, to be paid that part of the claim. Clark v. Iselin, 
21 Wall. 360, 22 L. Ed. 568; Cook t. Tullis, 18 Wall. 332, 21 L. Ed. 
933. This mortgage, it will be observed, was never recorded, and 
under the statute of South Carolina (Act 1898, p. 747, Act No. 464), 
as well as the présent bankruptcy act (section 67a), was invalid as 
to a subséquent creditor of the bank. In re Leigh (D. C.) 96 Ped. 806. 

The référée heard the évidence, and passed upon the question of 
the existence of subséquent creditors, which, being a question of 
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fact, tiiis oonrt wfll not interfère with, nnless lie same appeare 
to be plainly unsupported by the évidence. Appellant relies in sup- 
port of its daim on paragrapli "b" of section 60, which is as follows: 
"If a bankrupt shall hâve glven a préférence withln four months before 
the fiUng of a pétition, or after the fillng of a pétition and before tlie adjudi- 
cation, and the person receivlng It, or to be benefited thereby, or his agent 
acting thereln, shall hâve had reasonable cause to believe that It was 
Intended thereby to glve a préférence, it shall be voldable by the trustée, and 
he may recover the property or Its value from such person." 

Tliis paragraph refers to existing debts as distinguished from a 
security or lien given upon the bankrupt estate to raise ready money 
whereby the value of the estate is increased to the extent of the 
amount raised. Counsel earnestly insist that inasmuch as it is pro- 
vided by this statute that préférences given shall be valid, unless 
those accepting such préférences shall hâve had reasonable cause 
to believe that it was intended thereby to give a préférence that the 
mortgage of the 9th of January constitutes a valid security for 
the |919 as well as for the |2,681, the présent considération paid 
thereon. 

Mr. Collier, in the third édition of his valuable treatise on the 
Bankraptcy Act, at page 355, in discussing the question of préfér- 
ences, says: 

"As a corollary to the proposition that only transfers -whlch diminlsh the 
estate of the banlirupt are préférences, It may be stated that préférences 
arise only in the case of antécédent debts. Tbe distinction betweeu a security 
and a préférence Is determined In accordance with that corollary. Property 
transferred by a borrower at the tlme of receivlng a loan, and for the pur- 
pose of making the lender safe, is a security. Its valldlty, If unaccompanied 
by positive fraud, Is recognized and enforced In bankmptcy. But a transfer 
Intended to enable one to secure payment of antécédent debt Is a préférence, 
if Its efCect Is to give that créditer an advantage over others. If that Is not 
Its effect, It Is a valid payment" 

An array of authorities is cited in support of the text. In Tif- 
flany v. Institution, 18 Wall. 375, 21 L. Ed. 868, Mr. Justice Davis, in 
speaking of the différence between préférences and the payment of 
antécédent debts and securities given at the time of incurring liabili- 
ties, says: 

"Neither the terms nor poUcy of the bankrupt act are violated If thèse 
collaterals be taken at the tlme the debt Is incurred. His [the bankrupt'sl 
estate Is not Impaired or dimlnished In conséquence, as he gets a présent 
équivalent for the securities he pledges for the repayment of the money bor- 
rowed. Nor In dolng this does he prefer one creditor over another, which 
Is one of the great objects of the bankrupt law to preveht. The préférence 
at whlch this law Is dlrected can only arise In case of an antécédent debt. 
To seciire such a debt would be a fraud on the act, as It would work an 
unequal distribution of the bankrupt's property, and therefore the debtor and 
creditor are alike prohiblted from glvlng or receivlng any security whatever 
for the debt already incurred. If the debtor had good reason to believe the 
creditor to be insolvent. But the glvlng securities when the debt is created 
Is not within the law, and. If the transaction be free from fraud In fact, 
the party who loans the money can retaln them untU the debt Is pald. In 
the administration of the banlcrupt law In England, this subject bas frequently 
come before the cmu-ts, who hâve unlformly held that advances may be made 
in good faith to a debtor to carry on his business, no matter what his condi- 
tion may be, and that the party making thèse advances can lawfuUy take 
securities at the time of their repayment Aud tbe âeclsloiu in thia country 
are to the same eUect" 
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Appellant's contention, in effect, raises the question of whether 
the mortgage of the Gth of January is a security or a préférence, or 
both, and -wliether it can be both. It is offered to sustain a claim 
against the bankrupt estate of |3,600, and in order to maintain ap- 
pellant's claim, and to enable it to secure a sum sufiQcient to cover 
the pre-existing indebtedness due the bank of $919, as well as the 
présent considération paid at the time of the giving of the mort- 
gage, it must be admitted and allowed for the face value thereof, 
which makes it necessary to treat it as a lien upon the estate of 
the bankrupt for the full sum thereof, to the exclusion of the other 
debts. The prÊTious debt due, by reason of the Octobër transac- 
tion, has beeh entirely extinguished, and that incident settled and 
concluded, and a new obligation of the bankrupts given, to wit, for 
|3,600, the exact amount of the lien asserted, and hence falls within 
the express terms of subdivision "d" of section 67 of the bankruptcy 
act, namely, that, to be valid, it mUst be accepted in good faith, 
not in contemplation of or in fraud upon the act, for a présent con- 
sidération, and properly recorded. The décision of the lower court 
seems to be in accordance with the fair interprétation of the stat- 
ute, and supported by authority, and the same is hereby aflQrmed. 



OWENS v. BRUCE. 

(Circuit Court of Appeals, Fourth Circuit. May 7. 1901.) 

No. 389. 

Bankktjptct— Sale oï' Goods by Trustée— Construction of Contract. 

A trustée In banlîruptcy soliclted sealed Wds for the stoclî of goods of 
tlie bankrupt, stating the "involce priée" of the stock. A bidder, -who 
•was glven fuII opportunity to examine the stoelî, and who made such 
examination to some extent, made a lump bid therefor, which was ac- 
cepted. 3eld, tliat he was not entitled to a déduction from the amount 
bid because of the fact that a small portion of the stoclt had been pur- 
chased by the banlirupt from another merchant for 50 per cent, of the 
priée at which the trustée invoiced it, the Involce priée correetly stating 
the prime cost of such goods in the market. 

Appeal from the District Court of the United States for the Dis- 
trict of South Càrolina, in Bankruptcy. 

L. O. Patterson (H. J. Haynsworth, on the brief), for appellant. 
John H. Earle, for appellee. 

Before SIMONTON, Circuit Judge, and PURNELL and WAD- 
DILL, District Judges. 

WADDILL, District Judge. The question presented by this ap- 
peal is the correctness of the décision of the lower court in deter- 
mining the effect of a certain ofCer made by the appellant, Frank C. 
Owens, to the appellee, trustée of the bankrupt estate, for the pur- 
chase of the bankrupts' stock of goods, arising from the use of the 
words, referring to the said trustee's advertisement of the stock of 
goods, "Inventorying $10,571.76, as per your circular letter," the con- 
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tention of the appellant being tliat, as Alverson Bros, had acquired 
about H,400 of the stock thus adTertised at 50 per cent, of the origi- 
nal cost price, therefore he should be entitled to a corresponding 
déduction in his ofEer to the trustée. The case was fully heard by 
the référée upon évidence taken by him, and he reported that the 
appellant was not entitled to such déduction, but ought to pay the 
full amount of his offer, to wit, |7,050.50, to which action of the 
référée exception was taken, and the same question was presented 
for review to the lower court, and that court, in a well-considered 
opinion, in which this court fully concurs, and adopts as its own, 
confirmed the report of the référée, the opinion of Judge Brawley 
being as follows: 

"The question presented by this pétition for review arlses out of the fol- 
lowlng facts: J. B. Bruce, a trustée of the bankrupt estate of Alverson 
Bros., sent to a numlier of persons a circular letter invitlng sealed tiids up to 
12 m., May 26th, for the stock of goods of the bankrupts, representing that: 

" 'ïhis stock, vchich Is eomposed of seasonahle goods, comparatively new, 
and in good order, and which has been inventoried at Involce priées, conslsts 
of boots, shoes, elothing, gents' furnishlng goods, mlllinery, dry goods, notions, 
and fixtures. 

Boots and shoes, inventory $ 6,424 69 

Clothing, gents' furnishing goods, inventory 2,029 22 

Dry goods, mlllinery, and notions, Inventory 1,9(54 55 

Fixtures, inventory 143 00 

Ç10,571 76' 

"On May 21st, Frank O. Owens addressed a letter to the trustée, saylng: 'I 
beg to offer you $7,050 for the bankrupt stock of Alverson Bros., inventorying 
$10,571.76, as per your circular letter.' This and other bids were opened on 
May 26th, and, it appearing that bid of Owens was the hlghest, It was duly 
accepted, and Owens was notifled of the aceeptance; and a few days later 
the trustée and Owens proceeded to check the inventory of the goods, which 
was found to be in the main correct, with the exception of a few clérical 
errors, which were corrected. Included in the stock of goods were some arti- 
cles of merchandise which had been purchased by the bankrupts from one 
Robinson, inventoried at about $1,400, that being the original, involce price 
wheu bought by Robinson; but, as Alverson Bros, had bought this stock from 
Robinson at 50 per cent, of their cost, Owens claims that he should be 
allowed a déduction on his bid for the différence between the inventory fig- 
ures and the actual cost to Alverson; the amount of déduction claimed being 
about $570. The référée refused to allow this déduction, and the pétition 
impeacbes the correctness of his conclusion. It appears that, before maklng 
his bid, Owens, by permission of the trustée, had beeu allowed to examine 
this stock of goods, and that he went to the storehouse for that purpose, 
aecompanied by his clerk, and made a superflcial examination. Full oppor- 
tunity, however, was given him of maklng a thorough examination, and it 
also appears that he knew that a portion of the stock of goods had been 
bought by Alverson Bros, from Robinson at a low figure. The précise ques- 
tion is whether, under the terms of the contract, Owens shall pay in accord- 
ance with the original involce price of the goods, or whether he shall be 
allowed a déduction because Alverson Bros, had bought a certain portion at 
50 per cent, of the original involce pi'ice. An invoice is deflned to be a writ- 
ten account of the partieulars of merchandise shipped or sent to a purchaser, 
consignée, etc., with the value or priées and charges annexed. It would 
scareely be contended that Owens would be released from payment of any 
portion of this stock of goods if it had happened that the father of the 
bankrupts, for the purpose of setting them up in business, had made a gift 
to them of a certain portion of the stock of merchandise; and if, by good 
fortune, Alverson Bros, had secured a portion of a valuable stock of goods at 
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10 per cent, or 25 per cent of thelr value, there would be no misrepresenta- 
tlon If they faad stated the Involce price of thelr goods at the original prime 
cost. That is, in fact, what is commonly applied by the wûrds 'Invoice 
price,' which the Standard Dictionary deflnes to be 'prime cost of goods In- 
voiced.' In Lewis v. Rucker, 2 Burrows, 1167, Lord Mansfleld, in an In- 
surance case, said: 'The Insurer must pay the prime cost; that is, the value 
of the thing insured at thé outset;' and in Le Roy v. Insurance Co., 7 Johns. 
343, Justice Thompson says 'that "invoice" is sometimes used and under- 
stood as. contalning an aecount of the prime cost of the articles specifled.' 
Thus, in Marshall, it is said the 'loss is estima ted accordiug to the prime 
cost; that is, the invoice price.' And again, 'The prime cost — that is, the 
value of the thlng Insured at the outset — is what the underwriter is to pay.' 
There is no dispute that the inventory hère did not correctly give the invoice 
price, — that is, the prime cost of the goods invoiced to Robinson, — and, inas- 
much as It clearly appears that Owens, before making his bid, had full oppor- 
tunity to examine the goods, and to ascertain whether or not the inventory 
correctly stated the original invoice price, and as his bid was for a lump sum, 
I am of opinion that he is not entitled to the réduction claimed, and the dé- 
cision of the référée is sustained." 

The decree of tlie lower court is afarmed. 



In re OLAIBORNB. 

(District Court, S. D. New York. April 29, 1901.) 

Bankruptct — Bakkrupt's Aerbst before Filing op Pétition— Habeas 
Corpus. 

Bankr. Act 1898 contains no provision authorizing a com't of bankruptcy 
to diseharge from custody on habeas corpus a bankrupt who was impris- 
oned under a lawful civil process before the flling of the pétition, even 
though the debt for which he Is held is provable, and hence one from 
whlch he wlU be released by a discharge, nor is such authority given by 
anythlng in the gênerai orders. Section 9a exempts the bankrupt from 
arrest on dvil process, only after proceedings hâve been commenced; and 
gênerai order No. 30 of the suprême court (18 Sup. Ot. vili.) authorizes 
the granting of a writ of habeas corpus, only to brlng an imprisoned debtor 
before the référée for the purpose of testifying. 

In Bankruptcy. On writ of habeas corpus for the discharge of 
the bankrupt from imprisonment 

Koger M. Shennan, for bankrupt. 
James D. McClellan, opposed. 

BKOWN, District Judge. In an action heretofore brought by the 
bankrupt in the New York suprême court against Adam E. Schatz, 
late city judge of Mt. Vernon, Westchester county, to recover dam- 
ages for alleged false imprisonment upon a warrant of arrest there- 
tofore issued by him against the bankrupt, a judgment dismissing 
the complaint with $66.82 costs was entered against the bankrupt 
on December 22, 1900. Under the state law the plaintiff in such 
an action, if unsuccessful, is liable to an exécution against the per- 
son for the recovery of the costs of the suit; and upon such an ex- 
écution issued on March 6, 1901, the défendant was arrested and 
committed by the sheriff. Afterwards and while in custody, the 
bankrupt caused to be ftled his voluntary pétition in bankruptcy 
ou April 20, 1901, and on that day procured from this court a writ 
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of habeas corpus to inquire into thé cause of hîs détention. In 
obédience to the writ the sheriff produced the bankrupt before the 
court, wbereupon the foregoing facts appeared. 

It is contended for the bankrupt tbat he is entitled to a discharge 
from custody, for the reasou that the judgment for costs is a provable 
debt under section 63a (1), and would be barred by a discharge in 
bankruptcy because not within the exception of section 17a (2). I 
am inclined to think the latter claim to be correct, because the prés- 
ent debt is not within the language of section 17a (2). That clause 
applies only to judgments "in actions for willful and malicious in- 
jury to the person or property of another"; that is, of some person 
other than the bankrupt, in which the bankrupt may be adjudged 
answerable for damages for a willful injury to such other person. 
The présent action was not of that kind; it was brought by the 
bankrupt to recover for a willful injury to himself, and the judg- 
ment adjudicated that there was no such injury. Although the de- 
fendant in that action is entitled under the New York law to an 
exécution against the person for costs, that does not enlarge the 
scope of the exception under section 17 of the bankrupt act. 

But whether the aboTe construction of section 17a (2) be correct 
or not, I do not flnd any warrant in the bankruptcy law, or in the 
gênerai orders of the suprême court, for the discharge of the bank- 
rupt from custody. Section 9 seenis to provide only for exemption 
from arrest upon process after bankruptcy proceedings are com- 
menced; and section 11 applies only to a stay of suits pending or 
the issue of further process therein. General order Ko. 30 of the 
suprême court (18 Sup, Ct. viii.) provides for cases where the bank- 
rupt is in custody under an arrest made both before and after the 
initiation of the bankruptcy proceedings; but it is only in cases 
where the bankrupt has been arrested or committed after the flling 
of his pétition, that the court is authorized to grant a discharge 
from imprisonment, even though the debt be provable. The lan- 
guage of gênerai order No. 30 is explicit, that: 

"If, at the time of preferring his pétition, the debtor shall be imprisoned, 
the court upon application, may order him to be produced upon habeas corpus, 
by the jailer or any offlcer in wbose custody he may be, before the référée, for 
the purpose of testifying In any matter relating to bis bankruptcy." IS Sup. 
Ct viii. 

I flnd no further warrant anywhere for interférence with the cus- 
tody of the prisoner when he was imprisoned under lawful process 
before filing the pétition. The application in this case not being 
for the purpose stated in gênerai order No. 30, but for the debtor's 
full discharge from custody, it must be denied, and the writ dis- 
missed. 
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SPRBCKELS SUGAR-EEFINING CO. v. McOLAIN, Collecter. 

(Circuit Court, E. D. Pennsylvanla. May 18, 1901.) 

Nos. 3, 46. 

1. Internai, Revenue— W ah Revende Act of 1898— Tax on Sugak Refiners. 

Ttie tax required to be paid by sugar refiners by the war revenue act 
o£ ISOS, § 27, whlle measured by tlieir gross receipts, is not a direct 
tax on such receipts, but au excise laid upon the business of refining, 
and as such is constitutional. 
)i. Same— Mode of Collection. 

The war revenue act of 1898 having made no provision as to tlie mode of 
coUecting such tax, by virtue of section 31, and Kev. St. § 3i47, the 
cominissloner was authorized to establish the same by régulation; and 
having doue so by circular of Instructions July 7, 1899, malcing the tax 
assessable as soon as determined from the monthly returns required 
by the act, from that time forward monthly collections were expressly 
authorized by law. Prlor to that date such collections were also author- 
ized, the act itself making the assessment when the amount of the tax 
due was made to appear by the monthly returns showing gross receipts 
exceeding $250,000. 
8. Same — Gross Receipts of Refinbr— Money Earnbd befoee Passage dp 
Act. 

Such tax being upon tïie business, and not upon the receipts, money 
received by a refiner after the passage of the act, but which was the 
product of business doue previously, is not to be taken into account 
In Computing the tax. 
4 Same — Items Included in Gross Receipts. 

In flxing the gross receipts of a corporation organized for and engaged 
in the business of sugar refining, for the purpose of Computing the tax 
on such business, interest received on corporate funds, and for the 
rental of wharves owned by the corporation, and used chlefly for the 
purposes of its business, should be included as income from the busi- 
ness; but receipts from stevedorlng done in unloadlng cargoes of sugar 
consigned to the corporation, and charged to the vessel, whose duty 
It was to discharge such cargoes, are not receipts of the business, and 
should be excluded. 

Action against défendant, as collecter of internai revenue, to re- 
cover taxes claimed to hâve been illegally exacted from plaintifE as 
a sugar reflner. 

John G. Johnson, for plaintiff. 

J. W. Thompson and J. B. Holland, for défendant. 

J. B. McPHEESON, District Judge. The parties to thîs action 
hâve agreed upon a spécial verdict, of which the following are the 
material portions: 

"The jury, as a spécial verdict, do find that during the period covered 
by the flrst suit to Octoher sessions, 19O0, No. 3, returns were made by the 
plaintifC to the défendant of its receipts as per Schedule A, hereto attached, 
which is a summary of returns of Spreckels Sugar-Itefining Company, cover- 
Ing its entire gross receipts from June 14, 1898, to March 1, 1900; that the 
column headed, 'Period Covered by Returns,' shows the month for which the 
returns were made; that the column headed, 'Indebtedness Due Before Jmie 
14th, 1898,' covers the amounts included in the monthly returns from month 
to month of receipts by the company for sugars sold and delivered ante- 
cedently to June 14, 1898. No receipts from sugars sold subsequently to 
June 14, 1898, are included in said column. The column headed, 'Interest,' 
glves the amounts included in said monthly returns of receipts during the 
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month by the plaintiSf derived from Interest upon Its investments of moneys 
and property as explained by the testimony of Mr. Bail. The column headed, 
'Rent and Wharfage,' gives the amount included in sald monthly returns 
from time to time of receipts during each month by the plaintifC as rent and 
wharfage of Its property, said rent and wharfage being paid as is explained 
In the testimony of Mr. Bail. The column headed, 'Stevedoring,' gives the 
receipt in each month included In its monthly returns by the corporation 
plaintiff from stevedoring. Said receipts from stevedoring were had in the 
way and manner explained in the testimony of Mr. Bail. The column 
headed, 'Sugars Sold Since June 14, 1898,' gives the amount of receipts in 
each month included in said monthly returns from ail sales of sugar, 
whether manufactured and reflned, manufactured or refined, or sold without 
manufacturing or refining, by the corporation plaintiff since the 14th day of 
June, 1898. The column headed, 'Gross Receipts,' states the amounts of 
each monthly return made by the corporation plaintifC of its receipts in the 
respective months, and includes ail its receipts from every source. It is 
the aggregate of the returns under the five spécial heads just described. 
The column headed, 'Amount of Tax Paid,' gives the amount paid at each 
monthly time of payment by the corporation plaintiff upon the total amount 
of its gross receipts as returned for the month in the preceding column. 
The column headed, 'Dates of Payment,' gives the date of payment of each 
of the amounts stated in the preceding column. 

"The Schedule A, being 'Summary of returns of Spreckles Sugar-Reflning 
Company, covering its entire gross receipts from March Ist, 1900, to August 
Ist, 1900,' gives siniUar particulars concerning ail the transactions covered 
by the second suit to October sessions, 1900, No. 40. 

"The jury flnd that the défendant, the collector of Internai revenue, corn- 
pelled the corporation plaintif! to pay under protest, at the respective times 
mentioned in the column headed, 'Dates of Payment,' the amount of the tax 
upon the monthly returns; that an appeal was duly made to the commia- 
sioner of internai revenue; and that before each of the sults was brought 
the commissioner of internai revenue, as to the amounts comprised in said 
suits, refused to make any allowance or return of the sums paid. • * * 

"The jury further flnd that the plaintiff, the Spreckels Sugar-Refining 
Company, is a corporation incorporated under the laws of the state of 
Pennsylvania for the purpose 'of refining sugar, which will involve the 
buying of raw material therefor, and seïling the manufactured products, 
and of doing whatever else shall be incldental to the said business of 
refining.' 

"If the court shall be of the opinion that the plaintiff has a cause of 
action against the défendant for the total amount of taxes paid on ail gross 
receipts during the period covered by said suit, they flnd for the plaintifC 
in the respective sults for the amounts so found to hâve been paid. with 
interest thereon as above stated; otherwise, they flnd for the défendant. 

"If the court shall be of the opinion that the plaintifC is not entitled to 
recover the total amount of the taxes paid upon the plaintifC's gross receipts 
as aforesaid, but Is entitled to recover for the amount paid upon any of the 
items included in its returns of gross receipts as above set forth, they flnd 
for the plaintiff for the amounts so found to hâve been paid, with Interest 
as aforesaid; otherwise, they flnd for the défendant. 

"If the court shall be of the opinion that the plaintifC has a cause of action 
against the défendant for interest upon the amounts paid montlily as above 
set forth, they flnd for the plaintiff for the sald amounts of interest; other- 
wise, they flnd for the défendant." 

The principal question raised by this case is the constitutionality 
of section 27 of the war revenue act of June 13, 1898, so far as sugar 
reflners are concerned. The plaintiff contends that the tax imposed 
by the section is a direct tax specifically laid upon the gross receipts 
of reflners, and is invalid, because it is not apportioned in accordance 
with article 1, § 9, cl. 4, of the fédéral constitution; while the govern- 
ment contends that the tax is valid, because it is not a direct tax, but 
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an excise laid upon the business of reflning, and not upon the receipts 
tMeni^elves arising from the business. Tlie présent suit is a test case, 
destined for tbe suprême court of the United States, and theref ore I 
shall not undertake the superfluous and somewhat difflcult task of 
discussing the numerous décisions which hâve more or less bearing 
on the controversy, A question of taxation is peculiarly a question 
for a court of last resort; for the discussion of the subject belongs es- 
sentially to a région of fiction and construction, and the linal dé- 
cision is often determined by considérations of policy alone. Every 
tax, in the final analysis, is an exaction from an individual or a cor- 
porate taxpayer; but in many an instance the discussion stops short 
of this point, and treats the tax as if it were to be satisfled by the 
inanimate object or the immaterial franchise in respect of which it 
has been imposed. Fréquent examples of such use of words may 
easily be found, and this method of speech has led, I think, to much 
confusion and discord among the cases, so that it is not hard to find 
ample authority on almost any phase of a controversy concerning 
taxation. In the case now before the court it would not be difflcult 
to choose from the décisions that hâve been cited by the respective 
parties sufficient authority to support either conclusion, and, in this 
State of the question, I believe my duty to be fully performed when 
I sustain the constitutionality of the section without discussion, on 
the ground that I hâve not been clearly satisfled that it ought to be 
stricken down. 

Several questions remain to be decided, upon which I shall express 
my opinion briefly: First. Was the coUector justifled in demanding 
monthly payments? I answer this question in the afiQrmative. ïhe 
tax is, no doubt, an annual tax, in the sensé that it is to be paid 
each year; and, if provision for its assessment and collection had 
been made by the act, such provision would hâve been obligatory both 
upon the government and upon the reflner. But, as no such pro- 
vision is to be found, and as section 31 expressly déclares "that ail 
administrative, spécial or stamp provisions of law, including the 
laws in relation to the assessment of taxes, not heretofore specifically 
repealed, are hereby made applicable to this act," it seems to follow 
that by virtue of this section ail the provisions of section 3447 of 
the Revised Statutes become applicable. By the last-named section 
it is declared that, "whenever the mode or time of assessing or collect- 
Ing any tax which is imposed is not provided for, the commissioner 
of internai revenue may establish the same by régulation." Such a 
régulation was made by the commissioner on July 7, 1899, by a cir- 
cular, to be found in Treasury Décisions, No. 21,367, containing the 
following instruction to collectors of internai revenue: "Under the 
provisions of section 31, above quoted, it is also held that the tax thus 
imposed is assessable as soon as determined from the monthly returns 
required to be rendered." At least after July 7, 1899, therefore, the 
monthly assessments were expressly warranted by law. Before that 
date, I think that the act itself made the assessment, under the rule 
laid down in Dollar Sav. Bank v. U. S., 19 Wall. 240, 22 L. Ed. 80, and 
in King v. U. S., 99 U. S. 233, 25 L. Ed. 373. In the former case Mr. 
Justice Strong used the following language: 
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"Nor Is there anything In the objection that the taxes for whieh judgment 
bas been recovered In thls case had not been assessed. No other assess- 
ment than that made by the statute was necessary to détermine the estent 
of the bank's liability. An assessment is only determining the value of 
the thing taxed, and the amount of the tax required of each individual. 
It may be made by deslgnated ofiBcers, or by the law itself. In the présent 
case the statute required eyery savlngs bank to pay a tax of 5 % on ail 
undistrlbuted earnings made or added during the year to their contingent 
funds. There was no occasion or room for any other assessment. This 
■was a charge of a certain sum upon the bank, and, wlthout more, it made 
the bank a debtor." 

This language is djrectly applicable to the présent case, and what- 
ever difflculty might hâve existed in applying the rule before July 
9, 1899, to a case where the gross receipts did not at once appear from 
the monthly retums to exceed $250,000, no such difificulty is found 
in the case now under considération ; for the flrst retum made by the 
plaintiff showed that the gross receipts for sugar sold since June 13, 
1898, — the date of the act, — amounted in the last two weeks of 
that month to |660,865.07. 

The second question is this: Was the plaintiff taxable in respect 
of money received aJter the passage of the act, although such money 
had been eamed previously thereto? I think the answer must be, 
no. If the tax had been directly upon the plaintiff's gross receipts, 
the government's position upon this point would be stronger; for 
it might then be argued with a good deal of force that the act taxed 
ail gross receipts in excess of $250,000, and took no account of the 
sources from which they were derived, except to déclare that they 
must be received in the business of reâning. But as the government 
takes the position that the tax is an excise upon the occupation of 
reflning, measured by the annual receipts of the business, I think 
the inévitable inference is that the business should be valued either 
from the time the act was passed, or from the Ist of July succeeding, 
— that being the beginning of the spécial tax year, — and that receipts 
■which were the product of a preceding business activity should not be 
taken into account. 

The third question concerns the taxability of interest received 
by the plaintiff upon its corporate funds, either deposited in bank or 
invested in income-producing securities. This interest, I think, livas 
properly included by the collector in determining the annual value of 
the business. It was corporate property, presumably used for corpo- 
rate purposes, and was as much engaged in the business of reflning 
as the capital invested in machinery or raw materials. 

Similar observations may be made concerning the fourth question, 
namely, whether the receipts from capital invested in wharves was 
properly included. Scarcely any vessels lie at thèse wharves, except 
the vessels that bring raw sugar to the plaintiff, and the wharves 
are used for the convenience and greater profit of the corporate 
enterprise. The money paid by the vessels for wharfage is, I think, 
a receipt of the business. The receipts from stevedoring, however, I 
think, were not properly included. It is the duty of a vessel bringing 
sugar to the plaintiff to unioad the cargo; and, if this duty should be 
actually discharged by the vessel, the cost of stevedoring would be 
paid from another source than from the plaintiff's treasury. If, how- 
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ever, tïi,e plaînlîff chooses to unload the cargo and to charge the nsnal 
price for the work, this labor, it seems to me, is net done in the course 
of its business as a refiner, but merely in discharge of the TesseFs 
obligation to unload at its own expense. 

In accordance with the above opinion, the plaintiff is entitled to 
judgment as follows: 

(1) For tax paid upon $204,912.51 and f517.92 of receipts on ac- 
count of business done before the passage of the act; and 

(2) For tax paid upon $143,146.45 and $25,874.31 of receipts for 
stevedoring; with the proper interest upon both sums. 

The total amount which the plaintiff is entitled to recover is there- 
fore $1,050.82, for which judgment will be entered. 



OLSEN V. WHITNEÏ et al. 

(District Court, N. D. California. May 31, 1901.) 

No. 12,356. 

1. Seamen— Wagbs— Injdry Whilb in Service. 

A seaman shipping for a flshing voyage on a lay, vrho Is Incapacitated 
by an injury received while in the service of the ship, without gross nég- 
ligence or misconduct on his part, is entitled to recover the same wages 
he would hâve received had he remained in the service until the end 
of the voyage. 

8. Judgment— M ATTBHS Cokcluded— Sepakatb Causes of Action. 

A Judgment in an action brought by a seaman Injured while on a voy- 
age, to recover damages from the owners of the vessel for the négligence 
of the master in faillng to talie him to the nearest port, where he could 
hâve proper care and médical attention, is not a bar to a subséquent 
action by such seaman to recover his wages for the voyage. While the 
claim for wages mlght hâve been jolned in the flrst suit, it constituted a 
separate cause of action, which the llbelant had the right to prosecute 
separately. 

In Admiralty. Suit by seaman to recover wages. 

H. Digby Johnston, for libelant. 
Myrick & Deering, for défendants. 

DE HAVEN, District Judge. It is alleged in the libel that libel- 
ant shipped as third mate on the schooner Uranus, April 3, 1899, 
for a cod-flshing voyage to the coast of Alaska, at wages depending 
on the catch at the rate of $27.50 per 1,000 codfish caught by him, 
and in pursuance of such contract entered into the service of the 
schooner on the foUowing day, and so continued until April 16, 
1899, when his leg was fractured while engagea at his work on the 
deck of said schooner; that by reason thereof 'Tie was unable fur- 
ther to perform the duties of such seaman, and remained so unable 
until long after the schooner completed her voyage." The action is 
to recover the wages which would hâve been earned by the libelant 
if the voyage had been completed by him, calculated on the basis of 
the agreement under which he shipp^ed. 

1. It is a well-settled rule of the maritime law that a seaman 
injured in the service of his ship, without gross négligence or gross 
misconduct on' his part, is entitled to fuU wages to the end of the 
voyage for which he shipped. The City of Alexandria (D. C.) 17 
Fed. 390; The Eobert C. McQuillen (D. C.) 91 Fed. 688; The Gov- 
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emor Ames (D. 0.) 55 Fed. 327; Longstreet t. The E. R. Springer 
(D. C.) 4 Fed. 671; Neilson t. The Laura, 2 Sawy. 242, Fed. Cas. 
No. 10,092; Cnrt. Merch. Seam. p. 290. 

2. The action i« not barred by the judgment in the former action 
brought by the libelant against the schooner Uranus. That was 
an action to recover damages sustained by the libelant by reason of 
the fracturing of his leg on the voyage mentioned in the libel herein. 
The libel in that case charged that the injury received by libelant 
was caused by the négligence of the owners of the Uranus in send- 
ing her upon the voyage with insufflcient tackle; and it was fur- 
ther charged that her master was guilty of négligence, after the 
accident, in not going into the nearest port, where libelant could 
hâve received proper surgical and médical care. The court found 
that the master of the Uranus was négligent as charged, and that 
by reason thereof the libelant had sustained damages in the sum 
of |1,000, for which judgment was rendered in his favor. The libel- 
ant did not seek in that action to recover the wages now sued for, 
and his right to recover the same was not in issue, and was not deter- 
mined by the court. It may be conceded that the claim to recover 
wages might hâve been joined in the former action with the claim 
for damages therein litigated, but the failure to make such joinder 
is not fatal to the right of libelant to recover at this time. The 
causes of action are essentially différent, and the libelant had the 
right to prosecute them separately. Upon the gênerai question of 
estoppel by judgment, see Cromwell v. Sac Co-, 94 U. S. 351, 24 
L. Ed. 195. The libelant is entitled to recover, and, unless the 
parties agrée within 10 days upon the amount of wages which would 
hâve been earned by him, the cause will stand referred to Com- 
missioner Morse to ascertain and report the amount, with interest 
f rom the date of the flling of the libel ; the libelant to recover costs. 



A. B. DICK CO. V. WICHELMAN. 

(Circuit Court, S. D. New York. Aprll 15, 1901.) 

CoNTEMPT — Vacating Decbbb— Sbcond Appmcation. 

Where an application for vacation of a decree flnding flefendant 
guilty of contempt had been made and denied, a second application to 
the same effect, without leave o£ court first obtained, will not be con- 
sldered. 

Frederick A. Wichelman, in pro. per. 
S. O. Edmonds, opposed. 

LAOOMBE, Circuit Jndge. In Aagust, 1898, a final decree was 
entered in this suit adjudging the défendant guilty of contempt, 
and imposing a fine of flOO, which he paid. Application is now 
made requesting that such decree be vacated and set aside. Pre- 
clsely the same application was made on January 16, 1901, and was 
denied, with a mémorandum of opinion stating the grounds for siieh 
déniai. 106 Fed. 637. No affidavit nor argument is presented hère 
in any way controverting the sufficiency of the grounds set forth 
in the former opinion. The application, therefore, is denied for the 
109 F.— 6 
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same ireason as was sitated before. The proceeding of tixe defençL- 
ant; howéver, renewing an application already denied, without leave 
of the court flrst obtained, is outrageously vexations to his adver- 
sary, and it would seem that a time bas corne wben some action 
sbould be taken bj the court to prevent the continued présentation 
of friyolous applications. If the défendant has not himself intelli- 
gence sufiScient to understand the décisions and the opinions of the 
court, he should secure the services of some soliciter, and leave the 
condnct of the cause in his hands. It is not right that the plaintifE 
should be harassed by being brought into court on such applica- 
tions, and it is unfair to the other litigants having proper motions 
upon the calendar to be delayed iç having them heard while such 
applications as this are being urged. It appears from the records 
that in the final decree enjoining the défendant there was included 
a judgment for $699.91 costs, and that exécution to the marshal has 
been returned nuUa bona. Inasmuch as more than six terms hâve 
elapsed since the final decree, it would seem that this amount should 
be paid by the défendant before any further motion is made in this 
cause. 



CANTEELL & COCHRANE, Limited, v. WITTEMANN et al. 

(Circuit Court, S. D. New York. Aprll 15, 1901.) 

Tbadk-Makk — Inpringement — Pebliminart Injunction. 

A preliminary Injunctlon, In an action to enjoln the use of tnfrlnglng 
label, wliere there is a conflict of évidence as to the date of the orlglna- 
tion of the combinatlon of color and form, will be deferred tlll final 
hearlng. 

Motion for Preliminary Injunction. 

Wetmore & Jenner, for the motion. 
Straley, Hasbrouck & Schloeder, opposed. 

LACOMBE, Circuit Judge. In view of the conflict of évidence as 
to the date of origination of the combination of color and form, 
which is simulated by the labels that défendants offer for sale, the 
question of a right to injunctive relief should be left till final hearing. 
It seems highly probable that most of thèse all^ed anticipating 
labels will disappear on cross-examination, but the aiBdavits which 
now assert their early existence, notably Lighte's, which swears to 
one virtually identical with défendants' alleged infringing label as 
early as 1869, cannot be disregarded while the earliest date positively 
proved by complainant is 1877. Défendants, however, should file 
sworn accoTints monthly, showing ail sales of labels similar to the 
one complained of, with the names and addresses of parties to whom 
same were sold. 
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AMERICAN ORDNANOB CO. v. DRIGG»-SBABTJRY GUN & 
AMMUNITION CO. 

(Circuit Court of Appeals, Second arcult. May 8, 1901.) 

No. 121. 

Patents— Invention— Breech-Loadins Ordnance. 

The Dashiell patent, No. 544,637, for breeeh-loading ordnance, clalm 19, 
which covers merely a mutllated screw breech block of a two-motlon 
gun, eut away longitudinally on one side in a curre drawn from the 
pivot of the carrier, to enable the block to swing out -without vcithdrawal 
in the direction of the bore, is vold for lack of patentable invention. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

Thls cause cornes hère upon appeal from a decree of the circuit court, 
district of Connecticut, dlsmissing the blU. 99 Fed. 982, 996. The suit was 
brought for alleged infringement of United States letters patent No. 544,637, 
dated August 13, 1895, to R. B. Dashiell, for improvements in breeeh-loading 
ordnance. Infringement was charged of claims 12, 14, 19, and 20, but only 
clalm 19 is brought up on appeal. 

W. H. Singleton, for appellant. 
Ernest Wnkinson, for appellee. 

Bef ore LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The appellant's hrief succînctly states 
the distinctions between varions classes of ordnance which make 
the language of the spécification and claim intelligible to one not 
an expert: 

"In the class of ordnance to which the présent invention belongs there 
are two types, — the 'three-motion' and 'two-motlon' guns. In both, the guns 
hâve a breech chamber, wlth segmentai, threaded portions, and a breech 
block, with complementary segmentai, threaded portions; the breech and 
the block havlng blank portions. The block is inserted into the breech, the 
threaded portions of one reglstering wlth the blank portions of the other, 
and the block is then partlally rotated, so that its threaded portions engage 
those of the gun, Interlocklng the block with the breech, and holding the 
former against the backward force of the discharge. Guns of thls class 
are styled 'mutllated screw-threaded,' as the threads are Interrupted. In 
the three-motlon gun the breech block Is partlally rotated to release its 
threaded engagement wlth the breech, Is withdrawn axially out of the 
breech, and Is swung to one side; thèse being the three-motions which give 
the gun its name. Two-motlon guns omit the second step, the axial with- 
drawal, and the breech block bas the first and third motions only. The 
block is first partlally rotated, and is then swung outwardly, opening the 
breech of the gun." 

It is, of course, manifest that if the block is to be swung out 
to one side of the breech, without first being withdrawn axially, 
it must be of such shape as to swing clear of the breech, or, if not, 
clearance must be secured by cutting off some portion of the breech, 
of the block, or of both. Moreover, it is also manifest that the 
amount thus required to be eut off will dépend upon the depth of the 
breech block and the location of the pivot on which it swings. The 
patent describes and claims several improvements: 

"The object of the Invention is to slmplify the construction of rapld-fire 
guns; also to make the breech mechanism compact and of few pp.rts; also, 
to swing the breech block of a mutllated screw breech gun to one side of 
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the gun Tflthout first retracting it in line wlth the bore; aiso, to Improve 
the extractor and firing mechanism, and in varions ways to improve the 
operating parts and combinations of mechanisms of tlie gênerai character 
hereinafter described." 

There are 22 claims. The spécifications contain the following de- 
scription of the breech block, or breech plug, and its movements : 

"The breech-block chamber is provided with screw threads in segments, 
each segment being about one-eighth of the eireumference, and being at top 
and bottom and at the sides of the breech-plug chamber. The mutilated 
screw breech ping, B, is of generally eylindrical form and has plane faces, 
which are at the top and bottom when the block is in unlocked position in 
the breech-bloclî chamber. The block has segmentai threads, each segment 
eovering about forty-five degreos of its eireumference, tliese segments being 
complementary to those in the wall of the chamber, so that, ■when the breecli 
plug is entered from the rear, a rotation through an arc of forty-five degrees 
will completely interlock the segmentai threads of the breech block with 
those of the gun. One of the blank curved faces of the breech plug has 
an inclined, or eam, groove, in which the operating lever moves to cause 
this partial rotation, as will be described, and the threads may be continu- 
ous at the outer end of this blank space. • * * xhe rear wall of the 
breech-block chamber is eut away, as by a eylindrical cutter of the maxi- 
mum cross section of the breech plug, moved in the arc of a circle about 
the center, from which the plug swings, producing concave surfaces, as 
indicated at 6, 6, Fig. 13, so that, when the breech block is swung to the 
side, it will lie partially in a recess in the breech of the gun. The recess, 

6, in the rear of the gun, has a guiding face, 7, which enters between two 
of the projecting segments on the breech block, and prevents the rotation 
of the breech block while swinging sidewise with its carrier. The guiding 
face, 7, is on a curve struck from the center, on which the breech-bloclc 
carrier turns in opening or closing the breach. The blank face, 70, of the 
breech block, which is adjacent to this guiding face, 7, in opening and clos- 
ing, is also formed on a curve oomplementar}/ to that of the guiding face, 

7, so that, in swinging to open or closed position, the guide face, 7, on the 
gun, faeing nearly towards the breech end of the gun, serves as a support 
against which the cut-away part, 70, of the breech block, rides smoothly. 
The upper and lower mutilated screw segments [of the gun] are eut away 
slightly towards the rear of the gvin, in the arc of the swinging movement 
of the breech block; the ends of the threads then presenting curved bearing 
or guiding shoulders, against which the thread segments of the plug will 
find bearing during the swinging movement of the plug, thus permitting the 
swinging movement of the breech block in opening to begin as soon as the 
Bcrew threads are unlocked, or without drawing the breech block directly 
to the rear, as in the common form of mutilated screw breech block. * * * 
The reverse construction, whereby the segments of the breech block may 
be struck from the curves of the swinging movement of the block, is eon- 
sidered an équivalent. » • • As the breech block has practically no di- 
rect longitudinal movement, the mechanism is very compact, and, as the 
usual backward movement of the breech block is dispensed with, great rapid- 
ity of movement is had. * * • As the breech block is somewhat larger 
than the head of the cartridge, the cartridge head is fuUy eovered when 
the breech is closed, while the plane faces on the block permit the swing- 
ing retraction with less cutting away than would otherwise be the case. 
The plane faces of the breech block permit the swinging movement of the 
block, with its carrier, immediately aftei- the block is unlocked." 

The passages in the spécifications which in any way refer to a 
breech. block having a side eut away will be found italicized supra, 
The claim relied on is: 

"(19) In breech-loading ordnance, the combination, with the gun and a 
breech-bloCk carrier pivoted thereto, of the mutilated screw breech block 
on said carrier, having a side eut away longitudinaUy in a curve drawn from 
the pivotai support of the carrier." 



UNION WEITING-MACH. CO. V. DOMESTIC SEWING-MACH. CO. 85 

It will be observed that this daim does not refer to the function 
of the cut-away portion referred to in the spécifications, where the 
engagement of the face thus left with other parts prevents rotation; 
and complainant insists that no such function is to be read into 
the daim. Necessarily so, because, if it were, concededly the de- 
fendant's structure would not infringe. The spécifications and daim 
are most awkwardly framed. Construing it, as complainant con- 
tends, we hâve a claim so broad as to cover the transformation of 
a generally cylindrical, mutilated screw, breech-block, three-motion 
gun into a two-motion gun by "cutting away a side of the breech 
block longitudinally in a curve drawn from the pivotai support of 
the carrier." Granting that the record does not disclose an exact 
anticipation of such cut-away, generally cylindrical block, we entire- 
ly concur with the circuit court in the conclusion that the prier state 
of the art as disclosed in the spécifications négatives ail idea of 
invention, if the only improvement is that of this claim as complain- 
ant construes it. The inventer says: 

"I am aware that frustro-conical breech plugs on the mutilated screw 
System hâve been made to swing open on a pivoted carrier from closed (but 
unloclied) position. The frustro-conical form of breech block permits this; 
but there are practical difflculties in the way of consti-uction of frustro- 
conical breech mechanism which malie that form objectionable in many in- 
stances. I am also aware that a cylindrical breech mechanism of the muti- 
lated screw form has been devised, whereby the breech plug lias but two 
thread segments and flattened sides, in which the plug swings open through 
a slot in the side of the gun. This form has some objections on account 
of the considérable cutting away both of gun and breech plug." 

It would certainly seem that the proportioning of parts, so as to 
secure a swing in or out with less cutting away, was the work of 
a mechanie, and not of an inventer. Defendant's expert says: 

"In designlng thèse heavy-gun mechanisms, it has always been customary 
to count upon some cutting away of the threaded segment to permit the 
plug to swing out without complète withdrawal, and It has been the prac- 
tice at the gun factory to eut them away. It seems to me absurd to consider 
that any invention lies in this, or that the greater or less cutting away of 
the threads should signify anything more than différent degrees of mathe- 
matical sisill." 

We concur in this conclusion. The decree of the circuit court is 
afBrmed, with costs. 



UNION WRITING-MACH. CO. y. DOMESTIO SEWING-MACH. CO 

(Circuit Court of Appeals, Third Circuit. May 16, 1901.) 

No. 1, 

Patents — Infeingembnt — Ttpewriting Machines. 

The Brooks patent. No. 454,845, for a typewrlting machine, the essen- 
tial features of which are that each type bar carries three letters or 
characters, instead of two, as in prier machines, and the platen shifts 
to occupy three différent positions instead of two, returning automat- 
Ically, by the action of springs, to its normal or central position, must be 
limited to the précise mechanism described, to avoid anticipation in the 
prior art. Claims 5 to 9, inclusive, covering the platen and its actuating 
mechanism, as so limited, held not infringed. 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

H. D. Donnelly and 0. E. Mitchell, for appellant. 
Harpy E. Knight and Edmund Wetmore, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

BRADFORD, District Judge. This is an appeal from a final de- 
cree of the circuit court of the United States for the district of New 
Jersey (95 Fed. 140) dismissing a bill filed by the Union Writing Ma- 
chine Company, the appellant, against the Domestic Sewing Machine 
Company, the appellee. The bill charges infringement of letters pat- 
ent No. 454,845, issued to Byron A. Brooks, June 30, 1891, and by 
Brooks assigned to the appeUant, for improvements in type-writing 
machines, and contains tiie usual prayers for an injunction and an 
account. The answer sets up the usual defences, and also allèges 
champerty and estoppel. While the patent in suit contains thirteen 
claims, the charge of infringement has been restricted to claims 
5, 6, 7, 8 and 9. They are as foUows: 

"5. In a type-wrlting machine, the comblnation of a shlfting and longitudi- 
nally-travellng platen, a plurality of shlfting key-levers attached to the same 
movlng part by which the platen Is caused to move in both directions from a 
central and normal position, a slilfting-bar, and meelianism, substantially 
as described, for returning the platen to its normal position, for arresting 
It and holding it there. 

6. In a type-wrlting machine, the combination of a shlfting and longltudi- 
nally-traveling platen, a plurality of shlfting key-levers by whieh it is caused 
to move In both directions from a central and normal position, a shifting- 
bar, and spring mechanism operating to return the platen to its normal posi- 
tion and also operating to arrest it and to hcld it there. 

7. In a type-writlng machine, the comblnation of a shiftlng and longitudi- 
nally-travellng platen, a plurality of shiftlng Uey-levers by which it is caused 
to move in both directions from a central and normal position, a shlfting- 
bar, a rock-shaft to which sald bar is attached, spring mechanism for return- 
ing the platen to Its normal position, and a flxed stop for limiting the vibra- 
tions of eald spring mechanism. 

8. In a type-writing machine, the comblnation of a shlfting and longitudl- 
nally-moving platen, a plurality of shlfting key-levers by which it is caused 
to move In both directions from a central and normal position, and movable 
stop mechanism for holding the platen In its normal position. 

9. In a type-writing machine, the combination of a shiftlng and longitudi- 
nally-movlng platen, a plurality of shiftlng key-levers by which it Is caused 
to move in both directions from a central and normal position, and spring 
stop mechanism for returning the platen to Ita normal position and holding 
it there." 

The manufacture by the appellee of the machine known as the 
Williams type-writer constitutes the alleged infringement. Each of 
the combinations covered by the several claims in suit includes in 
a type-writing machine a shlfting and longitudinally-traTeling platen, 
and a plurality of shiftlng key-levers by which the platen is caused 
to move transversely to the Une of its longitudinal travel in both 
directions, or backward and forward, from a central and normal 
position, and also, except in the case of claim 8, certain mechanism 
for returning the platen to and holding it in its central and normal 
position. The combination of claim 8 contains, in addition to a plat- 
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en and a plurality of sliifting key-leTers, "movable stop mechanism" 
for holding the platen in its central and normal position. The al- 
leged invention covered by the claims in suit under the several ai*- 
rangements therein specified is well deâned by counsel for the appe- 
lant as foUows: 

"Tlae combinatlon of a longitudinally-travellng three position platen, in 
connection witli type-bars provlded witlt three types, spring mechanism nor- 
mally establishing and maintaining the platen in an automatic central posi- 
tion, where most of the printlng is done, and a plurality of shlfting key- 
levers -w-hereby the platen Is shlfted and held in a front or rear position 
temporarily, at the will of the operator, for the purpose of printlng upper 
case characters." 

At and prior to the date of invention assigned by the appellant 
type-writing machines of the type-bar class, carrying a plurality of 
types on each type-bar and employing a longitudinally-traveling 
platen and a shifting key-lever by means of which the lower and 
upper case characters were brought in contact with the paper at 
the proper printing point, were well-known. Prior to that time 
there were in use not only type-bar machines in which the type-bars 
were shifted relatively to the platen, but type-bar machines in which 
the platen was shifted relatively to the type-bars. It is a serions 
question whether the state of the art at the time of the alleged inven- 
tion does not négative patentable novelty in any of the combinations 
of the claims in suit. It certainly excludes ail idea that thèse claims 
or any of them cover a primary or broad invention, and it is quite 
clear that if there was patentable novelty in any of the combinations 
contained in them it consisted solely in providing each type-bar with 
three types or characters and in devising the mechanism by which 
the platen was transversely moved f rom its central and normal posi- 
tion either forward or backward, temporarily held in such front or 
rear position, and automatically returned to and held in its normal 
position. In the description the patentée says: 

"It will be observed that In the machine above described the type-bars 
carry each more than two types, and the platen is vibrated by a plurality 
of shlfting key-levers, by means of which it is shifted from the normal 
position to more than one new position, the said platen belng stopped in 
each of its movements automatically, returned to its normal position, and 
held in that position until shifted, so that the printing is ail done In Une 
from more than two types on a bar by the simple opération of key-levers." 

Patent No. 202,923, dated April 30, 1878, issued to Byron A. 
Brooks, discloses a type-writer having type-bars, each carrying an 
upper and a lower case type, and a shifting and longitudinally-travel- 
ing platen. The platen has no central normal position, as in the 
machine of the patent in suit, but moves backward and forward be- 
tween two extrême positions, namely, its rear or normal position in 
which the lower case characters are brought to bear on the paper, 
and a front position in which the upper case characters are so em- 
ployed. The platen is shifted from its normal to its front position 
by pulling a knob attached to a bar fixed to the platen supporting- 
frame, and is returned to its normal position by means of a spring. 
In the description the patentée says: 

"The main object of my invention is to produce a machine which, without 
having duplicate keys and type-bars, -will print both capital and small letters, 
so that the dépression of each key will cause the printing of an upper or 
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lower case letter, as may be deslred. The Improvements are, however, ap- 
plicable for printing any other two characters by one key. TUe Invention 
consists in tlie comblnation of type-bars, each liaving two or more letters 
or characters, with a vibratory platen, which may be adjusted instantly to 
receive the Impression of either letter required. ♦ • * It is obvions that 
the manner of moving the platen may be varied; that, Instead of moving 
the platen, the entire séries of type-bars may be moved: and also that, in- 
stead of having the large and small letters on each bai-, two or more charac- 
ters of any other kind may be used." 

Claims 2 and 4 are as foUows: 

"2. The combination, in a type-writer, of a type-b.ir carrying an upper 
and a lower case letter with a platen arrangea to vlbrate in a line transverse 
to the line of printing, whereby either of said letters may be printed in 
line at will, substantially as described. 

4. The combination of a séries of type-bars, each provided with an upper 
and lower case letter, with a séries of keys for operating the same, and 
platen arrangea to move In line with the printing, and also at right angles 
thereto, substantially as described." 

The Eemington typewriter, similar to that shown in "Defendant's 
Exhibit Eemington No. 2," was on the market before the date of 
invention assigned by the appellant and has commanded a large sale. 
It has type-bars, each carrying two types, and a shifting and longi- 
tudinally-traveling platen. The platen has no central normal posi- 
tion, but is shifted between its two extrême positions by means of 
shifting key-levers, of which there are two, and a spring. The spring 
itself is shiftable and by its adjustment either of the two positions 
of the platen may be made normal, the appropriate shifting key-lever 
moving the platen from, and the spring returning it to, its normal 
position. The conception of a platen shifting from a central normal 
position to an extrême position on either side was not new at the 
date of invention alleged by the appellant. In the description of 
patent No. 170,239, dated November 23, 1875, issued to Lucien S. 
Orandall for an "Improved Type-Writer," the patentée says: 

"The platen D of my type-writer is arrangea to move not only in the 
common ways in longitudinal direction, but also to vibrato in the direction 
of the type-bars, the supporting-frame and ways being moved therewith and 
operated by thumb-keys from or near the flnger-levers and suitable Connect- 
ing mechanism. The vibrations of the platen may be multiplied In pro- 
portion to the number of types to be provided for. For most purposes, 
however, the vibration of the platen from the central or normal position in 
forward or backward direction will be sufflcient, In which case two operating 
thumb-keys and levers are required." 

Patent No. 326,178, dated September 15, 1885, issued to Franz X. 
Wagner, discloses a type-writer having type-bars, each bearing three 
letters or characters, and a vibratory frame carrying the type-bars. 
In the description the patentée says: 

"This invention consists in the combination of type-bars, each having two 
or more letters or characters, and each being actuated by a suitable key, 
with a vibratory frame which carries the type-bars, and which can be ad- 
justed instantly to bring either of the types on the type-bar into the proper 
pcMSitlon to make an impression. The vibratory frame is subjeeted to the 
action of two springs, which hâve a tendenqy to retain the same in its 
normal position." 

The flrst claim is as follows: 

"1. The comMnationi with a type-bar carrying two or more types and a key 
for actuatlng it, of a vibratory frame which carries the type-bar, and which 
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can be instantly adjusted to bring either of the types on the type-bar in the 
Une of prlnting, substantlally as shown and described." 

In the Wagner type-writer there is no transverse shifting of the 
platen relatively to the type-bar frame, as there is in the machine of 
the patent in suit, but the type-bar frame shifts relatively to the 
platen, having under the influence of two counteracting springs a 
normal position from which it is moved to its extrême position on 
either side by means of a handle and to which it returns automatic- 
ally under the action of the springs. Shifting the platen toward 
and away from the type-bar frame plainly is the équivalent of shift- 
ing the latter toward and away from the former, and counteracting 
springs holding the platen in a normal position relatively to the 
type-bar frame are the équivalent of counteracting springs holding 
the type-bar frame in a normal position relatively to the platen. 
Brooks himself practically recognized such equivalency when he said 
in the description of patent No. 202,923, that "it is obvious that the 
manner of moving the platen may be varied; that, instead of moving 
the platen, the entire séries of type-bars may be moved." The type- 
writer shown and described in the patent in suit contains two alterna- 
tive forma of spring mechanism for moving the platen from its nor- 
mal position to its extrême positions and restoring it from either of 
its extrême positions to its normal position and holding it there. 
One of thèse forms shown in Fig. 4 is similar in construction and 
opération to the spring mechanism of the Wagner patent, No. 
326,178, for moving the vibratory type-bar frame from and to its nor- 
mal position and keeping it there. The other shown in Fig. 3 bas 
two shifting key-levers, connected with the shiftable platen frame 
by old and well-known intermediate mechanism. One of the levers 
on being depressed against the résistance of a spring shifts the 
platen from its normal to its front position and the other on being 
depressed against the résistance of the spring shifts the platen from 
its normal to its rear position. When the pressure is removed from 
either of the levers the platen is automatically returned from its 
front or rear position, as the case may be, to its normal position 
by the action of the spring against the lever from which the pres- 
sure is removed, and is there held through the résistance offered by 
the spring to both of the levers. By the action of either of the key- 
levers the platen is shifted only from one to the other of two posi- 
tions, and by the action of the spring on either of the key-levers the 
platen is returned only from one to the other of two positions. One 
key-lever shifts the platen from its normal to its front position and 
the spring, acting on that lever, returns the platen from its front to 
its normal position. The other key-lever shifts the platen from its 
normal to its rear position and the spring, acting on such lever, re- 
turns the platen from its rear to its normal position. Eelatively to 
the action of each lever and the spring, the platen bas two extrême 
positions, namely, the central and the front position, or the central 
and the rear position, as the case may be. Considered separately, 
we perceive no différence in principle or opération between either 
key-lever and the spring and the key-lever and spring in use in the 
Kemington typewriter above referred to. To place three types or 
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characters, instead of two, on a type-bar did not require invention, 
and so to employ two shifting key-Iévers and tlieir spring or springs 
as to place the platen in three positions to permit the paper to re- 
ceive the imprint of the three types or characters substantially in- 
volved only the duplication of well-known mechanism, aside from 
the adjnstment of the spring or springs in such manner as to hold 
the platen in a normal central position. But automatic self-center- 
ing devices, including spring mechanism for returning a moving part 
to a central normal position from either side to which it may hâve 
been shifted, were old in the art. Such a device is shown in Fig. 7 
of the Wagner patent No. 326,178. If the claims in suit are not void 
for lack of invention they are so near the line as to render inadmissi- 
ble any latitude of construction, The combination of each claim in- 
cludes as one of its éléments "a plurality of shifting key-levers." 
The Williams type-writer, the alleged infringing device, has, instead 
of the two shifting key-levers of the machine of the patent in suit, 
a rocking lever with two keys. Any broad construction of the claims 
undoubtedly would include as an élément such a rocking key-lever, 
for it performs the double function of two shifting levers in moving 
the platen in forward and backward directions from its normal posi- 
tion, and in substantially the same manner. But to adopt such a 
construction would go far toward negativing patentable novelty in 
the claims. The shifting device shown in Fig. 7 of the Wagner pat- 
ent performs the équivalent function of shifting the type-bar frame 
relatively to the platen, moving the frame in forward and backward 
directions from its normal position. The handle or rod "I" of that 
device performs the double function of two levers. By pressing the 
rod in the Wagner machine on one side or the rocking key-lever in 
the Williams machine on one end it opérâtes as one of two levers, 
and by pressing the rod on the other side or the rocking key-lever on 
the other end it opérâtes as the other of such levers. It is évident, 
then, that if the claims in suit can be sustained they must receive 
such a construction as limits them to the mechanism shown in the 
patent. They "cannot receive the broad construction claimed, but 
must be limited to the précise mechanism described." Dashiell v. 
Grosvenor, 162 U. S. 423, 16 Sup. Ct. 805, 40 L. Ed. 1025. So limited, 
the alleged infringing machine does not contain "a plurality of shift- 
ing key-levers" as required by the combination of each of the claims 
in suit. This conclusion renders it unnecessary to consider whether 
it does or does not contain other features of the patented machine or 
to discuss the spécial matters of défense set up. 
The decree of the court below is afflrmed. 



THE JOHN McDERMOTT. 

(District Court, D. Cîonnectlcut May 8, 1901.) 

1. Maritimb Liens — Wases— Mastbk of Dbedge. 

A master of a dredge, which is Incapable of being navigated, and there- 
fore eai-ns no money which passes through hls hands, and who is, In 
effect, only a gênerai superintendent of the worli, having charge of the 
dredge and the men tîiereon, and himself performlng the duties of en- 
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gineer, fîreman, and gênerai deck hand, Is entitled to a lien on the vessel 
for his -wages, the same as any seaman.i 

2. Same— Questions of Fact— Pindikgs of Master. 

Where the right to a maritime lien for supplies dépends on questions 
of fact, such as whether the supplies were ordered by the master and 
furnished on the crédit of the Yessel, and the évidence is conflicting, the 
flnding of the master thereon, who heard and saw the witnesses, will net 
be disturbed. 

8. Same— Lien fok Supplies— Crédit of Owner. 

The owner of a vessel cannot avail himself of the fact that he had 
acquired a Personal crédit at the place where supplies were furnished, but 
to which he was not entitled, to defeat a claim to a lien for such supplies. 

In Admiralty. 

John G. Chamberlain, for seamen on board the McDermott and 
Dredge !No. 2. 

De Forest & Klein, for libelant. 

Ray S. Littlefleld and Hungerford, Hyde, Joslyn & Gilman, for 
Hartford Trust Co. 

H. A. HuU and Wm. F, M. Eogers, for Segar & Co. 

TOWNSEND, District Judge. On exceptions to commissioner's 
report. The Hartford Dredging Company owned the dredging plant 
herein libeled, and had mortgaged it tov $12,000 to the Hartford 
Trust Company on February 4, 1899. The libels and claims herein 
were for seameu's wages and for supplies furnished the vessels in 
ports of Bloek Island and Rhode Island on the order of the captain 
or steward of the vessels while they were engaged in dredging at said 
places. The supplies were necessary to the conduct of the business 
of the fleet. The commissioner allowed the claims of the seamen 
and materialmen. The following are the exceptions to his report: 

The first exception is that of the libelant Littlefield, whose claim 
was allowed; but, the funds being insufflcient to pay the whole 
amount, he excepts to the allowance of lien to one John Shea; and he 
(Littlefleld) and Segar & Co., claimants for supplies, except to the al- 
lowance of proctoi^s fées on claims for seamen's wages amounting 
to about |100. The proctor for several of the seamen flled separate 
pétitions in each case to be allowed to intervene, and the commis- 
sioner, who is also clerk of the district court, under section 824 of the 
Eevised Statutes of the United States, allowed him docket fées of 
$20 and $10, respectively. No formai objection was taken to thèse 
separate interventions, and no motion to consolidate the suits was 
made. If the pétitions were in the usual form, asking to join in the 
libel, only one bill of costs would be allowed. If they were separate 
libels, then a decree might be entered to hâve them Consolidated. 
Thèse peculiar papers, being pétitions to intervene on behalf of parties 
having claims against the vessels, do not hâve any recognized status 
under the admiralty rules or practice. In view of ail the facts ap- 
pearing at the hearing. a decree may be entered consolidating the 
pétitions, and allowing one proctor's fee on the original pétition, 
and one on the Consolidated pétitions. 

1 Maritime liens for services, see note to The George Dumois, 15 0. C. A. 
879. 
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The exception to the allowance of lien to John Shea îs on the 
ground that he was master of dredge IS^o. 2, and was therefore not 
entitled to a lien. The flnding of the commission er as to his position 
is as follows: 

"John Shea presented a claim of $200 for seaman's wages agàinst the avails 
of sale of dredge No. 2, and the same was contested on the ground that he 
was master of the dredge, and not entitled to seaman's wages. It was 
proved and conceded that the dutles performed by this claimant were the 
gênerai superintending of the work; that he ran the englne of the dredge, 
.ind performed the duties of engineer and flreman and gênerai deck hand on 
the dredge. He had the right to hire and discharge the help employed in the 
gang of dredgers, and to order sueh supplies as were needed for ail hands, 
and sueh repairs as were needed to keep the dredge in working order. He 
received no pay for freights or for any work done by the dredge, except 
through the owners. The dredge was not capable of being navigated. He 
lived upon the dredge, and took care of it, and attended to its proper repairs 
and préservation; but outside and beyondj that he had no beneflt of position, 
other than that of his crew, except larger pay. He eould not pay himself 
out of any moneys in his hands, for none came to him as the earnings of his 
craft. The earnings ail came to the eompany, and I find that he was as miich 
entitled to a maritime lieu upon the dredge for his wages as were any of the 
crew." 

It appears that Shea was licensed as master, and had brought suit 
in the state court before the libel was filed for wages as sueh master, 
and had contracted bills. He "had full charge of the dredge, attend- 
ed to ail of the repairs, and had full charge of the men." But the 
cases cited by counsel to support this exception do not sustain their 
contention. None of the reasons which are generally given to show 
that a master should hâve no lien are présent in this case. As is 
found by the coramissioner, Shea was only a gênerai superintendent 
of the work, running the engine and performing the duties of en- 
gineer, flreman, and gênerai tugman. No freight or other moneys 
passed through his hands, and the dredge was not capable of being 
navigated. His case is within the décisions in The Atlantic (D. O.) 
53 Fed. 607; McRae v. Dredging Co. (D. C.) 80 Fed. 344; and The 
Steam Dredge No. 1 (D. C.) 87 Fed. 760. The exception to the allow- 
ance of the Shea claim is overruled. 

The next exception is that of the Hartford Dredging Company to 
the allowance of liens to John Shea and to Littlefield and Segar 
& Oo., the materialmen. The sole substantial ground on which thèse 
maritime liens for supplies are contested by the mortgagee is that the 
lienors had previously furnished supplies to said boats, rendering 
their bills to the Hartford Dredging Company, which had paid said 
bills, and that the materialmen admitted that the crédit of the Com- 
pany was good, or good so far as they knew, at the time when thèse 
supplies were furnished. The commissioner finds that thèse supplies 
were the necessary daily bread and méat for the crews, furnished at 
the request of the master, and that they were charged either to the 
vessel and Hartford Dredging Company, as in the Segar case, or to 
the particular boat, as in each instance in the Littlefield case. The 
évidence justifies the allowance of thèse claims. But, even if this 
were doubtful, the doubt would arise upon the questions of fact as to 
the necessity of the supplies and the crédit given; and the commis- 
sioner having had the witnesses before him, and having found that 
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the supplies -were necessary and were ordered by the master, and 
that crédit was given to the vessels, bis flnding upon sucli question of 
fact will not be disturbed. 

The owners were not entitled to take advantage of any crédit 
which they inight hâve had at the date when thèse supplies were 
furnished. On this point the case of The James Guy, 1 Ben. 112, Fed. 
Cas. No. 7,195, is in point. There it appeared that the owner, who 
contracted the debt, was insolvent. Judge Benedict said that any 
Personal crédit which he might hâve acquired at the place of order- 
ing the repairs was wholly fictitious, based upon a concealment of 
his real position, and at once to be dissipated upon a déclaration of 
the truth, and that such a crédit could not, in justice to the parties 
or to the community, be availed of in défense to such an action. 
The report of the commissioner is accepted. 



THE J. c. PFLUGER. 

(District Court, N. D. Callfornla. Aprll 5, 1901.) 

No. 12,210. 

1. Salvage — Nature op Service — Salvage or Towagb. 

The German bark Pfluger, after leaving San Francisco on a voyage, 
met with a sudden squall, which cariied away her mainmast and mizzen 
topmast, fore-topsail and fore royal yard, injuring her decks to such ex- 
tent that they leaked whenever a sea was shipped. She abandoned her 
voyage, and made for Sauta Barbara, 200 miles distant. After reaching 
a point in Santa Barbara channel 12 miles frora port, about 11 o'clock at 
night, she met a steamer, which, at request of her master, who, 
stated that he was not in péril, but desired to expedite his arrivai to 
communicate with the agents, towed the bark into port, there being a 
dead calm. Held, that the service was not one of salvage, but of tow- 
age only, and to be compensated as such, the bark being in no immé- 
diate péril, nor so disabled as to iustify any reasonable appréhension 
for her safety if left to her own efforts in making port. 

S. TowAGE— Compensation for Voluntaky Service— Amodnt. 

Where a steamer not engaged in the towing business, nor fltted there- 
for, interrupts her voyage to tow a partially disabled vessel into port, 
such facts are to be considered in fixing the amount of her compensa- 
tion for the service, and she is entitled to a larger award than would 
amount to a reasonable compensation for the same service if performed 
by a tug engaged in the business. In such case, where a steamer valued 
at $25,000 was delayed in her voyage eight hours. she was held entitled 
to an award of $350. i 

8. Same— Distribution of Awahd. 

Where a steamer interrupted her voyage to tow a partially disabled 
bark into port, for which she was awarded compensation on a quantum 
meruit as a towage, and not as a salvage, service, the master and crew 
are entitled to no part of such award. 

In Admiralty. Suit to recover for salvage services. 

Cambell & Metson, for libelants. 

H. W. Hutton and Robert B. Gaylord, for interveners. 

Page, McCutchen, Harding & Knight, for claunants of cargo. 

Andros & Frank, for claimants of bark. 

i Salvage awards in fédéral courts, see note to The Lamlngton, 30 C. C. 
A. 280. 
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DE HAVEN, District Judge. Œ^e libel in tliis action was flled by 
theL. E. White Lumber Company, a corporation, in bekalf of itseÛ 
and co-owners of the steamer G-reenwood, and lier master and crew, 
to recover for salrage services alleged to hâve been rendered by 
that steamer to tlie bark J. G. Pfluger. The master and crew of 
the Grçenwood hâve also flled a libel of intervention, in which they 
allège that they are entitled to a proportionate share of whatever 
salvage may be awarded in the action. The f oUowing are the facts, 
ont of which the case arises : 

The bark J. G. Pfluger left San Francisco on July 11, 1900, bound 
for Queenstown,. and at 5 o'clock on the morning of July 12th her 
mainmast and mizzen topmast, fore-topsail, and fore royal yard, were 
carried away by a vphirlwind or squall of great violence; and in the 
answer to the libel, it is conceded that the vessel's decks were thereby 
injured to such extent that they leaked whenever a sea was shipped. 
In conséquence of this disaster, the voyage was abandoned, and the 
vessel with foresail, fore-topmast staysail, spanker, and jibs set, 
made for Santa Barbara, distant 200 miles or thereabouts, and at 11 
o'clock on the night of July 15th succeeded in reaching a point in 
Santa Barbara channel 12 miles from the port of Santa Barbara, 
She was carrying at that time, as required by law, two red lights, set 
"in a vertical line one above the other," indicating that she was not 
under command. Article 4, Act Aug. 19, 1900 (26 Stat. 322). Thèse 
lights were seen by the steamer Greenwood, bound from Los Angeles 
to San Francisco, and thereupon that steamer made a slight dévia- 
tion from her course, for the purpose of meeting and rendering to 
the vessel exhibiting them such assistance as might be required, and 
the two vessels were soon within hailing distance of each other. 
The master of the J. G. Pfluger hailed the Greenwood, and requested 
that his vessel should be towed into the port of Santa Barbara. The 
Greenwood lowered a boat, and her master went on board the dis- 
abled bark, and was informed by her master that his vessel was not 
in péril, and that his only reason for wishing to be taken in tow was 
that he might be able to communicate at the earliest moment with 
his agents at San Francisco. The master of the Greenwood con- 
sented to tow the bark to Santa Barbara, but there was no agree- 
ment as to the compensation which the Greenwood should receive. 
The Greenwood gave her hawser to the J. O. Pfluger at about 12 
o'clock midnight, and slowly towed her to an anchorage in the port 
of Santa Barbara. The time consumed in the towage was six hoiu^, 
during ail of which time there was a dead calm upon the sea, and 
when the service was ended the Greenwood immediately resumed 
her voyage. Allowing for the time required to return to the point 
where she flrst saw the lights of the bark, the Greenwood was not de- 
layed more than eight hours in reaching San Francisco, her port of 
destination. The J. G. Pfluger was soid for the sum of |15,250, 
under process issued in this action, and that may be said to hâve 
been her value when towed into Santa Barbara. The value of the 
Greenwood was $25,000. 

1. The Greenwood is entitled to compensation for the services 
rendered by her, and in fixing the amount to be recovered it is neces- 
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sary to détermine whetlier, in wMt sh.e did, she performed a salvage, 
or only a towage, service for the J. C. Pfluger, slnce the basis of re- 
covery is différent in tiie two cases. In a case of simple towage only 
a reasonable compensation is allowed as upon a quantum meruit 
(Tlie Emily B. Souder, 15 Blatchf. 185, Fed. Cas. :No. 4,458; Tlie 
Egypt [D. C] 17 Fed. 359); wiiile in a case of salvage the award is 
made upon a more libéral scale, and the salvor recovers an amount 
wMch includes not only the reasonable value of his services, and the 
expenses incurred by him in the undertaking, but, in addition there- 
to, a reward or bounty given for the purpose of encouraging others 
to go to the relief of vessels in distress and "encompassed by périls 
beyond their strength to subdue." Hand v. The Elvira, Gilp. 60, 
Fed. Cas. No. 6,015; Murphy v. The Suliote (0. C.) 5 Fed. 99; The 
Egypt (D. C.) 17 Fed. 359; The Grâce DoUar (D. C.) 103 Fed. 665. 
Towing a vessel into a harbor may or may not be a salvage service. 
If the vessel towed vras by this means aided in escaping from a prés- 
ent or prospective danger, the service will be regarded as one of sal- 
vage, and the towage as merely an incident. If, upon the other 
hand, the vessel thus assisted was not encompassed by any immédiate 
or probable future péril, such service will be treated as one of towage 
merely, and compensated as such. It was said by Dr. Lushington 
(The Charlotte, 3 W. Rob. Adm. 68) that, in order to constitute a 
salvage service, it is "not necessary that the distress should be actual 
or immédiate, or the danger imminent and absolute; it is sufiicient 
if, at the time the assistance is rendered, the ship has encountered 
any damage or misfortune which might possibly expose her to de- 
struction if the service were not rendered." In McConnochie v. 
Kerr (D. 0.) 9 Fed. 50, Judge Brown, in pointing ont the distinction 
between a salvage and towage service said: 

"A salvage service la a service which Is voluntarily rendered to a vessel 
needlng assistance, and is designed to relieve her from some distress or 
danger, either présent or to be reasonably apprehended. A towage service 
is one which Is rendered for the mère purpose of expedltlng her voyage, 
without référence to any clrcumstances of danger." 

In the case of The Emily B. Souder, 15 Blatchf. 185, Fed. Cas. No. 
4,458, Ohief Justice Waite stated the law upon this point as follows: 

"It la well settled that. If there Is not actual or probable danger, and the 
employment Is simply for the purpose of expediting the voyage, such service 
Is towage, and not salvage." 

TJnder the plain and well-settled nile declared in the foregoing 
cases, whether a particular service was one of salvage or towage is 
always a question of fact to be ascertained from a considération of 
the clrcumstances under which the court shall flnd the service was 
rendered; and, nnless the évidence shows that the vessel towed was 
thereby assisted in getting safely away from some actual or appre- 
hended péril, the case is not one in which salvage has been earned. 
The facts shown by the évidence in this case hâve already been 
stated, and upon considération of thèse my conclusion is that the 
service rendered by the Greenwood to the J. 0. Pfluger was only a 
towage service. The bark was in no immédiate péril, and was not 
disabled to such an extent as to justify any reasonable appréhension 
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fojP fier safefy in the future if left tp her own unaîded efforts în maS- 
ingport. It is true, she was partlj disabled, and by reason thereof her 
ability to make speed had been greatly impaired, but she was still 
able to Carry sufScient sail to make headway against any wind or 
sea she was likely to encounter. She had sailed a distance of at 
least 200 miles in her then condition, and there is no reason to be- 
lieve would not hâve been able to reach in safety the port of Santa 
Barbara, from which she was only 12 miles distant. Under thèse 
circumstances it is clear that the assistance the bark received from 
the Greenwood did not deliver her from a présent or from an 
anticipated future péril, but only enabled her to more quickly reach 
the port to which she was bound. It follows from this view that 
the Greenwood is only entitled to recover the reasonable value of 
the services performed by her. When, as in this case, a steamer not 
fltted for nor engagea in the business of towing performs such a serv- 
ice, thereby delaying, and necessarily increasing the expenses of, 
the voyage upon which she is bound, the ruie laid down in the case 
of The Emily B. Souder, 15 Blatchf. 185, Fed. Cas. No. 4,458, requires 
that such facts shall be taken into considération in flxing the value 
of the service, and that the recovery therefor should not be confined 
"to an amount which would be considered a reasonable compensation 
for the same service by a tug fitted for and engaged in that kind of 
business." "Under such circumstances," said the court in that case, 
"it is clear that neither party could hâve understood that the ordi- 
nary charges for towing would be sufScient compensation for what 
was to be done." See, also, the case of The Viola (G. G.) 52 Fed. 
173, in support of the same proposition. The rule just cited is a 
reasonable one, and in applying it to the facts of this case I flnd 
that the sum of $350 will remunerate the Greenwood for the loss of 
time and the labor and expense incurred by her in towing the J. 0. 
Pfluger into Santa Barbara. 

2. The only question that remains relates to the distribution of 
the amount recovered, and, in my opinion, the owners of the Green- 
wood are entitled to the en tire sum. Her mas ter and crew per- 
formed only the ordinary duties for which they were employed on 
that yessel, and there is no rule of law which gives them the right 
to a share of the judgment recovered in this action. In the case of 
The Emily B. Souder, supra, where, as in this case, the recovery was 
upon a quantum meruit for towage, the master and crew of the vessel 
rendering the service were not awarded any share of the judgment. 
If the case were one of salvage, the rule would be diiïerent. In such 
a case, although it is shown that the master and crew of the salving 
vessel performed at the time only their ordinary duties as seamen on 
such vessel, they are, nevertheless, entitled to share in the award 
upon principles peculiar to the law of salvage. The New Orléans 
(G. C.) 23 Fed. 909; Compagnie Commerciale De Transport a Vapeur 
Française v. Charente S. S. Co., 9 C. C. A. 292, 60 Fed. 921. Let 
a decree be entered awarding the sum of |350 and costs to the libel- 
ant. The libels of intervention filed by the master and crew will be 
dismissed. 
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REYNOLDS et al. v. MANHATTAN TBUST CO. et aL 

(Circuit Court of Appeals, Eighth Circuit. April 24, 1901.) 

No. 667. 

Federaij Courts — Jtjrisdiction— Power to Modift Decheb after Tekm. 

A circuit court of appeals has no power to entertain a motion to revoke 
a mandate issiied, and to issue a new one direeting the entry of a 
dlfCerent decree below, -where such motion is not made untll after the 
expiration of the term at which the cause was determlned and decree 
entered, and where such decree, and the mandate issued thereon, conf orm 
in ail respects to the opinion of the court, notwithstanding équitable 
grounds are shown for the granting of différent relief to the successful 
appellant, had timely application therefor been made. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

G. M. Lambertson and F. M. Hall (J. W. Deweese, on the brief), for 
appellants. 
John L. Webster, for appellees. 

Before CALDWELL, SAXBOBN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. At the May term, 1897, of this court, 
the présent case, entitled "E. P. Reynolds and Company, Appellants, 
V. The Manhattan Trust Company et al., Appellees," was decided on 
the merits. Vide 55. U. S. App. 96, 27 C. C. A. 620, 83 Fed. 593. The 
opinion was handed down on ISTovember 15, 1897, and the court was 
adjourned for the term on the 29th of the same month. The mandate 
of this court was transmitted to the circuit court, in accordance with 
our rules, at the succeeding December term, to wit, January 8, 1898, 
and was duly filed in the circuit court. On February 26, 1898, 
a motion was lodged in this court, which présents the question now 
to be determlned, praying that the original mandate be revoked, and 
that a new mandate issue, direeting the entry of a différent decree 
than the one required to be entered by the original mandate. 

As will appear from our original décision {27 C. C. A. 621, 622, 83 
Fed. 593, where the facts are stated in détail), E. P. Reynolds & Co. 
filed a cross bill in a railroad f oreclosure suit which was then pend- 
ing in the circuit court of the United States for the district of Ne- 
braska, to establish a mechanic's lien against the mortgaged prop- 
erty in the sum of $37,400 for Work and labor done in the construc- 
tion of the railroad. At a certain stage of the proceedings in the 
foreclosure case, as the lien was contested by the trustée in the 
mortgage, a bond was given to secure the payment of the amount of 
the appellants' claim, if their lien should be eventually establish ed 
and declared to be paramount to the mortgage indebtedness. After 
the giving of this bond the foreclosure suit proceeded to its legitimate 
termination, and the road was sold under a decree of foreclosure, and 
passed into the possession of the purchasers at such sale. The claim 
for a lien was referred to a master for hearing and détermination, 
who eventually flled a report to the effect that the cross complain- 
ants, Reynolds & Co., were entitled to a lien upon the proceeds of 
109 F.— 7 
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the sale of tîie railroad and upon the bond given to secure the pay- 
ment of the lien; that the lien was prier to the mortgage; and 
that a decree should be entered in accordance with his flnding, re- 
quiring the payment by the bondsmen of the amount f ound to be due 
on the lien, to wit, |13,600, and interest at 7 per cent, per annum 
from June 27, 1890. Exceptions to this report of the master were 
filed and sustained, and a decree was entered by the circuit court dis- 
missing the lienors' cross bill and their claim for a lien. This was 
the decree which was formerly before this court for review, and on 
the hearing of the appeal this court reversed the decree of the cir- 
cuit court, and sustained the décision of the master, directing that 
the decree below be reversed, with costs, and that the case be remand- 
ed to the circuit court, with directions to overrule the exceptions to 
the report of the spécial master, to confirm that report, and to render 
a decree in accordance with his recommendations. 27 O. G. A. 620, 
630, 83 Fed. 594. The mandate of this court, when issued, was in 
strict conformity with its opinion, and in terms adjudged "that this 
cause be, and the same is hereby, remanded to the circuit court, with 
directions to overrule the exceptions to the report of the spécial 
master, to confirm that report, and to render a decree in accordance 
with the recommendations of said spécial master's report." It was 
subsequently ascertained that the principal and sureties in the bond 
which had been accepted to secure the payment of the appellants' lien 
had become insolvent, and that the bond was worthless; whereupon 
the présent motion to revoke the original mandate was filed, as above 
stated, with a view of inducing this court to modify its original judg- 
ment by directing a decree to be entered, giving the appellants a flrst 
lien on the railroad, and directing the same to be sold for the satis- 
faction of the appellants' claim. 

We feel disposed to concède that if a timely application had been 
made to this court, by a pétition for a rehearing, to modify its judg- 
ment, and to enter an order adjudging that the appellants hâve a 
lien upon the railroad, and that the road be sold if the amount of the 
lien was not paid by a given date, such relief might hâve been granted, 
notwithstanding the provisions of the decree of foreclosure that the 
mortgaged property should be sold "free and clear of ail liens," etc. 
Eeynolds & Oo. had not become parties to the foreclosure suit 
when the decree containing this provision was entered. The order 
directing that a bond might be given for the payment of the lien if 
the same should be established and adjudged superior to the mort- 
gage indebtedness did not in terms provide that the giving of the 
bond should operate as a release of the lien and transfer the liability 
to the bondsmen, as it should hâve done if such was intended to be 
its effect; and the bond which was actually given did not conform 
strictly to the terms of the order permitting it to be given, because it 
was not signed by both of the purchasers at the foreclosure sale, as 
the order required. For thèse reasons, we shall concède for présent 
purposes that it was within the power of this court to hâve modified 
its original judgment, if relief of that nature had been sought during 
the period when the judgment was subject to its control. No such 
relief was sought, however, during the term at which the judgment 
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was rendered, nor until thé lapse of nearly three montha after the 
terni had expired, and the primary question which arises upon this 
motion is whether this court now has the power to modify or alter 
its former judgment in any material respect. In Sibbald v. U. S., 12 
Pet. 488, 492, 9 L. Ed. 1167, 1169, it was said: 

"No princlple Is better settled or of more uaiversal application than that 
no court can reverse or annul its own final decrees or judgments for errors 
of fact or law after the term in whlcli tliey liave been rendered, unless for 
clérical mistakes; • * * from whiich it foUows that no change or modi- 
fication can be made which may substantially vary or affect It in any material 
thlng." 

The same doctrine was reiterated in Banli v. Moss, 6 How. 31, 38, 
12 L. Ed. 331; and in Bronson v. Schulten, 104 U. S. 410, 415, 26 
L. Ed. 797, 799, it was declared to be "a gênerai raie of law that ail 
the judgments, decrees, or other orders of the courts, however con- 
clusive in their character, are under the control of the court which 
pronounces them during the term at which they are rendered or 
entered of record, and they may then be set aside, vacated, modifled, 
or annulled by that court. But," the court said, "it is a rule equally 
well established that after the term has ended ail final judgments 
and decrees of the court pass beyond its control, unless steps be 
taken during that term, by motion or otherwise, to set aside, modify, 
or correct them; and if errors exist they can only be corrected by 
such proceeding by a writ of error or appeal as may be allowed in a 
court which, by law, can review the décision. So strongly has this 
principle been upheld by this court that, while realizing that there 
is no court which can review its décision, it has invariably ref used ail 
applications for rehearing made after the adjournment of the court 
for the term at which the judgment was rendered. And this is 
placed upon the ground that the case has passed beyond the control 
of the court." In Bushnell v. Smelting Co., 150 U. S. 82, 14 Sup. Ct. 
22, 37 L. Ed. 1007, the suprême court, with some impatience, again 
reiterated the rule that an application for a rehearing cannot be en- 
tertained when presented after the expiration of the term at which 
the judgment was rendered, citing varions cases in which the point 
had been previously adjudicated. It must be regarded, therefore, as 
a well-settled rule that neither a fédéral appellate court nor a fédéral 
nisi prias court can materially modify its judgment or decree after 
the lapse of the term at which the same was rendered, unless the 
power to do so is reserved by a pétition for a rehearing or a motion 
for a new trial filed during the term, and regularly continued to a 
Bucceeding term, so as to préserve the court's power of control over 
the particular judgment or decree. Woods v. Lindvall, 4 U. S. App. 
45, 1 0. G. A. 34, 48 Fed. 73. And this is the view which obtains in 
other circuits. Klever v. Seawell, 22 U. S. App. 458, 467, 12 0. O. A. 
653, 65 Fed. 373. 

In the présent instance we are not asked to correct a mère cléric- 
al miatake made in the entry of a judgment, or to enter a judgment 
orally announced, which the clerk failed to enter, or to expunge a 
judgment which, when entered, was absolutely void for want of juris- 
diotion over the parties, ail of which mistakes may doubtless be cor- 



100 109 FEDERAL REPORTER. 

rected at any time (Bank v. Perry, 32 TJ. S. App. 15, 19, 14 C. C. A. 
273, 66 Fed. 887); but we are asked to enter a decree which is ma- 
terially différent from the one formerly entered, and unlike the decree 
which the court at the time intended to enter, the former decree being 
precisely such a one as the court in its opinion directed to be entered. 
The clerk was guilty of no neglect, and, although it be true that great- 
er relief might bave been granted than was in fact afforded, yet, as it 
was not applied for within the term, this court bas now lost the 
power to afford it. The motion to revoke the mandate, and to issue 
a new mandate, is accordingly denied. 



LAENED V. JENKINS. 

(Circuit Court of Appeals, Eighth Circuit May 1, 1901.) 

No. 1,411. 

1. JUBISDICTION OF FbDBRAL COUBTS— FeDBRAL QUESTIONS — SUIT FOR POSSES- 
SION OF MmiNG Claim. 

The fact tliat an action is brought, pursuant to the reqiiiremeiits of 
Eev. St. § 2326, to détermine the right to the possession of a mining 
claim, does not confer jurisdiction of such action on a fédéral court. 

a. AppkaTj — Record — Pailure to Show Jurisdiction. 

Where a case removed from a state court is taken to a circuit court 
of appeals for review, either on a writ of error or by appeal, the pétition 
for removal is an essential part of the record to enable the court to 
détermine its own jurisdiction, without which It will not proceed to a 
final adjudication. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Willard Teller (Harper M. Orahood, on the brief), for plaintiff in 
error, 
E. S. Morrison (Jacob Fillius, on the brief), for défendant in error. 

Before GALDWELL and THAYEE, Circuit Judges, and ADAMS, 
District Judge. 

THAYEE, Circuit Judge. This is an adverse suit which was 
brought in the state of Colorado to recover the possession of a min- 
ing claim pursuant to the provisions of sections 2325 and 2326 of 
the Eevised Statutes of the United States. The case having been 
tried and determined below in favor of John C. Jenkins, who was 
the plaintiff in the lower court, it was brought to this court on a 
writ of error by William Larned, the défendant below, and was ar- 
gued and submitted for final décision at the présent term. An in- 
spection of the printed record, as well as of the transcript which 
was lodged in this court, fails to disclose that this court or any féd- 
éral court bas lawful jurisdiction of the cause. The complaint which 
was flled in the lower court does not show that the parties to the 
controversy are citizens of différent states, and it is now well settled 
that the mère fact that an action is brought, pursuant to the require- 
Hients of section 2326 of the Eevised Statutes, to détermine who bas 
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the better right to th,e possession of a mining claim, does not in and 
of itself establisli that it is a case of fédéral cognizance. Mining 
Oo. V. Eutter, 177 U. S. 505, 20 Sup. Ot. 726, 44 L. Ed. 864; Black- 
burn T. Mining Co., 175 U. S. 571, 20 Siip. Ct. 222, 44 L. Ed. 276. 
This case seems to bave been brougbt originally in the district court 
of Gilpin county, Colo., and to hâve been transferred to the fédéral 
court j but, as the application for removal is not contained in the 
printed record or in the transcript, we are not advised, as we must 
be before a décision on the merits is reached, that the case is one 
which we can rightfully détermine. Under the act of March 3, 1875 
(1 Supp. Rev. St. U. S. p. 83), it is made the duty of this court to ex- 
amine the record in every case brought before it, and order such 
cases to be remanded as do not fall within our jurisdiction, although 
the jurisdiction is not challenged by either party. Barth v. Coler, 
19 U. S. App. 646, 649, 9 C. C. A. 81, 60 Fed. 466. For this reason, 
when a removed case is brought to this court, either on a writ of 
error or by appeal, the pétition for removal Is an essential part of 
the record, without which we will not proceed to a final adjudication. 
It may be that the pétition for removal which was filed in the case 
at bar will disclose jurisdiction, and, as that can be supplied if coun- 
sel suggest a diminution of the record, it will now be ordered that 
the submission be set aside, and that the case be placed on the calen- 
dar for further argument when it shall hâve been made to appear 
by bringing up other parts of the record that the requisite jurisdic- 
tion to hear and décide the case exists. 



NOKTH AMERICAN LANB & TIMBER CO., Limited, v. WATKINS et al. 

(Circuit Court of Appeals, FIfth Circuit. May 31, 1901.) 

No. 1,059. 

1. Rbceivbrs— Adthority to Appoint— Pbivate Corpoeations. 

A court of equity is not autliorized to appoint a receiver for a solvent 
private corporation by an order made ex parte, witliout notice, at the 
suit of a minority stocliholder, wliere the management of the corpora- 
tion by Its officers and directors Is not alleged to be fraudulent, dis- 
honest, or ultra vires, merely on the ground that, in the opinion of the 
complainant, such management is unwise and detrimental to the interests 
of the stoclîholders. Upon a matter of mère judgment, a court cannot 
properly interfère with the management of the corporation by a ma- 
jority of its stocljholders. 

2. Bamb— Whbn Onlt Shotjld be Appointed wiTHonT Notice. 

The appointment of a receiver after notice before final trial is a juris- 
diction which should be exercised with great care and with studious 
effort to avoid mistake and oppression; and to appoint a receiver 
without notice Is a jurisdiction and power that should be rarely used, 
and never exceptin a clear case of imperious necessity, when the rIght 
of the complainant, on the showing made by him, is undoubted, and 
when such relief and protection can be given In no other way. When 
such notice can be gIven, it should be given, unless there is Imminent 
danger of loss, or great damage, or irréparable injury, or the greatest 
emergency, or when by the giving of notice the very purpose of the ap- 
pointment of a receiver woula be rendered nugatory; and such Instances 
are of rare occurrence in the fédéral courts, because of their power, when 
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an Injunctlon is asked for, to grant a temporary restraining order (Rev. 
St. 17. S. § 718), which may be served at the same tlme that the notice 
Is served, to prevent action by the défendant or hls agent, and to pré- 
serve the existing conditions until the application for an injunction and 
for a receiver can be heard. 

8. Same— Grounds for Appointmbnt— Suit bt Minohitt Stockholdee. 

A blll alleged that complalnant was a large stockholder in défendant, 
■which was a forelgn corporation chartered wlth power to buy and sell 
lands in the United States, and which owned in the state of Louisiana 
800,000 acres of land, an irrlgating canal, with pumping stations, one 
or more steamboats, and a large amount of other property, eonsisting 
chiefly of choses in action and cash in banks; that the corporation, over 
complainant's protest, had eontracted to sell 155,000 acres of Its lands 
for $3 per acre, which were worth many times such price, and upon 
terms very disadvantageous to the stockholders. No f raud was charged, 
nor any facts alleged showing the Intrinsic value of the lands to be 
greater than the price obtained, except that oil had been discovered 20 
or 30 miles distant; nor that any one else would purchase them at a 
greater price. The blll prayed for an Injunction, and the appointment 
of a receiver for ail the property of the corporation in the state, with 
authority to bring suit for cancellation of the contract. Held, that the 
allégations of the bill dld not warrant the appointment of such re- 
ceiver, either under the gênerai principles of equlty jurisprudence, 
or under the statute of Louisiana (Acts 1898, No. 159, p. 312, f 2) author- 
izing the appointment of a receiver "at the instance of any stockholder 
or créditer when the directors or other officers of the corporation are 
jeopardizing the rights of stockholders or creditors by grossly mis- 
managing the business, or by committing acts ultra vires, or by wasting, 
mlsusing or misapplying the property or funds of the corporation." 

4 Same. 

A fédéral court of equity is not warranted in appointing a receiver 
for a corporation at suit of a minority stockholder, for the purpose of 
havlng such receiver bring a suit to set aside a contract made by the 
corporation for a sale of lands under the statute of Louisiana (Merrick's 
Rev. Civ. Code 1900, arts. 2589--2591), which permits a vendor to obtain 
a rescission of a contract of sale of real estate when It bas been .sold 
for less than half its just value, where the corporation Is solvent and the 
only ground for impeaching the sale is the alleged Inadequacy of the 
price, which is satisfactory to a majority of the stockholders. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Louisiana, 

Thls is an appeal from an Interlocutory order, rendered ex parte and 
without notice, appointing a receiver of ail the property of the appellant 
corporation situated In the state of Louisiana. It is alleged in the blll that 
the appellant is an English corporation, chartered wlth power to buy and 
sell lands in the TTnIted States, and with other powers not material to 
mention. The capital stock of the corporation is about $630,000, of which 
the complalnant holds $178,000. The property of the corporation consists 
of about 800,000 acres of land situated in Louisiana, which it has owned 
since 18SS. It also owns a canal for the purpose of irrlgating its lands, 
canal pumping stations, one or more steamboats, and large amounts of 
choses in action, due to the corporation as the price of land sold by It; and 
it also holds cash on deposlt in a bank or banks at Lake Charles and else- 
where in Louisiana, and other property. In 1897 the directors of the Com- 
pany appointed A. "V. Eastman as manager of the company in the state 
of Louisiana. He Is compensated by a salary, the amount of which is not 
stated, and by commissions upon the sales of real estate made by him. 
The offlcers of the corporation do not exercise Personal supervision in 
Louisiana over the affairs of the company in Louisiana. Walter S. B. Mc- 
Laren, chalrman of the board of directors of the corporation, paid a visit 
In Mareh, 1901, to the parish where part of the lands is situated, and re- 
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mained there several days. He had fréquent conversations and Interviews 
■svhile on that vislt v/lth the appellee Watklns. In one of thèse conversa- 
tions he admitted that the contracta of sale, whlch will hereaf ter be stated, 
"had not displayed good business Judgment, and that he knew that great 
losses had been made In the premlses." The sales referred to are described 
in the bill as follows: "That your orator, whose business takes hlm to différ- 
ent places In the United States, but whose Interests In the parishes of Cal- 
casieu and Cameron, through his ownership of stock in the défendant corpor- 
ation and otherwlse, are very large, reached Lake Charles, in the parish of 
Oalcasieu, on the forenoon of the 6th day of February, 1901, and durlng that 
day heard, as a matter of common rumor on the sti'eets of Lake Charles, that 
the North American Land & Timber Company, Limited, had sold or contracted 
to sell about one hundred and three thousand (103,000) acres of Its land to one 
P. Higgins at a priée of only three dollars ($3) per acre. That your orator, 
although he held no officiai position in the management of the corporation, 
had a large proprietary interest in its stock as aforesaid, and did, therefore, 
after assuring himself of the probable truth of sald rumors, and that the 
lands referred to consisted of the said very valuable tract of land lying 
in the parish of Cameron, along the east shore of Sabine Pass, and that 
the sale of the same at any such vile price as three dollars ($3) per acre 
would be most disastrous to him, as well as to the other stockholders in 
said corporation, at his own expense sent a cable dispatch to J. W. Chalkley, 
secretary of the North American Land & Timber Company, Limited, at Lon- 
don, England, in the foUowlng words, to wit: 'Sale one hundred thousand 
acres disastrous. Do not approve. Land worth many times price named. 
Timber Company. Answer quick.' That to this telegrara the management 
of the Company has up to this date vouchsafed no answer, either by tele- 
gram or by letter, to your orator. That your orator has since learned 
that said lands were not only contracted to be sold as aforesaid to said 
Higgins at the absurdly low priée of three dollars ($3) per acre, but that 
said contract of sale was made on the remarkable terms of only flve 
thousand one hundred and thlrty-nine ^^/loo dollars ($5,139.45) in cash, and 
the balance on a crédit of twelve months. That said contract of sale to 
sald Higgins therefore praetically amounts to nothing more than the pay- 
ment by said Higgins of less than five cents per acre in cash upon said 
lands as a considération for an option to purehase the same in twelve 
months, and that this contract of sale was made at a tlme when lands 
far less advantageously sltuated than those so contracted to be sold to 
said Higgins were rising so rapidly in value in Calcasleu and Cameron 
parishes, as also throughout the territory supposed to be an oil territory 
in Southern Louisiana and Southeastern Texas, that property owners were 
absolutely deelining to tie up their lands by granting options upon the same 
for periods of more than a few hours or a few days at most That, not- 
withstanding the telegram so sent by your orator to said corporation, your 
orator was surprised and alarmed to further learn about two weeks later 
that on or about the llth day of February, 1901, said corporation had con- 
tracted to sell about fifty-one thousand seven hundred (51,700) acres more 
of its land at the same price of three dollars ($3) per acre, and upon the 
same terms, to the same purchaser, the said Higgins. That in and by each 
of said contracts of sale it is also agreed that said Higgins may pay at 
any tlme for the lands in any particular township at the rate of three 
dollars ($3) per acre, and receive a warranty deed for the same, without 
waiting for the expiration of the tlme of crédit above set forth, so that said 
agreements further allowed and empowered sald Higgins to cuU and sélect 
the best lands at said absurd price, leavlng in the hands of the company 
any of said lands, if any exist, whlch are of value less than three dollars 
($3) per acre." It is alleged that in January, 1901, a well was sunk near 
Beaumont, in the state of Texas, to a depth of about 1,000 feet, and struck 
a vein of petroleum or natural oil, and that this discovery created a great 
excitement, and tended to Increase the value of real estate. It is alleged 
that the lands owned by the appellant are sltuated between 20 and 30 miles 
from Beaumont, "and a theory and bellef" is asserted that oil would be 
found generally in the direction of thèse lands, ïhe bill contalns many 
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other averments, some of whlch may be referred to In the opinion. The 
object o£ the bill is to restraln any further sales of the rcal estate, and 
to stay the sales described if they are Incomplète or unexecuted, and to 
secure thelr cancellatlon by suit to be brought by the receiver if they are 
found to be executed. The blU eontalns a prayer for an injunctlon and for 
the appointment of a receiver. The court below granted tlie prayer of the 
blU, and made an order appointing a receiver of ail the property of the 
corporation situated In the state of Loulsiana; conEerrlng on such receiver 
the usual powers to prosecute and défend sults, and also to carry on the 
business of the corporation. The appeal is taken from thls order. It is 
assigned hère that the court erred in appointing the receiver without 
notice to the appellant, and that It erred in appointing a receiver because 
it appeared from the bill of complaint that the company was a solvent, 
going coQcern, and "that the matters complained of were such as a ma- 
jority of the stockholders, acting with the officers of the company, had 
authority to control and détermine." 

Joseph Paxton Blair (Pujo & Moss and Denegre, Blair & Denegre, 
on the brief), for appellant. 

E. B. Kruttschnitt (E. H. Farrar and B. F. Jonas, on the brief), for 
appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

It is a gênerai rule that courts of equity will not interfère in 
questions of corporate management or policy. They are reluctant 
to undertake the management of private corporations, and, in the 
absence of fraud, usurpation, or gross négligence and mismanage- 
ment équivalent to fraud, they generally refuse to interfère, and 
allow the majority of the stockholders to rule, leaving dissatisfied 
stockholders to redress their grievances by ordinary corporate meth- 
ods. The complainant in this case is a minority stockholder. He 
seeks to devest the directors, representing a majority of the stock- 
holders, of the possession and control of the corporate business and 
property. He has obtained an ex parte order that bas that eiïect. 
No ultra vires act is alleged in the bill, and there is no averment 
of fraudulent conduct on the part of the directors. It is not char- 
gea that either of the directors or the agent, Eastman, is acting 
fraudulently or in combination with the purchasers of the land, 
The real cause of the litigation is the sale by the directors, through 
their agent, Eastman, of 154,700 acres of land. The purchase price 
■was $3 an acre, amounting in the aggregate to $464,100. Of this 
the sum of $7,735 was paid in cash, and the remainder was to be 
paid in 12 months. It is not stated whether the deferred payment 
bears interest or not. It is not alleged that P. Higgins, the pur- 
chaser, is insolvent. It is alleged, indirectly and not positively, 
that the real estate sold is worth "many times the price" for which 
it has been sold. It is not averred, however, that any one has 
offered op is willing to pay more for it. The bill shows that a high 
value is placed on the land by the complainant because of the dis- 
covery of oil 20 or 30 miles from it. It is not averred that it has 
any value for farming purposes or for grazing, or on account of 
timber or otherwise, or that it has any rental value. TJnless oil 
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should be discovered on it, it is not apparent from the bill that it 
is worth more than the price at which it bas been sold. Barring a 
gênerai and indirect assertion of its value, no facts are stated from 
whicb the court can détermine its value, or that it is intrinsically 
worth more than the sum for which it bas been sold. What it 
cost the Company is not averred, and it may be that the sale is for 
a large profit on its cost. The company is organized to buy and 
sell lands. In addition to the land sold, it owns 645,300 acres in 
Louisiana. If it be true that thèse lands are worth greatly over 
|3 an acre, it may be the honest opinion of the directors that it 
is to the company's interest to sell them for that price, no better 
price being now offered, so that the development of the lands sold 
would increase the value of the lands retained by the company. This 
is a matter of corporate policy and management. The price at 
which the company will sell its lands must necessarily be flxed by 
the directors, ofïicers, or agents of the company selected by the 
stockholders. A minority stockholder should not, on the facts hère 
alleged, be aided by the court to control the action of the directors, 
and himself be allowed to flx the price. The substantial contro- 
versy between the complainant and the défendant corporation, as 
presented by his bill, is as to the sale of thèse lands. But for that 
sale, and the probai)ility of other sales, the bill would not hâve 
been âled. ïhe complainant thinks it greatly to the détriment of 
the company to sell the lands at |3 an acre. The directors think 
that the sale at that price is to the company's interest. In such 
controversy, in the absence of fraud and collusion, if the directors 
are acting within the power conferred on them by the charter, the 
courts cannot properly interfère. On such questions, under the 
circumstances presented, equity will not interfère with the légal 
corporate management. While the courts in a proper case will pro- 
tect the rights of a minority stockholder, they cannot interfère 
with the right of legitimate control by the offlcers representing a 
majority of the stockholders. This is certainly the course to be 
pursued when, on the ex parte statement of the complainant, it 
does not clearly appear that the action of the majority is now or 
will flnally prove disadvantageous. Even where the management 
of the majority appears to be unwise and injurions, equity will not 
interfère if such management be not dishonest or ultra vires, but 
will require the complaining stockholder to seek relief within the 
corporation. When the management is not shown to be fraudulent 
or dishonest, and when it is a matter of opinion whether it is wise 
or unwise, advantageous, or disadvantageous, if the acts complained 
of be intra vires, there is no authority for equity to interfère. To 
do so would be to place the control indirectly in the hands of the 
minority whenever interférence removes from control the oflQcers 
selected by the majority. There is certainly no presumption that 
a minority stockholder is right, and a majority stockholder is wrong, 
in opinion as to the values and the management of the corporate 
property. On gênerai principles of equity as administered in the 
courts, we do not think the bill makes a case which justifies the 
order appointing a receiver. If facts existed which entitled the 
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complainant, as a minority stockholder, to relief, so far as the land 
sales are concemed, he has soùgbt aûd ùttained a remedy which 
goes greatly beyond the necessities of the case. A receiver is ap- 
pointed not only for the lands, the subject of the controversy, but 
for 645,300 acres of other lands, and for the canal, pumping sta- 
tions, steamboats, choses in action, and cash in bank, and ail of 
the corporation's property in Louisiana. Equity would be greatly 
déficient in remédiai procédure if there were no remedy less severe 
for the acts complained of, if they were of a character calling for 
the interférence of an equity court. To take a defendant's prop- 
erty eut of his possession and control after notice to him and after 
a hearing, in advance of a final trial, and place it in the hands of a 
receiver, is a jurisdiction that should be exercised with great care, 
and with studious effort to avoid mistake and oppression; and to 
deprive him of the possession of his property without notice, on 
the motion of his adversary, is a jurisdiction and power that should 
be rarely used, and never except in a clear case of imperious neces- 
sity, when the right of the complainant, on the showing made by 
him, is undoubted, and when such relief and protection can be given 
in no other way. When notice can be given, it should be given, 
unless there is imminent danger of loss or great damage, or ir- 
réparable injury, or the greatest emergency, or when by the giving 
of notice the very purpose of the appointment of a receiver would 
be rendered nugatory. And such instances are of rare occurrence 
in the fédéral courts, because of their power, when an injunction 
is asked for, to grant a temporary restraining order (Eev. St. U. S. 
§ 718), which may be served at the same time that the notice is 
served, to prevent action by the défendant or his agent, and to pré- 
serve the existing conditions until the application for an injunction 
and for a receiver can be heard. 

But it is claimed that, however this may be, as a question of 
gênerai equity jurisprudence, the complainant is entitled to a re- 
ceiver undér the laws of ïx)uisiana; and our attention is called to 
the following statute authorizing the appointment of a receiver: 

"At the instance of any stockholder or créditer, when the dlrectors or 
other offlcers of the corporation are jeopardizing the rlghts of stockholders 
or créditera by grossly mlsmanaging the business or by commlttlng acts 
ultra vires, or by wasting, mlsusing or misapplylng the property or funds 
of the corporation." Acts La. 1898, p. 312 (Act No. 159, § 2). 

It is true that the fédéral courts will administer any enlarge- 
ment of équitable remédies, made by the législatures of the states, 
with certain limitations, not material to this case. Pine Co. v. 
Hall (C. C. A.) 105 Fed. 84. Without deciding whether this statute 
ia really an enlargement of an équitable remedy, we may briefly 
explain its provisions as applied to this case. It authorizes the 
appointment of a receiver at the suit of a stockholder when the 
directors or other oflficers of the corporation are jeopardizing the 
rights of the stockholders in any one of three ways: (1) By com- 
mitting ultra vires acts. It does not appear that any act com- 
plained of hère is ultra vires. On the contrary, the corporation is 
fuUy authorized to sell its real estate. (2) By wasting, misusing, 
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or misapplying the proi)erty or funds of the corporation. There 
are no speciflcations in the bill of waste, misuse, or misapplication 
of property or funds, within the fair meaning of the statute. (3) 
By grossly mismanaging the business, The bill does allège the 
gross mismanagement of the business, but such gênerai averment 
inust be read in the light of the spécifications which foUow. The 
speciflcations are simply the sales, which do not meet the approval 
of the complainant, but which are apyroved and sanctioned by the 
directors. The statute could not be intended to enable a minority 
stockholder to obtain a receivership, so as to enforce his view of 
the management and policy to be pursued, in opposition to the 
views of the représentatives of the majority. The very terms of 
the statute indicate an adhérence to the gênerai équitable prin- 
ciples that the acts of the directors intra vires would be upheld 
unless they amount to gross mismanagement, waste, or misuse of 
the property, thereby jecpardizing the rights of the stockholders. 
The management and sales averred do not, we think, come within 
the meaning of the statute. The averments show a différence of 
opinion as to the policy to be pursued, and it does not clearly ap- 
pear that the action of the directors in making thèse sales will 
not flnally be to the real interest of the stockholders. 

The laws of Louisiana permit a vendor to obtain a rescission of 
a contract of sale of real estate when it has been sold for less than 
one-half of its just value. Merrick's Eev. Civ. Code La. 1900, arts. 
2589-2591. It has been held that the right to rescind a sale for 
lésion beyond moiety is personal to the original purchaser, and 
cannot be maintained against a subséquent purchaser in good faith. 
Snoddy v. Brashear, 3 La. Ann. 569. It is therefore urged that 
the receiver was properly appointed to bring suit for the rescission 
of thèse sales, and properly appointed without notice, because the 
purchaser, if he had notice, might convey to a third person against 
whom the suits could not prevail. We will not consider the ques- 
tion of lis pendens, — whether or not a pending suit, without a re- 
ceiver, would prevent a vendee of the original purchaser acquiring 
any better right than his vendor. Waiving that question, the com- 
plainant is met by the same difSculty that obtains in other views 
of the case. Should the court, at the instance of a minority stock- 
holder, who does not allège fraud or dishonesty or ultra vires acts 
on the part of the directors, require suits to be brought which the 
directors do not approve? Must the court assume the management 
and control of the sales and business of a corporation, which is 
managed without dishonesty or fraud, so as to enforce the views 
of a complaining stockholder in the rescission of sales approved by 
the majority? Thèse statutes put no new question in the case. 
The question remains whether the averments of the bill make a 
case for the interférence with the control of the directors. It does 
not certainly appear that such suits for rescission would, if suc- 
cessful, inure to the beneflt of the stockholders. No one has of- 
fered more for the land than it was sold for. It is not averred to 
hâve a greater intrinsic value, as for farmîng, timber, grazing, or 
otherwise. It appears from the bill that, if it has a greater valae, 
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it is spéculative, dépendent on discoveries of oil in the land, which 
may or net be made. In the case of judicial sales it was not the 
practice to open the bidding on the mère sworn assertion that the 
land had not sold for enough. The court required facts to show 
that at a subséquent sale it would bring a ]arger sum. It was the 
fréquent practice, therefore, for the party seeking to open the bid- 
dings to make an increased offer, and to make a deposit in court 
to show his good faith. 2 Daniell, Ch. PI. & Prac. (4th Ed.) 1285. 
Such practice would, of course, not prevail in this case, but it shows 
that it was the expérience of equity courts that sales should not 
be set aside merely because some party to the proceeding asserted 
the land had been sacriflced. The practice shows a variance of 
opinion as to values may be expected, and the courts could not 
safely vacate land sales on account of such différences of opinion. 
In this case we hâve before us no statement that others stand ready 
to give more for the land, nor hâve we any statement of fact show- 
ing that it is intrinsically worth more than the purchase price. 
As a court of equity would not, on such facts, so far as they relate 
to the purchase price, refuse to conflrm a judicial sale, should the 
court, in opposition to the wishes of the directors representing the 
vendor, appoint a receiver to institute suits to rescind? If it be 
coneeded that the court by an interlocutory order can vest the 
right to bring such suit in a receiver of a solvent corporation, — a 
question not raised in argument, — we think the facts averred do 
not authorize such appointment. Our conclusion is that the bill 
contains no sufiScient averments for dispensing with notice to the 
appellant of the application to appoint a receiver. High, Rec. (3d. 
Ed.) §§ 111, 112; Smith, Eec. § 5; State v. District Ck)urt of Silver 
Bow Co. (Mont.) 50 Pac. 852, 854; Gluck & B. Rec. § 16. We also 
décide that the decree appointing a receiver of ail of the appel- 
lant's property in Louisiana was not proper, on the averments of 
the bill. 4 Thomp. Corp. § 4487; Smith, Rec. § 5; Coal Co. v. 
Hooper, 105 Ala. 6C5, 17 South. 118; Edison v. Phonograph Co., 
52 N. J. Eq. 620, 29 Atl. 195; United Electric Securities Co. v. Louisi- 
ana Electric Light Co. (C. C.) 68 Fed. 673, 676. 

The order appointing a receiver and tlie restraining order herein 
are reversed and annulled, and the receiver appointed is discharged, 
and he shall forthwith turn over and deliver to the appellant, the 
iNorth American Land & Timber Company, its authorized ofiScers 
and agents, ail property of every Idnd, including moneys, that may 
hâve come into his hands as said receiver; and this cause is re- 
manded, with instructions to pass upon the receiver's accounts and 
compensation; ail costs and the expenses of the receivership to 
be paid by the complainant. Reversed. 
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FARMERS' LOAN & TRUST 00. OF NEW YORK et al. V. McANDREWS. 

(Circuit Court of Appeals, Seventh Circuit. May 15, 1901.) 

No. 763. 

Railroads— RiGHTS OF MoRTOAGEB— Suit to Enjoin Crossing bt Drain. 

Tlie trustée in a railroad mortgage is net entitled to maintaln a suit 
In a fédéral court to enjoin a contracter from proceeding under authority 
of a county to construct a drain across tlie right of way of the railroad, 
where regular proceedings for condemning right of way for tlie drain, 
to whlch the railroad company is a party, are pending in the state 
courts, and where there is no reasonable ground for apprehending injury 
to complalnant's securlty. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

The action In the Circuit Court was by the appellants, as trustées for the 
holders of seventy-five million dollars mortgage bonds, issued by the Pitts- 
burg, Cincinnati, Chicago & St. Louis Railroad Compauy (commonly known 
as, and herelnafter called, the Pan Handle Railroad Company), to enjoin 
the appellee, a contractor engaged in the excavation of a draiu, under an 
order of the Couuty Court of LaPorte Couuty, Indiana, from tearing up the 
Pan Handle railway traek, or using a dredge across Its roadbed, or from in 
any way impedlng, obstructing, or interferlng with, the opération of such 
railroad In the transportatlon of interstate commerce, or the carriage of the 
United States mails. 

The bill allèges that the Farmers' Loan & Trust Company of New York Is 
a corporation under the laws of the State of New York; that William N. 
Jackson (sinee deceased, and with no successor in trust) is a citizen of the 
State of Indiana; that John McAndrews is a citizen of tlie State of Illinois; 
and that the Pan Handle Railroad Company is a corporation organized under 
the laws of the States of Illinois, Indiana, Ghio, Pennsylvauia, and West 
Virginia, owning and operating a continuons liue of railroad from Chicago 
through the counties of Lake, Porter, LaPorte, Stark and Pulaski in the 
State of Indiana, to Pittsburg, Pennsylvauia. 

The bill further allèges that the railway company, under contract with 
the government of the United States, carries, upon two of its passenger 
trains running daily each way, the United States mails, and opérâtes through 
the County of LaPorte, between the City of Chicago and the City of Logans- 
port, ten regular passenger trains, and fourteen regular freight trains, each 
day, besides many extra trains; and that to successfuUy operate said rail- 
way, transportlng its interstate commerce, and performing its contract with 
the government, it is neeessary that its right of way be kept intact, and 
that its trains be not delayed or in any manner interfered with. 

The bill further avers that at the point where such drain is to be cou- 
structed across the railroad track, the railway company maintains a wooden 
bridge, resting upon plling driven in the ground; that the construction of 
such drain wlU compel the taking up of such bridge and the removal of the 
plling, and thelr replacement by a more permanent and costly structure, to 
wit, one that would cost flve thousand dollars; that, at the time of the flling 
of the bill, the appellee, in constructing the drain, had corne wlthin fifteen 
hundred feet of the railroad track, and was threatening to use a steam 
dredge, forty feet in width and eighty feet in length, to excavate the drain 
across the right of way; and that the use of such dredge in such construc- 
tion would necessitate "the taking up of said railroad track and the stop- 
page of ail trains and trafflc on that part of said railroad for from eighteen 
to forty-eight hours." 

Respecting the right of appellants to bring the action, the averments of 
the bill are that they are trustées under the mortgage to secure the payment 
of seventy-flve million dollars, evidenced by seventy-five thousand bonds of 
«ne thousand dollars each, owned by divers persons; and "that to permit 
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the appropriation, Injury or destruction of said railroad and right of way, 
and the Interférence wlth the opération of said railroad by the use of said 
dredge In constructlng said drain across said right of way, through said 
roadbed and uhder said railroad track wUl be to materially injure, If it 
does not destroy the value of that part of said railroad and right of way as 
security for the payment of said bonds; that if said right of way is taken 
and approprlated, said railroad tracU destroyed, and the opération of said 
railroad stopped, the security so conveyed to your orators wlll depreciate 
In value, lessening the market value of said bonds, thus and thereby causing 
your orators, and those for whom they hold said property for security irrép- 
arable InJury." 

The blll further avers that, though havlng an équitable interest in said 
railway, wlthin the meaning of the constitution and statutes of the State of 
Indlana, providlng for the assessment and payment of damages to the owner 
of property taken and approprlated, appellants were not made parties to the 
proceedlngs In the LaPorte Circuit Court, wherein the drain was ordered to 
be located and constructed; that they had no notice of such proceedlngs; 
that they never consented to the location and construction of such drain; 
and that no damages hâve ever been assessed, or pald, or tendered them for 
the right of way so sought to be taken and approprlated. 

A temporary restraining order havlng been issued, the appellee moved the 
court to dissolve thls order, and upon the hearing on that motion it was 
made to appear that the Pan Handle Eallroad Company could, by a tempo- 
rary détour over the tracks of the Erie Railroad Company, avold the point 
where the drain is to cross the railroad track, and thus eseape any considér- 
able delay In the opération of its trains; that the Pan Handle Railroad Com- 
pany was a party to the hearing In the LaPorte Circuit Court from which 
proceeded the order to construct the drain in question; that the railroad 
Company filed In the Indlana court, in accordance wlth the practice, a re- 
monstrance, specifylng its objections to the report of the commissioners, 
among other thlngs, the following: That the beneiits assessed agalnst the 
railroad company were exorbitant; that there would be. In fact, no benefit 
to the railroad company; that the railroad company would be damaged by 
the construction of the drain in the sum of twenty-flve thousand dollars; 
that the railroad company's right of way would be approprlated and taken, 
and no damages allowed therefor; and that the proposed drain would resuit 
In depriving the railroad company of Its property without due process of law. 

Upon the hearing in the LaPorte Circuit Court, an order was entered ad- 
judglng that the Pan Handle Railroad Company "would be beneflted in the 
sum of six hundred dollars In excess of any and ail damages it would sustaln 
by reason of the taking up of the tracks and bridge temporarlly to permit 
the construction of the dltch, and for the replacing of the same, and for ail 
other costs and expenses Incurred by It by reason of the construction of said 
ditch." From thls order an appeal was taken to the Suprême Court of Indl- 
ana, and Is still pendlng. 

The motion to dissolve the Injunctlon was sustained by the Circuit Court, 
and the blll dlsmlssed, wlth the proviso that, upon the perfectlng of an 
appeal to this court, the order dissolvlng the temporary injunction should 
not become operatlve, but the injunctlon continue until the final disposition 
of the appeal. From this order of the court the appeal Is prosecuted. 

G. E. Ross, for appellant, 

Lemuel Darrow and Horace S. Oaklej, for appellee. 

Before WOODS, JENKINS, and GROSSOUP, Circuit Judges. 

After the foregoing statement of the case, GBOSSCUP, Circuit 
Judge, delivered the opinion of the court, as f ollows : 

It is conceded that the Circuit Court of LaPorte County had 
jurisdiction of the gênerai subject-matter embraced in the order 
locating the drain, and the assessing of beneflts and damages to the 
lands through which it was laid out; and it is conceded that, for 
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thèse purpoges, iurisdiction was obtained over the Pan Handle Eail- 
road Company. Wliether the order, as against the railroad company, 
is regular or valid is, tterefore, a question for the state courts, or, in 
case a Fédéral question be involved, for the Suprême Court of the 
United States, reviewing the state court. 

Nor would the exécution of the order of the state court, in the 
manner pointed out by the bill, amount to a diminution of the res 
covered by the mortgage. The taking, though presumably for a 
permanent use, is not of the fee, but only of an easement; and, 
subject to the public use, the title, and ail consistent uses, will re- 
main in, and belong to, the Pan Handle Kailroad Company. Haga- 
man v. Moore, 84 Ind. 496. There is in the case, therefore, no 
threatened injury to the appellants, unless the interruption of the 
opération of the road, or the increased cost of building and main- 
taining the new bridge, can be said to amount to an impairment of 
the mortgage security. 

The case, practically viewed, présents no such danger. It is in- 
conceivable, in the absence, at least, of some more satisfactory 
showing, that a great railroad extending from Chicago to Pitts- 
burg, and carrying, without default, a seventy-flve million dollar 
bonded indebtedness, should be embarrassed by an additional ex- 
penditure, for a new bridge, of flve thousand dollars, or by a two 
days' interruption of traffic at some point upon its line — an inter- 
ruption easily obviated by a détour around the point of obstruction 
over another railroad. The exécution of the order of the Indiana 
court will clearly inflict no such injury upon the mortgage security 
as would entitle the appellants to the staying hand of the United 
Ktates Courts. 

The order of the Circuit Court, to the extent that it dissolves the 
injunction and dismisses the bill, is aifirmed, and the case is re- 
manded for further proceedings not inconsistent with this opinion. 



In re PORTER et al. 
(District Court, D. ICentucky. March 16. 1901.) 

BaNKRTJPTCT — FORECLOSURB SUITB IN StATE CoUHT— INJTJNCTION. 

A court of bankruptcy, while havlng jurisdlctlon of an application 
for an injunction against proceedings in a state court where the assets 
of a banlîrupt are concemed, will not, in the exercise of its discrétion, 
enjoin the prosecution of a foreclosure suit brought in a state court 
against the banlirupt upon a elaim of the trustée that the amounts 
claimed In such suit by the mortgagees, whlch appear to be greater 
than the value of the mortgaged property, are subject to crédits and 
set-offs, and order a référence to détermine such question, but -will 
direct the trustée to apply for leave to intervene In the foreclosure suit, 
, where It can more approprlately be put in issue and determlned. 

In Bankruptcy. On pétition of trustée for injunction. 

Wright & McElroy and Grubbs & Grubbs, for Warren Deposit 
Bank. 
W. B. Gains and Attilla Cox, Jr., for trustée. 
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EVAIîS, District Judge. The trustée herein bas filed a pétition 
in thèse proceedings praying the court, upon the averments therein 
made, to enjoin certain créditera of the bankrupt, who, after the 
adjudication, brought a suit in the Warren circuit court to fore- 
dose and enforce a certain mortgage lien upon the bankrupt's prop- 
erty, from proceeding further in the action in the state court. Upon 
the showing of the respondents, it would seem that the mortgaged 
property was probably insuABcient to pay the mortgage debts, but 
the trustée insists otherwise, and has moved the court not only for 
an injunction pendente lite, but also for a référence of thèse pro- 
ceedings for the purpose of ascertaining the real amount of the 
debts of the mortgage creditor, after deducting therefrom certain 
oflsets and counterclaims, and certain crédits, which the trustée 
claims should be allowed. The creditors hâve also demurred to the 
pétition. 

Amidst the shadows cast by récent décisions upon the bankruptcy 
practice, at least where assets and creditors are concerned, the 
bankruptcy court can rarely see clearly what is the exact course to 
be pursued in bankruptcy proceedings until higher courts hâve ex- 
pressly marked it out; but it seems to me that the one which gives 
to the state courts the amplest, and to the bankruptcy courts the 
narrowest, control over such proceedings, will be the one which the 
<;ase of Bardes v. Bank, 2 Nat. Bankr. N. 725, 178 U. S. 538, 20 Sup. 
Ot. 1000, 44 L. Ed. 1175, and the course of judicature which must 
be founded upon it, will sanction. Without that, however, this court 
would be inclined in this case to say that the whole matter of the 
mortgage debt, and ail the controversies growing directly out of it, 
could be comprehensively and more conveniently treated in the pro- 
ceedings in the state court, where ail matters between the conflict- 
ing interests of the various niortgage creditors and the trustée will 
doubtless be fairly and intelligently adjusted and adjudicated. The 
trustée, who stands for ail the gênerai creditors, and who, in a cer- 
tain sensé, représenta ail creditors of the bankrupt, can wisely and 
usefully intervene in the action in the state court, and there litigate 
most, if not ail, the questions involved between him and the mortgage 
creditors respecting the assets claimed by them and by the gênerai 
creditors, as represented by the trustée. At ail events, the trustée 
should, and he will, be directed to make application to be made a 
party to the action in the state court; but, should he be refused 
that right (as we cannot anticipate will be the case), he can again 
apply to this court for the relief sought in the pending pétition, 
and the matter can then be considered in its new aspects. But for 
the présent the court, in the exercise of the discrétion which it al- 
ways has in regard to injunctions pendente lite, will not grant an in- 
junction of any character, but will leave matters as they are. 

1. It seems to the court, speaking generally, that it has jurisdic- 
tion in bankruptcy cases of an application for an injunction against 
proceedings in a state court where the assets of the bankrupt are 
concerned, and that it would hâve the right to enjoin, in its discré- 
tion, on the facts stated in the pétition hère. For thèse reasons, 
the demurrer to the pétition of the trustée is overruled. 
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2. But it seems to the court that it sliould not undertake in thèse 
proceedings to décide the question as to the injunction upon a référ- 
ence for the ascertainment of facts, which, if of any value, would go 
to the merits of the claims of the respective parties. For the pur- 
pose of the pending motions, it seems best to assume that the claims 
made by the plaintiffs in the state court proceedings are valid; and, 
as those claims seem to exceed the value of the mortgaged prop- 
erty, the court does not deem it wise or discreet to grant the tem- 
porary injunction asked for, and thus take the case from the state 
court, which is perfectly compétent to settle it. This conclusion is 
emphasized by the fact that the trustée can and should appear in 
that suit, and, if there should be an excess after the payment of 
the debts of the mortgagees, it can be delivered, and doubtless will 
be delivered, by the state court to the trustée for administration in 
thèse proceedings. The state court can, and of course will, ascer- 
tain the exact amount of the mortgage debts, and give such relief 
upon claims for crédits, offsets, and counterclaims as may be just. 
Upon thèse considérations, the motion for a temporary injunction is 
overruled. 

3. What has already been said will indicate the reasons upon 
which the court is clearly of opinion that it would be an incongru- 
ous and unwise practice to refer the case for the purpose of making 
an attempt to ascertain what are the merits of the controversy be- 
tween the mortgage creditors and those who insist that the mortgage 
debts should be reduced by some sort of défense. The motion for 
a référence is therefore overruled. Counsel can prépare orders ac- 
cordingly. 



In re NEIMAN. 

District Court, E. D. Wisconsin. May 31, 1901.) 

Bahkrdptcy—Provablb Claims— Money Recbived bt Bankrupt from Hia 

WlPE. 

Under the statutes of Wisconsin, whieli remove tlie common-law dis- 
abllitles of married women, and under which they hâve full right to 
contract with respect to tlielr separate property with thelr husbands 
as well as others, where the wife of a bankrupt, on her marrlage, a 
few months prier to his hanltruptcy, received a marriage portion from 
her father, which she placed in the hands of her hushand in good 
falth, and which he used in his business, no presumption of a gift arises 
from such transaction, but he is presumed to bave received and held 
the money in trust for his wife, there having been no express agree- 
ment In relation thereto; and in the absence of any fraud on her part, 
or knowledge of any fraud committed by him, she Is entitled to prove 
her claim therefor against his estate. 

In Bankruptcy. On review of an order by the référée disallow- 
ing the claim of Minnie Neiman, wife of the bankrupt, for |4,000. 

Churchill & Donovan, for claimant. 
Price, Burke & Cowen, for trustée. 

SE AMAN, District Judge. The claimant, Minnie Neiman, is the 
wife of the bankrupt, and her claim against the estate is for |4,000, 

106 F.— 8 
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which was given to lier by her father as a marriage portion, and 
paid over to her husband, and by him used in iis business. Tlie 
proof is clear and undisputed that this amount was set apart by 
lier father to be adranced to her upon her marriage; that her fa- 
ther, at her request, made the payment to the bankrupt as such 
portion, but deducted from the check, at the suggestion of the latter, 
$554.25, to cover the amount owing for récent purchases of goods 
from the father for the bankrupt's business, the daughter having 
no part either in the purchase or déduction ; that no note was taken 
for this payment, and no formai acknowledgment was given (aside 
from the father's receipt for his account); and the testimony is 
meager as to the oral understanding. As stated by the claimant, 
she said to Mr. Neiman: 

"I would get some money from my father, and would glve hlm some 
money at my marriage. So I told hlm when we did get marrled he could 
hâve the use of It, — of course, with the intention it was my own; some day 
he would give It back;" and that "he spoUe at the time he would get some 
bank stock for it, perhaps a house, later." 

The marriage occurred June 6, 1900, but the check was given 
June 4th, thoùgh dated June 6th; and the parties lived together less 
than five months, when some unexplained family disagreement arose, 
and the bankrupt abandoned his wife, house, and business, result- 
ing in the bankruptcy proceeding. The money thus obtained from 
the wife was applied by the bankrupt in his business, except a small 
sum used in purchasing household furniture, and it does not appear 
that the wife made inquiry as to its disposition. If the conduct 
of the bankrupt subséquent to the marriage was fraudaient as weU 
as foolish, there is no testimony which indicates either actual fraud 
on the part of the wife, or her knowledge of or complicity in any 
acts of her husband tending to defraud his creditors. lieir acquaint- 
ance prior to the marriage extended over a few weeks only, — one 
residing in Milwaukee, and the other in Kenosha; and, so far as 
appears, the husband continued his clothing business at Kenosha 
after the marriage in the same manner it was carried on before. 
Whether the husband was deeply involved in debt at the time of the 
marriage, and used the money in liquidation of such indebtedness, 
or absconded with considérable means in his hands, are inquiries 
not material hère, in the absence of circumstances from which 
knowledge and complicity on the part of the wife may be inferred. 
The bona fides of the claim, therefore, are well established, unless 
the payment was intended as an absolute gift to the husband; and 
the order for its disallowance rests alone upon the contention that 
the marriage portion was surrendered as a gift, either inteotionally 
or in légal effect, and that no relation of trust or of debtor and 
creditor arose. 

The question thus presented is not free from difSculty, even un- 
der the modem statutory provisions respecting the property rights 
of married women, by reason of the diversity of the authorities as 
to the presumption arising from such dealings between husband 
and wife. The statutes of Wisconsin, in accord with the policy 
of the States generally, remove the common-law disabilities of mar- 
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ried women to enter into contracte in respect of their separate prop- 
erty; and their right to thus deal with the kusband as well is clearly 
recognized, subject only to the rule that such transactions must be 
"closely examined and scrutinized to see that they are fair and 
honest, and not mère contrivances resorted to for the purpose of 
placing the husband's property beyond the reach of his creditors," 
or not used as a means to deceive and detraud creditors. Hoxie y. 
Price, 31 Wis. 86; Horton v. Dewey, 53 Wis. 414, 10 N. W. 599; 
Semmens v. Walters, 55 Wis. 684, 13 N. W. 889; Evans v. Rugee, 
57 Wis. 625, 16 N. W. 49; Brickley v. Walker, 68 Wis. 563, 32 N. 
W. 773. This précaution in examining the case is imposed, as re.- 
marked in Hoxie v. Price, supra, "on account of the great facilities 
which the marriage relation aiîords for the commission of fraud"; 
but, aside from inquiry in that view, no décision under the présent 
statute appears to raise any presumption of gift out of a delivery 
of separate property to the husband, or to change the gênerai rule 
applicable to parties in confldential relation, when the bona fides 
of the transaction are clear, and the appropriation by the husband 
is not acquiesced in for a long period. Lyon t. Railway Co., 42 
Wis. 548, 553. In other words, just effect is thus given to the pur- 
pose of the enlightened législation which grants property rights 
and légal individuality to married women, and at the same time a 
guard is established against abuses which are liable to arise in trans- 
actions between husband and wife. See, for the gênerai rule, 2 
Beach, Mod. Cont. §§ 1266, 1267, 1269, 1270; 14 Am. & Eng. Enc. 
Law (2d Ed.) 1034, tit. "G-ifts"; and cases cited in each. In this 
inquiry the testimony of the bankrupt in favor of the claim is left 
out of considération, and the statement, as well, by the claimant of 
her intention; and the effect, moreover, of the receipt of the fund 
by the husband before the actual marriage, and of the alleged re- 
mark by the husband as to its investment, is not considered. So 
treated, the premises are clearly established, — that the money was 
the separate property of the wife, that it was placed in the hands 
of the husband in good faith, and that the statute confers the right 
to deliver the fund to the husband, either as a loan or trust or as 
a gift, unless fraud intervenes. The question then arises fl) whether 
a gift will be implied from the circumstance alone of such delivery 
to and use by the husband; or (2) whether the presumption exists 
that he received the money for her use, no express terma to that 
effect appearing. The doctrine of the flrst-mentioned inference is 
thus stated in Jacobs v. Hesler, 113 Mass. 157, 160: 

"When a wife wSth her own haiid pays money of her separate property 
to her husband, there is no presumption that he receives it in trust for her, 
but the burden Is on lier to prove the fact. In the absence of such proof , 
the money must be deemed to hâve been ptlven to hlm with the intention 
that it should be applied to the use or benefit of either or both of them at 
his discrétion." 

But this view is predicated, as there remarked, upon the disabil- 
ity of the parties to make contracts with each other, although it 
is conceded that the husband might become a trustée for the wife. 
And in West Virginia it is held that a bona fide loan by the wife 
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to the husband will be recognized in equity, but that tbere must be 
an "express promise of repayaient made at the time of the loan"; 
that no implied promise arises in such case, and a gift is presumed. 
2 Beach, Mod. Cont. § 1270, supra, and cases noted. Like require- 
ment of an express promise is ruled in Kuhn t. Stansfleld, 28 Md. 
210, 92 Am. Dec. 681, and in other cases predicated upon like 
construction of statutory provisions for married women. I am of 
opinion, however, that the doctrine of this line of décisions is not 
applicable under the Wisconsin statute, as construed by the su- 
prême court of the state in the later rulings, exemplified in the 
above citations; and it is plain that the doctrine of community of 
property which prevails in several states, through adoption from 
the civil law, is not applicable. As remarked by Mr. Justice Pield 
in Stickney v. Stickney, 131 U. S. 227, 240, 9 Sup. Ct. 677, 33 L. Ed. 
136, the ruie upheld in the above-mentioned authorities is "not in 
accord with the spirit and purpose of the married woman's act," — 
havjng référence there to the statute in the District of Columbia, 
which is analogous to that of Wisconsin, — and the true mie, which 
is equally applicable hère, is thus stated: 

"Wlienever a husband acquires possession of the separate property of his 
wlfe, whether with or without her consent, he must be deemcd to hold it 
in trust for her benefit, in the absence of anv direct évidence th.at she in- 
tended to make a gift of it to him." Page 238, 131 U. S., page 6S0, 9 Sup. 
et, and page 143, 33 L. Ed. 

The authorities there cited clearly support this ruIe, and it seems 
to my mind the logical and necessary séquence of the freedom 
granted by the statute to the wife to enter into contracts respect- 
ing her separate property. For other authorities so holding un- 
der analogous statutes, the following are deemed suflScient citations : 
Armacost v. Lindley, 116 Ind. 295, 19 K. E. 138; Parrett v. Palmer, 
8 Ind. App. 356, 35 N. E. 713; McNally v. Weld, 30 Minn. 209, 14 
N. W. 895; Chadbourne v. Williams, 45. Minn. 294, 47 N. W. 812; 
Bergey's Appeal, 60 Pa. 408, 100 Am. Dec. 578; Jones v. Daven- 
por-t, 44 ]Sr, J. Eq. 33, 13 Atl. 652; Boyd v. De la Montagnie, 73 N. Y. 
498, 29 Am. Rep. 197. See, also, Garner v. Bank, 151 U. S. 420, 
432, 14 Sup. Ct. 390, 38 L. Ed. 218; Williamson v. Johnson, 62 Vt. 
378, 20 Atl. 279, 9 L. E. A. 277, 22 Am. St. Rep. 117; 2 Lewin, 
Trusts, 778; Crawley, Husb. & W. 208; 2 Beach, Mod. Cont. §§ 
1266, 1269; 14 Am. & Eng. Enc. Law, supra. 

In the light of the rule thus approved, I flnd in the circum- 
stances of the case no ground for disallowing the claira in con- 
troversy. With the bona fldes of the original transaction unim- 
peached, as before recited, the period of less than five months 
immediately following the marriage during which the money was 
dissipated or misappropriated is not sufficient to displace the claim 
of the wife in favor of other creditors, in the absence of déception 
on the part of the wife, or conduct inconsistent with such claim. 
The order of the référée disallowing such claim is reversed, with 
directions to enter an order allowing the same, in conformity with 
this opinion, which will be certified accordingly. 
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In re RHODES. 
(District Court, N. D. Ohlo, E. D. May 8, 1901.Ï 

1. BANKRTJPTCY— HOMKSTBAD EXEMPTION — PbIOR ADJUDICATION BT StATK 
CODET. 

Where the rlght ot a bankrupt to a homestead exemption lias been 
adjudicated by a state court In proceedlngs under a gênerai assignment 
made in accordance with the state laws, after a contest by creditors, 
and before the court of bankruptcy acqulred jurisdiction by the filing 
of the pétition thereln, such adjudication cannot be reviewed or set 
aside In the banliruptcy proceedlngs. 

t SAME— DiVORCED HUSBAND— OHIO StATUTB. 

Under the laws of Ohlo, giving to the head of a famlly a right of 
homestead exemption not exceeding $1,000 in value, a divorced husband, 
llving on such a homestead wlth a minor child, for whose maintenance 
he is responsible, is entitled to hold the same as exempt on becomiug a 
bankrupt. 

In Bankruptcy. On review of décision of référée. 

N. O. Bostwick, for banknipt. 

Metcalf & King, for opposing creditors. 

WING, District Judge. On the 8th day of February, 1898, the 
bankrupt, Merton S. Rhodes, made a gênerai assignment for the 
beneflt of creditors, under the insolvency laws of the state of Ohio. 
In the probate court having jurisdiction of this assignment ap- 
praisers were appointed, and on the 28th of February, 1898, set 
off to the bankrupt the land now claimed by him as a homestead, 
valued at $1,000. Objection was made to this allowance of a home- 
stead to the assignor, and hearing was had before the probate court 
upon such objection. The adjudication of the probate court upon 
this hearing, made on April 16, 1898, was in favor of the allowance 
of a homestead. After this time, to wit, on October 21, 1899, the 
bankrupt filed his voluntary pétition in bankruptcy, and there was 
set ofE to him, as shown by the report of the trustée, the same home- 
stead which had been allowed to him by the judgment of the probate 
court. Exceptions were flled by the creditors to the setting off of 
this homestead in the report of the trustée, because, as stated, "the 
bankrupt is not, and was not at the filing of his pétition in bank- 
ruptcy, or at the time said property was set off to him as exempt, 
a widower, or a husband living together with his wife." Both at 
the time of the action of the probate court, and at the time of the 
report of the trustée, the bankrupt was a divorced man, living upon 
the premises set off to him as a homestead with a minor son of about 
the âge of 7 years, for whose support the bankrupt was responsible. 
There appears to hâve been no altération in the status of the bank- 
rupt between the time of the action of the probate court and the 
action of the trustée complained of. The référée has decided that 
the bankrupt is not entitled to the homestead, for the reason that 
he is neither a widower living with a minor child, nor a husband 
living with his wife. 

I hold that the référée was wrong in this, and that the bankrupt 
is entitled to the homestead set off to him by the trustée for the 
reasona: 



lis 109 FEDERAL REPORTER. 

First. Tbat by the action of the probate court his rights with re- 
spect to a homestead liad been fuUy adjudicated under the laws of 
Oliio before the jurisdiction of this court attached, and that it is 
not the province of this court, in proceedings in bankruptcy, to re- 
view or to set aside judgments of the state court with respect to 
the bankrupt's property, otherwise than for collusion and fraud. 
The making of an assignment by Ehodes, in and of itself, did not 
give jurisdiction to the court of bankruptcy. The bankrupt act 
spécifies as one of the acts of bankruptcy a gênerai assignment for 
the benefit of creditors, but the filing of a pétition alleging such act 
is the beginning of the jurisdiction in this court. If the property 
of the insolvent had been sold under the orders of the probate court, 
it would not be claimed that such sale could be set aside by the 
court of bankruptcy, which had acquired jurisdiction, after the sale 
had been accomplished. By a parity of reasoning, this court cannot 
interfère with an adjudication of the probate court with respect to 
the right of the insolvent to hold his homestead exempt. 

Second. Following the very able opinion of Haynes, J., in Weber 
V. Beier, 14 Ohio Cir. Ct. R. 277, I am of the opinion that the head 
of a family, in Ohio, is entitled to a homestead, and that a husband 
or wife, responsible for the maintenance or support of a minor child 
or children born in wedlock, living upon a homestead with such 
child or children, is entitled to hold that homestead exempt from 
sale for debt, provided such homestead shall not exceed in value 
$1,000. The ruling of the référée with respect to the exceptions to 
the allowance of a horse, wagon, and harness is sustained. The 
ruiings with respect to the disallowance of a homestead to the bank- 
rupt are overruled, and it is ordered that the allowance of the home- 
stead, reported by the trustée, shall be made. An order may be en- 
tered accordingly. 



In re KELLBR. 
(District Court, N. D. lowa, C. D. May 27, 1901.) 

L Bakkhuptct— Provable Claims— Préférences. 

One partner in a mercantile flrm purchased the interest of his co- 
partner, assumed the debts of the flrm, and continued the business for 
a short tlme, when he filed a pétition in bankruptcy. The flrm was not 
adjudged a bankrupt, and neither the retlring partner nor the flrm 
creditors made any objection to the treatment of the property formerly 
owned by the partnership as the individual property of the bankrupt. 
Beld, that a credltor of the flrm could prove his claim agalnst the estate 
of the bankrupt ouly on surrendering preferential payments received 
from the flrm wlthin four months prlor to the filing of the pétition, and 
while the flrm was Insolvent 

2. Samb. 

A partial payment made by an Insolvent to a créditer within four 
months prior to his bankruptcy constitutes a préférence which the créd- 
iter must surrender, as a condition précèdent to his right to prove his 
debt agalnst the bankrupt's estate, wlthout regard to the knowledge or 
bellef of insolvency when the payment was made on the part of either 
debtor or credltor. 

8. Samb— Déduction op New Crédits. 

Bankr. Act 1898, § eOc, provldlng that "If a creditor has been pre- 
ferred and afterwards in good faith glves the debtor further crédit 
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without seeurity of any kind for property whicli becomes a part of the 
debtor's estate, the amount of such new crédit remaining unpaid at the 
time of the adjudication in bankruptcy may be set oft agalnst the amount 
"Which would otherwise be recoverable from him," does not entitle such 
a créditer to a déduction of the new crédit from the préférences which 
he is required to surrender before provlng his claim, but is applicable 
only to cases where the préférence was recelved under such circum- 
stances as to be voldable under clause "b" of the same section, and the 
trustée is compelled to brlng suit to recover the property or its value. 
In such case the creditor is debarred from proving his claim against the 
estate, but the recovery against him is limited by such provision to the 
différence between the preferential payment and the new crédit, ■which 
represents the net loss to the estate through the two transactions. 

4. Same— CoNTESTED (Jlaimb — Evidence. 

Upon an issue made by a trustée on the right to prove a claim against 
the estate, testimony of witnesses taken before the référée upon other 
issues in the bankruptcy proceedings, to whieh the claimant was not 
in fact a party, and when he was not présent, is not admissible, and 
cannot be considered by the référée. 

In Bankruptcy. On certificate of référée with respect to the claim 
of the Warfield-Pratt-Howell Company. 

C. L. Nourse, for creditor. 
J. L. Kamrar, for trustée. 

SHIKAS, District Judge. From the record certified up by the 
référée, it appears that in 1897 the firm of Keller & Stalie, composed 
of Almon D. Keller and J. V. Stake, commenced business as retail 
merchants at Webster Oity, lowa, and in that name the business 
was carried on until early in the year 1900, when a Mr. Lee was 
taken into the flrm; he remaining as a partner until September of 
that year, when he withdrew from the ûrm; and the business was 
continued under the original name of Keller & Stake until November 
15th, when Keller bought ont the interest of his partner, buying ail 
of the partnership property and agreeing to pay its debts. Almon 
D. Keller carried on the business in his individual name until De- 
cember 24, 1900, when he flled his individual pétition in bankruptcy; 
and after adjudication thereon Charles B. Stoddard was appointed 
trustée of the estate, and took possession of the stock of goods and 
other assets of the bankrupt. From the time the flrm of Keller & 
Stake commenced business, in 1897, the Warfleld-Pratt-Howell Com- 
pany, Wholesale grocers of Des Moines, sold goods on crédit to the 
différent flrms, and also to Almon D. Keller; and on the 7th of Jan- 
uary, 1901, the company flled its claim with the référée in bank- 
ruptcy, stating therein "that the said Almon D. Keller * * * is 
justly and truly indebted to said corporation in the sum of flve hun- 
dred gixty-three and '^/loo dollars; that the considération of said 
debt is as foUows: For merchandise sold and delivered as per 
certifled statement hereto attached, marked 'Exhibits A & B.' " Ex- 
hibit A is a statement showing sales of merchandise to Keller & 
Stake from October 1 to November 12, 1900, both inclusive, to 
amount of $410.79, with a crédit of $7.31 goods returned, leaving 
a balance due of $403.48. Exhibit B is a statement showing sales 
to Almon D. Keller from November 19 to December 18, 1900, both 
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inclusive, tO the amount of $161.71, with a crédit of $1.25 for goods 
returned, thas leaving a balance due of $160.40. The claim as thus 
âled was allowed by the référée, and thereupon, on February 28th, 
the trustée flled a pétition before the référée, asking that the order 
of allowance thus made should be set aside, on the ground that it 
now appeared that within four months next preceding the flling of 
the pétition in bankruptcy the bankrupt had paid to the Warfleld- 
Pratt-Howell Company the sum of $314.73 on account; he being, 
at the times the payments were made, insolvent and unable to pay 
his indebtedness in full. The company took issue upon the alléga- 
tions of this pétition, and further alleged that since the date of the 
payments it had in good faith sold to the firm of Keller & Stake 
merchandise to the amount of $563.94, which had become part of the 
bankrupt's estate. A hearing upon the issues thus presented was 
had before the référée, and, taking into considération the évidence 
submitted during the pendency of the bankruptcy proceedings, the 
référée found that since the 24th of August, 1900, the flrms of Kel- 
ler, Stake & Lee and Keller & Stake, as well as the individuals, J. 
P. Stake and Almon D. Keller, had been in fa et insolvent; and there- 
fore it was held that the payment received of $171.70 from the firm 
of Keller & Stake on the 2d of October, 1900, was a preferential 
payment; that, upon repaying this amount to the trustée, it would 
be oi>en to the company to prove its claim in the sum of $735.64, or 
the claimant, without repaying any amount, might prove its claim 
in the sum of $160.64 for the goods sold Almon D. Keller after No- 
vember 15, 1900. To this ruling the claimant excepted, and now 
brings the case before the court for a review of the décision of the 
référée. 

Counsel for the claimant take the position that the payment of 
the $171.70 on October 2, 1900, was made by the firm of Keller & 
Stake; that the partnership has not been adjudged a bankrupt; and 
that, as the court in bankruptcy has before it only the individual 
estate of Almon D. Keller, it cannot deal with payments made by the 
pre-existing firm of Keller & Stake, nor can it undertake to marshal 
the firm and individual assets in this proceeding. The fact, however, 
that the partnership has not been adjudged a bankrupt, prevents the 
question of the marshaling of assets from arising in this case. The 
claimant, as shown by the proof of debt flled by it, assumes the posi- 
tion of a créditer of Almon D. Keller. There is no case before the 
court in which it can undertake to separate the debts and property 
of a firm from that of the individual partners, as is provided for in 
section 5 of the bankrupt act. When J. P. Stake sold his interest 
in the partnership to Keller, the property became the individual 
property of the latter, and it passed, as such, to his trustée in the 
bankruptcy proceedings. Neither Stake nor the flrm creditors hâve 
initiated any proceedings for the enforcement of any supposed equi- 
ties or rights in the property formerly belonging to the firm, and 
therefore the référée rightly ruled that the claims flled by the com- 
pany could only bç viewed as a claim against Keller. Thus, in Fitz- 
patrick v. Flannagan, 106 U. S. 648, 1 Sup. Ct. 369, 27 L. Ed. 211, it 
is said: 
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"The légal rlght of a partnershlp créditer to subject the partnershlp 
property to the payment of his debt consists simply in the rlght to reduo© 
hls clalm to judgment, and to sell the goods o£ his debtor on exécution. Hls 
rlght to appropriate the partnershlp property speelflcally to the payment of 
hls debt, In equity, in préférence to creditors of an indivldual partner, Is 
derlyed through the other partner, whose original rlght It Is to hâve the 
partnershlp assets applied to the payment of partnershlp obligations. And 
thls equity of the créditer subslsts so long as that of the partner through 
whlch it is derived remains; that Is, so long as the partner hlmself 'retalns 
an Interest m the flrm assets, as a partner, a court of equity wUl allow the 
creditors of the flrm to avall themselves of hls equity, and enforce through 
it the application of those assets prlmarlly to payment of the debts due 
them, whenever the property cornes under Its administration.' Sueh was the 
language of this court in Case v. Beauregard, 99 U. S. 119, 25 L. Ed. 370, in 
whlch Mr. Justice Strong, dellvering the opinion, contlnued as foUows: 'It is 
Indispensable, however, to such relief, when the creditors are, as in the 
présent case, slmple-contract creditors, that the partnershlp property should 
be within the control of the court, and in the course of administration, 
brought there by the bankruptcy of the firm, or by an assignment, or by 
the création of a trust in some mode. Thls is because nelther the partners 
nor the joint creditors hâve any spécifie lien, nor Is there any trust that can 
be enforced untll the property has passed In custodla legis. iîence it follows 
that 'if, before the Interposition of the court is asked, the property has eeased 
to belong to the partnershlp, if by a bona flde transfer It has become the 
several property of one partner or of a thlrd person, the equities of tlie 
partners are extinguished, and consequently the derivatlve equities of the 
creditors are at an end.' " 

This ruling is repeated in Huiskamp v. Wagon Co., 121 U. S. 310, 
7 Sup. et. 899, 30 L. Ed. 971. 

In the case now under considération there was a valid transfer of 
the partnership property to Almon D. Keller. ïhis transfer has not 
been questioned by any one. When Keller went into bankruptcy, he 
did so as an individual, and he transferred to the trustée ail his prop- 
erty, including that which had f ormerly belonged to the firm of Keller 
& Stake. Under thèse circumstances, the court in bankruptcy cannot 
deal with the estate in any other light than as the individual estate 
of Almon D. Keller. The claims of the creditors of the late flrm of 
Keller & Stake can be proved only as claims against the bankrupt, 
and this is what was done by the claimant in this case; for, as al- 
ready stated, in the proof of claim filed before the référée the aver- 
ment is that "Almon D. Keller, the person by whom a pétition for 
adjudication of bankruptcy has been filed, was at and before the 
flling of said pétition, and still is, justly indebted to said corporation 
in the sum of |563.94" ; and it is thus made clear that the claimant 
bases its right to share in the estate on the ground that it occupies 
the position of a créditer of the individual, Almon D. Keller, and its 
rights are just what they would be if the business had always been 
carried on by Keller as an individual. Counsel in their argument 
are fruitful in suggesting possible complications that might occur 
in the future in case the firms were put into bankruptcy, in that, if 
the claimant should repay in this case the money received from the 
firm within the four months preceding the adjudication in bank- 
ruptcy, it might be called upon to make a like repayment as a condi- 
tion to proving its claim in the proceedings against the firm. Cases 
in bankruptcy are in equity, and it does not seem probable that a 
court of equity would find an insuperable difficulty in holding that 
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one repayment açtually made under such circumstances would be 
recognized in ail subséquent proceedings as a full performance on 
part of the creditor of the duty to refund preferential payments re- 
ceived from an insolvent debtor. Having chosen to file its claim 
for goods sold to the flrm of Keller & Stake as part of its claim 
against Keller alone, the company cannot be allowed to say that it 
should not be held to account for payments received from the flrm. 
The question is not the one that would arise in case the trustée of 
Almon D, Keller should sue a third party to recover back money paid 
him by the flrm on a flrm debt on the ground that such payment was 
a préférence. In this case the creditor seeks the aid of the court of 
bankruptcy, and asks to be allowed to prove up against Almon D. 
Keller alone a claim for goods sold to the flrm of Keller & Stake. It 
appearing that within a few months preceding the adjudication in 
bankruptcy the claimant had received a payment on account from 
the flrm, it being then insolvent, the repérée rightly held that the 
claimant must repay the amount received from the flrm, as a condi- 
tion to being allowed to prove up the flrm debt against the estate. 

It is further urged in support of the exceptions taken to the ruling 
of the référée that the évidence shows that the payments made to 
and received by the Warfleld-Pratt-Howell Company were so made in 
the usual course of business, and without knowledge on part of the 
company of the insolvency of the flrm of Keller & Stake; and there- 
fore the claimant should not be required to repay the moneys re- 
ceived by it, as a condition to the allowance of the claim filed on its 
behalf. This question was very fully considered by the court of ap- 
peals for the Seventh circuit in the case of In re Ft. Wayne Electric 
Corp., 39 C. G. A. 582, 99 Fed. 400; and the conclusion was reached 
that a creditor to whom a payment on account has been made by an 
insolvent debtor cannot prove up his claim in bankruptcy until he has 
repaid the sum received, even though when he received it he did not 
know or hâve cause to believe that the debtor was insolvent. This 
court foUowed this ruling in Re Sloan, 102 Fed. 116, belîeving the 
same to be the correct interprétation of the act, and nothing has been 
adduced in argument in the présent case to show that such interpréta- 
tion is not the proper one. There are décisions which hold the con- 
trary rule, which is well stated by Judge Purnell in Re Ratliff (D. C.) 
lOTFed. 80, asfollows: 

"That wlien a payment on account Is made to an Innocent creditor, In the 
due course of business, within four months of banlcruptcy, when the debtor 
did not know he was Insolvent, such payment Is not a préférence which must 
be surrendered as a condition précèdent to allowing proof of daim. This 
seems to be the proper, reasonable construction of the statute, the purpose 
of which was to provide for an équitable distribution of the bankrupt estate; 
to promote, and not destroy, business, and be'nefit, not punlsh. Innocent 
creditors as well as bankrupts." 

Does the rule followed in thèse cases in fact provide for an 
équitable distribution of bankrupt estâtes, or does the contrary rule 
destroy or improperly impede business transactions or punish inno- 
cent creditors? The bankrupt act may be said to be based upon two 
fundamental propositions: First, that when a person becomes un- 
able to pay his just debts the property then remaining to him equit- 
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ably belongs to his creditors, and sliould be distributed proportion- 
ately among them; and, second, that, if the insolvent debtor in good 
faitb yields up to his creditors his property for distribution among 
them, he should then be relieved from the debts esisting against Mm 
at the time he transfers his property to his creditors. The first 
proposition is not based upon the question of good faith on part of 
the debtor, nor upon his knowledge or want of knowledge of his actual 
financial condition. It rests upon the fact of insolvency; and the 
equity in favor of the creditors grows out of the fact that it is ordi- 
narily true that the estate possessed by the insolvent debtor repre- 
sents the goods, property, or naoney obtained by the debtor on crédit 
from his creditors. If in fact the debtor is insolvent, and if in fact 
he has in possession property which he has bought on crédit and 
vifliich has not been paid for, is not the equity in favor of the credit- 
ors fuUy established, without référence to the mère belief which the 
debtor may entertain with respect to his ability to pay his debts? 
It is a matter of common knowledge that persons who are hopelessly 
insolvent will frequently cling to the belief that they can pay up if 
only allowed a little time, yet, if time be allowed them, they only 
become more heavily involved. It cannot, therefore, be successfully 
maintained that the equity of creditors to the estate of an insolvent 
debtor is in any true sensé dépendent upon or affected by his belief 
touching his actual condition. This equity cannot, however, be 
carried into eiïect except through légal machinery; and to that end, 
among others, the présent bankrupt act has been adopted. When, 
through the provisions of that act, an estate of an insolvent debtor 
has been brought before the court of bankruptcy for distribution, is 
it not true that among the creditors the gênerai rule is that "equality 
is equity"; that is to say, that in the division of the estate each 
créditer shall receive only his proportionate share of the estate? It 
must be remembered that the institution of the proceedings in bank- 
ruptcy does not create the equity in favor of the creditors, but only 
sets in motion the machinery by which the equity can be properly en- 
forced. The equity on behalf of the creditors eomes into existence 
when the debtor becomes insolvent. Therefore it is that in bank- 
ruptcy proceedings, in order to secure equality among the creditors, 
it is permissible to take into considération aÛ dealings between the 
debtor and his several creditors that hâve taken place since the date 
of his insolvency ; that being the time when the equity of the credit- 
ors arises. If àfter the debtor has become insolvent he pays one or 
more creditors a portion of their debts, and then proceedings in 
bankruptcy are instituted, and the estate is being administered, and 
the creditors to whom payments were made are allowed to retain the 
sums paid them, and to prove up the balance of their claims, is it not 
clear beyond question that thèse creditors would be thus permitted 
to obtain a larger share of the estate than the others, and this in- 
creased amount or préférence would hâve been obtained by them after 
the common debtor had become insolvent? The fact of the préfér- 
ence being received does not dépend on the amount of knowledge the 
bankrupt or the creditors had of his financial condition. To secure 
absolute equality among the creditors, it should be provided that ail 
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payments made or security given after the debtor bas become în- 
solvent mlist be repaid, so that the estate owned by tbe bankrupt at 
the time he became insolvent and the time the equity of the creditors 
in such estate came into being should be ratably applied to the pay- 
ment of ail debts due. The reasoning which Jholds that payments 
made after insolvency, but in so-called "good faith," are not préfér- 
ences, because the debtor and the preferred" creditors did not know 
that the debtor was insolvent, ignores the fact that the real question 
is, what claim hâve the other creditors upon the estate of the debtor 
after he in fact has become insolvent? Hâve they not the right to 
assert their equity to the proportionate share of the estate of the 
debtor, vs'hich equity came into existence at the date of insolvency, 
and therefore before the payments were made to the favored crditors? 
If payments made after actual insolvency can be retalned by a crédit- 
er, and he can also share equally with the other creditors in the 
remaining estate, he certainly gets a larger share of the insolvent 
estate. Section 60 of the act déclares that: 

"A person shall be deemed to hâve given a préférence if, being insolvent, 
be has * * * made a transfer of any of his property » * * and the 
effeet of such transfer will be to enable any one of his creditors to obtain 
a greater percentage of his debt than any other of such creditors of the 
same class." 

In brief, the statutory déclaration is that if, being insolvent, a party 
makes a transfer of property to a creditor, which will enable the lat- 
ter to obtain a greater percentage of his debt than other creditors of 
the same class, that constitutes a préférence. In the face of the 
clear language of the statute, why should courts endeavor to read 
into this définition a limitation to the effeet that if the debtor, though 
in fact insolvent, did not know it, a transfer made by him will not 
constitute a préférence, even though it does enable the creditor re- 
ceiving it to obtain a much greater share of the insolvent's estate? 
It is said in Ee Eatlilï, supra, that the purpose of the bankrupt act 
"is to provide for an équitable distribution of the bankrupt estate"; 
but how is this purpose subserved by a construction of the act which 
enables one or more creditors to obtain the greater share at the ex- 
pense of equally meritorious claimants? The argument in support 
of this view of the act is largely based upon the assumption that, 
unless this construction is given to the law, it will greatly interfère 
with ordinary business transactions, and therefore it must be as- 
sumed that congress did not intend to enact that which the language 
of section 60 would naturally indieate. What undue interférence, 
however, is really caused to proper business transactions by giving 
the statute the construction adopted by the court of appeals in the 
Ft. Wayne Electric Corp. Case, supra? Even if the debtor be in 
fact insolvent, the creditor is justifled in receiving ail payments of- 
fered him. If the debtor is not adjudged a bankrupt, no one can 
call the creditor to account for the payments received. If the debtor 
is adjudged a bankrupt, then the statute gives the creditor the right 
to détermine what his action will be; it being open to him to retain 
the payments received, and not to seek any further share in the insol- 
vent estate, or to return the payments, and then to share proportion- 
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ately in the distribution of the entire property. In giving this option 
to the creditor, the act déviâtes from the strict rule of absolute 
equalitj among the creditors of an insolvent estate, but it is a conces- 
sion made to meet the objection that the provisions of the law should 
not be so strict that they will cause undue interférence with the or- 
dinary routine of business. The act therefore recognized the fact 
that if a creditor vfho, in the ordinary course of business, receives 
payments on account from a debtor, would be compelled, in case of 
the bankruptcy of the debtor, to repay thèse amounts, it might be 
a great embarrassment to the creditor, leading possibly in some cases 
to his own insolvency; and, to avoid such possibilities, the act, as 
already said, gives the option to the creditor to détermine whether 
he will retain the payments received or not. But the giving this 
option does not authorize the creditor to retain the payments, and 
also to share with other creditors in the remaining estate, on the 
ground that, though in fact the debtor was insolvent when the pay- 
ments were made, he was ignorant of his true condition, and the pay- 
ments were made in the ordinary course of business. The inequity 
of such action on part of the creditor is not in the fact that he re- 
ceived payment from an insolvent debtor in the ordinary course of 
business, but in the fact that, after the court of bankruptcy bas taken 
charge of the insolvent estate for the purpose of distributing the 
same equitably among ail the creditors, the creditor asks the court 
to permit him to retain the payments made him, and, in addition 
thereto, to give him an equal share with the other creditors in the 
estate yet to be distributed. If he is permitted so to do, he will re- 
ceive a larger share of the insolvent estate than the other creditors, 
or in fact will be a preferred creditor, and I am unable to see any 
sufflcient reason for giving a strained construction to the act in order 
to bring about such a resuit. As the ruling of the référée on this 
question was in accord with the décision of this court in Re Sloan, 
102 Fed. 116, wherein this court adopted the conclusions reached by 
the court of appeals in the Seventh circuit in Ee Ft. Wayne Electric 
Corp., 39 C. G. A. 582, 99 Fed. 400, as a correct exposition of the law, 
the exceptions taken to the ruling of the référée are overruled. 

The remaining question presented by the exceptions under review is 
whether a sum due for goods sold on crédit by the company after the 
réception of the payments made by Keller "& Stake can be set off 
against such payment, under the provisions of clause "c" of section 
60 of the act. This question was before this court in Re Christen- 
sen, 101 Fed. 802; and the conclusion was reached that the set-oiî 
provided for in clause "c" was intended to apply only to cases where- 
in the trustée, under the provisions of clause "b," recovered from the 
creditor the préférence received by him, and could not be availed of 
by a creditor seeking to prove up the balance of a claim upon which 
he had received preferential payments. Since the décision by this 
court, the question has been decided adversely to the view taken 
thereof in Re Christensen by the court of appeals for the Seventh 
circuit, in McKey v. Lee, 10.5 Fed. 923 ; and the argument is pressed 
that the later ruling, being by a court of appeals, should be followed, 
and the undoubted strength of this contention compels this court to 
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carefully -reconsider the question, not contenting itself with citîng 
its prior décision in Ee Christensen as décisive of the ruling to be 
made. In McKey v. Lee it is said that the raie that confines the 
right of set-off to cases wherein the trustée enforces a recovery of the 
preferential pajment cannot be accepted, for the reason that, "con- 
fessedly, it would limit the right of set-off to those only who, having 
received the préférence knowingly, chose to stand out against its 
return to the trustée. The créditer willing to make return without 
the delay and expense of a suit by the trustée, even though the prefer- 
ential payments had been innocently received, could exercise this 
impulse towards obédience to the law only under penalty of losing 
what otherwise his recalcitrancy would hâve secured him. We ought 
not to lean towards an interprétation that would thus put the con- 
senting creditor at a disadvantage, and afford a premium to the de- 
signing creditor." In determining the effect of the différent con- 
structions contended for, regard must be paid to the other provisions 
of the act providing for the right to file and hâve allowed claims 
against the bankrupt. If a creditor, having received a préférence, 
surrenders the same to the trustée, he is allowed to prove his entire 
claim, just the same as though no preferential payment had been 
made thereon. If, however, a creditor, having received a préférence 
under circumstances enabling the trustée to recover the same, does 
not surrender the same, and thus compels the trustée to incur the 
cost and expense of a suit in order to recover the préférence, then 
the creditor will not be permitted to prove his claim. As was said 
in Ee Eichter's Estate, 1 Dill. 544, Fed. Cas. No. 11,803 : 

"A creditor who received goods by way of fraudulent préférence, and 
who refuses the demand therefor whieh the assignée Is authorized to make, 
dénies his liability, allows suit to be commenced by the assignée, défends it, 
goes to trial, is defeated, and judgment passes against him, which he satisfles 
on exécution, cannot be said, within the meaning of the statute, to hâve 
surrendered to the assignée the property received by him under such préfér- 
ence. He bas surrendered nothing. He accepted a fraudulent préférence, 
and defended It to the last. Paying a judgment which he stoutly resisted, 
and from which he could not escape, is not such a surrender as the statute 
contemplâtes. To hold that it was would be against the spirit of the statute, 
which is to discourage préférences. Such a holding would manifestly en- 
courage them, for. If the transaction- should be upheld, the creditor would 
profit; if overthrown, he would lose nothing, and stand upon an equal footing 
with those over whom he had attempted to secure an Illégal advantage, and 
whom he has, by lltigation, delayed in the collection of thelr claims." 

Notwithstanding the différence in the language of the acts of 1867 
and 1898, the purpose of the latter act is identical with that of the 
earlier enactment with référence to préférences; and the reasoning 
of Judge Dillon in the case just cited, wherein he held that the credit- 
or could not contest with the assignée, and then, being defeated, 
prove up his claim, upon the theory that he had surrendered the 
préférence received, is applicable to the présent act. It would cer- 
tainly be wholly inéquitable to hold that a creditor who has received 
a préférence from an insolvent debtor can refuse to account therefor, 
and after causing to the other creditors the delay, cost, and ex- 
pense of litigation, after being defeated therein, can still prove up 
his claim, and take an equal share in the proceeds of the estate after 
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depleting the same in the manner stated. Contesting the claim of 
the trustée, and paying back the préférence in obédience to the pro- 
cess of the court, is not a surrender, withln the meaning of clause 
"g" of section 57. Therefore there is this différence between a pre- 
ferred creditor who surrenders the préférence and a preferred crédit- 
er from whom the préférence is recovered by the trustée: The 
former, having voluntarily surrendered the préférence received, is 
entitled to prove up his entire claim, and share with the other credit- 
ors. The latter, having ref used to surrender, cannot prove the claim 
or share in the estate. In determining the rule to be applied in case 
of a preferred creditor who surrenders his préférence, and thereby 
entitles himself to share in the estate, it is the rights and equities of 
the other crédit ors that must be considered; and certainly a con- 
struction which would give the creditor receiving a préférence an 
advantage over the others should, if possible, be avoided. If, how- 
ever, it be held that the creditor receiving the préférence may set 
off against the amount thereof a sum due for goods sold on crédit 
after receiving the préférence, does he not in fact secure a préférence 
thereby? For illustration: A. is selling goods on crédit to B. in the 
usual course of business, and on January Ist the indebtedness 
amounts to |1,000. B., being in fact then insolvent, pays $300 on 
account; and on January 15th A. sells him on crédit goods to the 
amount of |500, and on February Ist B. is adjudged a bankrupt. 
The account then stands: f 1,500 due for goods sold; crédit of |500 
for cash paid. O. is also selling B. goods on crédit, and on Januarv 
15th the sum due is $1,500, B. then makes a payment of |500 to C. 
According to the view taken in McKey v. Lee, supra, when thèse 
creditors corne to prove up their respective claims A. would be al- 
lowed to set off against the preferential payment of $500 the amount 
due for goods sold January 15th, thus receiving pay therefor in full, 
and would prove the balance of his claim, to wit, $1,000, whereas 0. 
must repay the $500 received, and prove up his entire claim of $1,500. 
If the dividend paid should be 40 cents on the dollar, A. would receive 
for the $1,500 of goods by him sold to the bankrupt the $500 prefer- 
ential payment and a 40 per cent, dividend on $1,000, or $400, making 
|900 in ail ; whereas C, for a like claim of $1,500, would be compelled 
to repay the $300 received, and receive a dividend of 40 per cent, on 
$1,500, or $600 in ail, being $300 less than the amount received by 

A. Why should A. be thus preferred over C? Further, take a case 
wherein A. and a number of others sell goods on crédit to B. After 

B. becomes in fact insolvent, he pays A. on account $500, and subse- 
quently buys goods on crédit to the same amount from A., and is then 
adjudged a bankrupt. If A. is allowed to set off the amount due for 
the subséquent sale of goods against the preferential payments re- 
ceived by him, he in fact receives pay in full for part of his account, 
receiving an equal dividend with the other creditors on the balance of 
his account, whereas the other creditors are compelled to content 
themselves with a dividend on the full amount of their claims. Why 
should this préférence be allowed to A. as against the other creditors? 
In no proper sensé can it be said that applying the contrary rule is 
inflicting a punishment upon an innocent creditor. As is well said 
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by Judge Morrow, sjyeaking for the court of appeals for the Ninth 
circuit in Ke Fixen, 42,0. 0. A. 354, 102 Fed. 295> 50 L. R. A. 605: 

"The creditor is not compelled to surrender a payment made to him on 
account, in the ordinary course of business, unless he has reason to belleve 
that hls debtor Is Insolvent and that a payment Is a préférence. If the 
creditor is innocent in the transaction, he bas his option to retain the pay- 
ment and waive hls claim to the balance of the account, or he may surrender 
the payment and présent hls clalm for the whole account. He will do that 
which wlU be to his best interest, and hls loss. in any event, will be one of 
degree." 

It must be kept clearly in mind that tbe question now under con- 
sidération arises only in connection with cases wherein a creditor, 
baving received a préférence, proposes to surrender the same and 
prove up his claim. The statute gives him the right to retain the 
preferential payment, it having been received in ignorance of the 
insolvent condition of the debtor, in which case he cannot further 
participate in the distribution of the insolvent estate, or he may 
waive the advantage given him by the payment received, by return- 
ing the same into the estate ; and then he may prove the entire debt 
due him, and share proportionately with the other creditors in the 
distribution to be made. He cannot be permitted to retain the 
preferential payment by applying it in discharge of that part of his 
claim which came into existence after the payment was received, and 
to prove up the balance of the debt due him, for this would certainly 
give him a préférence over the other creditors. The effect on the 
rights of the other creditors is just the same if the claimed set-oiï 
is allowed as it would be if the amount of the set-ofE was allowed on 
the entire claim. In either event it résulta in giving a préférence to 
the one creditor, — a resuit contrary to the fundamental principle of 
equality among creditors; and it is a resuit not demanded by the 
clear language of clause "g" of section 57, but can only be sustained 
by reading into this clause the provisions of clause "c" of section 60, 
which is not in pari materia, in that this clause refers to cases where- 
in a creditor having received a préférence under circumstances which 
do not give him the option to retain it at his pleasure, but which 
make it his duty to retum it to the trustée, refuses so to do, and com- 
pels the trustée to enforce the recovery thereof, in which case the 
creditor is debarred from proving any part of his claim. When the 
situation is viewed with référence to the rights of the other creditors, 
it seems clear beyond ail question that in order to prevent the creditor 
receiving payments after the actual insolvency of the debtor, and who 
seeks to share in the further distribution of the estate, from getting 
a share larger than the other creditors whose equities are equal to 
his, it must be held that the set-off provided in clause "c" of section 
60 is not applicable, but this right of set-off must be restricted to 
cases wherein the trustée enforces a recovery of the préférence from 
the creditor receiving it under the provisions of clause "b" of section 
60. The reason for authorizing the set-off provided for in clause "c" 
is that the creditor who is compelled at the suit of the trustée to 
yield up the préférence received is debarred from proving his claim 
or sharing in the distribution of the estate, and it is deemed équitable 
to limit lie recovery against him to the net loss caused to the estate 
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through the préférences received bj him. Tius, if the créditer re- 
ceives a preferential payment of $300 under circumstances enabling 
the trustée to recover it back, but after receiving the payment he 
sells to the debtor $250 of goods on crédit, he thus increases the estate 
by that amount, and in fact the remaining creditors are only injured 
to the extent of $250 as a resuit of the two transactions; and by 
authorizing the set-olt of the goods sold after the réception of the 
préférence, and limiting the recovery by the trustée to the différence 
between the preferential payment received and the amount of goods 
subsequently sold on crédit and added to the insolvent estate, the 
equities of the other creditors are fully protected. This right of set- 
off, bowever, extends only to the class of cases wherein the preferred 
créditer, by refusing to surrender the inéquitable préférence received 
by him, is debarred from proving his claim and from sharing in the 
distribution of the estate; and the reason for the adoption of the 
right of set-off in such cases does not exist in cases wherein a créditer 
bas innocently received a preferential payment from an insolvent 
debtor. In the latter class of cases the preferred créditer cannot be 
compelled te repay the préférence received. He is given the option 
of determining whether he will retain the payment and not ask a 
further share in the estate, or whether he will surrender the préfér- 
ence received and stand on an equality with the other creditors. If 
he elects to surrender the préférence received and share equally with 
the other creditors, he cannot be permitted te apply the préférence re- 
ceived to the payment in full ef sç much of his claim as was created 
after the réception of the préférence, and te surrender to the trustée 
only the amount of the préférence left after paying in full part of his 
claim, because he would then be clearly preferred over the other 
creditors; and that would be the necessary resuit if the rule stated 
in McKey v. Lee, supra, is followed. In the opinion in that case it is 
said that "we ought not to lean tewards an interprétation that would 
thus put the consenting créditer at a disadvantage, and afford a 
premium to the designing créditer." If it is the correct construction 
of the présent bankrupt act that a preferred créditer who refuses to 
surrender the préférence received, and cempels the trustée te subject 
the estate and the other creditors to the delay and expense ef en- 
forcing by légal proceedings the recovery of the préférence, cannot 
preve up his claim and share in the estate, then I fail te see how a 
premium is offered to the so-called designing créditer, or a disad- 
vantage is placed upen the consenting créditer. It is certainly not 
effering a premium to the designing créditer (that is, a créditer who 
has received a préférence under conditions enabling the trustée to 
enferce a return tbereof) te hold the rule that if the créditer does not 
surrender such préférence, but contests the right thereto vrith the 
trustée, and is defeated, then he is debarred from proving his claim 
or sharing in the estate. This is the disability that is imposed upon 
the designing créditer in case he refuses te surrender his préférence, 
and then, in settling the equities between him and the other creditors, 
it was deemed équitable te give him the beneflt ef the set-off, in case 
he had added to the value of the estate by selling the debtor goods 
on crédit after the réception ef the préférence. It would, however, 
109 F.— 9 
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bè Offering a premium to the creditors receiviiig preferential pay- 
ttents to always refuse tô surrender the same, if it be held that tliey 
Eday refuse to surrender the préférence, contest the trustee's claun. 
thereto, and, if defeated, then they can prove up their claim and 
share equally with the other creditors. With respect to the other 
class of creditors (that îs, those who, having received a préférence 
from an insolvent debtor, upon the estate being put into bankruptcy 
voluntarily surrender the préférence received, and by doing so place 
themselves on an equality with the other creditors), upon what theory 
can it be said that they should be entitled to a préférence over the 
other creditors, to the estent of allowing them the beneflt of the set- 
off provided for in section 60? If, as between the preferred créditer 
of this class and the others, there is a superior equity in fayor of the 
former, then it should be allowed him, but certainly it should not be 
so held unless such sui)erior equity is Shown to exist. It would seem, 
therefore, that the conclusion reached in McKey v. Lee, supra, must 
be based upon the theory that the creditor who has refused to surren- 
der his préférence, but from whom it has been recovered as the fruit 
of an action brought by the trustée, is entitled then to prove up his 
claim and share with the other creditors; and, if that is the law, then 
it must be conceded that unless the right of set-off is allowed to both 
classes of creditors a disadvantage would be imposed upon the more 
deserving class. If, however, the law is that the preferred creditor 
who refuses to surrender the préférence, but from whom it is wrested 
at the cost, expense, and delay of a lawsuit, cannot then prove up his 
claim, then no disadvantage is placed on the creditor who surrenders 
the préférence and is admitted to share in the estate; for in the 
former case the preferred creditor is debarred from receiving a 
dividend from the estate, and is compelled to account for the différ- 
ence between the préférences received and the amount of the goods 
subsequently sold on crédit, whereas in the latter case the creditor, 
upon surrendedng the préférence, becomes entitled to his full share 
of the estate. Holding the view herein expressed upon the question 
of the right of a creditor from whom a préférence is recovered back 
by a suit at law to prove up his claim (that is, holding that he cannot 
prove his claim), I must dissent from the conclusion reached in 
McKey v. Lee, supra; and until advised by the court of appeals of 
this circuit, or the suprême court, that such conclusion is tiie law, 
I shall adhère to the rule stated in Ee Christensen, supra, which rul- 
ing was followed by the référée in this case. 

In the considération given to the questions submitted, it has been 
assumed that at the time the payment to the claimant was made by 
the firm of Keller & Stake the flrm was in fact insolvent, that being 
the flnding made by the référée. As I understand the certificate 
of the référée, this conclusion was reached upon considération of the 
facts appearing of record in the bankruptcy proceedings, and of the 
testimony given upon the examination of the bankrupt and other 
parties before the référée in connection with other proceedings had 
in the case; and upon part of the présent claimant it is excepted that 
this évidence was introduced when the claimant was not présent and 
was not represented. It is possible that I may not correctly interpret 
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the proceedings had before the référée, but it would appear that tlie 
référée, on tlie hearing upon the allowance of the debt due the prés- 
ent claimant, did give weight to the testimony introduced on other 
issues, taken when the claimant was not présent and could not exer- 
cise the right of cross-examination. If this is the fact, the exception 
taken is well founded. When a person appears in a bankruptcy 
proceeding for the purpose of proving up a claim, he becomes a 
party thereto, in such sensé that the record in many particulars is 
évidence against him. Thus, the fact of the adjudication, the exist- 
ence of claims proved up, and the like, may be shown by the record 
thereof ; but, if issue is taken by the trustée on the right to prove up 
the claim, then the testimony of witnesses taken before the référée 
upon other issues, to which the claimant was not in fact a party, 
and when he was not présent and could not exercise the right of 
cross-examination, is not admissible. In such cases the witnesses, 
including the bankrupt, must be recalled, unless the claimant con- 
sents to the use of the testimony as it appears in the proceedings. It 
may be that, in view of the ruling upon the other questions involved, 
the claimant may not wish to be rebeard upon the point of the 
actual insolvency of Keller & Stake when payment was received from 
them. The case will be returned to the référée, with instructions to 
notify the claimant that, if desired, a rehearing upon that question of 
fact will be had. If claimant does not wish a rehearing, then the 
ruling of the référée, as already made, will stand aflûrmed. If a re- 
hearing is had, the judgment to be enter ed will dépend upon the flnd- 
ing upon the question of the insolvency of the parties when the pay- 
ment was made to claimant. 



In re KELLER. 

(District Court, N. D. lowa, C. D. June 5, 1901.) 

Bahkktjptct— Salk of Propertt bt Trustée— Liabilitt for Taxes. 

An adjudication In banliruptcy was made in December. February 
Ist following, a stoclî of goods owned by the bankrupt was assessed for 
taxation. The stock was subsequently in the same month sold, by order 
of the référée, in bulli, at public auction, "free and clear from ail liens." 
The statutes of the state provlded that Personal property should be as- 
sessed each year in the name of the owner thereof on the Ist day of 
January, and that taxes on stocks of goods should be and continue a 
lien thereon in the hands of the owner or any purchaser in bulk; but 
the taxes were not leviable until September, nor payable until the suc- 
ceeding January. Seld, that such lien was not affected by the bank- 
ruptcy proceedings or the sale of the goods therein, and that under the 
contract of sale it was the duty of the trustée, for the protection of the 
purchaser, to provîde for the payment of the taxes to be subsequently 
levied thereon from the bankrupt estate. 

In Bankruptcy. On exceptions to ruling of référée. 

Wesley Martin, for trustée. 

A. N. Boeye, for Hamilton county. 

SHIEAS, District Judge. From the facts certified to by the réf- 
érée, it appears that Almon D. Keller, a résident of Webster City, 
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lowa, was adjudged a bankrupt on the 24tli day of December, 1900, 
and, on the 7th day of January following, 0. B. Stoddard was ap- 
pointed trustée of Ms estate, which mainly consisted of a stock of 
merchandise appraised at the sum of $10,548.46. On the 31st day 
of january the référée, after due notice to creditors, entered an order 
directing the sale of the stock of goods at public auction free and 
clear from ail liens, which sale was advertised to take place on Febru- 
ary 12th. The trustée refused to list the property for taxation, and 
on the Ist day of February the assessor of Webster City, lowa, as- 
sessed said stock of goods, placing the assessable value at $4,000. 
The sale took place, as advertised, on the 12th of February, and the 
Hamilton County State Bank purchased the goods for the sum of 
110,975. On the 18th day of February the trustée ûled an applica- 
tion before the référée, setting forth that Hamiltou county and 
Webster City, through their officiais, were claiming that the taxes 
to be assessed for the year 1901 were a lien upon the goods sold, and 
a charge against the proceeds in the hands of the trustée, and asking 
a hearing and décision upon the claims thus asserted. On the llth 
of March a hearing was had before the référée, — the trustée, Hamil- 
ton county, and Webster City appearing by counsel; and after due 
considération the référée held that, under the terms of the sale of 
the property, the purchaser took the same free and clear of ail liens, 
and therefore the Hamilton County State Bank held the property 
free from any charge or lien for the taxes for the year 1901, and, 
furthermore, that neither the trustée nor the estate in bis hands, 
being the proceeds received from the sale of the goods, was liable 
to any lien or charge for the taxes of 1901, to which rulings excep- 
tions were taken on behalf of Hamilton county and Webster City, 
and the matter has been submitted to the court for its considération. 
The contention on behalf of the trustée is that the taxes for the 
current year will not be levied until in September, and will not be- 
come payable until January 1, 1902, and therefore they do not come 
within the true meaning of section 64 of the bankrupt act, which 
enacts that "the court shall order the trustée to pay ail taxes legally 
due and owing by the bankrupt to the United States, state, county, 
district or municipality in advance of the payment of dividends to 
creditors, * * *" and that this section is the only one which 
confers any authority on the trustée to pay taxes out of the proceeds 
of the estate of the bankrupt. There is nothing in the language or 
purpose of the bankrupt act which justifies the holding that claims 
for taxes due the state, county, or city are not to be recognized and 
properly protected by the trustée. Section 64, already cited, makes 
it the duty of the trustée to pay ail taxes legally due and owing in 
préférence to the claims of creditors; and while it may be true, as 
is claimed by counsel for the trustée, that this section refers only 
to taxes that hâve been levied and are due and payable, in the com- 
plète sensé of thèse words, yet the enactment of the section shows that 
congress recognized claims for taxes to be so highly meritorious that 
préférence in payment over ordinary debts is granted thereto in the 
distribution of bankrupt estâtes. By the provisions of section 1350 
of the Code of lowa it is declared that "property shall be taxed each 
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year and personal property shall be listed and assessed each year 
in the name of the owner tliereof on the first day of January"; and 
in section 1400 it is enacted that "taxes upon stocks of goods or mer- 
chandise shall be a lien thereon and sball continue a lien thereon 
wben sold in bulk and may be coUected from the owner, purchaser or 
vendee." Under the provision of thèse sections, if the proceedings 
in bankruptcy had not intervened, and if Keller had sold the stock 
in bulk to the Hamilton County State Bank on the 12th of February, 
the assessor would hâve assessed the property in the name of Keller, 
he being the owner on January Ist; and the taxes, when flnally 
levied, would hâve been a lien on the goods, and would also hâve been 
collectible from the bank, as the purchaser of the stock in bulk. The 
fact that the sale was made through the médium, of the bankruptcy 
proceedings cannot change the actual situation. The trustée suc- 
ceeded to the title of the bankrupt, and in his capacity of trustée he 
sold the stock in bulk to the bank, but such sale would not necessarily 
defeat the right to collect the taxes for the current year by enforcing 
the lien on the goods. If the sale made by the trustée had trans- 
ferred the title, without the provision that the purchaser was to take 
the title free and clear of ail liens, then what would prevent the city 
and county from enforcing the lien for the taxes for the current year 
against the property taxed, or the purchaser thereof in bulk, under 
the provisions of section 1400? If, under such circumstances, the 
purchaser is held to take the property free from ail liability for taxes 
for the current year, it would be upon the theory that the title ac- 
quired by the trustée in bankruptcy passes to him freed from ail 
liability for such taxes, which I cannot conceive to be the intent of 
the act. If it be held that upon the appointment of the trustée, on 
January 7th, the title of the stock of goods vested in him as of the 
date of the adjudication, which was December 24, 1900, then the 
trustée was the owner of the goods on the Ist day of January, in 
such sensé that, when called upon by the assessor, he should hâve 
listed the same for taxation, or, if that course was not followed, then 
the stock should hâve been listed in the name of Keller. Having 
been listed for taxation, a subséquent sale in bulk would not hâve 
freed the stock from liability for the taxes for the current year, un- 
less the sale had been made under circumstances which, in equity, 
transferred the tax claim to the proceeds of the property. The flnd- 
ings of fact certifled up by the référée show that, although the 
trustée refused to list the property for taxation, the assessor listed 
the same, and placed the taxalDle value thereof at $4,000, this being 
done on February Ist; and, therefore, when the taxes are levied in 
September next, the county and city can enforce pajTnent thereof 
from the purchaser in bulk, to wit, the Hamilton County State Bank. 
Under thèse circumstances, what are the rights of the bank, under 
the terms of the sale at which the bank became the purchaser, as 
against the trustée? The référée finds that it was declared, as one 
of the terms of the sale, that the property was to be sold discharged 
from ail liens, or, in other words, the sale was made by the trustée 
upon the theory that the purchaser would take the property free and 
clear from ail claims against the same, and the proceeds of the sale 
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would be subject to ail claims wbich could hâve been enf orced against 
the stock, 'hadtliat remained in his possession unsold; and the 
référée tbérefore bolds that the city and county cannot enforce the 
payment of thé taxes for the current year against the bank. The 
bank, having been induced to become a purchaser of the stock upon 
the représentation of the trustée that the property would pass to it 
free and clear of ail claims, is in position to insist that the trustée 
must pay out of the proceeds of the sale the taxes for the current year, 
which, if not paid, will in due course of time become a perfected lien 
upon the property as of a date preceding the day of sale, to wit, 
February 12, 1901. The equity in favor of the bank does not grow 
out of the provisions of section 64 of the bankrupt act, vyhich provides 
for the payment of ail taxes legally due and payable, but is based 
upon the fact that the property, being in the custody of the court of 
bankniptcy, was ordered to be sold at public auction, free and clear 
from ail liens; and the court of bankruptcy has construed the effect 
of this sale to be such that the property passed to the purchasing 
bank, free from ail charges or liability for the taxes of the cur- 
rent year. Assuming this to be the situation, it folloAvs that the 
claim for taxes, which originally could hâve been enforced against 
the stock of goods and also against the purchasers in bulk, must now 
be held to exist against the proceeds of the sale; for, unless it be 
so held, the county and city will be deprived of the taxes for the cur- 
rent year unless the same are coUected from the stock in the hands 
of the bank. There is nothing appearing in the case that justifies 
the holding that the county and city are not entitled to the taxes for 
the year 1901; and, on the other hand, if the county and city are 
remitted to their rights against the stock sold to the bank for the col- 
lection of the taxes, then the contract of sale, to wit, that the property 
should pass free and clear, would not be carried out. If when the 
sale was advertised it had been stated that the purchaser would take 
the property free and clear from ail liens or charges, except for the 
taxes to be assessed for the current year, the présent diiïiculty would 
not hâve arisen; but this was not done, and the equities of the bank 
are to be determined according to the provisions of the sale as or- 
dered and as construed by the référée, acting as the court in charge 
of the property. As this court has reached the conclusion that the 
county and city can rightfully enforce the payment of the taxes for 
the current year against the property sold in bulk to the bank, it 
follows that equitably the bank has the right to demand payment 
for the taxes out of the proceeds of the sale; for, unless this be done, 
the court ordering the sale would not perform the terms of the sale, 
which were that the purchaser would take the property free and clear 
from existing claims. The conclusion reached, therefore, is that the 
trustée should pay the county and city taxes for the year 1901 as- 
sessable on the stock of goods sold to the bank. To prevent delay 
iû the final distribution of the estate, the trustée should endeavor 
to arrange with the county and city officiais for the payment of an 
amount which will represent the taxes for the year, or, if that cannot 
be done, ihen probably an arrangement can be made with the pur- 
chasing bank whereby a given amount to cover claims for taxes 
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can be paid tô the bank, and tbereupon a release to tbe trustée from 
ail claim by reason of the unpaid taxes can be executed by tbe bank; 
and the trustée can then distribute the estate, leaving the county and 
city free to enforce payment of the taxes against the stock and the 
bank, as the purchaser thereof, under the provisions of the state 
statutes. It will be understood, however, that thèse suggestions 
with respect to the mode of settling the claims for taxes are not 
rulings, but merely suggestions as to possible methods of settlement; 
the référée and trustée being at liberty to pursue such courge as may 
seem best after consultation with the parties in interest. 



In re ERVIN et al. 

(District Court, E. D. Pennsylvanla. June 10, 1901.) 

No. 809. 

L Bankruptcy— Corporation as Partnbb of Bankkupts— Ultra Vires. 

Where a corporation entered into partnership articles witli a flrm, and 
embarlied moneys in and sold goods to tlie firm, the corporation, to tlie 
extent of sucli acts, executed the contract of partnership by becoming 
a partner de facto, and could not, by asserting that the partnership 
agreement was ultra vires, prove a claim in compétition with gênerai 
creditors upon banlîruptcy of the firm. 

2 Same— Advances bt Partner. 

A partner cannot claim, in compétition with firm creditors, for ad- 
vances for partnership purposes or for goods sold to his flrm. 

8. Same— Ultra Vires— Corporation. 

Where the ultra vires acts of the corporation in enterlng into and exe- 
cuting the contract of partnership Induced gênerai creditors to extend 
crédit to the bankrupt firm, the corporation cannot be permitted to re- 
pudiate thèse acts, and transf orm itself , by virtue of its bwn wrongdolng, 
from a partner into a gênerai creditor. 

Upon Exceptions to Report of Eeferee Disallowing Claims. 

Ervin, Page & Co., Incorporated, a corporation of New Jersey, for 
the sale, etc., of teas and coffees, doing business in Pennsylvanla, 
flled claims for $10,773.33 and $7,565.78 as a gênerai creditor of the 
bankrupt flrm of E. T. Ervin & Co., composed of R. T. Ervin and 
Benjamin S. Fagan, doing business in Philadelphia and elsewhere 
in the sale of teas and coffees and the opération of restaurants. 

The référée, Edward F. Hoffman, Esq., disallowed both claims, in 
a report as f oUows : 

"The référée certifies to the court the followlng question as to the admis- 
sion of a proof of daim, to whlch spécifications of objections were filed by 
the trustée in bankruptcy, and upon which spécifications the référée was 
requested by the attorneys for the creditor and the trustée to hear argument, 
and report to the court upon the law and the facts. The claim Is objected to 
on the ground that the relation of partnership existed between the bankrupt 
firm and the claimant. The claimant is a corporation organized under the 
laws of the state of New Jersey, for the purpose of conductiug a business 
in which it dealt in commodities largely used by the bankrupt firm. It en- 
tered into a written agreement of partnership with the bankrupt flrm, by 
the terms of which it was to participate in the profits and management of 
the bankrupt's business. In the course of dealings under this agreement the 
bankrupts became indebted in a large amount to the claimant. It bas pre- 
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eented a clalm to the trustée In bankruptcy^ and now seeks to participate In 
the distribution of the assets of the baûtrlipt on the ground that, being a 
corporation, the agreement under which the Indebtedness was contracted, 
eyçn if dtrftwn;ln the terms of a partnershlp, -was 'ultra vires,' and should 
not bé consldered as affecting its status aa a créditer. The référée finds the 
foïlpwing facts: 

"(1) The firin of R. T. Ervin & Co., the bankrupts, was composed, at the 
time of the adjudication in bankruptcy, of Kussell T. Ervin and Benjamin 
S. Fagan. The said flrm of R. T. Ervln & Oo. were successors to the finn 
of Barnes & Co., composed of R. T. Brvln and Barnes. Barnes left the busi- 
ness, and on October 15, 1897, Benjamin S. Fagan became associated with 
R. T. Errln in the conduct ôf the business of Barnes & Co. On January 1, 
1900, the flrm name was changed to R. T. Ervin & Co. 

"(2) The business of the firm of R. T. Ervin & Co. was the opération of 
restaurants and sale of tea and coffee. In connection with the Philadelphia 
restaurant, known as the 'Gondar Coffee Garden,' they had a tea and coffee 
départaient where they made sales of tea and coffee. Subsequeutly like 
restaurants were established in Pittsburg and Cleveland, though without 
departments for the sale of teas and coffees. 

"(3) Ervin, Page & Co., Ineorporated, the claimant, was a corporation or- 
ganized under the laws of the state of New Jersey, of which Charles W. 
Ervin (a brother of Russell T. Ervin) was président, and E. Cary, secretary 
and treasurer. The place of business of this corporation was No. 43 South 
Front Street, Philadelphia, and the business engagea in was the 'importing 
and jobbing of teas and the roasting and sale of coffees.' 

"(4) Ervin, Page & Co., Ineorporated, had had some dealings with Barnes 
& Co., succeeded by R. T. Ervin & Co., and on December 15, 1899, entered 
into an agreement in writing with them, of which the foUowlng is a full 
copy: [Hère appears copy of the agreement, dated December 15, 1899, be- 
tween Ervin, Page & Co., Ineorporated, and Russell T. Ervin and Benjamin 
S. Fagan, co-partners, trading as Barnes & Co., set forth in the brief.] 

"(5) In pursuance of the agreement eited, Ervin, Page & Co., Ineorporated, 
made contributions of cash in installment payments to R. T. Ervin & Co., 
and sold them on crédit a heavy Une of teas and coffees. 

"(6) Contributions were not so made that the even sum of $15,000 was 
arrived at at any one period. The payments were continued until the indebt- 
edness was far in excess of that sum. No new agreement or variation of 
the agreement dted was made either in writing or by paroi, and no demand 
appears to hâve been made on the bankrupt firm for payment for goods 
delivered, or return of money prior to the flling of the daim in this case. 

"(7) The demand of Ervin, Page & Co., Ineorporated, is presented in the 
form of two claims: (a) A clalm of $10,773.33 for cash loaned, described in 
the clalm as 'balance of cash loaned after deducting the amount of $15,000 
invested at the risk of the business'; and (b) a claim of $7,565.78 for mer- 
chandise sold and delivered. 

"(8) Sales to the amount of $2,000 were made by Ervin, Page & Co., 
Ineorporated, to Barnes & Co., succeeded by K. T. Brvln & Co., prier to the 
agreement clted. It was contended by the claimant that the amount of 
indebtedness incurred by R. T. Ervin & Co., prior to the exécution of the 
agreement, and also the amount of indebtedness in excess of $15,000 after 
the exécution of the agreement, should be treated by the référée in his con- 
sidération of the case as not affected in any way by the agreement cited, 
which it was alleged, if operative at ail, should be conflned to the amount 
of $15,000 thereln provided. 

"(9) The référée, after full considération, cannot find upon this question 
of fact as requested by the claimant. R. T. Ervin & Co. were consumers 
of the products dealt in by Ervin, Page & Co., Ineorporated, namely, teas 
and coffees. The agreement was entered into by Ervin, Page & Co., In- 
eorporated, with a View to embark in a business venture in which they were 
to increase the sales of their wares, and participate in the profits and 
management of the business in which they had a joint control. The $15,000 
mentioned in the agreement must be regarded as simply an amount sup- 
posed by Çlrvin, Page & Co., Ineorporated, to be sufflcient, as further amounts 
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were contrlbuted wlthout any new agreemeat, elther verbal or wrltten, and 
it Is therefore to be impUed that It Intended ail contributions subséquent 
to this agreement to be controUed by it. AU indebtedness of the bankrupt 
to claimant incurred prier to the date of this agreement, If not by assent, 
aetual or Implied, contrlbuted under It, the référée flnds is not controlled 
by it. It is also in évidence that, up to the time of the insolvency of R. T. 
Ervin & Co., Charles W. Ervin, président of the flrm of Ervin, Page & C!o., 
Incorporated, and James G. Lelper, a director, -were constant visltors at the 
place of business of R. T. Ervin & Co., and participated in the management 
of the business by giving directions and maliing suggestions. 

"There is no question that the agreement between Ervin, Page & Oo., In- 
corporated, and R. T. Ervin & Co. is a partnership agreement. Ervin, Page 
& Co., Incorporated, not only were to partlcipate in the profits, but were 
entitled to a voice in the management of the business. A study of the later 
cases shows that if it appèars from the whole agreement that the parties 
hâve joined in a common venture in whlch as principals they jolutly are to 
share profits, and in a greater or less degree are entitled to a voice in direct- 
ing the opérations of the business, then they are partners, even though, as 
between themselves, there is an agreement of exemption from loss. Such 
an agreement does not talce away from the contract its character as a part- 
nership agreement. Moneys placed in the business under the guise of loans, 
for the purpose of paying the current expenses of the mutual undertaking, 
must be eonsidered as partnership contributions. This has beeu the law 
since the time of the case of Waugh v. Carver, 2 H. Bl. 238, in which it 
was held that parties who formed a partnership by agreement to jointly 
manage a business could not, by an agreement between themselves (that 
losses should not be shared), destroy the rights of ereditors. 

"The only question to be eonsidered is whether the claimant can sustain 
the proposition that, if the partnership agreement is ultra vires, then it 
should be held that the claimants were in the same position as if the agree- 
ment had not been entered into. The claimant deducted from the amount 
he claims the sum of $15,000, as the sum exposed to business risk, by reason 
of the agreement; but in the opinion of the référée, for the reasons hereto- 
fore stated, ail indebtedness incurred from the date of the agreement is 
controlled by its construction. If the amount of §15,000 was by the agree- 
ment submitted to a business risk, then the money subsequently contrlbuted 
for the purpose of the joint venture was subject to the same risk. To hold 
that a corporation can enter into a business with a firm on the basis of a 
participation in profits and management, enlarge and expand the business, 
and perhaps cause its insolvency, and then, by reason of the doctrine of 
ultra vires, not only escape liability, but enforce as a gênerai créditer con- 
tribution from partners for the purpose of recovering the loss sustained, 
would be against public policy. The doctrine of ultra vires is a création 
of the law for the protection of the public from the undue expansion of the 
business of corporations, and to compel them, under penalty of forfeiture 
of charter, to confine their opérations to the powers defined in the grant from 
the State. A corporation is not allowed to retain a benefit obtalned by an 
ultra vires act or escape a loss from a contract that has been executed. 
Stoekholders or corporation ereditors can restrain a corporation from enter- 
ing into a contract not wlthin the scope of its corporate grant, and défend 
against the enforcement of like contract that has not been executed. The 
cases cited by the counsel for claimant are of this dass, and well illus- 
trated by the case of Davis v. Rallroad Co., 131 Mass. 258, 41 Am. Rep. 221, 
where railroad companies were enjolned from carrying ont contracts guaran- 
tying the expenses of a musical festival. 

"The restralnt of ultra vires contracts. when executory, is a proper pro- 
tection to stoekholders, but when the contract has become executed, and the 
stoekholders bave remained passive, and allowed the rights of ereditors to 
intervene, the corporation cannot escape the loss already sustained. In 
Green's Brice, Ultra Yires, p. 43, it is stated as a proposition of law that 
'corporations cannot be rendered directly liable upon ultra vires transactions, 
and must account for the beneflts received therefrom. As long as the trans- 
action remains executory, it is established that it cannot be enforced; but 
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l£ it be,gs:ecuted, though In England It cannot be enfqrçed or sued on, yet 
tn theumted^S thére;seejiis sottie doubt whether the corporation ■Wôuld 
bé allÔTOa i6'.;ëét'tip thé ^fefensé bf uJtra vfres.' Tbe distinction between 
th«i'a)£)OTcéttîon'pf the dddtrlne of ultra' vires, as to execûtoiy and execnted 
contî*^çts,"I|;'%ell -éstablished by décisions. In the case of Bauk v. Gray, 
14 Bàrbl 471, a corpor^^tldii leased to an Individual Its iron worJrs under an 
agreemént tïiat It was to^tpcelve as rent one-fourth of the net profits of the 
Iron malraifactnred. îhe superintendent of the Iron works discounted drafts 
drawû bii the corporation in a bank, and used the proceeds In carrying on 
the Works. Suit hatlng been brought by the bank against the corporation 
and the ipdlvldual as c6-partners, on the dishonored drafts, it was contended 
on behalf of the corporation that no partnership existed, as Its offlcers had 
no powér tb enter into such a partnership which would be binding on It 
Judgmeht, however, was rendered the plalntlfC. Wright, J., makes the fol- 
lowlng Observation In hls opinion: 'I cannot thlnk that a corporation may 
so shapélts contracts relating to the business for whlch it was incorporated 
as to share jolntly with an indivldual In the profits of svtch business, sub- 
traèt ita interests in the profits from the fund in whlch the creditors of the 
concern hàd a right to rely for the payaient of the debts due theni, and 
when called upon by such creditors be permitted to escape liability alto- 
gethèr, on the ground that the profits were reallzed as the partner of an In- 
dividual, which relation a corporation could not legally occupy.' 

"In Oil Creek & A. R. Co. v. Pennsylvania Transp. Oo., 83 Pa. 160, In pass- 
ing upon the défense of ultra vires, ruade by a corporation to an action 
brought against it, Paxson, J., observes: There were mutual co venants and 
mutiial advantages. The défendants had enjo.ved the advantages, such as 
they were, to the estent of the demand in this suit. Thé contract was ex- 
ecuted, and to say now that it was ultra vires cornes wlth exceedingly bad 
grâce fro'm thé défendants.' 

"In Wright V. Plpe-Dlne Co., 101 Pa. 204, where the défense of ultra vires 
was màde to a suit upon a note, Paxson, J., says, inter alla: 'If the 011 
City Pipe-lJine Company exceeded its corporate powers In the purchase of 
thls stock, can it now repudlate its note in the hands of a holder for value 
upon the ground that the transaction ont of which it grew was ultra vires. 
The law hever sustained a défense of thls nature out of regard for a défend- 
ant; it does only where an Imperative rule of public pollcy demands it' 

"Many other authoritles were cited in the brief submitted on behalf of the 
trustée, but the above citations are sufiieient to sustain the princlple stated, 
that the doctrine of ultra vires can only be invoked as a défense where 
public pollcy demands It, and that where the considération is executed it 
wlll not be enforced to work a wrong as against public pollcy. The question 
before the court is not that of a défense to the imposition of a further 
burden of loss on the stockholders of the corporation partner, but whether 
itcan recover from the gênerai creditors a portion of the money it lost in 
the business venture in which it partlcipated in the profits and management. 
No authority bas been cited upon whlch this proposition can be sustained. 
The casés referred to support the contention of the trustée, and for the 
reasons stated the référée Is of the opinion that the clalm of Ervin, Page 
& Co., Incorporated, as presented, should be excluded. 

"As to a portion of the claim, the amount of indebtedness contracted be- 
fore the exécution of the agreemént. If it can be shown that there was no 
arrangement by whlch this debt was merged In the indebtedness created 
under the agreemént, a proof of claim for that amount should be admltted. 
It was suggested In argument that the indebtedness before the exécution of 
the agreemént was for goods sold and delivered to Barnes & Co., and that, 
as there was no évidence in writing of an agreemént by K. T. Ervin & Oo., 
the suceessoi?s of Barnes & Co., to assume the debt, the statute of frauds 
would apply. The référée is of the opinion that, by Implication of law, 
the flrm of B. T. Ervin & Co. assumed their Indebtedness, and a contract in 
writing was not necessary. The claim, as presented, is disallowed, wlth 
leave to the ciaimant to offer a proof of claim of money due prier to the 
exécution of the agreemént, and not arising from any transactions con- 
neeted wlth said agreemént." 
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N. Dubois Miller, for Ervin, Page & Co., Incorporated. 
Eeath & Reath and Albert B. Weimer, for tbe trustée. 

J. B. McPBIEESON, District Judge. I think the référée was clear- 
ly right in refusing to permit the claimant to sliare in the fund for 
distribution until the gênerai creditors are paid. The claimant, al- 
though a corporation, was a partner de facto of the bankrupt firm, 
and the transactions now in controversy were executed transactions. 
This being true, 1 see no reason why the court should now help the 
corporation to undo what may be assumed to hâve been unlawful acts, 
or why the corporation should be regarded as if it had not really done 
what it now says was wrong. Tt signed a partnership agreement; 
advanced money to the flrm in accordance with the agreement, and 
in furtherance of the partnership purposes, although, no doubt, in 
excess of the amount originally agreed upon, the excess being some- 
times loosely, but, so far as gênerai creditors are concerned, incor- 
rectly, called "loans" ; sold goods to the partnership, of which it was 
a member; and now asks a court of equity to say that nearly ail of 
thèse voluntary completed acts should be treated as if they were un- 
completed, and as if the bankrupts were seeking to compel the cor- 
poration to step outside the circle of its corporate powers. There is 
a Sound différence between ultra vires acts already done and such 
acts still in the doing, and this is a case, I think, where the distinc- 
tion may be properly applied. The ultra vires acts of the claimant 
undoubtedly helped to induce the gênerai creditors to extend crédit to 
the bankrupts, and the claimant should not now be permitted to re- 
pudiate thèse acts, and transform itself, by virtue of its own wrong- 
doing, from a partner into a gênerai creditor. 

The disallowance of the claim is approved. 



In re BLACKBIRD. 

(Bistrlct Court, W. D. Wisconsin. June 6, 1901.) 

No. 602. 

Ikdians— State Jusisdiction Otbr— Game and Fish Laws. 

The authorities of the state of Wisconsin hâve no jurisdiction to en- 
foree the game and fish laws of the state against members of the Chip- 
pewa Indian tribe residlng on the Bad River réservation by arrestlng 
and punlshing them for acts committed on thelr réservation. By Act 
March 3, 1885 (23 Stat. 362, 385, § 9), congress prescribed what acts 
should constitute crimes when committed by tribal Indians on a réserva- 
tion within a state, and by what courts they should be tried therefor, 
and the jurisdiction so eonferred is exclusive, a state having uo power 
to add to the number of crimes deflned by such act, nor its courts nny 
jurisdiction to try or punish an Indian for any act done on his réserva- 
tion. Moreover, by the terms of the treaty of September 30, 1854, by 
which the Ohippewas ceded their lands to the Uulted States, and which 
reserved certain lands which were afterwards formed into the réser- 
vations now occupied by them, they were given the right to hunt and 
fish therein until otherwise ordered by the président. 

On Application for Writ of Habeas Corpus. 
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William G. Wheeler and Henry T. Sheldon, U. S. Attys. 
E. R. Hicks, Atty. Gen., for State of Wisconsin. 

BUJTN, District Judge. John Blackbird, an Indian, and a member 
of the Chijppewa tribe of Indians, situate and residing on the Bad 
River réservation, in the state of Wisconsin, on April 23, 1901, was 
arrested upon the said réservation by one Bert McLaughIin for set- 
ting a net for flsh in Bear Trap creel:, a small stream upon and 
mainly within said réservation. His net was seized by the game war- 
den, and he taken to Ashland, and tried in the municipal court, 
and conviçted of fishing with a net, contrary to the flsh and game 
laws of the state, and sentenced to pay a fine of |25, and costs, 
amounting to 111.75, and in default of payment was sentenced by 
the court to imprisonment at hard labor in the county jail of Ash- 
land county for the term of 30 days. This writ is sued out at the 
instance of the United States government to test the legality of 
his conviction and imprisonment. 

The évidence showed that Blackbird was a fuU-blooded Indian, 
and a member of the Chippewa tribe of Indians residing on the Bad 
River réservation, lying up on Lake Superior, in Wisconsin, under 
the care of an Indian agent appointed by the United States; and 
the question is whether the flsh and game laws of Wisconsin extend 
to the arrest and punishment of Indians maintaining their tribal 
relations and residing upon Indian réservations within the limits 
of the state. It is, in short, the continuation of a controversy which 
should properly hâve ended with the décision of the United States 
suprême court in U. S. v. Kagama, 118 U. S. 375, 6 Sup. Ct. 1109, 
30 L. Kd. 228. Before that time there may hâve been some excuse 
for such décisions as that of the suprême court of Wisconsin in 
State V. Doxtater, 47 Wis. 278, 2 N. W. 439, where it was held that 
the criminal laws of this state apply to the Indians on their réserva- 
tions within the state, and that the state circuit courts hâve juris- 
diction of ail crimes committed within the bordera of the county 
of Brown, where the réservation was situated. That décision was 
made in 1878, before the law of congress providing a code of criminal 
law for Indians so situated was passed. In the case of Worcester 
V. Georgia, 6 Pet. 515, 8 L. Ed. 483, the suprême court of the United 
States had held that, though the Indians had, by treaty, sold their 
land within that state, and agreed to remove away, which they had 
failed to do, the state could not, while they remained on thèse lands, 
extend its laws, criminal and civil, over the tribes; that the duty 
and power to compel their removal was in the United States, and 
the tribe was under their protection, and not subjected to the laws 
of the state aiid the process of its courts. By section 9, c. 341, Act 
Gong. March 3, 1885, congress provided as follows: 

"That immedlately upon and after the date of the passage of this act 
ail Indians, eommitting against the person or property of another Indian 
or other person any of the following crimes, namely, murder, manslaughter, 
râpe, assault with intent to kill, arson, bnrglary and larceny within any 
terrltory Of the United States, and elther within or without an Indian 
réservation, shall be subject therefor to the laws of such territory relative 
to said crimes, and shall be tried therefor in the same courts and in the 
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same manner and shall be subjeet to the same penaltles as are ail other 
persons charged with the commission of said crimes, respectively; and 
the said courts are hereby given jurisdiction In ail such cases; and ail 
such Indians committiug any of the above crimes against the person or 
property of another Indian or other person within the boundarles of any 
State of the United States, and wlthin the limits of any Indian réservation, 
shall be subjeet to the same laws, tried in the same courts and in the same 
manner, and subjeet to the same penaltles as are ail other persons com- 
mitting any of the above crimes within the exclusive jurisdiction of the 
United States." 

The jurisdiction of congress to pasa this act, and the jurisdiction 
of the United States courts under it, was fully considered and settled 
by the suprême court in U. S. v. Kagama, 118 U. S. 373, 6 Sup. Ct. 
1109, 30 L. Ed. 228. Justice Miller, speaking for the court, gives 
the true ground for maintaining the criminal jurisdiction of the 
United States over the Indians thus: 

"The statute itself contains no express limitation upon the powers 
of a State or the jurisdiction of its courts. If there be any limitation 
in either of thèse, It grows ont of the implication arising from the fact 
that congress has deflned a crime committed within the state, and made it 
punishable in the courts of the United States. But congress has doue this, 
and can do it, with regard to ail offenses relating to matters to which the 
fédéral authority extends. Does that authority extend to this case? It 
wlll be seen at once that the nature of the offense [murder] is one which 
in almost ail cases of its commission is punishable by the laws of the 
States, and within the jurisdiction of their courts. The distinction is 
claimed to be that the offense under the statute is committed by an Indian, 
that it is committed on a réservation set apart within the state for rési- 
dence of the tribe of Indians by the United States, and the fair inference 
is that the offending Indian shall belong to that or some other tribe. It 
does not interfère with the process of the state courts within the réserva- 
tion, nor with the opération of state laws upon white people found there. 
Its effect is confined to the acts of an Indian of some tribe, of a criminal 
character, committed within the limits of the réservation. It seems to us 
that this is within the competency of congress. Thèse Indian tribes are 
the wards of the nation. They are communities dépendent on the United 
States; dépendent largely for their daily food; dépendent for their political 
rights. They owe no allegianee to the states, and reçoive from them no 
protection. Because of the local ill feeling, the people of the states where 
they are found are often their deadliest enemies. From their very weak- 
ness and helplessness, so largely due to the course of dealing of the fédéral 
government with them, and the treaties in which it has been promised, 
there arises the duty of protection, and with it the power. This haa 
always been recognized by the executive and by congress, and by this court, 
whenever the question has arisen. The power of tlie gênerai government 
over thèse remuants of a race once powerful, now weak, and diminished 
in numbers, is necessary to their protection, as well as to the safety of those 
among whom they dwell. It must exist in that government because it 
never has existed anywhere else, because the theater of its exercise is 
within the geographical limits of the United States, because it has nevei 
been denied, and because it alone can enforce its lajvs on ail the tribes." 

This case should and does settle the question by the highest judi- 
cial authority that, congress having taken jurisdiction of crimes 
committed by Indians within the limits of an Indian réservation, 
that jurisdiction is exclusive, and that the state laws do not extend 
to thèse cases. 

The suprême court of Minnesota, in 1893, in State v. Campbell, 
53 Minn. 354, 55 N. W. 553, 21 L. R. A. 169, states the true doc- 
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trine, and submits to the jurisdiction of the fédéral courts in thèse 
cases in the proper spirit. In an able and exhaustiTe opinion by 
Judge Mitchell, the court says: 

"The late Justice Miller, speaking for the court, after pointing out that 
the right of congress to legislate for Indians in territories could be main- 
tained merely upon the ownership and exclusive sovereignty of the United 
States in and over the country, then proceeds to consider the second 
clause of the statut©, whlch legislates with référence to Indians within 
a State. After conceding, what is almost self-evident, that the clause in 
the constitution glving congress the power to regulate commerce with 
Indians would not give it power to enact a System of criminal laws for 
Indians having no relation to trade and intercourse with them, aud sug- 
gesting that the statute does not interfère with the opération of state laws 
upon white people found within an Indian réservation, and that its effect 
is confined to acts of tribal Indians committed within the limits of the 
réservation, he holds that this législation is within the competeucy of con- 
gress, not because the right to enact It has been reserved by some treaty, 
or by the act adniitting a state into the Union, but upon the broad ground 
that Indians, while preserving their tribal relations, residing on a réserva- 
tion set apart for them by the United States, are the wards of the gênerai 
government, and under its protection, and as such are the subject of 
fédéral authority, over which congress has the same power to legislate 
within the States as over any other subject of fédéral jurisdiction. Aud, 
if they are thus under the control of congress, that contrbl must be ex- 
clusive; for, as suggested in the case of the Kansas Indians, 5 Wall. 737, 
18 Ij. Ed. 667, 'from necessity there can be no dlvided authority.' It 
would never do to hâve both the United States and the state legislating on 
the same subject. By thé act of 1885, presumably, congress has enumerated 
ail the acts whlch, in their judgment, ought to be made crimes when 
committed by Indians In vlew of their imperfect civilization. For the 
state to be allowed to supplément this by making every act a crime on 
their part which would be such if committed by a member of our more 
highly elvilized soclety would be not only inappropriate, but also prac- 
tically to arrogate the guardianship over those Indians, which Is exclusively 
vested in the gênerai government. Moreover, it is very évident that the 
state never intended to attempt to extend its criminal laws over tribal 
Indians for acts committed within a réservation. See Gen. St. 1878, c. 25, 
§ 1, and Pen. Code, § 539. The exception among the décisions of the state 
courts on the subject to whlch we hâve heretofore alluded is the very 
exhaustive and able opinion In State v. Doxtater, 47 Wls. 278, 2 N. W. 439. 
But, with ail due déférence to that eminent court, it seems to us that they 
hâve not given due welght to the fact that the jurisdiction of the fédéral 
government over thèse Indian tribes rests, not upon the ownership of and 
sovereignty over the country in whlch they réside, but upon the fact that, 
as the wards of the gênerai government, they are the subjects of fédéral 
authority within the states as well as within the territories,— a doctrine 
whlch the suprême court of the United States has developed and an- 
nounced in the case of V. S. v. Kagama, supra, much more distinctly than 
In any deliverance extant when State v. Doxtater was under considération, 
some fourteen years ago." 

In that case, as in the Case of Doxtater, supra, decided by the 
suprême court of Wisconsin, the crime of which the state assumed 
to hâve jurisdiction over the Indians was that of adultery, which the 
United States statute above quoted gives no jurisdiction to punish. 
This was also the case Ex parte Mayfleld, 141 U. S. 107, 11 Sup. 
et. 939, 35 L. Ed. 635, where the suprême court held that a member 
of the Cherokee nation committing adultery with an unmarried 
woman within the limits of its territory is amenable only to the 
courts of the Indian nation. In this last case the défendant was 
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tried and convicted in the United States district court for the West- 
ern district of Arkansas, and sentenced to the Détroit House of Cor- 
rection for three years. Se was taken from confinement on habeas 
corpus and set at liberty on the ground that the Cherokee nation 
only had jurisdiction, although it was altogether probable that by 
the Indian law, as by the common law, adultery was not a criminal 
oiïense. This case has no décisive bearing on the question in the 
case at bar, becàuse the prosecution was in the United States court, 
and no claim of jurisdiction was made under state laws. It is only 
signiflcant in holding that the défendant was amenable only to the 
courts of the Indian nation, without any suggestion of state au- 
thority over the subject. The true and unimpeachable ground of 
fédéral jurisdiction in such a case as this is that the Indians placed 
upon thèse réservations in the states are the wards of the govern- 
ment, and under its tutelage and superintendence, and that, congress 
having assumed jurisdiction to punish for criminal offenses, that 
jurisdiction is exclusive. As was said by the suprême court in the 
Kansas Indians, 5 Wall. 737, 18 L. Ed. 667, "From necessity there 
can be no divided authority." The lands from which this and other 
Indian réservations were formed on the shores of Lake Superior orig- 
inally belonged to the Indians from time immémorial. They were 
found there; and, while the government claimed the abstract title 
to the lands, it always recognized a possessory right on the part of 
the Indians, which could not be taken away except by treaty. And 
in this way ail the Indian lands hâve been obtained. At an early 
time in our history the government began making treaties with the 
Indian tribes, and has continued it to the présent time. No other 
authority can make treaties with them. Thèse lands in Wisconsin 
along Lake Superior from the St. Louis river east to Michigan, 
owned and occupied by the Chippewa Indians, including also lands 
in Minnesota west of the lake, were ceded by the Chippewas of 
Lake Superior and the Mississippi river to the United States by a 
treaty made at La Pointe, Wis., on September 30, 1854. Certain 
portions of thèse lands were reserved for the several réservations 
afterwards formed and set apart for the Indians in Northern Wis- 
consin. By article 11 of the treaty (10 Stat. 1111) it was stipulated 
that such Indians as then resided in the territory ceded should hâve 
the right to hunt and fish therein until otherwise ordered by the 
président. The Chippewa Indians hâve occupied thèse réservations 
under the superintendence and tutelage of the United States ever 
since. The government appoints an Indian agent and subagents, 
who hâve control and supervision of ail the réservations in the state, 
and a governmenf farmer for each réservation, with police powers, 
and who résides upon the réservation. Indian schools are estab- 
lished and maintained by the government. Allotments of land are 
allowed to the Indians, and annuities, and a gênerai care and su- 
perintendence is given by the United States. Many other provi- 
sions of the criminal laws of the United States are made applicable 
by congress to the government of the Indians on thèse réservations. 
It is made a criminal offense, punishable by fine and imprisonment, 
to sell or give intoxicating liquor to Indians, or to take them into 
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the Inâian country, or to set up a distillery thereon. Section 2142, 
Bev. St. U. S., provides that every white person who shall maJie 
an assault upôn an Indian or other person, and every Indian who 
shall make an assault upon a white person, within the Indian coun- 
try,. with a gun, rifle, sword, knife, or any other deadly weapon, 
with intent to kill or maim the person so assaulted, shall be punish- 
able by imprisonment at hard labor for not more than four years, 
nor less than one year. Section 2143 provides that every white per- 
son who shall set fire, or attempt to set fire, to any house, outhouse, 
cabin, stable, or other building, in the Indian country, to whomso- 
ever belonging, and every Indian who shall set fire to any house, 
outhouse, cabin, stable, or other building in the Indian country, 
in whole or in part belonging to or in lawful possession of a white 
person, and whether the same be consumed or not, shall be punish- 
able by imprisonment at hard labor for not more than 20 years nor 
less than 2 years. Section 2145 provides that, except as to crimes 
the punishment of which is expressly provided for in this title, the 
gênerai laws of the United States as to the punishment of crimes 
committed in any place within the sole and exclusive jurisdiction 
of the United States, except the District of Columbia, shall extend 
to the Indian country. Section 2147 provides that the superintend- 
ent of Indian affairs and the Indian agents and subagents shall 
hâve authority to remove from the Indian country ail persons found 
therein contrary to law, and the président is authorized to direct 
the military force to be employed in such removal. Section 2149 
provides that the commissioner of Indian affairs is authorized and 
required, with the approval of the secretaiy of the interior, to re- 
move from any tribal réservation any person being therein without 
authority of law, or whose présence within the limits of the réserva- 
tion may, in the judgment of the commissioner, be detrimental to 
the peace and welfare of the Indians. Various other provisions 
are made for the punishment of crime both by Indians and wliite 
I>ersons upon the réservation. It will be thus seen that ample pro- 
vision has been made by congress and by the departments for po- 
licing thèse réservations. It is quite évident that congress has made 
ail the provision it deemed necessary for the proper government 
and control of the Indians. No doubt, if necessary, congress would 
provide for the punishment of lesser crimes committed by the In- 
dians. But so far, with the superintendence that is guarantied, 
it has not been found necessary. Tndeed, thèse Indians are a quiet, 
pèaceable people, and ail the trouble and infractions of the peace 
that hâve come among them hâve arisen from the mercenary acts 
of white men in selling them intoxicating drink in violation of law. 
Congress might even provide flsh and game laws to restrict the 
Indians in their natural and immémorial rights of flshing and hunt- 
ing. But it has not seen fit to do so. It would be intolérable if 
the state, under thèse circumstances, should hâve the power to step 
in, and extend its civil and criminal codes and police power over 
thçse people. It would be an invitation to an early conflict of juris- 
diction. As was held in the Campbell Case, supra, decided by the 
suprême court of Minnesota: 
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'Tor the Btate to le allowed to supplément fhis hy mtMag erery act 
a crime on thelr part whlch woold be sucb if commltted by a member of 
our more highly ciyilized soclety, would be not only Inapproprlate, but als» 
practlcally to arrogate the guardianshlp over thèse Indians, whlch Is ex- 
clusively vested in the gênerai govemment Moreover, it Is évident that 
the State never Intended to attempt to extend Its crlminal laws over tribal 
Indians under the care of the gênerai government for acts commltted 
withln réservations." 

After taking f rom them the great body of their lands in Minnesota 
and Wisconsin, allowing them to reserve certain portions for réser- 
vations, and stipulating that they should always hâve the right to 
fish and hunt upon ail the lands so ceded, it would be adding insuit 
as well as injustice now to deprive them of the poor privilège of 
flshing with a seine for suckers in a little red marsh-water stream 
upon their own réservation. It is well known that thèse flsh can- 
not be taken with hook and line, but only by spears and nets. They 
are a flsh that white men will hardly ever eat, though it is a mat- 
ter of common knowledge that Indians prize them quite as highly 
as brook trout. Thèse lands hav.e from long time been their hunt- 
ing and flshing ground. When an Indian cannot get a morsel of 
pork and white flour, a red horse or sucker from some stream where 
brook trout would never abide, boiled or roasted by a camp flre, 
is sometimes a luxury, to deprive him of which would be ungrateful 
in the extrême. I feel confident that neither the state nor congress 
ever meditated any such cruelty, and that the prisoner's arrest waa 
the resuit of overzeal on the part of a flsh and game warden, which 
may be excusable, but is not justifiable in law. The prisoner will 
be released. 



Ex parte STRIOKER. 
(Circuit Court, D. Kentucky. May 16, 1901.) 
L CoNSTiTUTioNAL Law— DuK Process ov Law— Sdmmaky Imprisonment roa 

CONTEMPT, 

A person summarlly adjudged guilty of contempt by a court without 
a hearing or the service upon hlm of any process, for an act not com- 
mltted in the présence of the court, and imprisoned for nonpayment 
of the fine imposed, Is deprlved of hls llberty without due process of 
law. In violation of the fourteenth amendment to tbe constitution of the 
United States. 
B. Habbas Corpus— FEDERAI. Courts— Discharob of State Prisoner. 

Where a person has been deprlved of his llberty without due process 
of law by a state court, by being commltted to jall for an alleged con- 
tempt not commltted in the présence of the court, and without process 
or hearing, and the state laws give hlm no right of appeal, he is entitled 
to be discharged by a fédéral court on a wrlt of habeas corpus.i 

On Pétition for Writ of Habeas Corpus. 

T. F, Hallam, M. M. Durrett, and Nat. Wright, for petitioner. 

EVAJNS, District Judge. The petitioner, being conflned in the jaîl 
of Kenton county, Ky., applied to this court for a writ of habeas 

ijurlsdlction of fédéral courts, see note to lu re Huse, 25 C. 0. A. 4. 
109 P.— 10 
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cprpus,,allegjflg,iii his pétition tibat ^e was thus conflned in violation 
ofthe constitution and laws of the United States, and praying to be 
released. The j^ailer has certifled the cause of the détention, and the 
fàcts appear to be as follows: Sidney G. Stricker is an attorney at 
law, who practices his profession at his home in Cincinnati, Ohio, and 
also in Covington, Kenton county, Ky. In January, 1901, he was re- 
tained as counsel for the respondent in the proceeding then pending 
in the Kenton circuit court for the disbarment of Théodore F. 
Hallam, an attorney of that court. He visited the Kenton circuit 
court on January 7, 1901, and was then informed by the clerk that 
the Honorable James P. Tarvin, the regular judge of that court, was 
absent in Illinois, and that from Chicago, in that state, he had sent 
the following telegram: 

"Chicago, lU., Jan. 7, 1901. 
"To Rankln R. Eevlll, Circuit Court Clerk's Office, Covington, Ky.: Ad- 
journ motion docket and Jurors and ail business untll ïuesday, January 
8th, 10 o'clock. James P. Tarvin." 

Pursuant to the demand of his client, however, the petitioner went 
to the clerk's ofîQce of the court, and requested the clerk to hold an 
élection by the attomeys then présent for the sélection of a spécial 
judge, pursuant to the provisions of section 968 of the Kentucky Stat- 
utes, which section is in this language: 

"When, from any cause, the judge of the circuit court fails to attend, or 
belng in attendance, eannot properly préside In an action, proceeding or 
prosecution pending in said court, or if either party shall flle with the 
clerk of the court his affldavit that the judge wlU not afCord hlm a fair 
and impartial trial, or vi^ill not Impartlally décide an application for a 
change of venue, the parties, by agreement, may sélect one of the attomeys 
of the court to préside on the trial, or hear the application, or hold the court 
for the occasion; and on their f allure to agrée upon an attorney, the at- 
tomeys of the court who are présent and not interested, nor employed in 
the cause, shall eleet an attorney of the court then In attendance, having 
the qualifications of a circuit judge, to hold the court for the occasion, vcho 
shall préside accordingly, and the judge so selected shall préside in ail cases 
called during the term in the absence of the regular Judge, or in vphlch he 
eannot préside, except in those cases in which the spécial judge eannot 
properly préside. The élection shall be held by the clerk, and in case of a 
tle, he shall give the casting vote. The person elected shall, during the 
period that he acts, hâve ail the powers and be subject to ail the responsi- 
billtles of a circuit judge." 

The clerk, though advised by his own counsel that it was his duty 
to hold an élection for a spécial judge, declined, and the petitioner, as 
counsel for Hallam, âled a suit for a mandamus to compel him to do 
so. On Monday, January 14, 1901, the regular judge, having returned 
to Kentucky, proceeded to hear the case for the disbarment of Hal- 
lam, for whom the petitioner was présent as counsel. The situation 
being thus, the judge, acting of his own motion, and in the midst of 
the trial of the Hallam case, sent for the clerk, and inquired of him 
who the Cincinnati attorney was who had appeared in his office the 
previous Monday, while the judge was absent in Chicago, and de- 
manded the holding of an élection for a spécial judge. Hearing this 
inquiry made, the petitioner, in a respectful and décorons manner, 
stated that he was the man. He was at once ordered to "sit down," 
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which he did, and tlie case against Hallam proceeded until the noon 
hour, whea, previous to taking a recess, tke judge, without further 
proceedings, announced that "Sidney G-. Stricker is flned $25 for con- 
tempt of court, and the sheriff will take said Stricker in custody until 
the fine is paid. Should said fine be net paid, the sheriiï will place 
said Stricker in the custody of the jailer until the fine is paid." 

The facts constituting the alleged offense for which the petitioner 
was thus ûned were those above stated in référence to the attempt to 
elect a spécial judge in the absence of the regular judge, on January 
7, 1901. No rule to show cause had been issued. No notice or sum- 
mons had been served upon Stricker. No hearing was had, although 
the inquiry had been made of the clerk as above indicated, and, 
when the order imposing the fine was announced, the petitioner at- 
tempted to obtain a hearing, which was peremptorily refused, and the 
court, in doing so, ordered an immédiate imprisonment if the fine 
was not at once paid, and remarked that he would "teach thèse 
Cincinnati attorneys that they cannot corne over hère and upset the 
orders of this court." The orders thus referred to were doubtless 
those which the judge had telegraphed from Chicago, 111., directing 
the adjournment of the court and the continuance of ail cases. In 
view of the positive rights conferred by the provisions of section 968 
of the Kentucky Statutes, and of the case of VenhofE v. Morgan, 11 
Ky. Law Kep. 276, there might hâve been a reasonable doubt of the 
right of the absent judge, unless there was entire acquiescence, to 
deprive litigants of the statutory privilège of having an élection held 
for a spécial judge, especially if the attempt of the regular judge to 
prevent it was made by a telegram from outside of his territorial 
jurisdiction. It might be conceived that the clearly-bestowed statu- 
tory right of having a case tried by a spécial judge in the absence of 
the regular judge was superior to the power of the latter exercised 
from outside of the state of Kentucky, particularly where there had 
been an express demand for the statutory right. But we need not 
discuss thèse questions, in view of the grounds upon which it is con- 
ceived the décision of this case must rest. 

Upon the admitted facts as stated above, it seems to the court that 
the petitioner should be dîscharged. If the learned judge who com- 
mitted him to the jail had seen the acts done which he held to be 
a contempt of his court, and if those acts had been done in the prés- 
ence and view of the court, his judgment upon them, however arbi- 
trary or erroneous any other tribunal might hâve considered them to 
be, would hâve been final, and there would hâve been no ground for 
the interférence of any other court, for the reason that in that event 
the practice and processes of the state of Kentucky in such proceed- 
ings would hâve been conf ormed to ; it being the well-settled doctrine 
in the state, as elsewhere, that any court may punish summarily any 
contempt committed in its présence. But in the case before us an 
attorney, in due discharge of his obligations to a client, visited the 
Kenton circuit court while the regular judge thereof was in the city 
of Chicago, 111., and in strict conformity to the laws of Kentucky, 
and in the absence of the regular judge, before the clerk of the court, 
insisted upon the sélection, in the proper way, of a spécial judge to 
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try the case in wliich the petitioner was interested as counsel. For 
tliis act, thus done, while tàe regular judge was in a distant city and 
in another state, the judge, after bis return, some days later, witliout 
anything which in any sensé could be called a hearing, and without 
permitting the petitioner to hâve an opportunity to be heard, ad- 
judged him to be guilty of a contempt of the court because of what he 
had thus done in the absence of the judge, and flned him therefor, 
and, the fine not being paid at once, sent him to jail. As will be seen, 
the act held to be a contempt of the court was not committed in 
the face of the court. If it had been so committed, no proof would 
hâve been needed to inform the court thereof ; for the court, in that 
event, would hâve seen and known the facts, and, if they had consti- 
tuted any offense, could doubtless hâve summarily punished the of- 
fender. But we take it that in ail cases where the offense is not com- 
mitted in facie curite, and where, to acquire information concerning 
the facts, the court must in some way hear évidence of the acts con- 
stituting the alleged offense, the accused is manifestly entitled to a 
hearing, and to an opportunity to be confronted with the witnesses 
against him, and also to a chance to hâve his own évidence heard and 
considered before he is condemned. Nothing of the kind was done 
in this case, but ail such opportunities were positively refused to the 
petitioner, and he was flned and committed to the jail for an act 
done when the judge was outside of the state, and without even the 
slightest chance to be heard or to présent testimony upon the charge. 
It is altogether well settled that for contempts committed in its 
présence a court may summarily impose punishment. This is but tlie 
exercise of a power which must be inhérent in every judicial tribunal 
in order to the administration of justice, the préservation of the dig- 
nity of the court, and the enforcement of décorum and good order. 
Summary proceedings in such cases hâve been pursued by the courts 
time out of mind, and manifestly constitute due process of law there- 
in. Ex parte Terry, 128 U. S. 289, 9 Sup. Ct. 77, 32 L. Ed. 405; Ex 
parte Savin, 131 U. S. 267, 9 Sup. Ct. 699, 33 L. Ed. 150 j Eilenbecker 
V. District Oonrt, 134 U. S. 31, 10 Sup. Ct. 424, .33 L. Ed. 801; Ex 
parte Bobinson, 19 Wall. 503, 22 L. Ed. 205; Arnold v. Com., 80 Ky. 
300, 44 Am. Eep. 480; Am. & Eng. Enc- Law, tit. "Contempt." In 
such cases the acts constituting the contempt hâve been committed 
in the présence of the court, and are therefore judicially and actually 
known to it, without further investigation or inquiry, and it may act 
at once. But in cases where such acts are not committed in the prés- 
ence of the court, or within its view, testimony must be heard to in- 
form the court thereof, and the person accused of having committed 
them is entitled, before being punished therefor, to proper notice of 
the matters charged against him, and of the time and place for hear- 
ing the same. This notice usually takes the form of a rule to show 
cause, upon the return of which there is a full hearing. At ail events, 
before a person can be condemned nnder thèse circumstances, he 
must be heard, or hâve an opportunity to be heard. Clay v. Quarter 
Sessions Court, Sneed, Dec. (Ky.) 189 ; U. S. v. Anonymous (C. C.) 21 
Fed. 761. The reason for the distinction between the two classes 
of cases is entirely plain. In the one the court sees and knows of 
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ail the actfl which constitute the contempt, and needs no testimony 
to esstablish their existence as facts, while in tke other testimony 
must be heard to infonn the court, and, this being so, due process of 
law demanda that this testimony should be heard publicly, in open 
court, and by both sides to the controversy, after due notice to the 
accused of what is alleged against him, in order that he may hâve 
an opportunity to meet and explain it. 

The question before the court now is not whether the petitioner 
was in fact guilty of any contempt, but whether he has, by the state 
of Kentucky, through one of its courts, been deprived of his liberty 
and of his rights without due process of law, and whether in the way 
indicated he has been deprived of the equal protection of the law. 
The facts stated leave no doubt upon the mind of the court that the 
petitioner was denied the benefit of any process of law whatever. 
He had no hearing upon the charge. His voluntary response to an 
inquiry by the court, addressed to the clerk, as to who was the Cin- 
cinnati lawyer who had tried to hâve a spécial judge elected, was in 
no sensé a hearing upon any charge of contempt, for no such charge 
was even then made. He was flned and sent to jail without having 
the slightest opportunity to state his side of the case, and about mat- 
ters as to which the court could not be informed without hearing the 
testimony of third parties. If any testimony was offered in support 
of the charge of contempt, it was not heard in the présence of the 
petitioner. The practice and légal processes of Kentucky in no way 
warranted a judgment rendered upon this state of case, yet the peti- 
tioner was without any right of appeal to a higher court. Or. Code 
Prac. § 347. If the law of Kentucky had afforded him an appeal f rom 
the judgment rendered against him this court would hâve left him to 
that remedy, but it does not, and a resort to the writ of habeas cor- 
pus seems to be essential. Boske v. Comingore, 177 U. S. 466, 20 
Sup. et. 701, 44 L. Ed. 846. 

Without going with any élaboration into the leaming on the sub- 
ject, the court contents itself with saying that the distinction pointed 
out between contempts committed in the présence of the court and 
those which were not seems to be the true one, and that it knows of 
no System of jurisprudence, which we are in the habit of respecting, 
which would uphold as due process of law the proceeding under which 
the petitioner in this case was incarcerated under the circumstances 
indicated. As already stated, there was no rule to show cause. No 
notice or summons was served upon the person accused, although 
"the essential éléments of due process of law are notice and oppor- 
tunity to défend." Simon v. Oraft, 182 U. S. , 21 Sup. Ct. 836, 45 

L. Ed. . Indeed, no charge was made until the penalty was being 

imposed. Nor was there a hearing, nor an opportunity to be heard, 
upon a charge of contempt, although that contempt was not commit- 
ted in the présence of the court. On the contrary, there was a posi- 
tive refusai to hear the petitioner or previously to inform him of 
what offense he was accused. Such a proceeding, upon the facts 
in this case, and which has resulted in the fine and imprisonment of 
the petitioner, cannot be considered to be due process of law, and 
yet they constitute the sole basis of the penalty inflicted upon him. 
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Whae any citizen may be deprived of his life, his liberty, or his 
property by the proper civil authorities of the state, be bas tbe f ullest 
rigbt, under tbe constitution, to insist tbat tbis sball only be do ne 
by due process of law, and, speaking generally, tbe court must en- 
force tbis demand in every instance wben appealed to in order to 
prevent any exercise of merely tyrannical and arbitrary power. Tbe 
imprisonment of tbe petitioner was tbe act of tbe state of Kentucky, 
tbrougb one of ber judicial offlcers, and, for tbe reasons indicated, 
was in violation and disregard of tbe provisions of section 1 of tbe 
fourteentb amendment to tbe constitution of tbe United States. 
Pennoyer v. Neff, 95 tl, S. 733, 24 L. Ed. 565; Tinsley v. Anderson, 
171 U. S. 101, 18 Sup. et. 805, 43 L. Ed. 91. 

Summarizing, we may Say tbat tbe gênerai principles vt'bicb must 
control tbe court, and wbicb seem to be establisbed by tbe cases 
cited, and many otbers of a simiiar cbaracter, are tbese, namely: 
First, tbat, as applied to Judicial action, "due process of law" means 
a course of légal proceedings accordihg to tbose ruies and principles 
wbicb bave been establisbed in our Systems of jurisprudence for the 
protection ând enforcement of private ând personal rigbts; second, 
tbat tbere must not only be a tribunal compétent to act, but tbat, 
wbere tbe action of a court involves tbe personal liberty of tbe de- 
fendant, be must, except in cases of actual contempts committed in 
tbe présence of tbe court, be brougbt witbin tbe jurisdiction of tbe 
court; tbird, tbat witb tbat exception tbis can only be done by serv- 
ice of process uppn bim or by bis voluntary appearance; fourtb, tbat 
since the adoption of tbe fourteentb amendment to tbe constitution 
of the United States tbe validity of a judgment of a state court may 
be questioned, and its enforcement resisted upon the ground tbat pro- 
ceedings in a court of justice to détermine tbe personal rigbts of citi- 
zens over whom tbe court bad acquired no jurisdiction do not consti- 
tute due process of law; fiftb, tbat tbe equal protection of tbe law is 
denied by a state court wben it is apparent tbat the same law or 
course of procédure would not and could not lawfully be applied to 
any other person in tbe state under simiiar circumstances ; and, 
sixtb, tbat in cases of urgency, and particularly wbere no appeal is 
allowed from sucb judgment by the laws of the state, tbe fédéral 
courts may, and indeed sbould, act upon tbe matter by means of tbq 
writ of babéas corpus, wbere imprisonment bad been tbe resuit of tbe 
state court proceedings. See, also, cases cited in Tinsley v. Ander- 
son, 171 U. S. 104, 105, 18 Sup. Ot. 807, 43 L. Ed. 96. Tbis court bas 
not bad tbe least désire to interfère witb or to control tbe condtict of 
any judge of any court in Kentucky. For some montbs it bas sougbt 
to avoid any interférence in tbis instance, but, wben tbe question is 
at last forced upon it, it must décide it, or tbe constitutional guar- 
anty to tbe citizen may bave little value, at least to tbe petitioner. 
Upon tbe facts sbown, the court is of opinion tbat tbe petitioner is 
in the custody of the jailer of Kenton county in violation of tbe con- 
stitution of tbe United States. For tbat reason, and because justice 
seems to require it, be is discharged. 
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ACTIENGÉSÉLLSCHAFT VEBBINIGTB ULTRAMARIN-FABRIKEN T. 

AMBERG. 

(Circuit Court of Appeals, Third Circuit. May 7, 1901.) 

No. 7. 

Unfais Compétition— Packages akd Labels— Right to Exclusive Use. 

Abandonment of tlie right to the exclusive use of a dlstlnctlve package 
or other dress for his goods by Its orlginator, who bas used it generally 
and çontinuously for many years, Is not sbown by the fact that it bas 
been also used, not only by défendant, but by others, unless it further 
appears that there bas been such acquies'cence by complainant as to in- 
dicate, not only a practical abandonment, but also an intention to 
abandon. 1 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Louis C. Kaegener, for appellant. 
Frederick W. Holls, for appellee. 

Before ACHESON, DALLAS, and GEAY, Circuit Judges. 

DALIAS, Circuit Judge. We are not able to concur in the con- 
clusion that was reached by the court below upon the question which 
the learned judge of that court properly regarded as the controlling 
one. We agrée that the complainant was not entitled to a decree 
restraining the défendant below from using the box and labels de- 
scribed in the bill of complaint. unless it appeared "that the com- 
plainant, or some one through whom it claims, was the first to adopt 
this particular style of dressing, and that since its adoption its usage 
by them has been gênerai and continuons and exclusive," but our ex- 
amination of this record has satisfled us that in ail thèse particulars 
the case of the complainant was adequately established. That it or 
its predecessors were the first to adopt and use the boxes and labels 
in question, and that they hâve çontinuously used them for more than 
40 years, cannot, upon the évidence, be reasonably doubted. But the 
court below held, and it is now contended hère, that such use was not 
exclusive, and by this contention the only serions question in the case 
is presented. What, as respects exclusiveness of use, is requisite to 
support a demand by the originator of a distinctive style of dressing 
for his goods, that its use by others for similar goods shall be pro- 
hibited? It is no answer to his complaint against any particular per- 
son who has so used it to say that such person is not the only one 
who has done so, for a trespasser cannot justify upon the ground that 
others hâve committed like trespasses. Therefore the appropriation 
by the appellee of the appellant's box and labels is not excused by 
showing merely that others had similarly appropriated them. It is 
essential that it should also appear that the appellant had, by its 
acquiescence, abandoned its exclusive right, and, "to establish a dé- 
fense of abandonment, it is necessary to show, not only acts indicat- 

1 Unfair compétition In trade, see notes to Scheurer v. MuUer, 20 0. C. A. 
165; Lare v. Harper, 30 C. O. A. 376. 
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ing a practical abandonment, but an actual intent to àBanaon." 
Saxlebnér v. Ëisner & Mendelson Co., 179 U. S. 19, 21 Sup. Ct. 8, 45 
L. Ed. 60. This défense — ^the only substantial one in the présent 
case — was not sustained in accordance witti thia rule. No acts were 
shown which can fairly be said to indicate even a practical abandon- 
ment, and that the eyidence as a whole -would not warrant the infer- 
ence Of an actual intent to abandon is, in our opinion, entirely clear. 
The appellant has not, it is true, proceeded against ail persons who 
hâve violated the right it now seeks to maintain ; but it did obtain a 
final judgment against one of them in 1883, and about flve or six yeais 
before this suit was brought it threatened to proceed against others, 
who thereupon desisted from doing the acts complained of. Thèse 
facts are not disputed, and their necessary effect is, we think, to re- 
pel the assumptlon of an intent to abandon. 

The decree of the circuit court is reversed and the case will be re- 
manded to that court, with direction to enter a decree in accordance 
with this opinion. 



SINGER MFG. CO. T. HIPPLB. 

(Circuit Court, B. D. Pennsylvanla. May 31, 1901.) 

No. 46. 

VttWAJs COMPETITION— MisusE OF Descbiptivk Name— Singbk Sewino Ma- 
chines. 

The original user of the word "Singer," as applled to sewlng machines, 
to dénote thelr source of manufacture, and Its successors, by applying 
It also to designate the. machine Itself, lest the rlght to prevent others 
havlng the rlght to deal In such machines from so uslng It, as descrip- 
tive of thelr machines, provlded they clearly speclfled in connection 
therewlth the actual manufacturer, but they are not precluded from en- 
jolnlng Its use upon machines whlch are not of the klnd wIth which 
the name has become assoclated by the public, the only purpose and 
effect of whlch is to mislead and decelve purchasers.! 

In Equity. Suit to enjoin alleged unfaîr compétition. 

Lawrence Maxwell and Livingston Gifford, for complainant. 
Samuel W. Cooper and Richard C. Dale, for respondent. 

DALLAS, Circuit Judge. The défendant is engaged in selling 
sewing machines, which she marks dr causes to be marked "High- 
Arm Philadelphia Singer." The complainant avers that this use 
by her of the word "Singer" is violative of its rights, because that 
word was adopted by one of its predecessors in business about 50 
years ago, and has since then been continuously used by the com- 
plainant, and those under whom it daims, "to identify the machines 
manufactured by the complainant and its predecessors, and to dis- 
tinguish them from the machines of ail other manufacturers." Thèse 
undisputed facts undoubtedly show prima facie title in the plaintifif, 
but thé défendant, nevertheless, inSists that she is not a trespasser, 

» tîhfalr compétition In trade, see notés to Scheurer y. MuHer, 20 O. 0. A. 
166; Lare v. Harper, 30 0. a A. 37a 
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tecause, as she contends, the suprême court bas, in eflect, 8o de- 
cided ia Singer Mfg. Oo. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 
1002, 41 L. Ed. 118. There a case of conflicting rights was pre- 
«ented, neither of which was ignored or disregarded. It was held, 
it is true, that the right to deal in a machine involves the right 
to designate it by the name by which it bas become known to the 
public, even where that name, in a subordinate sensé, is indicative 
of the source of manufacture. But from the opinion and judgment 
it also clearly appears that, although a manufacturer who bas vol- 
untarily applied the same word to designate both the machine made 
and himself as its maker cannot preclude others who bave the right 
to trade in it from marking it with the name it bas thus acquired, 
yet they must not do so "without clearly and unmistakably specify- 
ing in connection tberewith" that every such machine is the product 
of the actual manufacturer thereof, and therefore not the product 
of the manufacturer who otherwise would be indicated. In short, 
the principle of that décision is, not that the flrst user of a mark 
indicative of origin forfeits bis exclusive right thereto for that pur- 
pose by allowing it to be applied for the additional purpose of desig- 
nating the thing itself, but that his monopoly of it for the one pur- 
pose cannot be so enforced as to nullify the gênerai right to apply 
it for the other. If, therefore, the defendant's article were in fact 
a "Singer" machine, she would be at liberty to so designate it, pro- 
vided she also clearly and unmistakably specified that it was not 
the product of the Singer Company; but the évidence, as I view it, 
is against her upon the main point, and therefore her manner of 
marking need not be considered. The machine which she puts upon 
the market is not a "Singer." That word is not, as a name for it, 
either necessary or appropriate. Nor can I accède to the conten- 
tion that her machine is a developed or improved "Singer"; for the 
proof is that it'is of a distinct type which is and long bas been 
known as the "Domestic." Consequently the defendant's employ- 
ment of the word "Singer" can bave but one resuit, and that is, not 
to correctly identify the thing itself, but to mislead the public as 
to its source of origin; and, this being so, the décision in Singer 
Mfg. Co. V. June Mfg. Co. does not support, but subverts, her présent 
position. 

Upon the défense of lâches, I hâve carefully examined the évi- 
dence, but deem it unnecessary to refer to it in détail. It appears 
from what bas already been said that the word "Singer" bas never 
become descriptive of such machines as are sold by the défendant, 
and there is no proof whatever from which an abandonment by the 
plaintiff of the exclusive right to use it as indicative of machines 
of its manufacture could reasonably be inferred. Saxlehner v. Eis- 
ner & Mendelson Co. (citing Singer Mfg. Co. v. June Mfg. Oo.) 179 
U. S. 19, 31 Sup. Ot. 7, 45 L. Ed. 60; Actiengesellschaft Vereinigte 
TJltramarin-Fabriken v. Amberg (C. C. A., 3d Circuit, May 7, 1901) 
109 Fed. 151. Decree for complainant. 
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èlÀSlOND MATCH CO. v. SAFE HARBOR MATOH CO. et aL 

(Circuit Court, K. D. Pennsylvanla. May 17, 1901.) 

No. 29, 

TBADE-MiABKS— iNFRIÎfGEMœNT— PbkLIMINARY InJUNCTION. 

A' preliinlnary injunction agalnst the infrlngement of an alleged trade- 
marfc Tvlll not be granted unless complalnant's right to Its exclusive 
uSe Is clearly establislied. The fact that it is used by numerous other 
parties, although such use Is alleged to be wrongfui, makes it the more 
necessary that the court should not détermine the question, where it is 
doubtful, on a preliminary hearlng. 

In Equity, Suit for infringement of trade-mark. On motion for 
preliminary injunction. 

H. E. Garsed and Stephen Van Wyck, for complainant. 
E. H. Fairbanks, for respondents. 

DALLAS, Circuit Jtidge. Whatever resuit may be reached upon 
the final hearing of this case, I am unable to find upon the proofs 
as now presented, that the complainant's asserted title to the exclu- 
sive use of the word "Crescent" as a trade-mark for matches has 
been clearly êstablished. The affidavits submitted by the défend- 
ants hâve created in my mind a serious doubt as to whether the 
plaintiff's usage of that word has been so gênerai, continuons, and 
exclusive as to entitle it to hâve ail other dealers enjoined from 
using it. Actiengesellschaft v. Amberg (C. G. A., 3d Circuit, May 
7, 1901) 109 Fed. 151. The cpntroversy, therefore, is one which can- 
not safely be decided except upon évidence regularly taken, with 
opportunity to èach side to cross-examine the witnesses upon the 
other. It appears, by comjplainant's showing, that there are numer- 
ous persons ahd corporations who are using this mark, and this is 
urged as a reason for the immédiate award of an injunction; but, 
in my opinion, such gênerai use (though alleged to be wrongfui) 
makes it ail the more désirable that the adequacy of the plaintiff's 
title should not be adjùdged upon ex parte afiSdavits. The motion 
for preliminary injunction is denied. 



SWAIN v. HOLYOKB MACHINE CO. 

(Circuit Court of Appeals, First Circuit May 24, 1901.) 

No. 353. 

1. Patents— Pbiob Public Use— Sale bt Patentée. 

A single unrestricted sale by a patentée of a machine embodylng hls 
invention, for actual and practical use by the purchaser, more than 
two years befpre the fillng of the application, constltutes a public use 
or sale, wlthin Rev. St. § 4886, which will Invalldate the patent, unless 
it is clearly shown that the principal purpose of the sale was expéri- 
mental, with a View of testing and perfectlng the invention. 
& Samb — Tdbbine Water Wheels. 

The Swain patent, No. 535,467, for turbine water wheels, as to claims 

1 and 3, is void because of prlor publie use of the invention; and claim 

2 is void because the distinctive feature thereln shown lacks of invention. 
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Appeal from the Circuit Court of the United States for fixe District 
of Massachusetts. 

Charles F. Perkins (Charles H. Drew, on the brief), for appellant. 
Elnaer P. Howe (Benjamin Phillips, on the brief), for appeilee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

COLT, Circuit Judge. This appeal relates to letters patent No. 
535,467, granted.to Asa M. Swain, the complainant, for a turbine 
water wheel. The application was flled January 10, 1881, and the 
patent issued March 12, 1895, 14 years thereafter, Only the first 
three claims are in issue. 

The court below dismissed the bill on the ground that there had 
been an unrestricted sale of the patented machine embodied in claims 
1 and 3 more than two years prior to the application (Rev. St. § 4886), 
and that claim 2 involved no invention over claim 3. 102 Ped. 910. 

The évidence on the question of public use or sale is not controvert- 
ed. It is carefully summarized in the opinion of the circuit court. 
The fact of an unrestricted sale more than two years before the ap- 
plication for the patent is undisputed. The application was dated 
.January 10, 1881, and a turbine water wheel machine embodying the 
substantive invention of the patent was sold, installed, and put in 
opération at Moodus, Conn., by the patentée, on or before January 6, 
1879. 

The complainant seeks to overcome the bar of the statute on two 
grounds: First, that the Moodus machine was incomplète; second, 
that the sale was for the purpose of experiment. 

In order to ascertain whether the Moodus machine contained 
Swain's complète invention, it is necessary to point out what the in- 
vention was for which the patent issued. 

At the date of the Swain invention it was old to mount two turbine 
wheels on a horizontal shaft, which discharged the water outwardly 
through separate educts. It was also old to mount two turbine 
wheels on a horizontal shaft, which discharged the water inwardly 
into a common educt. The inward-discharge machine was not as 
efficient as the outward-discharge machine, by reason of the conflict 
of the two streams of water in the common educt. To overcome this 
disadvantage, Swain conceived the idea of maintaining the sépara- 
tion of the two streams by means of a central partition. Dividing 
the educt by a central partition of greater or less length, but of 
sufflcient length to break or check the action of one stream against 
the other by wholly or partially separating the two streams, is the 
sum and substance of Swain's invention. It is not pretended that 
the patented machine is more efficient than the outward-discharge 
machine. It does not represent any marked advance in the art. Its 
only purpose is to economize space. The outward-discharge ma- 
chines, by reason of the larger space they occupy, cannot be used in 
certain localities. The inward-discharge machines are more com- 
pact, and can be set up in places not adapted to the other class of ma- 
chines. For this reason only it was important to devise an inward- 
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discharge machine of the same eflSciency as the outward-discharge, 
and this was the problem which Swain undertook to solve by his cen- 
tral partition in the educt. 

In an argument filed in the patent ofBce, Swain states the essence 
and scope of his invention in the following words: 

"It is désirable to Inqulre just what is the actual Invention made by the 
appllcant whlch Is involved In the comblnations claimed; what constitutes 
the advance whlch he made over the previous art, — ta order to see what parts 
are the essence of the Invention. The union of two wheels in one machine, 
discharglng their streams towards each other without cpnflict, Is the gist 
of the invention, and only such features as are essential to that are material 
parts of the combination. The wheels must be vertical, but the construction 
of the floats, the guides, gâtes, etc., may be any one of varions patterns; 
there must be an educt loeated between the wheels, but the shape, dimen- 
sions, and mode of construction of the pipe or pipes formlng the educt may 
be greatly varied from the précise form shown In the figures of the drawlngs, 
and still retain the essential character required." 

In another communication to the patent ofiSce, Swain says: 

"His invention does not consist in an improvement in means heretofore 
used for separating the streams of water, because nooe was ever known; 
not in a modification of somebody's else partition, but in the partition Itself ; 
and whoever uses such, however small or however shaped, In the combina- 
tion as set forth, that does in fact obviate to any extent the evil named, 
employs the applicant's invention, at least, however much he may add some- 
thing of his own or others." 

The spécification of the patent likewise déclares that the invention 
is for the central partition : 

"I am aware that double vertical turbines hâve been made, discliarging 
towards each other into a common réceptacle, but without any partition 
or dépression, curved, or otherwise to break the direct action of one stream 
against the other, thereby causing serions loss of efflcieney; this defect being 
completely remedled by my partition, extending downward, and formlng a 
continuation of the double quarter tum. A, A, in the educt. It Is obvious 
that this partition may be shortened or lengthened in the educt at the 
pleasure of the constructor, but it should be remembered that wlien It is 
made quite short It will develop Its full utility only when both wheels are 
being operated above one-half of their full capaeity. Any partition, however 
short, or any construction of the interlor of the educt which breaks or 
checks the action of one stream against the other, is within the spirit of my 
Invention. The extent of the partition is simply a matter of degree in the 
application of the Invention." 

The flrst daim of the patent is for any educt chamber or réceptacle 
so constructed as to form a partition, whereby the direction of the 
stream from each wheel is diverted, and the action against the stream 
of the other wheel is whoUy or partially obviated: 

"(1) Two vertical turbine water wheels In one machine, discharglng their 
eflauent water towards each other, combined wlth a common réceptacle Into 
which the water from both wheels Is discharged, said réceptacle being so 
constructed on the inside as to form a partition or obstruction therein, loeated 
between the wheels, whereby the direction of the stream from each wheel 
is diverted, and its action against the stream of the other wheel is wholly 
or partially obviated, substantially as described." 

The third claim is more spécifie, in that it provides for a dividing 
partition which curves outwardly and downwardly: 

"(3) The combination of two turbine wheels provided wlth a surroundlng 
flume case and induct passages, and arranged to discharge the water Int» 
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a common educt passage located between them, and provlded Trlth a dlvid- 
ing partition which curves outwardly and downwardly from each wheel, 
Bubstantially as described." 

In the second claim the partition is extended through the draft 
pipe: 

"(2) Two turbine wheels provided wlth a surrounding flume case and induct 
passages, eacli wheel discharging Its effluent water into a quarter turn, A, 
having its top surface curved outwardly and downwardly from said wheel, 
said quarter tums being located between the wheels, in combination with 
said quarter turns, A, A, and a draft pipe, O, having a vertical partition, i, 
throughout Its entire length, which is practically a continuation of the central 
walls between the quarter tums, whereby the entire educt is divided into 
two separate passages, substantially as described." 

As the patentée déclares that his invention is for a central parti- 
tion of greater or less length in the educt chamber, and that "the 
extent of the partition is sinaply a matter of degree," it is manifest 
that the extension of the partition through the draft tube involves no 
invention. This claim merely describes a form of construction, and it 
is obvious that the complète invention is embraced in a machine 
which does not hâve this extension. 

The alleged incompleteness of the machine installed at Moodns 
relates to the feeder and draft pipe. The purchaser of that machine 
contemplated an enlargement of its mill, and the machine set up by 
Swain was of sufflcient capacity to meet this new requirement. As a 
temporary matter, however, the machine was connected with the 
feeder and draft pipe of the old water wheel, which were too small to 
enable the new machine to operate in the best manner, or fully to 
test its eflSciency. It was to this extent only that the Moodns ma- 
chine was imperfect. It included, however, in its construction, the 
complète and completed invention of Swain. That invention con- 
sisted in a very simple addition to an old and well-known structure. 
The inventer, a man of large expérience in this art, had at this time 
a full conception of his invention and of the way the machine should 
be built. He knew, of course, that the Connecting pipes were too 
small. He told the purchaser that, while the machine would prob- 
ably answer the purpose of running the old mill, there would be 
"disturbances" arising from the smallness of the draft tube. It is 
évident to any one that the draft tube, which is merely an extension 
of the educt, should be of the same diameter at the point where the 
two are joined, and that the water would not discharge so freely 
if there were an abrupt contraction of the outlet at this point. 

As there is found in the Moodns machine the full and perfected 
invention of Swain, the circumstance that he connected the machine 
with a feeder and draft pipe of insuificient size is immaterial. If 
the machine, under the circumstances presented in this case, con- 
tained the invention in its flnished form, the inventer cannot relieve 
himself from the conséquences which follow by showing that it was 
installed by him with imperfect connections. This is not the case 
of an invention which had not reached a state of perfection or com- 
pletion at the time the sale was made, but it is a case where the in- 
venter intended to sell, and did, with a full knowledge and under- 
Btanding of his invention, sell, a machine which embodied his whole 
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invç)[jtipn, and then proceeded to set it up in such a way that it would 
not operate to the best advantage. 

But it is insigted that the sale of the Moodus machine was for the 
purpose of expérimental use, and this is the main ground on which 
the complainant seeks to avoid the statutory prohibition. We hâve 
seen that Swain's real invention, which is covered by claims 1 and 3 
of the patent, consisted in placing a central partition in the com- 
mon educt, and that this invention is found in the Moodus machine. 
The sale of this machine by the inventor was absolute, unconditional, 
and for a valuable considération. As a gênerai rule, a single unre- 
stricted sale by the patentée of his patented device, embodying his 
completed invention, is a public use or sale, within section 4886 of 
the Revised Statutes. Egbert v. Lippmann, 104 U. S. 333, 336, 26 
L. Ed. 755; Fruit- Jar Co. v. Wright, 94 U. S. 92, 94, 24 L. Ed. 68; 
Hall V. Macneale, 107 U, S. 90, 96, 97, 2 Sup. Ct. 73, 27 L. Ed. 367; 
Henrv v. Soapstone Co. (C. C.) 2 Fed. 78, 80; Sinclair v. Backus (O, 
C.) 4 Fed. 539, 543; Manufacturing Co. v. MeUon, 7 0. C. A. 439, 58 
Fed. 705-707; Delemater v. Heath, 7 C. C. A. 279, 58 Fed. 414, 416, 
417; Manufacturing Co. v. Sprague, 123 U. S. 249, 257, 8 Sup. Ct. 
122, 31 L. Ed. 141. 

There are undoubtedly cases where the strict application of this 
rule Works great hardship. Some inventions are for large and costly 
structures, others require a long period of time to test their prac- 
tical utility, and still others are for small devices which are at- 
tached to large machines. It foUows that an inventor, from lack 
of means or other circumstances, may be forced to sell his patented 
device in order to test its utility or efSciency. For this reason the 
courts in some instances hâve declined to enforce the strict rule 
where the sale was attended by some exceptional circumstance. The 
following cases illustrate the exceptions to the gênerai rule : Where 
the sale of the machine was for the purpose of trial, and the machine 
was warranted. Graham v. McCormick (0. C.) 11 Fed. 859, 862, 
and Same v. Manufacturing Co., Id. 138, 142. Wbere the patentée 
derived no profit from the sale, and the device was a mère appendage 
to a large machine sold by his employer. Harmon v. Struthers (C. 
0.) 57 Fed. 637. Where the sale was made at an under price, and 
without profit to the inventor, and for the purpose of securing a 
fair test of the invention. Innis v. Boiler Works (C. C.) 22 Fed. 780. 
Where an imperfect machine was sold, which did not embody the 
invention. Eastern Paper-Bag Co. v. Standard Paper-Bag Co. (C. 
C.) 30 Fed. 63, 66. Where the device sold did not embody the most 
complète and perfect form of the invention. Draper v. Wattles, 
3 Ban. & A. 618, 620, Fed. Cas. Iso. 4,073. 

We should hesitate to lay down the broad proposition that a single 
sale of a patented device for expérimental purposes works a for- 
feiture of the patent under the statute. We do not understand that 
it has ever been so expressly decided by the suprême court. It is 
certainly doubtful whether, under such circumstances, the device can 
be said to be "on sale," within the fair meaning of the statute. It 
does not foUow that, because a machine has been sold, it has passed 
the expérimental stage. In Hall v. Macneale, 107 U. S, 96, 97, 2 Sup. 
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et. 73, 27 L. Ed. 367, it was assumed by the court that the expéri- 
mental stage still existed, although there had been several sales. In- 
stead of laying down a fixed rule, it seems to us that in each case 
tbe court should direct its attention to tbe fundamental inquiry: 
Under what circumstances and lor what purpose did tbe public use 
or sale take place? And, where it appears that there has been a 
public use or sale more than two years before the application, the 
burden is thrown upon the patentée to establish, by fuU, clear, and 
conTincing proofs, that such use or sale was principally and pri- 
marily for expérimental purposes, and that such purposes were not 
merely incidental or subsidiary. Whatever expressions may be 
found in the opinions of the suprême court to the effect that a single 
sale cornes within the statutory prohibition, we think a careful ex- 
amination of the cases shows that the primary and governing con- 
sidération is the purpose and object of the inventor in making such 
sale. 

In Fruit-Jar Co. v. Wright, 94 U. S. 94, 24 L. Ed. 69, where several 
of the patented articles were sold to get the money which they 
yielded, and to test their salability in the market, Mr. Justice Swain, 
speaking for the court, after discussing the statute and the authori 
ties, said: 

"The resuit must always dépend upon the purpose and Incidents accom- 
panying the act or acts relied upon." 

In Egbert v. Lippmann, 104 XJ. S. 337, 26 L. Ed. 756, where the 
patentée gave away several pairs of the patented device, the court 
said: 

"They were not presented for the purpose of experiment, nor to test thear 
qualities. No such claim is set up In her testimony." 

In Hall V. Macneale, 107 U. S. 96, 97, 2 Sup. Ot. 79, 27 L. Ed. 369, 
which was a case of sale by the patentée, the court observed: 

"It Is contended that the safes were expérimental, and that the use was a 
use for experiment. But we are of opinion that this was not so." 

In Elizabeth v. Pavement Co., 97 U. S. 126, 133, 24 L. Ed. 1000, 
1004, Mr. Justice Bradley, speaking for the court, said: 

"To détermine this question [public use], it is necessary to examine the 
circumstances under which this pavement was put down, and the object and 
purpose that Nicholson had In vlew." 

We think the true rule, whether it is a case of public use or sale 
by the patentée, is stated by the suprême court in Manufacturing 
Co. T. Sprague, 123 U. S. 256, 8 Sup. Ct. 126, 31 L. Ed. 143: 

"A use by the inventer, for the purpose of t'esting the machine, in order 
by experiment to devise addltional means for perfecting the success of 
its opération, is admissible; and where, as incident to such use, the product 
of its opération is disposed of by sale, such profit from Its use does not 
change its character; but where the use Is mainly for the purposes of trade 
and profit, and the experiment is merely Incidental to that, the principal and 
not the incident must give character to the use. The thing Implied as ex- 
cepted out of the prohibition of the statute is a use which may be properly 
characterized as substantially for purposes of experiment. Where the sub- 
stantlal use is not for that purpose, but is otherwise public, and for more 
than two years prier to the application, it cornes within the prohibition." 

"In considerlng the évidence as to the alleged prior use for more than 
two years of an Invention, which, if establlshed, will hâve the effect of 



160 100 FEDERAl< REPORTER. 

Inralldating the patent, and where the défense is met only by the allégation 
that the use waa not a public use in the sensé of the statute, beeause it waa 
for the purpose of perfectlng an incomplète Invention by tests and experl- 
ments, the proof on the part of the patentée, the perlod covered by the use 
having beeh clearly establlshed, sbould be full, unequlvocal, and convincing." 
123 U. S. 264, 8 Sup. Ct 130, 31 L. Ed. 146. 

"The proof falls far short of establisbing that the main purpose in view 
in the use of the machine by the patentée prior to his application was to 
perfect its mechanism and improve its opération. On the contrary, it seems 
to us that it shows that the real purpose in the use was to conduct the busi- 
ness of the manufacture, the improvement and perfection of the machine 
being merely incldental and subsidiary." 123 U. S. 266. 8 Sup. Ct. 130, 31 
L. Ed. 147. 

In the case at bar the patentée has failed to show by the clear 
and convincing proofs required that the sale of the Moodus ma- 
chine was for expérimental use. The only évidence in support of 
Buch use is Swain's testimony. He says he told the purchaser at 
the time "that this was an experiment, and that [he] had been look- 
ing for a chance to try it." But the mère intention of the patentée 
is not sufQcient. Expérimental use or a sale for expérimental pur- 
poses is a fact to be proved, and cannot réside in mère intention. 
lî Swain had supplemented his testimony by showing that he at once 
proceeded, after the Moodus machine was installed, to test its efii- 
ciency as compared with outward-discharge machines, or inward- 
discharge machines without his central partition; if he had made 
such experiments as he has conducted since this suit was begun, 
or the best tests he was able to under the circumstances, — the 
case would be différent. The fact is, he made no tests at ail. As 
Judge Lowell says in his opinion in the circuit court, "No experi- 
ment was ever made or attempted, and Swain made no attempt to 
induce Chaffee to alter the pipes." Further, the patentée know- 
ingly set up the machine under such conditions that it was impos- 
sible to make such tests as would bring the case within the doc- 
trine of expérimental use. Swain knew his patented machine was 
operative. He was a man of large expérience in this art, and he had 
devoted most of his life to the construction and improvement of 
turbine water wheels. The only expérimental use which could hâve 
brought this case within the statutory exception would hâve been 
the testing of the efiSciency of the patented wheel compared with 
existing outward or inward discharge wheels. But it does not ap- 
pear that the patentée ever conducted any experiments to détermine 
the comparative efflciency of the patented machine until after the 
beginning of the présent suit, although subséquent to the sale of 
the Moodus machine he installed several other like machines. Un- 
der ail the circumstances, there is a total failure of proof that the 
sale of the Moodus machine was for such expérimental trial as the 
law contemplâtes, and which is suflBcient to bring the case outside 
the statutory prohibition. 

The decree of the circuit court is aflSrmed, with costs. 
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TUSCAEAWAS MFG. 00. T. COLB et al. 

(Circuit Court, N. D. Ohlo, B. D. June 1, 1901.) 

No. 5,898. 

PatîNts— Inpbingement— RivBTiNG Machine. 

The Jaberg patent, No. 553,284, for a rlveting machine, whlch is a 
combination of well-known mechanlcal devices to constitute a rlveting 
machine, havlng means o( adjustment to suit objects of différent thlck- 
ness to be fastened together, whereby such objects may be firmly held 
In place during the proeess of riyetlng, was net antlclpated, and la 
valid; also lield Infringed.by a machine esseutlally that of the patent, 
except that It uses différent means of applying the power by whlch Ita 
parts are operated. 

In Equity. Suit for infringement of patent. On flnal hearing. 

Thurston & Bâtes, for complainant. 
F. W. Bond, for défendants. 

WING, District Judge. Tkis suit is one for tlie infringement of 
letters patent No. 553,284, to Frank A. Jaberg, for certain improve- 
ments in riveting machines. The défenses are — First, invalidity of 
the patent; second, no infringement. Under the first défense, it is 
claimed (a) that the invention of Jaberg was anticipated; (b) that 
there is lack of patentable invention or novelty in the device. The 
second défense dépends upon (a) the limitation of the patent by its 
terms and the state of the prior art; and (b) absence of identity be- 
tween the device claimed in the Jaberg patent and the device used 
by the défendants. 

The spécification of the Jaberg patent suggests a want whlch his 
invention is calculated to supply; that is, a riveting machine having 
means of adjustment to suit objects of différent thicknesses to be 
fastened together, whereby such objects may be held flrmly in place 
during the proeess of riveting. (Lines 10 to 16 of complainant's 
patent.) The device described in the patent is a hand tool, construct- 
ed so that it may be capable of performing the useful double function 
mentioned, by combining certain mechanical means well known in 
the art, so that the mechanism formed by the combination may be of 
simple construction, and adapted to be used under those circum- 
stances, and operated by such means, as the conditions which gave 
rise to the want would necessitate. The device is a hand machine, 
and is arranged so that the operator may use both hands to apply 
sufficient power to force the rivet through the objects to be fastened 
together, while the machine itself acts as a substitute for a third 
hand in holding the objects to be joined in any position with relation 
to each other in which it is desired they should be fastened. 

In examining the patents put in évidence by the défendants, I flnd 
no device shown or described which is adapted to péri orm this double 
function. In the Cari patent, No. 455,167, while there are flxed jaws 
in the stock or frame,, and axially aligned plungers, and appliancea 
for holding a rivet and forcing it through the material operated upon, 
109 F.— 11 



162 lOS FEDERAL REPORTER. 

there is nothing adapted to acçomplish the function of holding the 
pièces together while being riveted. The burr holder, J, attached to 
the guide rod, K, is prevented from being moved towards the oppos- 
ing face on the lower jaw, 0, by the spring, K', placed between the 
shoulder, k, and the crosshead, b2. ïhe combination of éléments 
shown in this patent omits the one shown in Jaberg's invention 
which accomplishes its most important fimctian. 

In the patent to Bray, No. 8,276, the pigid jaws are shown, and 
axially aligned plnngers, but no die threaded in the guide opening, 
so that the material can be held in place. There is no clamping de- 
vice to hold the material, although there is a plunger and anvil for 
upsetting the rivet. 

In the patent to Carpenter, No. 519,788, there is no stock or frame 
having ïixed spaced jaws, intégral or othei-wise fonned. The lower 
jaw, 5, is intégral with the main casting which forms the base. The 
upper jaw, 13, is pivoted at 12, and, by link, 14, is pivotally connected 
with the lever, which opérâtes it in an arc. There is no axial align- 
ment whatever. There is a die, 19, with its threaded stem, 18, 
screwed into the upper jaw, and provided with a milled head so that 
it niay be readily adjusted; but, because the jaw in which it is placed 
is not rigidly associated with its companion jaw, the adjustment of 
this die by means of the thread can never operate to clamp the ma- 
terial between the die face and the neédle, 25, or the plug, 27. In the 
drawings of the Carpenter patent, 2, is a vertical section of the ma- 
chine when the jaws are brought in contact with each other by opéra- 
tion of the lever, 9, and shows the only position of the operative parts 
of the device in which the material could be held between the die and 
the face of the lower jaw. But that is the position of the machine 
after it bas entirely performed the function for which it was de- 
signed, namely, to upset the fastener of a button to be attached. 

The patent to Hall, No. 491,016, shows nothing of any possible 
clamping appliance in its construction. The same may be said. of 
the patent to Davis & Butler, No. 503,109. The device shown in the 
last-mentioned patent is merely a portable hand punch. 

It is not necessary to consider the patents of Woodward, No. 477,- 
347, for button-setting machines, nor that of Eckert, reissue No. 
5,450, for improvement in hand punches, nor the English patent 
to Lake. Neither of the devlces shown and described in thèse pat- 
ents is at ail similar to the invention of Jaberg in any such sensé as 
would permit them to be regarded as anticipations. 

The device described in the patent to Eosenwald, No. 507,042, is of 
greater similar ity to the invention of Jaberg than is shown in any of 
the other patents pleaded or put in évidence. It is not a riveting 
machine, but, in being adapted to punch holes, performs a function 
which is one of the functions performed by the complainant's device 
when the rivet is forced through the material to be f astened. As 
shown by the drawings, the screw, R, is adapted to be adjusted, so 
that, by its adjustment, the space between it and the normal face 
of the grip, F, may be regulated._ It is stated in the patent (lines 40 
to 45), "The leg has a hoUow scrêw for adjustment to suit the thick- 
ness of the material to be operated upon." The substance to be 
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operated upon is placed in the space between the screw, E, and the 
face, S, and then the punch, G, and grip, F, are forced forward, "until 
both punch and grip touch the substance on the head. S, and force it 
into contact with the screw, R." (Lines 79 to 83, Rosenwald patent.) 
The combination of parts in this device is not adapted to clamp an 
article between the two jaws in a desired position before the other 
function of introducing the rivet is performed, and that is the essen- 
tial feature of the Jaberg device. 

I find the complainant's patent is not anticipated by any of the de- 
vices shown in the patents pleaded. There are undoubtedly features 
in some of the devices simUar to individual features f ound in the com- 
plainant's invention, but the combination adapted to perform the 
function for which the complainant's combination is designed is not 
found. 

In deciding the issue of infringement, it must be remembered that 
the complainant's invention consists in a combination of instruments, 
each well known before, but co-operating in the combination to form 
a useful hand tool, capable of accomplisMng an old purpose in a new 
and more convenient way. With this tool, a man can do his work 
as if he had a third hand. The inventer accomplishes this resuit by 
constructing the tool so that the die may be adjusted towards and 
from the rigid face of the lower jaw to operate as a clamp. Jaberg 
came upon a new idea of means, and is not the less entitled to consid- 
ération and récognition as an inventer because his invention consists 
of a combination of parts, although well known in the arts in their 
several individual characters, but unknown in co-operative combina- 
tion. 

It is urged in défense that the complainant's patent should be 
limited to the spécifie operative means described in the patent, and 
that, because the défendants use a slightly différent means of opérât- 
ing the parts in the tool, they should be held not to infringe. The 
means for operating the plunger is a nonessential élément of the 
Jaberg invention, except as its présence in the claim suggests the 
utility of the tool invented, which can only be apparent to the sensea 
when the parts are put into co-operative activity by the application 
of power. The idea of the necessity of Connecting every machine 
with power by well-known means of transmission so necessarily ac- 
companies the idea of the machine itself that it cannot be said to 
be any part of an invention. The means for operating the plunger 
used by the défendants is clearly the mechanical équivalent of the 
means shown and described in the Jaberg patent. It cannot be said 
that the substitution of the operative means used by the défendants 
for that described in Jaberg's patent introduces a différent co-op- 
erative law from that by which the éléments combined and claimed 
in Jaberg's device are governed. The défendants hâve done nothing 
in the construction of the tool used by them but to substitute, for one 
of the nonessential members of the group of subordinate means 
claimed by Jaberg, its mechanical équivalent. 

I hold that both claims of the Jaberg patent are valid, and that 
they are infringed by the défendants by the manufacture and use of 
either of the machines marked "Complainant's Exhibit, Défendants' 
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Machine, "No. 1," "Complainant's Exhibit, Défendants' Machine, No, 
2," and "Complainant's Exhibit, Défendants' Machine, No. 3." De- 
cree may be drawn accordingly. 



THE MINNIE B. KBLTON. 

(Circuit Court of Appeals, Slxth Circuit June 15, 1901.) 

No. 923. 

1- Shippino— Brbach dp Charter — Evidence Considered. 

The master of a steamer, whlch was requlred by the terms of a 
verbal charter to load as much of a cargo of lumber at the charterer's 
dock as she could safely, Avith the privilège of completing her cargo at 
another port, Jidd to hâve been jiistified in leavlng the charterer's dock 
with about one-third of a fuU cargo, where the weather was stormy, 
the dock exposed to the seas, and the water so shallow that the steamer 
began pounding on the bottom before she ceased loading, and the mas- 
ter, after leavlng the dock, walted from 5 o'clock in the evening until 
11:30 the next day, before leavlng, durlng whlch tlme tliere were no 
slgns of better weather. 

8. Same— Failurb to Delivbr Cargo— Evidence dp Shortagb. 

Where the testlmony of the offlcers and crew of a steamer concurred 
that ail the lumber loaded by a charterer was delivered at the end of a 
voyage, a shortage cannot be establlshed by testlmony on behalf of the 
charterer as to the quantlty loaded, based entirely on an" estimate of the 
total quantity on the dock, from whlch the witnesses deducted the quan- 
tlty carried by two other vessels. 

In Admiralty. Libel for breach of charter party, and cross libel 
for freight. 

The foUowing is the opinion of the district court (SWAN, District 
Judge) : 

"The original libel allèges that Godkln, in September, 1894, made a 
verbal contract of afCrelghtment wlth the claimants and cross libelants, who 
are the owners of the steamer Minnle E. Kelton, whereby claimants agreed 
to send said steamer to libelant's mlU at Millekokla, at the north end of 
Lake Mlchlgan, there to lade a cargo of lumber for Tonawanda, and 'that 
the captaln of said vessel and crew should take the lumber for the load of 
said vessel at the rail, and stow it in the hold, and load said vessel wlth a 
fuU load of 700,000 feet of lumber If the depth of water was sufflclent to 
load the vessel to that capacity, and should thereafter carry and deliver 
said lumber so loaded at Tonawanda, In the state of New York, at the prlce 
of $1.8Ti^ per thousand feet, this agreement coverlng only one cargo of 
lumber'; that libelant was prepared to deliver said lumber as stipulated, 
and was ready to perform his part of said agreement on the 4th day of 
October, 1894, but that the vessel did not arrive at the port of lading until 
the morning of October 9th, on whlch day her loading was begun, and 
contlnued until flve o'clock p. m., when, having laden but 316,000 feet, she 
went out Into the bay, and there remalned until 11^30 a. m. the next day, 
when she left for Cheboygan, Mlchlgan, and proceeded from thence, after 
completlng her loading there, to Tonawanda; that a full load for said 
steamer would hâve been about 390,000 feet in addition to the amount that 
was actually loaded at Millekokla; that said vessel, although her owuer and 
captain were requested so to do, dld not finish out her load, or carry any 
more lumber from libelant's mlll to Tonawanda; that at the time of load- 
ing the lumber taken on board said vessel at Millekokla, and for some time 
thereafter, — much more than a sufflclent time to complète said load to the 
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full capacity of sald vessel, — the weather was fine, and the depth of water 
in front of llbelant's dock was snfficlent to enable said vessel to be loaded 
to her full capacity, and 'libelant at great expense had procured and had 
sufficient men to handle and deliver said lumber on the rail of said vessel, 
so there was no difliculty and no reason why said vessel was not loaded 
to her full capacity, except the action of the master of said vessel in thus 
refusing to fully load her'; that because of the f allure to load and carry 
lumber to Tonawanda pursuant to said agreement libelant lost the oppor- 
tunity to sell the same at that place, was deprived of the use of the 
lumber and of the money invested therein, and of the shipment and sale 
thereof, for the reason that the same could not be shipped after the default 
of said vessel before June, 1895, lost the use of his dock for piling other 
lumber, and was put to the expense of earing for the lumber refused by 
said vessel, and by reason of said several matters suflfered damages in not 
less than $600. Another item of damage elaimed as a conséquence of the 
alleged default of the vessel is a gênerai average charge upon the lumber 
taken from libelant's docli arislng from the grounding of the Mlnnie E. 
Kelton near Cheboygan. The amount of this claim is $29.22. Ltibelant 
further claims that, pursuant to said contract of afCreightment, he hired 
men to assist in loading the Kelton at Millekokia, and pald them $42.59. 
A fourth élément of damages asserted in the libel is that the steamer failed 
to deliver at Tonawanda 48,000 feet of libelant's lumber, worth at Tona- 
wanda $18 per thousand. The aggregate of thèse several claims is about 
$1,440, for which, with interest, libelant claims a lien upon the Kelton. 
The respondents deny the several averments of the libel respecting the 
charter party and the items of damages clalmed to hav^e been sufCered by 
libelant, excepting the payment by libelant for the hire of the stevedores 
at Millekokia. The testimony on the part of the claimants to the terms of 
the charter is substantially as follows: 'The charter was for the Miunie 
E. Kelton to go to Godkin's Mill, get a load of lumber as soon as she could 
convenlently. She was to get what she could, and go to Cheboygan and fin- 
ish, at $1.871^ per M. She was to get no certain amount, but get what she 
could; and the captain had the privilège of going to Cheboygan if the 
weather was so that she could not stay at the dock at Millekokia.' Claim- 
ants aver that Godkin stated that there was from 10 to 11 feet of water at 
the mill dock where the steamer was to lade. The Kelton drew about 3 
feet forward and 9% aft Her average load was from 735,000 to 750,000 
feet of lumber, varying with the dryness of the lumber. With such a load, 
her draught would be 12 feet. The dock at which she was to load pro- 
jected into Lake Mlchigau in a southerly direction about 800 feet. The 
place aiïorded no protection from southerly winds, or, indeed, from any wind 
from Southwest to east. The testimony is satisfactory that at the time 
the steamer stopped loading at the mill dock, there was sufficient sea to 
render her position somewhat precarious, and she was pounding on the 
bottom. In the judgment of the master and erew of the steamer, it was 
unsafe to continue loading, for, as the weather then was, and promised to 
be by the appearance of the sky and from the barometer, it was imprudent 
to lie at the dock. The steamer was taken into the bay about 5 o'clock p. 
m., and there remained at anchor until 11:30 of the next day, when, her 
master seeing no prospect of the abatement of the wind or sea, she pro- 
ceeded to Cheboygan to complète her load. There is a sharp conflict be- 
tween the testimony of libelant and that of Sharpe and Smith, who testify 
for the claimants, as to the terms and conditions of the charter. AU three 
are equally crédible, and there is nothing in the record to impeach or dis- 
crédit the testimony of either except the mutual contradictions. 

"Upon this fundamental issue the flnding must be that libelant has not 
sustained hls case by a prépondérance of testimony, and necessarily that 
the contract of afCreightment gave the steamer the privilège of completing 
her lading at Cheboygan, if prevented by the conditions of the weather and 
the depth of water at Millekokia from taking on a full load at that place. 
There is also direct contradiction in the testimony as to the depth of water 
at the dock, the necessity of the steamer's leaving for Cheboygan, and the 
character of the weather on the day of her departure. I cannot crédit the 
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testimpny of the Ubelant's witnesses, as to the depth of water at the dock, 
but am forced to conclude from admitted facts that there was net suflaclent 
watei- to enabie the steamer to haye taken on board half of her ordinary 
cargo. No tlme was stlpulated lu the contract for the vessel to remain or 
experiment in loadlng, but, from the exposed character of the place, the 
lateness of the season, and the apparent probability of the continuance of 
the storm which eompelled her to haul ont from the dock, It cannot be said 
that the master of the steamer acted arbitrarlly, or in bad faith, in availing 
hlmself of the privilège of proceedihg to Cheboygan to complète his load. 
He had found it impossible, because of the lack of water at the dock, to 
back his vessel Into position for loadlng, vehlch would hâve enabled him, 
in case of a sudden storm, to promptiy run out to an anchorage. He was 
eompelled to go In bow first into the dock, and when he had loaded about 
one-third of the intended cargo the sea eompelled him to run out into the 
bay. The testimony of Ubelant's own witness Fountain, the keeper of the 
lighthouse, supplemented by his daily records, mado eontemporaneously 
with the events they narrate, show that on October lOth it would hâve beeu 
impossible for the Kelton even to lie at the dock, because the sea was run- 
ning SQ high. This corroborâtes the testimony of the crew of the Kelton 
to the same point. The proofs satisfy me that the Kelton had no alter- 
native but to leave the dock, notwithstanding the testimony of libelant's 
witnesses, who were men of no nautical expérience, and unqualifled to judge 
of the efCect of the sea upon the steamer lying at the dock. The proofs also 
show that the master did not eease loadlng until the Kelton had com- 
menced to pound upon the bottom. The conditions of wind, weather, and 
water at the place of loading fairly justified the master in acting upon 
the right given bj* the charter (according to the testimony of Sharpe and 
Smith) of completing his load at Oheboygan. He was not bound to await 
for an indefinlte period the subsidence of the sea, as that could not be f ore- 
cast. The master testifled that his Instructions from the owner of the 
Kelton required him to complète his load at Cheboygan if prevented by the 
weather from lading at Millekokia. While this is not évidence of the 
terms of the contract, it is admissible to show that the master acted in 
good faith In proceeding to Oheboygan. 

"With respect to the claim for 48,000 feet of lumber alleged to hâve been 
laden on the Kelton, but not delivered at Tonawanda to the consignées, the 
proofs greatly preponderate that ail the lumber laden on the Kelton at 
the miU dock was stowed in the hold of the Kelton, properly marked to 
distinguish it from that laden at Oheboygan, and was duly delivered at 
Tonawanda. The claim for the deficleucy rests solely upon estimâtes made 
by libelant and his employés of the amount laden on the Kelton. Thèse 
estimâtes are, in their turn, based upon the cargoes laden on the Swallow 
and another vessel later in the season, and on estimâtes of the amount of 
lumber on the dock before the Kelton commenced loading. Thèse estimâtes 
scarcely rise to the dignity of évidence, and are inherently altogether too 
uncertain and conjectural to support the charge of nondelivery of cargo. 
The consignées measured the lumber delivered by the Kelton for libelant at 
Tonawanda, and ascertained it to be about 202,000 feet. The testimony 
of the crew of the Kelton concurs that ail that was laden at libelant's dock 
was delivered. That satisfied the contract of afCreightment. Law v. Bots- 
ford (D. G.) 26 Fed. 6.51. This item, therefore, must also be disallowed. 

"The claim for reimbursement for the gênerai average assessment upon 
the libelant's lumber, occasioned by the expenses of grounding near Ohe- 
boygan, cannot be sustaiued. It is not disputed that the expenses incurred 
were of the nature of gênerai average, and their reasonableness is not con- 
tested. No reason is perceived for exempting libelant's part of the cargo 
of the Kelton from its portion of this expense, as both ship and cargo were 
presumptively exposed to a common péril, which was averted by the meas- 
ures taken. It is urged that, had the captain completed her lading at 
Millekokia, the necesslty for thèse expenditxires never would hâve arisen, 
but this argument assumes that the vessel was not justifled in leaving Mille- 
kokia when she did, and Is, therefore, irreconcilable with the conclusions 
reached upon that question. 
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"The item of $42.59 pald by libelant at MlUekokia and the men employed 
in assisting to lade the vessel at that place, should be allowed. The libelant 
pald it in good faith, and has not been reimbursed. 

"The single remaining question is founded upon the cross libel, which 
elaims freight at $1.87% per M. on 261,360 f eet laden at Millekokia for libel- 
ant, and delivered to his consignées àt Tonawanda. The conclusions reached 
upon the original libel require the allowance to the cross libelants of the 
freight thus eamed by the Kelton. The amount of this freight is $490.05, 
which, with Interest at six per cent, frorù November Ist to September Ist, 
must be allowed the libelant, less $42.50, the amount paid by Godkin as 
above stated, with interest at six: per cent, for the same period. 

"The costs should be apportioned between the parties, each haring par- 
tlally prevalled, in the proportion of their respective recoveries. Approxl- 
mately, the cross libelants are entitled to recover eleven-twelfths of their 
costs and the libelant one-twelfth." 

Thomas A. E. Weadock, for appellant. 
H. M. Gillett, for api>ellee. 

Before LURTON and SEVERENS, Circuit Judges, and CLARK, 
District Judge. 

PER CURIAM. Libel for a breach of a maritime contract of af- 
freightment, and cross libel for freight earned. Afiflrmed upon the 
opinion of the district court. 



THE ARCTIO BIRD. 

A CERTAIN BARGE. 

(District Court, N. D. California. May 27, 1901.) 

1. Bhipping— Loss OF Cargo— UNSEAWORTHmEss. 

The sinking of a barge, with her cargo, six hours after starting on 
a voyage, having been towed in smooth water durlng that time, can- 
not be attributed to a "péril of the sea," which has référence to such 
extraordinary périls as cannot bô guarded against by the ordinary 
exertions of human skill and prudence, but must be presumod to hâve 
resulted from unseaworthiness at the beginning of the voyage. 

2. Same— Contract of Cabriage— Bill of Ladinq. 

Where goods were delivered to and laden upon a vessel for sbip- 
ment, and a reeeipt given therefor, under a written contract for their 
carrlage between the shipper and carrier, the terms of such contract 
cannot be changed, and new conditions and limitations favorable to 
the carrier added, by a bill of lading subsequently delivered by it to 
the shipper, and accepted by him without readlng, unless it is shown 
that his attention was called to such changes, so that he may be pre- 
sumed to hâve assented thereto. 
8. Same— Loss of Goods in SnirMENT- Measdre of Damages. 

The measure of damages for goods lost in shipment, on which the 
freight had been prepaid, Is their market value at the place of desti- 
nation at the time when they should hâve been delivered, with interest 
from that date, and, in the absence of proof of sucli value, it will be 
presumed to hâve been their value at the place of shipment, with the 
freight added. 
i, Same- Condition of Liability— Tfme for Presenting Claim. 

A carrier of goods has the right to provide by contract that any 
claim for damages on account of loss or injury to the goods in ship- 
ment shall be presented within a reasonable time therein flxed, as a 
condition précèdent to the right to maintain an action thereon, and a 



168 109 FEDERAL REPORTEE. 

provision of a blU of ladlng requlring such présentation wlthin 10 days 
after the shlpper has notice of the loss or Injury is reasonable, and 
will be enforeed. 
6. Saub — Bill dp Ladinq — Limitation of Liabilitt for Unsbawobthinkss. 
Under a provision of a bill of lading for goods to be carried by water, 
limiting tlie warranty of seaworthiness of the vessels to the exercise 
of reasonable efforts by the carrier to make them seaworthy, such car- 
rier is not liable for the loss of the goods, through the unseaworthiness 
of a barge which it had bullt, where It exercised reasonable care in 
the sélection of the materials, and the designer and worlsmen by whom 
it was bullt. 

In Admiralty. Pétition for exemption from liability and for limita- 
tion of liabUity on account of loss of cargo by tbe slnking of a barge. 

Andros & Frank, for petitioner. 

George A. Rankin and Page, McCutchen, Harding & Knight, for 
claimants. 

DE BLAVEN, District Judge. This proceedîng was commenced by 
the owners of the steamer Arctic Bird and a certain barge to obtain 
the judgment of the court that they are not liable for any damage 
caused by the sinking of the barge referred to, and the loss of goods 
and merchandise carried thereon at the time, or, in the event that it 
shall be determined that they are not entitled to such relief, then for 
a judgment limiting their liability to the amount of the value of the 
interest of such owners in the steamer and barge and in their f reight 
then pending. The pétition allèges that on July 26, 1898, the Arctic 
Bird, with the barge in tow, laden with an assorted cargo, left 
Kotzebue Sound, in Alaska, for a voyage to the head of navigation 
on the Kubuk river; that the steamer and barge were properly 
manned and equipped, and in ail respects seaworthy, and that upon 
such voyage the barge was wrecked by périls of the sea, and her car- 
go lost; that the goods lost were shipped under bills of lading, which 
contained the following stipulations: 

"AU claims for damage to, or loss of, any property to be presented to the 
carrier wlthin ten days from date of notice thereof (the arrivai of vessel at 
port or place of discharge or the knowledge of the stranding or loss of ves- 
kjel to be deemed notice), and that after sixty days from such date no action, 
suit, or proceeding in any court of justice shall be brought for any damage 
or loss of sald property; and a f allure to présent such claim within said 
ten days, or to bring suit withln said slxty days, shall be deemed a conclu- 
sive bar and release to ail right to recover against the vessel or its master, 
said carrier, or any Of the stoekholders thereof, for any damage or loss. 
• * * It is understood that the carrier's vessels are warranted seaworthy 
only so far as due care in the appointment or sélection of agents, superin- 
tendents, pilots, masters, offlcers, engineers, and crew can secure it; and 
the carrier shall not be liable for loss, détention, or damage arlsing, directly 
or indirectly, from latent defects in boilers, machinery, or any part of the 
vessel, provided reasonable measures hâve been taken to secure efficiency." 

The pétition further sets forth that petitioners observed due care 
in the appointment and sélection of the master and crew of the barge, 
and employed reasonable measures to secure the efficiency of her 
body, tackle, and apparel; and it is further alleged that neither of 
the owners of the goods lost presented any claim to petitioners for 
damages on account of such loss, within the time specifled in the 
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bills of lading, and also failed to bring suit within the time therein 
limited. Certain of the owners of the goods and merchandise car- 
ried by the barge presented their claims for damages in due fonn 
to the commissioner, and also answered the pétition, contesting the 
claim of the petitioners for exemption from liability, and also their 
claim for a limitation of liability. 

1. Upon thèse issues, the flrst question to be determined is the 
claim of the petitioners for exemption from ail liability for the dam- 
age occasioned by the sinking of the barge. 2 Fost. Fed. Prac. § 
437. There are three claimants, who seek in this proceeding to re- 
cover damages,— Eankin, O'Connor, and Snow. The questions aris- 
ing upon the claim of Rankin will be first considered. 

The foUowing facts are disclosed by the évidence: The steamer 
Arctic Bird, with the barge in tow, left Kotzebue Sound, July 26, 
1898, bound for the head of navigation on the Kubuk river. The 
barge had on board goods and merchandise belonging to the claim- 
ant Eankin, and after it had proceeded on the voyage for six hours 
sunk in Hothan Inlet, and the cargo which it carried was thereby lest. 
It had received no injury from hidden rocks or other obstructions, 
and no strong wind or rough sea had been encountered. It was be- 
ing towed at the rate of flve miles an hour, and sunk in the smooth 
water of the inlet, within 30 minutes after the discovery of the fact 
that it was leaking and in distress. The barge afterwards drifted 
ashore, and, when found one week after the disaster, appeared stanch 
in every respect, except that the upper stern plank did not connect 
closely with the beveled end of the upper plank on the" port side, and 
by reason of this there was at that time an open seam between the 
two planks one-half inch in width, and three or four inches in length. 

The contention of petitioners that the barge was seaworthy, and 
that its loss was occasioned by a péril of the sea, cannot, in view 
of the foregoing facts, be sustained. The phrase "périls of the sea" 
has référence only to "those accidents peculiar to navigation, that 
are of an extraordinary character, or arise from irrésistible force or 
overwhelming power, which cannot be guarded against by the ordi- 
nary exertions of human skill and prudence." Transportation Co. 
V. Tuckerman, 33 N. J. Law, 543; The Eeeside, 2 Sumn. 567, Fed. 
Cas. No. 11,657. It is clear that the sinking of the barge, under the 
circumstances above stated, cannot be attributed to a péril of the sea, 
and it is equally clear that the cause of the disaster was the unsea- 
worthiness of the barge. Seaworthiness has been defined as "that 
quality of a ship which fits it for carrying safely the particular 
merchandise which it takes on board" (The Thames, 10 C. C. A. 232, 
61 Fed. 1014); or, in the language of Baron Parke, to be seaworthy 
a vessel must be "in a fit state as to repairs, equipment, and crew, 
and in ail other respects, to encounter the ordinary périls of the 
voyage insured, at the time of sailing upon it" (Dixon v. Sadler, 5 
Mees. & W. 405). And in Dupont De Nemours v. Vance, 19 How. 162, 
15 L. Ed. 584, the suprême court said: "To constitute seaworthiness 
of the huU of a vessel in respect to cargo, the huU must be so tight, 
stanch, and strong as to be compétent to resist ail ordinary action 
of the sea, and to prosecute and complète the voyage without damage 
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;^9the cargo under deck. * •- •" In view of this rule, as to what 
constitutes seaworthiness, it hàs beèn uniformly hèld that if a vessel 
springs a leak, and îounders, soon after starting upon her voyage, 
witliout having encountered any storm or other péril to wliich the 
leak can be attributed, the presumption is that she was unseaworthy 
when she sailed. The Planter, 2 Woods, 490, Fed. Cas. No. 11,207a; 
Talcott T. Insurance Co., 2 Johns. 124, 3 Am. Dec. 406; Cort v. 
Insurance Co., 2 Wash. C. C. 375, Fed. Cas. No. 3,257; Walsh v. In- 
surance Oo,, 32 N. Y. 427; Paddock v. Insurance Co., 11 Pick. 227; 
Work V. Leathers, 97 U. S. 379, 24 L. Ed. 1012. Thus, in the case 
last cited, the court said: "If a defect without any apparent cause 
be developed, it is to be presumed it existed when the service began." 
So, also, in the case of Walsh v. Insurance Co., 32 N. Y. 436, the 
court observed: "Where the înability of a ship to perform a voyage 
becomes évident soon after Iqaving port, and it founders without 
stress of weather or other adéquate cause of injury, the presumption 
is that this inability existed before setting sail, and that it is due to 
some latent defect which rendered the vessel unseaworthy." The 
barge, y?hen unloaded and just before the commencement of the voy- 
age upon which it was lost, was towed a distance of 12 miles without 
leaking. This is relied upon by the petitioners as proof of its sea- 
worthiness, but can be given no such eflfect in the face of the faet 
that the barge sunk without having encountered a péril of the 
sea. In my opinion, but one conclusion can be drawn from the évi- 
dence, and that is that the barge was unseaworthy. Its foundering, 
under the circumstances stated, can only be accounted for upon the 
theory that it was not strong enough to sustain the strain to which 
it was subjected by the towage and weight of its cargo. 

2. The remaining défense to the claim of Bankin is based upon 
the bill of lading set forth in the pétition, and as lie did not présent 
to petitioners his claim for damage within the time specified therein, 
and also because of the provisions of the bill of lading, in effect re- 
stricting the warranty of the seaworthiness of the vessels upon which 
the goods were to be carried to reasonable efforts upon the part of 
petitioners to make them seaworthy, the question whether the goods 
were shipped under such bill of lading is a vital one. The following 
are the facts upon which its décision dépends: 

On May 17, 1898, Eankin and one F. M. Stone submitted to F. S. 
Johnson, of the Johnson-Locke Mercantile Company, agent of peti- 
tioners, the following written mémorandum: 

"San l"1:ancisco, May 17, 1898. 
' "Frank S. Johnson, Esq., Prea. Johnson-Locke Mer. Co. — Dear Sir: Re- 
(erring to our verbal conversation, we understand the propositions of your 
Company to be as foUows: For a considération of two hundred dollars fare 
per passenger, and eighty dollars per ton frelght, you agrée to carry us and 
our freight to Kotzebue Sound by the steamship Grâce Dollar, and thence by 
a river steamer from the landing of the Grâce Dollar, to and up the Kubuk 
river, to a point known as 'Fort Cosmos,' or as near thereto as river navi- 
gation may admit On the Grâce Dollar we are entitled to stateroom No. 
— , and there shall be no other passengers In that room. We are to be at 
no expense for provisions untll landed at the head of navigation. Until put 
aboard the river steamer we are entitled to hâve our food cooked and served, 
but on the river steamer we are to do our own cooking, you providing a 
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Ktove for the purpose, but we are to hâve equal accommodations wlth other 
passengers. In so much as you expect that It wlll reqnire more than ono 
trip of your river steamer to carry ail the passengers and freight taken by 
the Grâce Dollar, you agrée that we shall be taken up the river on the flrst 
trip, together with our wearing apparel and suffleient supplies to last us 
sixty days. The portion of our freight not taken up the river on the flrst 
steamer you agrée to properly care for and protect from the weather, and 
on the second trip and within thirty days, to take the same up the river 
to the head of navigation, and there to properly protect and store the same, 
subject to our further order. "We are to hâve the privilège of taking one 
servant, who shall eook and wait upon the table of the Grâce Dollar, whicli 
service shall be in full for his fare free. We are allowed three hundred 
pounds of freight and our stateroom baggage free of charge. We are also 
allowed to take on small boat. We are to be allowed a rebate of thirty dol- 
lars each from the above figure, and any freight more or less than two tons 
to be taken at the rate of eighty dollars por ton. Geora;e A. Rankin. 

"Frank M. Stone." 

To tliis the Johnson-Locke Mercantile Co., immediately replied as 
f ollows : 

"San Francisco, May 17th, 1898. 

"Messrs. Geo. A. Eankin and F. M. Stone, San Francisco, Cal. — Dear Sirs: 
Acknowledging receipt of your esteemed favor of May 17th, reciting the 
terms under which you purehased tickets from us for Kotzebue Sound and 
head of steamboat navigation on the Piitnam river, we beg to confirm same 
in ail respects, save that portion of your letter which récites the fact that 
the second trip on the Putnam river must be made within thirty days after 
the flrst trip. We shall do our utmost to make this trip within tliirty days, 
and agrée to use ail expédition possible in returning with the Arctic Bird 
from her up-river trip to the mouth of the river, and there re-embark pas- 
sengers and freight for the second trip. We are not accountable for the 
acts of God or the accidents of navigation, and thèse, in our opinion, will 
be the only causes that will prevent our making the trip within thirty days. 
We can only agrée, however, to make the return trip, and deliver the remain- 
der of your freight on the second trip. We are yours, very truly, 

"Johnson-Locke Mercantile Co., 
"Per F. S. Johnson." 

Stone for some reason concluded not to go upon the voyage re- 
ferred to, and Kankin was then informed hy the agent of petitioners 
that the action of Stone would not affect him, and that he and his 
freight would be carried by petitioners upon the terms stated in 
the foregoing letters. Within a day or two after receiving this as- 
surance, Eankin paid the sum of |200 for his passage, and on or 
before June 7, 1898, delivered his goods to the petitioners on board 
the steamer G-race Dollar, for carriage from San Francisco to Ft. 
Cosmos, or the head of navigation on the Kubuk river. When the 
goods were received for shipment, the Grâce Dollar issued a receipt 
therefor, which recited that they were to be delivered to Eankin 
at the port of destination, "dangers of flre and navigation, or anv 
other accident or danger of the seas, rivers, or steam navigation, of 
whatever kind or nature, excepted, and with privilège of reshipping 
on steamboats or barges." This receipt contained no other excep- 
tions. After the goods had been laden on board the Grâce Dollar, 
Eankin, on June 7th, paid the freight thereon, and, upon requesting 
a receipt for the money paid, was given the bill of lading set out in 
the pétition. His attention was not called to the stipulations con- 
tained therein, nor was he informed that petitioners desired to add 
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to pr change the terms upon wMch they had offered, in the letters 
above Feferred to, to carry his goods. The bill of lading was not 
signed by Eankin, and he did not examine it any further than to see 
that it contained a receipt for the freight shipped and the money 
paid by him. 

The pçtitioners claim that the bill of lading delivered to Rankin, 
under the circumstances just stated, constitutes the agreement un- 
der which his goods were to be camed, and in support of this conten- 
tion cases are cited in which it has been held that, "when goods 
are delivered to a carrier for transportation, and a bill of lading or 
receipt is delivered to the shipper, he is bound to examine it and 
ascertain its contents; and, if he accepts it without objection, he 
is bound by its terms, and resort cannot be had to prier paroi negotia- 
tions to vary them." Germania Fire Ins. Co. v. Memphis & C. E. Co., 
72 N. Y. 90, 28 Am. Rep. 113; Long v. Eailroad Co., 50 N. Y. 76; 
Bank of Kentucky v. Adams Exp. Co., 93 U. S. 174, 23 L. Ed. 872; 
Grâce v. Adams, 100 Mass. 505, 97 Am. Dec. 117, 1 Am. Rep. 131; 
McMillan v. Eailroad Co., 16 Mich. 79, 93 Am. Dec. 208. In the 
case of The Henry B. Hyde (D. C.) 82 Fed. 681, the court, in speaking 
of the légal effect of a bill of lading, and why, upon principle, such 
an instrument is binding upon the shipper, said: 

"It is the rule, rather than the exception, for common carriers to stlpulate 
for a release from the stringent liability of an insurer, and which otherwise 
the law would impose upon them; and, according to the customary course 
of business, such stipulations are contained in the bill of lading issued by 
the carrier. ïhis custom is so gênerai that ail persons receiving such bllls 
of lading must be presumed to know such custom, • • * and for this 
reason the acceptanee of such a paper by the shipper, without dissent, at 
the tlme of the delivery of his goods for shipment, when no fraud or im- 
position has been practiced upon him, is to he regarded as conclusive évi- 
dence that he agrées to be bound by ail lawful stipulations contained in 
such bill of lading." 

The présent case does not fall within the reason of the rule under 
discussion in the case just cited. It very clearly appears that, prior 
to the issuance of the bill of lading, the goods had already been laden 
on board the Grâce Dollar for carriage, upon the terms named in 
the letter of Stone and Rankin, and in the reply made thereto by the 
Johnson-Locke Mercantile Company. Thèse letters, it is true, do not 
shôw upon their face a completed contract for the transportation of 
Eankin's freight, and are to be construed only as an offer upon the 
part of petitioners to transport it. Eailroad Co. v. Dane, 43 N. Y. 
240. When, however, this offer was accepted by Eankin, and his 
freight actually delivered to, and received by, petitioners in pursu- 
ance thereof, the contract of carriage upon the terms stated in the 
letters was complète. But, while this was the contract under which 
the freight was received on board the Grâce Dollar, it was neverthe- 
less compétent for the parties to modify it by the introduction of addi- 
tional terms, or by the substitution of the contract contained in the 
bill of lading. The question is, was this done? or, stated in other 
words, do the circumstances under which the bill of lading was deliv- 
ered show that it was the intention of the parties that the prior con- 
tract was to be merged in, and the freight carried subject to the 
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conditions and exceptions named in, the bill of lading? In my opin- 
ion, this question must receive a négative answer. There was no 
express agreement that the prior contract was to be added to, oi 
superseded by, the bill of lading, and, under the particular circum- 
stances shown hère, an agreement to that effect will not be implied 
from the fact that the bill of lading was delivered to, and received 
by, Kankin without dissent. Upon its facts, this case is similar in 
principle to that of Bostwick v. Railroad Co., 45 N. Y. 712. The 
court in that case said: 

"There was no contradiction attempted by the évidence of the plalntiff 
that he made a verbal contract with Cooke for the transportation of the 
fifty-four baies through to New York, 'ail rail,' and agreed to pay the ail- 
rail rate. The goods were shipped under this verbal agreement before 
any written contract or bill of lading had been tendered to the plalntiff. 
The verbal agreement had been acted upon, and under It the plalntiff had 
parted with ail control over his goods. The rule that prior negotiations are 
merged in a subséquent written contract does not apply to such case as this. 
If the plalntiff had expressly assented to the terms of the bill of lading 
subsequently delivered to hlm, such assent would operate as a change of 
the terms of the contract originally made, and under which he had parted 
with his property. But after the verbal agreement had been consummated, 
and rights had accrued under it, the mère receipt of the bill of lading, inad- 
vertently omitting to examine the printed conditions, was not sufficient to 
conclude the plalntiff from showing what the actual agreement was under 
which the goods had been shipped." 

In some later cases in New York, the doctrine of the case-just 
cited is said to be applicable only to cases when the évidence 
shows that at the time of the delivery of the bill of lading the goods 
were actually in transit to their place of destination, and for that 
reason could not hâve been reclaimed by the shipper. Germania 
Fire Ins. Co. v. Memphis & 0. R. Co., 73 N. Y. 90, 28 Am. Eep. 113; 
Long V. Railroad Co., 50 N. Y. 76. I do not tJiink, however, that the 
case should be so limited. When the claim is made that a contract 
under which goods were accepted by a carrier for transportation has 
been superseded by a bill of lading subsequently delivered, it is cer- 
tainly reasonable to require, in support of such claim, proof of the 
actual assent of the shipper to the terms contained in the bill of 
lading. In such a case, proof of the delivery of the bill of lading, and 
its rétention by the shipper without dissent, will not be Sufificient, 
but it must be shown, in addition thereto, that he had notice that 
such bill of lading was delivered to him by the carrier as the contract 
under which his goods were to be carried. There are many cases 
which so hold. Thus, in the case of Railway Co. v. Beeson, 30 Kan. 
298, 2 Pac. 496, it appeared that a verbal contract had been made 
with the Missouri Pacific Railway Company to ship wool from 
Kansas to Philadelphia at a stipulated rate. The wool was delivered 
to the Company, and placed on its cars, and, after this, the company 
delivered to the shipper a bill of lading, which recited that the wool 
was only to be carried by the company to "St. Louis station." The 
bill of lading was accepted by the shipper without reading and with- 
out objection. The précise question before the court was whether, 
under such circumstances, the wool was shipped under the prior oral 
agreement, or under that contained in the bill of lading, and in its 
décision the court said: 
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"It no previous contract' had been made betweèn the parties, the blll of 
lading -would be concluslve évidence as to the character of the contract 
between the parties. And, possibly, If the défendant or Its agents had 
called the attention of the plalntlff to the partlcular words in the blll of 
lading showing that the wool was to be carrled to St. Louis station, or if 
the plalntlff at the time of receiving the bllls of lading had read the same 
and made no objection thereto, the blll of lading might be considered as 
concluslve évidence of the character and extent of the contract between 
the parties. But a blll of lading slgned by one party only, read by one 
party only, and understood by oné party only, can hardly be held to over- 
turn and destroy a previous contract entered Into by and between both the 
parties, when the original contract has been principally executed and ful- 
fllled on the part of one of the parties, and by that one who did uot under- 
stand the contents of the bill of lading, and who is to sufEer if the original 
contract is to be considered as overturned and destroyed. After the plain- 
tiff's wool was loaded upon and wlthln the defendant's cars, and the cars 
locked, it was hardly the proper time for the défendant to attempt to 
change the original contract." 

In Strohn v. Eailway Co., 21 Wis. 562, 94 Am. Dec. 564, it was 
held that a prior contract for the carriage of goods was net affected 
by a bill of lading subsequently delivered and received by the shipper 
without objection, when his attention was not called to the différ- 
ence between the prier contract and the terms of the bill of lading. 
In the discussion of the question, Dixon, C. J., who announced the 
opinion of the court, said: 

"Nor do I think that the party is bound to examine the paper at once, 
and know the contents, and return it to the Company, or give Immédiate 
notice of his dissent, at the péril of being held concluded on the ground of 
acquiescence or neglect. Having previously entered Into a spécial verbal 
agreement, he may rlghtfully assume, in the absence of notice to that ef- 
fect, that it is embodled In the paper or receipt, or at least, that the re- 
ceipt çontains nothing contrary to it. It Is in the nature of a direct fraud 
or cheat for the company or its agents, after having entered into a verbal 
agreement, thus wrongfuUy to Insert a contract of an entlrely différent 
character, and présent it to the party without directing his attention ex- 
pressly to it and procurlng his assent." 

The foUowing cases may also be cited as sustaining the gênerai 
proposition that, when goods hâve been received by a carrier under 
a prior contract, such contract is not merged in a bill of lading subse- 
quently isBued, unless it is shown that the shipper assented to the 
terms contained therein. Gaines v. Insurance Co., 28 Ohio St. 418; 
Part v. Preston, 108 N. Y. 434, 15 N. E. 705; King v. Woodbridge, 
34 Vt. 565. 

It is urged by the proctor for petitioners that a différent rule was 
asserted in the case of The Caledonia (C. C.) 43 Fed. 681, and by the 
suprême court in afiQrming the judgment in that case (157 U. S. 
139, 15 Sup. et. 537, 39 L. Ed. 644). I do not so understand the 
opinions referred to. The only discussion of the question was by 
Mr. Justice Gray in the opinion delivered by him in deciding the 
case in the circuit court, and reported in 43 Fed. 681. The court 
did hold that, upon the particular facts before it, a prior written 
mémorandum was merged in a subséquent bill of lading, but the 
rule was recognized that a prior contract for the carriage of goods 
could not be changed, by a subséquent bill of lading, without the as- 
sent of the shipper. This is the language of the learned justice upon 
this point: 
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"A contract for the carriage of goods by sea may doubtless exlst with- 
out a bill of lading, and, when the parties bave made sucb a contract, 
the shlpowner cannot, without the shipper's consent, vary its terms by In- 
serting new provisions in a bill of lading, and the shipper may décline to 
assent to the modifications, and insist upon his right to hâve the goods 
carried under the original contract. Jones v. Hough, 5 Exch. Div. 115; 
Croolis V. Allan, 5 Q. B. Dlv. 38, 40, 41; Lord Bramwell In Sewell v. Burdick, 
10 App. Cas. 79, 105. But the bill of lading is often given by the shipowner, 
and accepted by the shipper, as expressing the terms of the agreement be- 
tween them, and Tvhen this Is the case both parties are bound by Its pro- 
visions." 

A careful reading of the opinion will show that the finding of 
the court in that case, that the bill of lading was the contract under 
which the carrier undertook to transport the shipper's cattle, was 
based upon the fact that the prior mémorandum was considered in- 
complète because it did not exempt the carrier from liability for 
loss occasioned by périls of the sea, and upon the further facts that 
"the shipper not only, without objection, accepted and forwarded 
to the consignées their bill of lading, but in the usual course of 
business between the parties, both before and after this shipment, 
he accepted similar bills of lading under like circumstances." Nei- 
ther of thèse facts appéar in the case now under considération. 

3. The necessary conclusion from what has been said is that 
Eankin is entitled to recover damages for breach of the contract 
under which his goods were delivered to petitioners for carriage. 
The freight having been prepaid, the measure of damage is the mar- 
ket value of the goods lost at the place of destination, at the date 
when they should hâve been delivered, with interest from that time. 
Spring V. Haskell, 4 Allen, 112; The Joshua Barker, 1 Abb. Adm. 
215, Fed. Cas. No. 7,547; The Boston, 1 Low. 464, Ped. Cas. No. 
1,671. "The owner is entitled to hâve the équivalent of the goods 
at the place of destination, in the condition in which the carrier 
undertook to deliver them, less the charges for transportation and 
delivery." 3 Suth. Dam. 237; 1 Pars. Shipp. & Adm. 271; Arthur 
V. The Cassius, 2 Story, 81, Fed. Cas. No. 564. In the absence of 
évidence of the market value of the goods at the place of destina- 
tion, it vdll be presumed they would hâve been worth as much there 
as at the place of shipment, with cost of carriage added. 3 Suth. 
Dam. 247. There was no breach of the contract for the transporta- 
tion of Eankin, and he is not entitled to recover the passage money 
paid by him. 

4. The claim of O'Connor: The goods of this claimant were 
shipped under the bill of lading set ont in the pétition, and which 
contained the clause above quoted, requiring any claim for loss of 
property shipped thereunder to be presented to the carrier within 
10 days from the date of the shipper's receiving notice of the loss, 
as a condition of the liability of petitioners for the resulting dam- 
age. A common carrier has the undoubted right to provide in its 
contract of carriage that notice of claim for damages on account 
of loss shall be given by the shipper within a reasonable time, as 
a condition of its liability for such damage. Express Co. v. Cald- 
well, 21 Wall. 264, 22 L. Ed. 556; The Queen of the Pacific (decided 
Jan. 7, 1901) 21 Sup. Ct. 278, 45 L. Ed. — ; Lewis v. Eailway Co., 
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5 Hurl. & N. 867; Jennings v. Eailway Oo., 127 N. T. 438, 28 N. E. 
394. The time specifled in the bill of lading for the giving of this 
notice is not unreasonable. The Claimant was not thereby required 
to give such notice at the office of petitioners in San Francisco, 
and notice given to their agent, the master of the steamer having 
the barge in tow, would hâve been sufiflcient. It is undisputed that 
O'Connor did not give to petitioners the required notice, within 
the time specifled in the bill of lading. This being so, he is not 
entitled to recover in this proceeding. 

5. There is still another ground npon which the claim of 0'(3onnor 
must be disallowed. The bill of lading under which his goods were 
carried contained the foUowing provision: 

"It is understood that the carrier's vessels are warranted seaworthy 
only so far as due care in the appolntment or sélection of agents, superin- 
tendents, pilots, masters, offlcers, englneers, and crew can secure it; and 
the carrier shall not be liable for loss, détention, or damage arising, di- 
rectly or Indirectly, from latent defects in boilers, machlnery, or any part 
of the vessel, provlded reasonable measures hâve been taken to secure effi- 
ciency." 

This, in eflect, limited the warranty of the seaworthinéss of the 
vessels upon which the goods were to be transported to reasonable 
efforts upon the part of petitioners to make them seaworthy in the 
particulars named. The évidence shows that the barge was put to- 
gether at Kotzebue Sound by a ship carpenter employed by the peti- 
tioners for that purpose, the lumber therefor having been previously 
eut, in San Francisco, into pièces of the length and thickness re- 
quired for its construction, in accordance with spécifications fur- 
nished by an experienced shipbuilder, Although the barge as con- 
structed was not seaworthy in fact, still, in my opinion, the peti- 
tioners, in the matter of its building, and in the sélection of the 
ship carpenter who put it together, took reasonable précaution to 
secure a seaworthy barge, and aiso observed due care in the ap- 
polntment of the master, engineer, and crew of the Arctic Bird. 
Having done this, the petitioners complied with their contract, and 
are not responsible for the failure to secure a seaworthy barge. 

6. The claim of Snow: The goods of the claimant were shipped 
under a bill of lading containing the same warranty in relation to 
the seaworthinéss of the vessels upon which they were to be carried 
as is found in the biU of lading delivered to O'Connor, and, as there 
was no breach of this warranty upon the part of the petitioners, the 
claimant is not entitled to recover. 

A decree will be entered disallowing the claims of O'Connor and 
Snow, and the cause will be referred to Gommissioner Morse, to as- 
certain and report the amount of damage sustained by Rqnkin. 
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1. EAILBOADS — RiGHTS OF BONDHOI.DBRS — RbSCISSION OF RbOEGANIZATION 

Agkebment. 

Bondholders of an insolvent railroad company, who unité with other 
bondholders and stockholders for the protection of their mutual interests 
in forming a new company to purchase the property of the old at fore- 
closure sale, and, in accordanee with the reorganization agreement, 
exchange their bonds for bonds of the new company, secured by a mort- 
gage expressly subject to a flrst mortgage made to secure an issue of 
bonds to be used as provided in the reorganization agreement to take 
up certain trust eertificates and floatiug indebtedness of the old com- 
pany which the new company agrées to assume, hâve no standing to 
asli the rescission of the agreement and a restoration of the lien of the 
old bonds, which would give them a priority over certain of their asso- 
ciâtes, after such agreement bas been executed by the purchase of the 
property, the cancellation of the old mortgages, and the payment of a 
large part of the assumed indebtedness, and after the new company has 
become insolvent, merely because the bonds set apart for that purpose 
proved Insuificient to pay ail of such indebtedness, or could not be 
utilized for that purpose, and where there has been no fraud or conceal- 
ment to entltie them to such rescisslon. 

3. Intbbest — Coupons Attached to Kailroad Bonds — New Yokk Statdte. 

Where principal and interest of railroad bonds are payable in New 
York, In the absence of provision otherwise they are governed by the 
statntes of that state relating to interest, and under such statutes in- 
terest is not recoverable on coupons which remain in the hands of the 
holder of the bonds, from which they bave not been detached. 
8. Railboads — Reorganization Ageeement— Construction and Effbct. 

A reorganization agreement between the stockholders and bondholders 
of an insolvent railroad company, providing for the organizatiou of a 
new company to purchase the property of the old at foreclosure sale, 
where the old company was unable to continue as a going concern, and 
such sale was inévitable, is not an agreement for the sale and purchase 
of the property, which created the relation of vendor and purchaser be- 
tween the olJ company and the new, and imposed on the latter a liabillty 
for the debts of the former as its successor. 

4. Same — Assomption of Dkbts of Old CoiMPany— Lien. 

The stockholders and bondholders of an insolvent railroad company 
entered into an agreement providing for the organizatiou of a new com- 
pany to purchase the property of the old at foreclosure sale, which was, 
in any event, inévitable, because of the inability of the old company to 
continue as a going concern. The agreement provided that the new 
company should exécute a first and second mortgage securlng issues of 
bonds, the first mortgage to be a first lien on the property purchased, 
and the proceeds of the bonds secured thereby to be used in making 
improvements on the property, and in paying certain debts of the old 
company, including its floating indebtedness, which the new company 
should assume. The second mortgage bonds weré to be exchanged for 

109 P— 12 
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the bonds of the old company so far as the holders consented to tnake 
such exchange, those not consenting to be paid In cash tbeir propor- 
tlonate share oï the proceeds realized from the sale of the property. 
The agreement was carried ont, except that certain of the debts of the old 
Company^ Including a part of Its floating Indebtedness, were not pald. 
Bêlé, that such agreement of assumptlon did not operate to glve the 
holders of such floating Indebtedness an équitable lien on the property 
In the nature of a vendor's lien, whleh they could enforce as superlor 
to the mortgages, nor a spécial lien on the first mortgage bonds still held 
by the company, no partlcular bonds having been set apart for their pay- 
ment. 
6. Samk— Labob Ci.aims— Right dp Assignée to Prkfekbnce. 

The right of préférence attachlng to a labor claim against an In- 
solvent railroad company Inheres in the claim Itself, and not in the 
clalmant, and passes wlth the claim to an assignée. 

6. Samk — Rbcetvebs' Ceutifioates— Lien. 

Receivers* certiflcates, issued by authority of an order entered in a 
railroad foreclosure suit, after the entry of a decree for sale of the prop- 
erty plainly contemplating such sale free from liens, which order pro- 
vided that the certiflcates should be paid out of the earnings of the 
receivcrship "or out of the proceeds of the sale of such property when 
the same is sold, after the payment of the costs," do not constitute a 
lien on the property after sale, in the hands of the purchaser, but are a 
charge only upon the proceeds of the sale, and the holders must dépend 
for their ultimate rank and payment upon the final decree made in the 
cause wherein they were Issued. 

7. Samb — Foreclosure Sale — Effect of Requibino Spécial Secdrity fok 

purohase monbt. 

A court In a railroad foreclosure suit conflrmed a sale of the property 
to a reorganization committee representlng a new company organized 
by the stockholders and bondholders of the old company, and directed 
a deed made conveying the property in "fee simple" to the purchasers. 
Only a small part of the purehase money had been paid, and there was 
outstanding a large amount in claims entitled to préférence over the 
mortgages foreclosed, including receivers' certiflcates issued by authority 
of the court, and expressly made a charge on the proceeds of the sale, 
to the amount of $500,000, but the fuU amount of such preferred claims 
had not then been determlned. The decree of conflrmation, however, did 
not provide for retaking and reselling the property, but, on the con- 
trary, expressly provlded that the purchasers or their assigna should 
exécute a "flrst mortgage" on the property, securing bonds not exceed- 
Ing $2,000,000 in amount, and should deposlt in court $800,000 in such 
bonds, to secure the payment of such preferred claims as should there- 
after be directed by the court. The new company to which the property 
was conveyed executed the mortgage and deposited the bonds as so re- 
qulred. Subsequently, by direction of the court, the recelver tumed over 
to the purchasers some $300,000 of assets and cash in his hands, with- 
out objection on the part of the holders of the preferred claims, but the 
amount of such preferred claims was never adjudicated, and the bonds 
deposited remained In court until the new company became insolvent and 
foreclosure proceedlngs against It were commenced in another court. 
Eeld, that the terms of the court's decree, acquiesced In by ail parties 
In interest, were Inconsistent wlth the rétention of any lien on the prop- 
erty sold for the unpald purehase money in behalf of the holders of the 
preferred claims, which could be enforced by the court in the subsé- 
quent foreclosure suit, but that the holders of the receivers' certiflcates 
were restricted to a lien upon the bonds deposited as spécial securlty. 
In which they must share pro rata wlth other preferred creditors thereby 
secured; and that such bonds ranked equally, but wlthout préférence, 
wlth the other bonds of the same séries Issued and sold by the company. 

8. Samb— Pbioritt of Mobtoagbs. 

A railroad company, which had given a mortgage covering ail its after- 
acquired property, purchased certain land, paying the considération 
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therefor and causlng the title to be conveyed to a naked trustée. It 
then built machine shops on the land, and afterwards executed a second 
mortgage covering ail its property and interests, both légal and équitable. 
It subsequently issued notes, which it caused to be secured by a mort- 
gage on the shop property executed by the trustée. Held, that such 
mortgage was junior to both of the prior mortgages given by the Com- 
pany, the purchasers of the notes being chargea with notice of the con- 
dition of the title to the mortgaged property by the open and notorious 
possession of the railroad company, and the fact that such notes were 
executed by that company. 

9. SaMB — PURCHASE ET RkORGAÎJIZED COMPANÏ — SUBROGATION AS AGAINST UK" 

FORECLOSED JUNIOR MORTGAGK. 

A reorganization agreement, in which stockholders and bondholders of 
an insolvent railroad company unité for their own protection to form a 
new company to buy the property of the old company at a foreclosure 
sale, which Is Inerltable, notwithstanding it provides that the new com- 
pany shall assume and pay ail the debts of the old, does not eonstitute 
the new company the primary debtor as to such debts, so that, after it 
has purchased the property, and paid the foreclosed mortgages by ex- 
changing its own mortgage bonds for those thereby secured, it is pre- 
cluded from preservlng the lien of such mortgages for its protection and 
that of its bondholders against a junior mortgagee, who was not a party 
to the suit; and such junior mortgagee, who has refused to come in 
under the agreement, although given an opportunity to do so, and to re- 
çoive bonds equal in rank to those accepted by his senior llenholders, has 
no equity to invoke its provisions to defeat their prior équitable rights, 
and advance his mortgage to a first lien. 

10. Same — Phiobity oî" Mortgages — Estoppel bt Récitals. 

A railroad company, which had succeeded by purohase at foreclosure 
sale to the property of a former company and to the rights of the 
foreclosed mortgagees, executed a second mortgage, which provided that 
certain of the bonds secured thereby should be reserved to be used for 
the payment by exchange or otherwise of a first mortgage, and also an 
unforeclosed mortgage executed by its predecessor. It also covenantcd 
that upon the payment of such two mortgages it should become a first 
lien upon "ail and singular" of the company's property. The unforeclosed 
mortgage mentioned covered only a part of such property, upon which 
It was superior In lien to certain of the mortgages foreclosed, but 
junior to others. Beld^ that such provisions did not eonstitute an admis- 
sion or récognition that such old mortgage was a superior lien upon the 
property, which estopped the bondholders from claiming the rlght to be 
subrogated to the standing of such of the foreclosed mortgages as were 
superior to it in a gênerai foreclosure suit, but were intended merely as 
a covenant with the bondholders that on payment of such mortgage and 
the other named they should hâve absolutely the first lien upon ail the 
property. 

11. Same — Priority op Lïbns. 

An indivldual advanced the money to pay for certain terminal property 
purchased for a railroad company, taking the title to himself as securlty. 
He borrowed the money from a bank, giving his note therefor. Subse- 
quently, for the sole purpose of reducing his apparent indebtedness to 
the bank, a construction company, which was in fact identical with the 
railroad company, executed its note to the bank, which he indorsed, and 
secured by a mortgage of the property. Belê, that such change in the 
form of the obligation did not operate as a payment to him, so as to 
extinguish his right to a first lien on the property for the amount of his 
advances, as against mortgagees of the railroad company, who were 
charged by the condition of the title with notice of his rights. 

12. EsTOPPEL— Gboonds. 

An estoppel in pais does not arise from the conduct or silence of one 
party to a transaction where the other party was not mlsled, and suf- 
fered no injury therefrom, 
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On Eehearlng. 

1. Equitt— Rbview of Findinqs of Mastbk. 

Findings of fact bj' a master are supported by a strong presumption 
of correctness, and will not be set aslde or modifled In the absence of 
clear évidence of mistake or errer. 

3. Samb— Exceptions to Findings— SnFFiciBucT. 

Exceptions to a master's report must point out speciflcally the errors 
on whlch the party relies, to glve the master an opportunlty to see 
wherein hls report is subject to objection, and to apprise the opposite 
party of just wliat he bas to meet. General exceptions to findings of a 
master that ail the bonds secured by a rallroad mortgage had been 
duly issiied îiiui were valid in the hands of the several holders are not 
sulHclently spécifie to ralse any question as to the validity of the bonds 
of any partlcular holder. 

Appeals from the Circuit Court of the United States for the South- 
ern District of Ohio. 

Thèse several appeals are from decrees upon separate Interventions filed 
in a Consolidated mortgage foreclosure suit against the Oolumbus, Sandusky 
& Hocklng Eallroad Company. Many questions arise upon this revlew, which 
involve the prlorlty of the lien of mortgages under foreclosure. To a proper 
understandlng of thèse issues, It becomes neeessary to hère state the origin 
and hlstory of the mortgagor rallroad company, and of the two mortgages 
under foreclosure. Both were executed by the Columbus, Sandusky & Hock- 
lng Rallroad Company, a corporation of the state of Ohio. The senior of 
thèse bears date November 9, 1895, and was executed to secure an issue of 

5 per cent, coupon bonds, aggregating two millions of dollars, known as and 
called hereafter "Prior Lien Bonds." The trustée under this mortgage is the 
appellee the Mercantile Trust Company, a corporation of the state of New 
York. Default In payment of Interest having occurred, the sald trust com- 
pany filed Its foreclosure bill June 2, 1897, and secured the appointment of 
Samuel A. Felton as receiver. Slnce that time the rallroad bas been operated 
under the orders of the circuit court. The other mortgage under foreclosure 
bears date November 11, 1895, and was Issued to secure an Issue of bonds 
aggregating ten millions of dollars. This mortgage was made to the Metro- 
politan Trust Company of the city of New York. Default having been made 
In payment of interest, the trustée filed its dépendent foreclosure blll In the 
court below. The receivership under the bill of the Mercantile Trust Com- 
pany was extended to the new suit, and both sults were then Consolidated 
under the name of "The Metropolitan Trust Co. v. The Columbus, Sandusky 

6 Hocklng Rallroad Company and Others." 

The property covered by thèse mortgages was originally owned by two dis- 
tinct rallroad companles, whose roads connected at Columbus. One of thèse 
was known as the Oolumbus, Shawnee & Hocklng Railway Company, and the 
other as the Sandusky & Columbus Short-Line Railway Company. The prop- 
erty of the flrst-named constituent company was, whlle owned by that com- 
pany, subjected to two mortgages. Under the senior of thèse, an issue of 
$3,728,000 In flrst mortgage bonds was secured. Under Its second mortgage 
an issue of $708,000 In bonds was secured. The second of the original con- 
stituent companies subjected its rallroad also to two mortgages. Under Its 
flrst mortgage an Issue of $3,000,000 of bonds was secured, and under the 
second an issue of $150,000 was secured. In December, 1893, thèse two Ohio 
railroads were Consolidated, thereby f ormlng the Columbus, Sandusky & Hock- 
lng Railway Company, which was the Immédiate predecessor of the présent 
company, the Columbus, Sandusky & Hocklng Rallroad Company. This pred- 
ecessor Consolidated company (hereafter, for brevlty, deslgnated as the 
"Railway Company") executed a mortgage upon its entlre Une to secure an 
Issue of $10,000,000, of which only $1,141,000.11 in bonds were. In fact, Issued. 
Thus, prlor to the acquisition of the rallroad now owned by the Oolumbus, 
Sandusky & Hocklng Rallroad Company (hereafter deslgnated as the "Rall- 
road Company"), It had been subjected to flve distinct mortgages by prede- 
cessor corporations, under each of which the Metropolitan Trust Company 
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was the trustée. In addition to thèse mortgages, the Consolidated company, 
known as the "Rail-way Oompany," had created or assumed a large "car 
trust" and gênerai "floatlng debt," the particulars of whlch need not now be 
given. 

In June, 1895, the Eallway Company was hopelessiy insolvent. In thts 
State of affairs, a foreclosure being inévitable, an agréera ent for unlted action 
by the bondholders and stocliholders was proposed for the protection of their 
own interests by the purchase of the property at the foreclosure sale by a 
new Company to be organized by such bondholders and stockholders as 
should agrée to the plan for a reorganizatlon. As this plan or agreement is 
of suprême Importance In the détermination of the greater part of the ques- 
tions hère to be considered, It is set out hère in full, as foUows: 

"Columbus, Ohio, June 11, 1895. 
"Whereas, on or about July 1, 1S95, it Is proposed to incorporate and 
organize the Columbus, Sandusky & Hocking Bailroad Company with a 
capital stock whlch shall be, at its organization, or shall be increased to, not 
exceeding eleven million six hundred thousand dollars ($11,000,000), of which 
capital stock not to exceed four million one hundred thousand dollars 
($4,100,000) thereof shall be noncumulative four per cent. (4 per cent.) pre- 
ferred stock, and the remainder common stock. 

"Preferred Stock. 

Authorized amount $4,100,000 

For purchase présent C, S. & H. preferred stock 4,041,067 

Surplus preferred stock in treasury $ 58,933 

"Common Stock. 

Authorized $7,500,000 

For purchase présent C, S. & H. common stock 3,347,985 

Surplus common stock in treasury $4,152,015 

The fixed interest charge of the présent company is annnally. . $577,130 

New company fixed interest charge flrst two years would be. . . $302,390 
New Company fixed interest charge third and fourth years 

would be $339,400 

New company flxed interest charge flfth year and thereafter. . $400,000 
New company interest charged on income bonds, if earned 

annually $60,560 

"This plan leaves the bondholders and stockholders of the présent company 
In the same relative position in the new company. The amount provided for 
the Improvement of road and equipment will place it In first-class condition, 
reducing the percentage of cost of opération during the next few years. 
With the présent business prospects, the road, relieved from payment of car 
trust notes and floatiug debt. can, for the ensuing year, earn and pay the 
Interest on $2,000,000 prior lien bonds and on the outstanding gênerai mort- 
gage bonds, and, when good business conditions hâve brought back the coal 
tonnage handled by the old company in 1892 (962,000 tons), upon présent 
rates it can earn an additional amount sufflcient to pay the increased interest 
on its gênerai mortgage and income bonds. ïhat there will be a restoration 
to prospérons times in the near future is Inévitable. Whether It will come 
next year, or later, no one can predict; but it is safe to assume that it will 
come within a few years, and with it not only a restoration of the old coal 
tonnage handled, but, with the présent improved facilities, a larger business 
than the company has ever handled in its best years. With this plan carried 
out. and the company freed from floating debt and car trusts, and with a 
lower flxed charge ($302,390) for the next two years than any Ohio coal 
road, the property can be safely carried to such times as will bring a fair 
return to other securities. 

"Exhibit B. 

"Columbus, Ohio, June 11, 1895. 
"Whereas, on or about July 1, 1895, it is proposed to incorporate and or- 
ganize the Columbus, Sandusky & Hocking Rallroad Company wlth a capital 



182 109 FEDERAL REPORTER. 

stock which shall be at Its organlzatlon, or shall be Inereased to, not exceed- 
Ing eleven mUlion six hundrgd thousand dollars (?ll,600,0OO), of whlch capital 
stock not to exceed four million one hundrèd thousand dollars ($4,100,000) 
thereof shall be noncumulatiTe four per cer^t. (4 per cent.) preferred stock, 
and the remainder eommon stock: It Is also agreed that sald company sliall 
prépare and cause to be Issued in accordance with law two million dollars 
($2,000,000) of flve per cent. (5 per cent.) five (5) year prior lien gold bonds, 
Interest payable on October Ist and Aprll Ist of each year. Also ten million 
dollars ($10,000,000) of flfty (50) year gênerai mortgage gold bonds, whlch 
bonds shall bear interest as follows, to wit: Two and one-half per cent 
(2% per cent.) for the years 1896 and 1897, three per cent. (3 per cent.) for 
the years 1898 and 1899, and four per cent. (4 per cent.) thereafter until paid; 
interest payable on July Ist and January Ist of each year. Also one million 
flye hundred and fourteen thousand dollars ($1,514,000) of four per cent. (4 
per cent.) noncumulative flfty (50) year income gold bonds, interest payable 
on August Ist and February Ist of each year. AU of said bonds to be a lien 
in the order stated upon the property of said railroad company owned at its 
organlzatlon, or at any time thereafter acquired. It is further agreed that 
said railroad company shall, in conformlty with the laws of the state of 
Ohio, purchase and acquire ail and slngular the property now owned or here- 
after prior to the conveyance be owned by the Columbus, Saadusiiy & Hock- 
ing Eallway Company, and shall pay thereafter as follows, to wit: 

"First It will assume and pay the floatlng debt of sald the Columbus, 
Sandusky & Hocking Kailway Company, whatever the same may be, at the 
tlme of transfer of said property; assuming also the improvement of said 
property and equipment, not exceeding one huudred and eighty thousand 
dollars ($180,000), the cost and expense of its own organlzatlon, the payment 
of ail car trusts of said the Columbus, Sandusky & Hocking Railway Com- 
pany whlch it may owe at the time of said transfer; ail of whlch severai 
amounts not to exceed two million dollars ($2,000,000). The same to be paid 
from the bonds or the proceeds from the sale of the prior lien bonds here- 
tofore mentioned. 

"Second. It will pay from Its gênerai mortgage bonds to the présent 
holders of the flrst mortgage bonds of the Sandusky & Columbus Short-Line 
Railway Company and the Columbus, Shawnee & Hocking Railway Com- 
pany and to the outstanding equipment bonds of the Sandusky & Columbus 
Short-LIne Railway Company and of the Columbus, Shawnee & Hocking 
Railway Company, the aggregate of ail such bonds so outstanding being 
seven million four hundred and two thousand dollars ($7,402,000), as fol- 
lows, to wit, the full face value of sald bonds, less coupons due on the first 
day of January, 1896, in Its gênerai mortgage bonds. It will also deposit 
with the trustée of its gênerai mortgage bonds sufflcient of the same at 
ninety per cent. (90 per cent.) of their face value to retire or pay lis two 
million dollars ($2,000,000) of prior lien bonds at their maturity. 

"Thlrd. It will pay the holders of outstanding Consolidated bonds of the 
Columbus, Sandusky & Hocking Railway Company and outstanding coupons 
on flrst mortgage and equipment bonds of the said the Columbus, Shawnee 
& Hocking Railway Company and the Sandusky & Columbus Short-Line 
■Eallway Company to and' Including January 1, 1896, and interest on said 
Consolidated bonds or other coupons to and including January 1, 1896, an 
aggregate not exceeding one million one hundred and twelte thousand dol- 
lars ($1,112,000) in said income bonds. 

"Fourth. It will pay to the présent holders of the preferred stock of the 
Columbus, Sandusky & Hocking Railway Company an equal amount in Its 
preferred stock, to the holders of the eommon stock one share of its eommon 
stock for one share of their eommon stock. Said company will also assume 
the payment of two hundred thoUsand dollars ($200,000) of real-estate notes 
of the Columbus, Shawnee & Hocking Railway Company, and also eighty- 
nine thousand dollars ($89,000) of the Columbus, Shawnee & Hocking Rail- 
way Company coupon notes, and will deposit with the trustée of sald bonds 
an amount sufflcient at ninety per cent. (90 per cent.) of their face value 
of its gênerai mortgage bonds solely for the purpose of exchanging for sald 
real-estate notes and coupon notes, or selling the same to pay said notes 
at their maturity. 
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"Fifth. It Is also agreed that whenever the holders of the majorlty of 
either issue of bonds above mentioned of the Sandusky & Columbus Short- 
Line Rallway Company and of the Columbus, Shawnee «fe Hocting Railway 
Company or the Columbus, Sandusky & Hocking Eallway Company shall 
hâve signed thls agreement to sell thelr bonds on the terms above stated, 
or shall hâve delivered them to either or both George W. Sinks, trustée, at 
Columbus, Ohio, or to D. B. Hatch, trustée, at New York Olty, that then, and 
In that event, the said trustées shall demand the Metropolitan Trust Com- 
pany, of the eity of New York, trustée, named in the several mortgages secur- 
Ing the bonds above named, to at once proceed to foreclose either or ail 
of said mortgages, and cause the property securing the same to be sold, and 
whioh property, when so sold, shall be purchased by Messrs. Slnks and Hatch, 
as said trustées, for the benefit of the parties who hâve agreed to make 
the sale of their securities as above set forth; and said trustées, upon the 
purchase of said property, shall immediately convey the same to the said 
the Columbus, Sandusky & Hocking Railroad Company: provlded, further, 
that in the event of said bondholders of either of the companies above 
named, not having sold their said securities as herein agreed, shall be paid 
their pro rata share of the net proceeds arising from the sale of said prop- 
erty, as may be determlned and fixed in said judicial proceedings. Any party 
hereto paying ail or any part of such pro rata share shall be entitled to 
particlpate in this agreement to the same extent as If the securities repre- 
senting such pro rata share had been deposited under this agreement. In 
order that ail persons holding any of said securities may be treated alike, 
it is further agreed that any holder of said securities may consent to the 
sale or exchange as heretobefore set forth at any time thirty (30) days- prier 
to the sale of said property in said judicial proceedings; but, in the event 
any party or parties shall fail to make said deposit or to sign this agreement 
for exchange prior to thirty (30) days before such sale, such parties shall be 
considered as not desirlng to particlpate, but shall be construed as desiring 
to reçoive their pro rata share in money from such sale, whatever the same 
may be by the court determlned. 

"Sixth. It is further agreed, for the purpose of carrying out this contract, 
that said George W. Sinks, of the city of Columbus, Ohlo, be, and he is 
hereby, appointed trustée for ail bonds and stocks sold or exchanged at 
Columbus, Ohio, and D. B. Hatch, of New York City, for ail bonds and 
stocks sold or exchanged at New York City; and it is further agreed that 
said trustées, or either of them, shall not in any wise be personally liable 
for any act done or performed by them, or any obligation Incurred under 
this agreement, whatever the same may be, except for wlUful neglect or 
gross misconduct. It is further agreed that either of said trustées, in the 
name of either of them, may issue certificates pending the carrying out of 
this agreement and the engraving and printing of said bonds and stocks 
calling for the bonds and stocks authorlzed under this agreement whenever 
the same may be so engraved and prlnted and ready for delivery by said 
the Columbus, Sandusky & Hocking Railroad Company. It Is further agreed 
that thls agreement shall be blnding and effective whenever a majority of 
the flrst mortgage bonds of the Sandusky & Columbus Short-Line Railway 
Company and the Odumbus, Shawnee & Hocking Railway Company or the 
Columbus, Sandusky & Hocking Railway Company shall hâve signed this 
agreement, or otherwise agreed in writing for the sale of their securities 
as herelnbefore specifled. 

"Seventh. It is further agreed that for the purpose of securing the owner- 
ship and control of the stock of the Zanesville Terminal Rallway Company 
and the Columbus Terminal and Transfer Railroad Company there la hereby 
approprlated the sum of four hundred and two thousand dollars ($402,000) 
of the income bonds of said railroad Company herelnbefore mentioned. 

"Blghth. It Is further agreed that any surplus of stock remalnlng after 
the payments as herein specifled, and any bonds or their proceeds after the 
payments as herein stated, shall be subject to the order of the board of 
dlrectors. 

"Ninth. It is further agreed that said trustées may, if found necessary 
by them, for the purpose of paying maturing and past-due car-trust notes, 
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expenses of organization of new eompany, and taxes, pendlng the carrylng 
out of thls agreement, borrow such an amount as they may flnd necessary 
for that purpose, and to that end may pledge the securities owned by the 
parties signlug thls agreement, or deposited for any and ail such loans. It 
Is further agreed that any such money so borrowed, and the Interest thereon, 
shall, by sald trustées, be pald out of the proceeds of the sale of prlor lien 
bonds before any other obligations are paid therefrom. The proceeds of the 
sale of sald prior lien bond,8 shall be deposited in the name of George W. 
Sinks, trustée, in so far as necessary, for the following purposes, to wlt: The 
paying of any moneys borrowed by said trustée, the car-trust notes of the 
Columbus, Shawnee & Hocking Railway Company, the car-trust notes of the 
Sandusky & Columbus Short-Llne Railway Company, the floating debt of the 
Oolumbns, Sandusky & Hocking Railway Company, the eost and expenses of 
incorporating the Columbus, Sandusky & Hocking Railroad Company, tlie 
engravlng and printing of its bonds and stocks, the légal expenses connected 
with the carrying out of this agreement. Any amount, either in bonds or 
the proceeds arising froni their sale, remaining, shall be paid by said George 
W. Sinks, trustée, to the said the Columbus, Sandusky & Hocking Railroad 
Company on the order of its board of directors. 

"Tenth. Upon the terms and conditions above stated, we, the undersigned, 
each for hlmself, hereby sells to George W. Sinks and D. B. Hatch, trustées, 
the amount bf ail bonds and stocks held by us. 



Name. 



Address." 



Nearly ail of the bonds of the Railway Company, as well as those of its 
constituent companies, and nearly ail of the stock of the Railway Company, 
were transferred to 6. W. Sinks and D. B. Hatch, who thereupon requested 
the Metropolitan Trust Company, trustée under ail of the then existlng mort- 
gages, to institute suit for their foreclosure. That trust eompany, in com- 
pliance wlth this request, flled a bill for the foreclosure of ail five of said 
mortgages in the court of common pleas for Crawford county, state of Obio. 
The only défendant to that suit was the Railway Company, whieh, by an- 
swer, confessed the averments of the bill in respect to its insolvency and de- 
fault in interest upon each séries of bonds, and consented to the appoint- 
ment of a recelver and to a decree of foreclosure. A decree was accordingly 
entered appointing N. Monsarrat, recelver, who at once took possession 
and continued the opération of the railroad. A spécial master was appointed, 
and directed to report the indebtedness under the said five mortgages, and 
the order in which the indebtedness was secured. The master accordingly 
reported: First. That there was due under the flrst mortgage made by the 
Columbus, Shawnee & Hocking Railway Company the sum of $3,728,000 
principal and $133,224.33 of interest on account of outstanding bonds secured 
by that mortgage, and that It was a first lien on that part of the railroad 
owned by the Railway Company, whlch had been originally owned by the 
mortgagor in said mortgage. Second. That there was due upon bonds out- 
standing secured by the second mortgage of the same constituent eompany 
the sum of $708,000 principal and $32,808.60 Interest, which constituted a 
second lien on the property descrlbed thereln. Third. That there was due 
upon bonds secured by the flrst mortgage made by the other constituent 
eompany, the Sandusky & Columbus Short-I/ine Railway Company, the sum 
of $3,000,000 principal, which constituted a flrst lien upon that division of the 
Railway Company's property descrlbed in sald mortgage, and formerly the 
property of said mortgagor eompany. Fourth. That there was due $150,000 
principal and $8,056.20 interest upon bonds secured by the said Sandusky 
& Columbus Short-Line Railway Company, which constituted a second lien 
upon the property of said railroad described In said mortgage. Fifth. That 
there was due $1,141,000 principal and $17,737.11 interest on account of 
bonds secured by the mortgage made by the défendant Railway Company 
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upon the entlre line of its raiiway, whlch constltuted a thlrd lien upon each 
of its constituent divisions. 

A decree of foreclosure was entered upon confirmation of this report, and 
a sale of tlie railroad ordered, flrst by separate divisions, and then as a 
■whole. A minimum priée of $750,000 was flxed upon each division, and 
$1,500,000 upon the property as a whole. The decree of sale, as flnally 
modified and executed, directed that the purchaser should pay to the spécial 
master commissioner at the time of the purchase $5,000 in cash and $500,000 
in the first lien bonds ou the foreclosed divisional mortgages, divlded equally 
between those which were first liens on the property of the two constituent 
companies, "or the équivalent of said bonds in cash at their par value." 
The decree further directed that: "The purchaser of said property shall 
pay such amounts in cash, or shall secure the same to be paid in a manner 
satisfactory to the court at such times as the court may order for the pay- 
ment of, and ail such liens as hereafter may be found to talte precedence 
and hâve priority over, the liens of the several mortgages set forth in the 
pétition herein. In the event said property shall be sold in separate parcels, 
then prlor liens shall be by the court adjusted as may upon proper hearing 
be deemed just and équitable upon the property so in separate parcels sold. 
That, after the payment of such prior liens, the remaining amount of the 
proeeeds of said sale may be paid to said master either in cash or bonds or 
coupons secured by the several mortgages as in said pétition set forth. 
Each of such bonds or coupons as may be offered for payment as abovo 
mentloned shall be received in payment of any amount equal to the dis- 
tributive share of the proeeeds of said sale which the holder thereof -would 
be entitled to receive as may hereafter by the court be determined. In the 
event that ail of the balance of the purchase money after payment of prior 
liens is not so paid in bonds and coupons for sixty (60) days after such sale, 
then, and in that event, such remaining amount of the purchase price shall 
be paid in cash to the master, or secured to be so paid to the satisfaction 
of the court; and shall be by said master, when received, distributed pro 
rata to the owners and holders of said bonds and coupons as they may be 
respeetively entitled." 

The spécial commissioner duly reported a sale of the entire railroad, its 
roUing stoclj, equipment, etc., "to G. W. Sinlcs and D. B. Ilateh, purchasing 
eommittee," at $1,500,500, who had paid in $5,000 in money and deposited 
$500,000 in first lien foreclosed bonds, as required by the decree of sale. 
The sale was conflrmed November 4, 1895. The decree of confirmation, 
among other things, directed: First. That the spécial commissioner should, 
"by deed in fee simple," convey the said property to the purehasers, who 
"are hereby subrogated, for the protection of their tltle, to ail rights in said 
promises that belong to holders of such liens or daims as may hâve been 
or may hereafter be adjudged in this action to be entitled to payment out 
of the proeeeds of sale of said mortgaged promises." Second. That the re- 
ceivers should immediately deliver possession to said purehasers, and that 
"upon entering this decree the clerk of this court shall cause to be entered 
upon the margin of the record of the mortgages described in the pétition in 
each of the counties in which said mortgages are recorded a proper entry 
of the release of each and ail of said mortgages." Third. In respect to the 
payment by the purehasers of the remainder of their bid the decree of con- 
firmation Included the following important provision, whlch, in its bearing 
upon the lien asserted for receiver's certificates issued by the Ohio court, 
Is of the utmost importance: "And it appearing to the court that the amount 
and ownershlp of the claims against said the Columbus, Sandusliy & Hock- 
ing Raiiway Company entitled to be paid out of the proeeeds of said sale 
prior to the payment of the mortgage bonds described in the lirst, second, 
third, fourth, and fifth causes of action in the pétition herein hâve not yet 
been reported upon by the référée heretofore appointed herein, or determined 
by the court, it is ordered that ail questions -in regard to the allowance and 
payment of the same be reserved for the further order of the court. And 
it Is further ordered that, in order to secure the payment of the claims in 
the preceding paragraph mentioned when such payment shall be directed 
by the courts herein, said purehasers or their assigns, within ten (10) daya 
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froin the entry of thls decree, and slmultaneously wlth the delivery to them 
or th0 deed to the mortgaged premises, file with the clerk of this court 
môttgàgè bonds, or, pending the engraving of sald bonds, bond scrip repre- 
geiitlng and exchangeable for bonds when they shall hâve beau engraved. 
Said bonds shall be seeured by a flrst mortgage on ail the property herein- 
abovë described, and shall Constitute not less than two-flfths (%) of the 
entlre Issue of sald flrst mortgage bonds, and shall bear Interest at the rate 
of flre per centum per annum from November 1, 1895. The sald bonds 
shall be held by sald clerk as security for the payment, ont of the proceeds 
of sald sale, and by the purchasers of sald property, or thelr assigns, of such 
clalms as may be ordered to be pald by thls court prlor to the payment of 
the bonds Issued under the mortgages described In the pétition, and especially 
and in the flrst instance for the payment of the excess of ail costs, including 
allowances for counsel, and to said receiver and expenses of thls suit over 
and above the sum of five thousand dollars ($5,000.00) pald to said spécial 
master commlssioner, herelnafter mentioned, if there shall be any such ex- 
cess. And It is further ordered that after the payment and satisfaction of 
ail of sald prlor liens and claims to be evldenced by the production to 
the clerk of thls court of receipts from the owners of said claims or cash, 
as the case may be, under and in accordance with the orders of this court, 
the persons ■who shall hâve deposited said bonds with the clerk aforesaid, 
or thelr assigns, may at any time, upon payment in cash, or upon presenting 
to the said clerk receipt as above provided, wlthdraw bonds so deposited 
at the rate of ninety per centum (90 per cent.) of thelr face value; that is, 
for every ohe thousand dollars ($1,000.00) so paid nine hundred dollars 
($900.00) in bonds may be witlidrawn. And it is further ordered that the 
balance of said purchase money in excess of the prior liens above mentioued 
and the costs herein shall be paid to said clerk, either in cash, or bonds, or 
coupons, seeured by the mortgages in the pétition described in accordance 
with the priorlty of the lien securing such bonds and coupons as heretofore 
determlned; said bonds and coupons being, respectively, receivable in pay- 
ment of purchase price of sald property for an amount equal to the dis- 
tributlve share which the holders of each of sald bonds and coupons shall 
be entltled to recelve, as said share shall hereafter be found by the court; 
provided, that such payment, either In bonds, coupons, or cash, shall be so 
made within slxty (60) days from the date of this order." 

A deed in fee simple reciting the payment of the full purchase money was 
made to the purchasers, Sinks and Hatch, and the release and satisfaction 
of the foreclosed mortgages was duly entered on the margln of the county 
records, as directed by the decree. The Eailroad Company having In the 
meantime been duly organized, Messrs. Sinks and Hatch conveyed to it the 
said railroad so purchased by them as a "purchasing committee."* This 
deed, among other thlngs, includes a paragraph in thèse words: "Whereas, 
said Geo. W. Sinks and Daniel B. Hatch, as such purchasing committee, 
under an agreement dated June 11, 1895, and for the purpose of more fully 
carryïng ont said agreement, bave executed, and by thèse présents do exécute 
and dellver to the Columbus, Sandusky & Hocking Railroad Company, the 
followlng deed and conveyance." 

The considération for the deed Is recited to be bonds and stocks of the 
Eailroad Company Issued to Sinks and Hatch, as follows: $7,402,000 of its 
gênerai mortgage 4 per cent, bonds, $1,112,000 of said company's 4 per cent. 
Income bonds, also $4,041,067 preferred and $3,347,985 of the common stock 
of said Company. The deed expressly récites that the gênerai mortgage and 
Income bonds recelved are "subject to a flrst mortgage of two millions of 
dollars." The Eallway Company, having thus acquired title, executed the 
two mortgages heretofore described, and now in course of foreclosure. The 
gênerai 4 per cent, mortgage recognizes the priorlty of the $2,000,000 mort- 
gage, and provides that the trustées shall hold 2,223 of the said gênerai 
bonds for the purpose of exchanging same for the prior lien bonds, or sell- 
ing same and applylng proceeds to the payment of said prior lien bonds. 
That number of bonds hâve been accordingly held, though they hâve never 
been applied to the purpose intended. Messrs. Sinks and Hatch did deposit 
wlth the clerk of the Crawford county court of common pleas scrip repre- 
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Bentlng and exchangeable for the prier lien bonds desorlbed In the decree 
confirming the sale to the estent of $800,000, as required by that decree. 
July 24, 1895, the said Ohio common pleas court, upon application of 
Monsarrat, receiver, authorized the issuance of receiver's certilicates not to 
exceed $250,000, and October 7, 18&5, authorized the further issuance of such 
certiflcates to the estent of $250,000. ïhe entire issue, aggregating $500,000, 
are yet outstanding, and a lien for their security in préférence to the mort- 
gages is asserted by two of the interventions now under review. 

The flrst order allowing thèse certiflcates is in thèse words: "This day 
thls cause coming on to be heard, at chambers, before Hon. Allen Smalley, 
judge, on the application of the receiver of the défendant the Columbus, 
Sandusky & Hocking Eailway Company, for authority authorizing the re- 
ceiver herein to borrow money and issue certiflcates therefor as such re- 
ceiver in an amount not exceeding the sum of $250,000, payable in gold coin 
of the United States of America not later than July 1, 188G, for the purpose 
of paying vphatever amount may be due prior to the appoiutment of a re- 
ceiver to the employés of said défendant "while engaged in the services of 
said Company, for tixes due by said eompany in the several counties along 
the line of said rallvi^ay, for traffic balances, for supplies and materials used 
in and about the maintenance and opération of said railway, for car-trust 
obligations of July and August, 1895, for rentals of leased Unes and terminal 
properties. The undersigned, having carefuUy examined said application, 
and heard the testlmony oftered in support thereof, and being fuUy advised 
in the premises, and having found that it is necessary to borrow said money, 
doth order that said receiver be, and he is hereby, authorized to borrovs^ 
money for the purposes aforesaid, in such amount or aniounts, and for such 
time or times, as he may find necessary, and shall issue his certiflcates there- 
for; which certiflcates, when issued for money so borrowed, or for pay- 
ments of obligations aforesaid, shall bear interest at the rate of six per 
centum (6 per cent.) per annum, payable semiannually, and which certiflcates 
for money so borrowed shall mature not later than or before July 1, 1896, 
and shall be payable out of the earnings of said défendant while ^ in the 
hands of the receiver flrst after the payment of costs in this case and its 
operating expenses, or out of the proceeds of the sale of said property, when 
the same is sold, ilrst after the payment of the costs herein. It is further 
ordered that when said certiflcates are issued for money so borrowed, or 
in payment of any obligations above named, that the same shall be a flrst 
and prior lien upon ail and singular the property of said défendant the 
Oolumbus, Sandusky & Hocking Railway Company now by it owned or here- 
after by it acquired: provided, howéver, that the gross amount of money 
so to be borrowed by said receiver and certiflcates issued therefor shall not 
exceed the sum of $250,000, and provided that said certiflcates shall not be 
issued and sold at less than their face value." 

The second is, in substance, identical with that set out above. No other 
or further sums hâve ever been paid into the said common pleas court by 
the purchasers of said railroad. From time to time, upon their application, 
the time for the payment of the purchase priée in the mode prescribed has 
been extended, the last extension expiring July 1, 1897. February 3, 1896, 
the receiver, Monsarrat, was directed to pay to the Eailroad Company $159,- 
617.11, arising from sale of receiver's certiflcates. This order was in thèse 
■words: "This day this cause coming on to be heard by the court, on the re- 
quest of the receiver herein ïor an order as to the payment of certain (mon- 
eys) remaining in his hands from the proceeds of the sale of receiver's certifl- 
cates heretofore, on the 7th day of October, 1895, authorized by the court 
to be issued, and the court, having examined the application of ail the pro- 
ceedings heretofore had herein, and being also advised that under the orders 
of this court the purchasers of the property hère said moneys were borrowed, 
and also the certiflcates issued by said receiver: It is, therefore, by the court 
ordered that the said receiver deliver said moneys remaining in his hands, 
to wit, one hundred and flfty-nine thousand six hundred and seventeen and 
*^/ioo ($159,617.21) dollars, from the proceeds of said certiflcates to the 
purchasers of said property or their assigns, and take their recelpt therefor. 
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and upon bo dolng saW recelver be, and fae Is hereby, released from any anfl 
ail liablUty on account thereof." 

On October 10, 1896, Monsarrat, haTlng made a final report o£ recelpts and 
âisbursements, was dlscharged, and hls accounts passed. No report was 
ever made to the Ohlo court as to the preferentlal debts and car-trust obliga- 
tions whlch It was purposed to discharge wlth proceeds of recelver's certifl- 
cates, tbough It appears that a considérable amount of such claims were 
paid off by Monsarrat ont of the proceeds of his certiflcates. It also appears 
that the Railroad Company has also pald large sums upon such debts. Not- 
withstandlng ail such payments, it now appears that when thèse sults were 
begun, and the property of the railroad company placed In the hands of the 
présent recelver, there were then outstanding claims secured by car trusts, 
or clalmlng préférence as current operatlng expenses, or by reason of some 
form of spécial lien, aggregating more than one million of dollars, excluding 
the lien asserted for the Monsarrat certiflcates. It is proper, however, to 
say that probably not half of this sum consists of claims whlch the recelver 
was authorized to pay in préférence to the mortgage debts. AU of thèse 
claims are now to be consiàered, and their ranlî and lien determined. 

W. 0. Henderson, for floating debt creditors. 
Henry T. Fay, John G. Carlisle, and J, F. Kandolph, for Eandolph 
committee. 
Lawrence Maxwell, Jr., for Robinson. ' 

C. C. Deming, for Mercantile Trust Co. 

Herbert Parsons and Morrison E. Waite, for Metropolitan Trust Co. 
Panl D. Cravathi, for holders of receiver's certiflcates. 
C. E. Burr, for Sinks. 
R. E. Rogers, for prior lien mortgages. 
Henry Crawford, for Monsarrat certiflcates. 
Barton Smith, for Second Nat. Bank of Sandusky. 

Before LURTON, DAY, and SEVERENS, Circuit Judgea. 

LURTON, Circuit Judge, having made the foregoing statement 
of the case, delivered the opinion of the court. 

The following opinion deals with the several questions arising un- 
der a number of appeals by interreners and cross appeals by mort- 
gagees set ont in the caption. So far as found convenient, the ques- 
tions under each appeal will be considered together, référence being 
always made to the statement of the case preceding the opinion for 
the gênerai facts bearing upon the matter under considération. 

No. 867. 

1. Appeal of John G. Carlisle and others. 

This appeal, shortly stated, involves the right of those who ex- 
changed the bonds of the old bankrupt Railway Company and ita 
constituent corporations for the gênerai or second mortgage bonds 
of the new Railroad Company to rescind the reorganization agree- 
ment to which they were parties, and be reinstated in their rights, 
liens, and remédies against the property of the old mortgagor com- 
panies. If not entitled to full relief by entire and absolute rescis- 
sion, they seek such relief out of the proceeds of the sale of the 
property of the Railroad Company as is equitably consistent with 
the rights of innocent third parties who hâve acquired liens in bona 
flde reliance upon the apparent title of the Railroad Company. The 
reorganization agreement between the différent classes of bondhold» 
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ers and stockholders of the predecessor corporation the Columbus, 
Sandusky & Hocking Kailway Company, herein called the "Railway 
Company," and its constituent corporations, provided, among other 
things, that a new corporation should be organized, to be known aa 
tlie Columbus, Sandusky & Hocking Eailroad Company, berein called 
the "Kailroad Company," wbich should assume certain of the Eail- 
way Company's debts; and that the holders of the mortgage bonds 
which were a lien upon the property of the Eailway Company would 
exchange their bonds for the gênerai mortgage bonds of the Eailroad 
Company, secured by a mortgage subordinate to an issue of $2,000,- 
000 of bonds called "Prior Lien Bonds." It also provided that thèse 
prior lien bonds should be used in paying off the car trust liabili- 
ties and floating debt of the Eailway Company, except $200,000, 
which should be used in paying organization expenses and in the 
improvement and equipment of the said Eailroad Company's prop- 
erty. This agreement was assented to by ail the holders of the 
bonds of the Eailway Company and its constituent corporations, ex- 
cept by the owners of 29 bonds, who are unknown. The bonds of 
those assenting to the agreement were transferred to Gr. W. Sinks 
and D. B. Hatch, who thereupon, as provided by the agreement, re- 
quired the Metropolitan Trust Company, trustée under ail of the 
mortgages securing said bonds, to file a bill for their foreclosure. 
That trust company accordingly filed a bill against the said Eailway 
Company in the common pleas court for Crawford county, Ohio, 
which resnlted in a decree of sale. At said sale the entire property 
of said Kailway Company was purchased by said Sinks and Hatch, 
who were described as a "purchasing committee." The sale was 
conflrmed in fee simple, and deed made to said Sinks and Hatch as 
purchasing committee, and by decree of said court its clerk released 
and satisfled the lien of each of the foreclosed mortgages by proper 
entry upon the recorded mortgages in each county in Ohio where 
they had been recorded. The decree of confirmation further pro- 
vided that the purchasers of said property should deposit with the 
clerk of said court $800,000, in bonds, or scrip for bonds, secured 
by a flrst mortgage upon the whole of said property; the whole 
amount of bonds to be secured by such mortgage not to exceed 
$2,000,000. The purpose and effect of this deposit will be consid- 
ered in a subséquent part of this opinion. The said Sinks and Hatch, 
purchasers as aforesaid, thereupon conveyed, by fee-simple deed, the 
whole of said property to the Eailroad Company, which had thereto- 
fore been organized, as provided by the reorganization agreement. 
The recited considération for this last-mentioned deed was the gên- 
erai mortgage bonds, except such as were to be retained by the trus- 
tée to redeem prior lien bonds and certain real-estate notes and 
the income bonds and stock of said Eailroad Company. The said 
Eailroad Company, in accordance with the provision to that effect 
in said reorganization agreement, thereupon recorded two mortgages, 
— the first dated November 9, 1895, which secured an issue of $2,- 
000,000 in "prior lien bonds"; the second was dated November 11, 
1895, and secured an issue of $10,000,000 of bonds caUed "gênerai 
mortgage bonds," which latter mortgage recited the exécution and 
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priority of the mortgage securing the "prior lien bonds." The hold- 
ers of the bonds of the Railway Company accepted from Sinks and 
Hatch thèse gênerai mortgage bonds in exchange for the old bonds, 
and this completed the reorganization contract, except in so far as 
the prior lien bonds were to be used for the purpose of clearing 
away the car trust and floating debts of the old company, which 
were to be assumed by the new corporation. 

Messrs. John G. Carlisle, Charles B. Henchman, and Joseph F. 
Randolph, as holders of more than one-third of the gênerai mortgage 
bonds so accepted in exchange for the foreclosed bonds of the old 
predecessor companies, in behalf of themselves and ail other holders 
of gênerai mortgage bonds intervened in the court below for the 
purpose of asserting the lien and priority of the foreclosed bonds 
of the old mortgagor companies over ail the liabilities, secured and 
unsecured, of the Eailroad Company, including, of course, the lien 
of the two mortgages made by said company hère in course of fore- 
closure, and executed in pursuance of their own agreement to that 
effect. This relief is sought upon the assumption that the commît- 
tee, and those they represent, were the owners of the old foreclosed 
mortgage bonds, and parties to the reorganization agreement under 
which they received the bonds which they now hold. Upon this 
assumption, dimly averred, if averred at ail, they pray to hâve their 
reorganization agreement rescinded, and to be reinstated in their 
liens and priorities as they existed prior to said agreement. Ap- 
pel! ants say that, as between the parties to said agreement, the 
Eailroad Company being regarded as one of them, they are entitled 
to its complète rescission, and to a reinstatement of the lien of their 
bonds as the prior liens upon the property of the Eailroad Company. 
But they concède that, so far as rights and liens hâve been acquired 
under the présent foreclosure proceedings through the issue of re- 
ceiver's certiflcates by order of the circuit court, or by innocent 
third parties, in reliance upon the apparent title of the présent Eail- 
road Company, that an actual rescission bas become impossible. 
In view of this situation they insist that, when the court shall hâve 
given full effect to ail prior rights which hâve been acquired bona 
ûde under the présent situation, the court shall recognize the right 
of thèse bondholders to rescission, and give effect to that right by 
decreeing them priority in the distribution of the proceeds of the 
sale of the railroad property as such priority existed prior to the 
reorganization agreement. Are the appellants entitled to rescis- 
sion, absolute or partial? Unless they are, they must stand upon 
their rights as holders of the mortgage bonds of the présent Eail- 
road Company. This claim of a right of rescission is based upon 
the assumption that the sole considération ■ for their agreement to 
exchange their old bonds for the bonds of the new company, secured 
by a mortgage subordinate to one securing an issue of $2,000,000 
of prior lien bonds, was that thèse prior lien bonds should be so ap- 
plied as to pay off and clear away the car-trust obligations and the 
floating debts of the Eailway Company, thereby protecting the se- 
curity afforded by the gênerai mortgage and rendering the Railroad 
Company a "solvent and going concem, with a chance of snccess- 
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fui opération in thé future." It is then said that tbis "one purpose, 
wliich constituted" the sole considération to the bondholders for 
consenting to the scheme of reorganization, was "impossible of per- 
formance," because, it is said, it was, and bas ever since been, im- 
possible to pay with 12,000,000 of prior lien bonds, consented to be 
set aside for tbat purpose, tbe car trust and floating debt of the 
old Company. If we understand this proposition, it comes to this: 
If tbe debts assumed by the Kailroad Company to be paid with 
the prior lien bonds devoted to that purpose exceed the sum which 
was or could be realized from the bonds, the considération for the 
agreement fails, and the subscribing bondholders are relieved from 
aU obligation to go on with the agreement, and are entitled to be re- 
instated in their original rights upon discovering that fact, although 
the contract bas been executed in ail its parts, including the extin- 
guishment of the car trust and floating debts, so far as was possible. 
It is difflcult to deal seriously with this contention. There is 
neither a deiinite charge of légal fraud, nor évidence to show that 
fraud was practiced upon appellants to induce them to join in the 
plan for reorganization. That the expectation was tbat the debts 
assumed, called "car trust" obligations and "floating debts," did not 
exceed $2,000,000 is clear from a statement to that effect in the flrst 
clause of the agreement, as well as from the statement which was 
furnished the signers of that contract by the président of the Kail- 
way Company. That it was the intention and purpose that the prior 
lien bonds should be applied in payment of those claims is also plain. 
But that the validity and force of the contract was in any way con- 
ditional, or dépendent upon the actual payment of ail that class of 
claims with the proceeds of the prior lien bonds, is not a reason- 
able inference. The agreement amounts only to this: that the old 
property shoidd be purchased by a new company, and that new 
securities should be issued for spécifie purposes. Even if a partici- 
pant in that scheme might hâve been justifled in refusing to sur- 
render bis bonds or take the new securities until he became satisfied 
with the arrangements for carrying out the plan, or that it could 
be carried out in its entirety, yet, when he did accept the new bonds, 
he accepted them subject to the business chance of failure, and to 
the possibility that there might be mistakes in the plan, or that the 
new company might not carry it out in ail its parts. But we must 
remember that this agreement was one made between the bondhold- 
ers of the old company for their own protection. It was not a sale 
■ by the old company of its property to the new company, the latter 
assuming to pay the debts of the vendor as part of the priée. The 
old company was insolvent. A judicial sale was inévitable. This 
arrangement, although suggested by the oflicers and directors of the 
old company, was neither more nor less than an arrangement by 
the mortgagees of a bankrupt company to associate themselves to- 
gether for their own protection. For thia purpose they became the 
promoters of a new company, to be organized by themselves, and 
which for them, in their corporate character, was to acquire the 
mortgaged property, not from the Railway Company, but when sold 
under due f oreclosure proceedings. It was not a scheme for refund- 
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ing the debt of the old company, and for its corporate continuance. 
Neither did the plan dépend upon the assent of ail the holders of 
mortgage debts. It was to become effective when assented to by 
a majority. The rights of those net assenting were not to be dis- 
turbed. The foreclosure would be for the benelit of ail. Those who 
assented would accept the bonds of the new company in exchange 
for the bonds of the old company, and thus continue their invest- 
ment in a new form; while the Eailroad Company would receive the 
share of ail such in the proceeds of the foreclosure sale, and apply 
it in payment of the purchase priée which it should be required to 
pay as a purchaser. Those who did not assent to an extension and 
continuance of their obligations in the form provided by the co- 
operating arrangement would be entitled to their pro rata in the pro- 
ceeds of the foreclosure sale distributable among the mortgagees. 
The plan was not strange, peculiar, or unusual, except in the fair- 
ness by which the beneflt of the purchase at foreclosure was to be 
extended to the stockholders of the old company and to every class 
of creditors, secured and unsecured. This was done by a provision 
under which the new company provisionally undertook to assume 
and pay such debts in bonds reserved for that purpose, or in the pro- 
ceeds of bonds, which it agreed to apply in their .payment. In deal- 
ing with those who did assent, we must also remember that they 
apparently constituted the stockholders of the new company, as they 
did, seemingly, the stockholders of the old company. If there bas 
been any mismanagement or departure from the plan and agree- 
ment, who is at fault? If it was the new company, to whom the 
protection of the new subscribers was intrusted, who is to hold it re- 
sponsible for neglect, and upon whom is the punishment to fall? 
Surely not upon those who had no reason to know that there bas 
been a misconception of the trùe condition of the old company, or 
that the new company was misapplying the powers with which it 
had been vested in respect to the carrying out of the plan of reor- 
ganization. Neither are we satisfied that the aggregate of the debt^ 
to be paid by prier lien bonds greatly, if at ail, exceeded the esti- 
mate placed upon them. The inability to sell the prior lien bonds, 
and the unwillingness of creditors to take them a.t par, seem to 
hâve been the prime cause for the failure to pay off the debts they 
were intended to pay, That some of them were not appropriated 
for the purpose intended constitutes no ground for rescission, how- 
ever it may affect the bonds so diverted. The greater proportion of 
the diversion consisted in the use of $118,000 for the purpose of, 
paying interest upon the bonds held or represented by appellants. 
Whatever complaint may be made of this diversion by others who 
may bave been affected, it certainly affords no ground for relief to 
those who beneflted thereby. 

The questions thus dealt with arose upon the face of the interven- 
ing pétition, which was dismissed upon final hearing for want of 
equity and upon exceptions to the report of the master upon the 
liens resting upon the property of the Eailroad Company. Though 
irregularly presented, except in so far as raised by the averments 
of the intervening pétition, we bave deemed it best to treat the 
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questions broadly, as did the court below. Among the exceptions 
taken by thèse appellants to the master's report was one to the 
allowance of interest upon coupons of prior lien bonds in the hands 
of the holders of the bonds. Each bond to which the coupons in 
controversy were attached, and from which they bave never been 
separated, promises to pay the sum of $1,000 to the holder, "with 
interest thereon in like gold coin at the rate of 5 per centum per 
annum from the Ist day of November, 1895," interest payable on 
the flrst days of April and October of each and every year upon the 
présentation and surrender of the annexed coupons as they sev- 
erally became due, and so long as the principal remains unpaid. 
When this action was brought the bonds had not matured, but they 
became due and payable October 1, 1900, and the principal of each 
bond bears interest from that date. The decree of the circuit court 
allowed interest upon the undetached matured coupons. This is 
excepted to upon the ground that the principal and interest îs made 
payable in New York. The doctrine of the New York courts seems 
to be that interest upon interest is not allowed under the law of 
that state, but that an exception exists growing out of the char- 
acter and purpose of interest coupons upon commercial obligations 
"when they become separate and independent instruments." In 
Williamsburgh Sav. Bank v. Town of Solon, 136 N. Y. 465, 32 N. E. 
1058 (decided in 1893), it was held that, until they do, this exception 
from the gênerai rule has no application. "When they do," said the 
court, "the exception is for the first time needed, and for the flrst 
time applies. Until they do, the promise is merely to pay interest, 
and is governed by the usual rule. They do not become separate 
and independent instruments until they are utilized as such." 

In Bailey v. Buchanan Co., 115 N. Y. 297, 22 N. E. 155, 6 L. E. A. 
562, the action was upon coupons attached to negotiable bonds. The 
court, speaking of the coupons, said: 

"Until negotlated, or used in some way, they serve no Independent purpose; 
and wliile they remain in the hands of the holder they remain mère inci- 
dents of the bonds, and hâve no greater or other force or effect than the 
stipulation for the payment of interest contained in the bonds, and while 
they remain in the ownership and possession of the owner and holder of the 
bonds it can make no différence whether they are attached to or detached 
from the bonds, as they are mère évidences of the Indebtedness for the in- 
terest stipulated In the bond." 

In City of Aurora City v. West, 7 W^all. 82, 105, 19 L. Ed. 42, 50, 
the action was upon matured coupons detached from negotiable 
bonds issued by an Indiana corporation, the place of payment not 
being stated, though, presumably, within the state of Indiana. They 
seem also to hâve been coupons in the hands of the owners of the 
bonds from which they were detached. Interest on the coupons was 
allowed without any discussion of the law of Indiana. The court, 
in respect to such obligations, said: 

"Bonds and coupons like thèse, by universal usage and consent, hâve ail 
the qualities of commercial paper. Coupons are written contracts for the 
payment of a deflnite sum of money on a given day, and, being drawn and 
executed in a form and mode for the very purpose that they may be separated 
from the bonds, it is held that they are negotiable, and that a suit may be 
maintained on them without the necessity of producing the bonds to whi"^ 
109 F.— 13 
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they were attached. Interest, as a gênerai rule, Is due on a debt (rom the 
tlme that payment Is unjustly refused; but a demand Is not necessary on a 
a blU or note payable on a given day. Belng wrltten contracts for the pay- 
ment of nioney, and negotlable because payable to bearer, and passing from 
hand to hand, as other negotiable instruments, It is quite apparent on gênerai 
prlnciples that they should draw interest after payment of the principal is 
unjustly neglected or refused. Where there is a contract to pay money on 
a day flxed, and the contract Is broken, interest, as a gênerai rule, is allowed; 
and that rule is unlversal In respect to bllls and notes payable on time. 
Govemed by that rule, thls court. In the case of Gelpcke v. City of Dubuque, 
1 Wall. 175, 17 L. Ed. 520, held that the plaintiff, In a case entirely analogous, 
was entltled to recover Interest." 

See, also, City of Cairo t. Zane, 149 U. S. 122, 13 Sup. Ct. 803, 37 
L. Ed. 673, and Cromwell v. Sac Go., 96 U. S. 51, 24 L. Ed. 681, where 
interest on coupons was also allowed. 

But in Mortgage Co. v. Sperry, 138 U. S. 313, 338, 11 Sup. Ct. 321, 
329, 34 L. Ed. 969, 978, interest upon coupons was disallowed, fol- 
lowing the law of Hlinois, the obligations being payable in that 
State, and according to the law of that state. In référence to the 
law to be applied, the court said: 

"Each contract of loan was made and was to be performed in Illinois, 
and each bond provides that it is to be construed by the laws of Illinois. 
Interest upon interest, as represented by the coupons, must, therefore, be 
allowed or disallowed, as may be required by the law of that state. In 
Illinois the whole subject Is regulated by statute, and interest cannot be re- 
covered unless the statute authorlzes It." 

This décision accords with the gênerai rule that, in the absence 
of a stipulation to the contrary, the law of the place of performance 
will control in respect to the subject of interest. Miller v. Tiffany, 
1 Wall. 298, 17 L. Ed. 540; Paley, Int. 187. The question of interest 
in New York is regulated by statute. 2 Rev. St. (Birdseye's 2d Ed.) 
p. 1695. We see no reason for not applying the doctrine of the 
case of Mortgage Co. v. Sperry, cited above, and holding that the 
law of New York applies. The decree, so far as it allowed interest 
upon coupons undetached and in the hands of the holders of the 
bonds, will be modiiied. 

2. The Lien of the Floating Debt of the Eailway Company. 

This question anses upon the following appeals by interveners: 
No. 859. Appeal of John P. McCune. No. 860. Appeal of Edward 
K. Stewart. No. 863. Appeal of William P. Little. No. 864. Ap- 
peal of Charles Parrott and others. No. 862. Appeal of J. P. Mc- 
Cune, trustée, etc. In behalf of creditors holding claims of the class 
described in the reorganization agreement as "iioating debts" of the 
old Eailway Company, a gênerai lien is claimed upon the property 
of the Railroad Company superior and prior to the two mortgages 
made by it. Thèse debts were never liens upon the gênerai prop- 
erty of the bankrupt company, and they only became liabilities of 
the présent railroad corporation by reason of the provision in the 
reorganization agreement that the corporation to be organized should 
assume and pay the floating and car-trust debts of the old corpora- 
tion. Thèse creditors must, therefore, stand upon the agreement 
for the assumption qf their debts found in that contract, or they 



195 

hâve no standing for thé assertion of such a lien. But the very 
instrument whicli provides for the assumption of their unsecured 
debts by the new corporation also provides that tlie property of the 
old Company, when acquired by the new, should be at once placed 
under two mortgages, — one to secure an issue of two millions of 
prier lien bonds, and the other an issue of gênerai mortgage bonds; 
"ail of said bonds to be a lien in tbe order stated upon the property 
of said Railroad Company." That agreement also provided that 
thèse floating debts should be paid by the new company by or out of 
thèse prior lien bonds. The second séries of bonds were to be ex- 
changed for the old bonds, bond for bond. The theory upon which 
this claim of lien rests is that the Eailroad Company assumed the 
payment of thèse debts of the old company as a part of the considéra- 
tion which it was to pay for its property, and that the assumption of 
thèse debts created a charge or équitable lien for their security upon 
the property purchased, which attached as soon as the Eailroad Com- 
pany acquired title under the deed of Sinks and Hatch. Thèse ap- 
pellants say this équitable lien existed before the exécution of the 
mortgages under foreclosure, which were subsequently made with 
notice of this lien. In support of this position counsel cite and rely 
upon Clyde v. Simpson, 4 Ohio St. 445; Compton v. Railway Co., 45 
Ohio St. 592, 16 N. E. 110, 18 N. E. 380; Hatry v. Railway Co., 1 
Ohio Cir. Ct. R. 426; Railroad Co. v. Branch, 59 Ala. 139; and Hamil- 
ton V. Gilbert, 2 Heisk. 680. Clyde v. Simpson was an instance in 
which lands devised were held to be charged with the payment of 
legacies which the testator required the devisee to pay. Compton 
v. Railway Co. and Railroad Co. v. Branch were équitable liens re- 
sulting from statutory consolidations of railroad companies, the lien 
depending upon the construction and efîect of statutes prescribing 
the terms of consolidation and providing for the assumption of the 
debts of the absorbed corporations. Hatry v. Railroad Co. was de- 
cided upon its spécial facts. The court found that the deed under 
which an équitable lien was asserted was made "in trust to carry 
out" the provisions of a reorganization contract, which, among other 
things, required the new company to pay the plaintiffs debt. The 
assumption of appellants' debts was not the resuit of any railway 
consolidation, nor were they imposed by any charter or statute. Not 
arising under any consolidation agreement or statutory provision 
imposing the debts of a selling upon the buying corporation, the lien 
claimed must dépend upon gênerai équitable principles, and arise out 
of the mère assumption of thèse debts by the new company as a term 
under a reorganization agreement, the nature and character of which 
we hâve considered in disposing of the appeal of John Gr. Carlisle and 
others. 

We hâve already decided that the reorganization agreement under 
which the railroad company came into existence as the corporate 
représentative of those who elected to pool their interests and unité 
in buying a property at an anticipated sale in which in one character 
or another they had interests, was not to be regarded as an agreement 
for the sale and purchase of a railroad wherein the purchasing com- 
pany became primarily and absolutely liable for the debts of the sell- 
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ing Company. If we are right in that conclusion, the obligation to 
thèse creditors must dépend upon the contract which the promoters 
of the défendant railroad company imposed upon it; and a lien for 
their Becurity, if they hâve any, must arise by fair implication out of 
the reorganization agreement. It is not contended for thèse appel- 
lants that the lien which they claim is strictly that which arises in 
favor of a vendor, and attaches to property sold, but a lien in the na- 
tuife of a vendor's lien. But upon the analogies of a grantor's equity, 
assuming that the Railroad Company is to be regarded as a purchaser 
from some vendor compétent to impose a lien for the security of the 
debts of a third person which the purchaser is to assume as a part 
considération for property acquired, it will not be contended that it 
was not compétent, fraud out of the way, for a vendor to require the 
vendee to assume and pay the vendor's debts, as part considération 
for the property, without charging those debts upon the property sold. 
The équitable lien of a vendor will never arise, either in his favor or 
that of one to whom the purchase price is to be paid, contrary to the 
intention of the vendor. Mackreth v. Symmons, 1 White & T. Lead. 
Cas. Eq. (4th Ed.) pt. 1, 470-472, and cases there cited; Fisher v. 
Shropshire, 147 U. S. 133, 139, 13 Sup. Ct. 201, 37 L. Ed. 109; Adams, 
Eq. side pages 128, 129; Gilman v. Brown, 1 Mason, 191, Fed. Cas. 
2;ro. 5,411; Whiteley v. Trust Oo., 22 C. 0. A. 67, 72, 73, 76 Fed. 74, 
34 L. R. A. 303. Neither will an équitable lien or charge arise nnder 
any other executory agreement, will, grant, deed, or contract, unless 
an intention to croate such a charge is inferable from the circum- 
stances. Pom. Eq. Jur. §§ 1235, 1237. In Gilman v. Brown, cited 
above. Justice Story said, touching the principles upon which a 
vendor's equity rests, that "the rule is manifestly founded on a sup- 
posed conformity with the intention of the parties, upon which the 
law raises an implied contract, and therefore it is not inflexible, but 
ceases to act when the circumstances of the case do not justify such 
a conclusion." It is not, however, essential that there shall be an 
express réservation of a lien or an express charging of debts upon the 
property which is the subject of the dealing. "The f orm or particular 
nature of the agreement which shall croate a lien is not very mate- 
rial, for equity looks at the final intent and purpose, rather than the 
form; and if the intent appear to give, or to charge, or to pledge 
property, real or personal, as security for an obligation, the lien fol- 
lows." Pom. Eq. Jur. § 1237. The mère fact that one railroad com- 
pany acquires the property and assumes the debts of another has 
been held not to croate a lien for the security of the debts so assumed. 
Eailroad Co. v. Ham, 114! U. S. 587, 597, 5 Sup. Ct. 1081, 29 L. Ed. 
233; Fogg v. Blair, 133 U. S. 538, 10 Sup. Ct. 338, 33 L. Ed. 721. In 
Compton V. Railway Co., 45 Ohio St. 592, 621, 624, 16 N. E. 110, 121, 
18 N. E. 380, the Ohio court declined to follow Eailroad Co. v. Ham, 
saying that "in construing a statute of our own state [we] deem it 
our duty to adopt that construction which, in our judgment, most 
accurately expresses the intention of the législature." The décision 
in Compton's Case was put upon a construction of the Ohio Statutes 
regulating the matter of consolidation of Ohio railroad corporations. 
An intimation that the same resuit might be reached upon the stipu- 
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lation in the consolidation agreement in respect to thé debts of the 
constituent companies is contained in the opinion of Judge Minshall. 
But this is no part of the syllabus of the case, which, under a rule of 
the Ohio court, alone constitutes the décision of the court. There 
is certainly nothing in the Ohio décisions which controverts the 
proposition that an équitable lien will not arise under an executory 
agreement, which would be inconsistent with the plain intent and 
purpose of the parties. 

Applying this principle to the case in hand, we flnd that the re- 
organization agreement, so far from contemplating a lien in favor 
of thèse creditors of the old company, expressly provided for the 
exécution of a mortgage, which should be a first lien, and for the pay- 
ment of thèse debts with thèse bonds or their proceeds. The argu- 
ment that such a prior mortgage would not be inconsistent with an 
antécédent and paramount lien in favor of thèse creditors, but "a 
supplemental provision, not in dérogation of the antécédent lien, but 
furnishing a method by which such antécédent lien might be extin- 
guished," does violence to the plain meaning of the words of the reor- 
ganization agreement, and is utterly répugnant tO the whole purpose 
and plan of reorganization. It was clearly intended that the new 
company should hâve the means of borrowing money with which to 
pay ofE thèse debts and others, as well as to make limited improve- 
ments upon its road. The lien now insisted upon would hâve made 
it quite improbable that the company could advantageously pledge 
its property. In re Brentwood Brick & Coal Co., 4 Ch. Div. 562, 505. 

We hâve considered this question wholly apart from any question 
of fraud, for none has been suggested. Neither do thèse appellants 
attack the reorganization agreement or the foreclosure sale in pur- 
suance thereof. Upon the contrary they conflrm ail that was done 
by their reliance upon the agreement to assume their debts. We do 
not understand thèse creditors as excepting to the decree in so far as 
it denied to them a lien upon either the flrst lien bonds or their pro- 
ceeds. The Eailroad Company did promise to use thèse bonds in 
part for the payment of their debts. But in part they were also 
to be used in the improvement and equipment of the railroad prop- 
erty. There was no séparation of the bonds in such a way as that it 
could be said, "This bond is devoted to this use, and this to another." 
Thèse creditors had nothing, except a promise, that thèse bonds, or 
their proceeds, would be used in part for the payment of their debts. 
Such an agreement did net operate as an assignment of the bonds 
to or in favor of thèse creditors. Christmas v. Russell, 14 Wall. 69, 
20 L. Ed. 762; Dillon v. Barnard, 21 W^all. 430, 22 L. Ed. 673; Christ- 
mas' Adm'r v. Griswold, 8 Ohio St. 559. There was no error in deny- 
ing to appellants either a gênerai lien on the property or a spécial lien 
on the prior lien bonds. 

The tltird assignment of error in No. 862, being the appeai of John 
P. McCune trustée, should be sustained so far as to place McCune, as 
assignée under labor claimants, upon the footing of the original 
parties. The préférence attaching to a labor claim is to the claim, 
and not the claimant, and passes with the claim to an assignée. 
Trust Ck). T. Walker, 107 U. S. 596, 2 Sup. Ct. 299, 27 L. Ed. 490; 
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Burntiain v. Bowen, 111 U. S. 776, 4 Sup. Ct. 675, 28 L. Ed. 596; 
Kailroad Co. v. Lamont, 16 C. 0. A. 364, 69 Fed. 23. 

The decree is otherwise aflBrmed, as well as tlie decrees in each of 
the other causes considered in this section. 

3. The Monsarrat Keceiver's Certiflcates. 

A prier and paramount lien to the mortgages made by the Eail- 
road Company is asserted for the receiver's certiflcates issued by the 
Ohio common pleas court in the course of the foreclosure proceedings 
under which the Railroad Company obtained its title. Thèse cer- 
tiflcates were issued and sold by the court's receiver, K. Monsarrat, 
and aggregate |500,000, which, with interest since 1897, is due and 
unpaid. The Metropolitan Trust Company, complainant in the com- 
mon pleas court foreclosure suit, became and is the owner and holder 
of thèse certiflcates to the amount of |250,000. The remainder 
were bought by the appellant F. G. Hallett. The lien asserted 
against the property of the Railroad Company was denied by Judge 
Taft in the circuit court, and from that decree the Metropolitan Trust 
Company, in its individual right, has prosecuted an appeal, which is 
docketed 'No. 908, and F. G. Hallett has separately appealed in a 
cause hère docketed as No. 909. The history of the proceeding in 
the Ohio common pleas court, including the decrees and orders which 
bear upon the questions hère presented, has been set out or stated 
in substance in the gênerai statement heretofore made, and will not 
be repeated, except in so far as essential to clearness. 

The contention that the lien of thèse certiflcates continued upon 
the property after the sale for foreclosure has no solid foundation 
upon which to rest. A decree for a sale had already been entered 
before thèse certiflcates were authorized, which plainly contemplated 
a sale of the property free from liens. Neither was there anything 
in the decree authorizing the certiflcates, and declaring that they 
should constitute a prior lien on the railroad, which precluded a sale 
of the property so charged, and a transfer of the lien to the proceeds 
of the sale; for the decree provided that they should be paid out of 
the earnings of the receivership next after costs and operating ex- 
penses, "or out of the proceeds of the sale of said property when the 
same is sold after the payment of the costs herein." Under the 
circumstances of this case, there were but two ways in which to 
provide for the payment of thèse receiver's debts. One was to sell 
the property subject to their payment by the purchaser. The other 
was to sell the property out and out, thus transfeiTing ail liens in 
favor of parties or privies to the proceeds of sale. To continue their 
lien as a burden which the purchaser was to assujne in addition to 
his bid would require a distinct provision to that effect. This was 
not doue. The original decree of sale was renewed with some modi- 
fications in respect to terms of sale, but the sale ordered was an out 
and out sale, a minimum price of $1,500,000 being fixed. To say 
that the purchaser agreed to pay the amount of his bid and to assume 
also thèse receiver's debts with no such terms stated in the decree 
would be a most unjust and erroneous conclusion. The pledge of 
the court in respect to the rank or lien of its receiver's debts upon the 



COLUMBOS, S. & H. K. CO. APPEALS. 



199 



property within the custody of the court was undoubtedly transferred 
to the proceeds of sale, and could only be fulfilled by the court in the 
distribution of the proceeds of sale. This conclusion is overwhelm- 
ingly strengthened by the terms and provisions of the decree con- 
ûrming the sale and providing for the securing of a part of the pur- 
chase money by a deposit of the purchaser's mortgage bonds secured 
by a ârst mortgage upon the property against which thèse certiflcates 
had been originally issued. The rétention of the lien of thèse cer- 
tiflcates against the mortgage bonds to be deposited by the purchaser 
would be absolutely inconsistent with the security contracted for by 
the court. This will more fuUy appear when we come to consider the 
question as to the existence of a lien to secure the purchase money 
due from the purchaser. The true rule is that, where a sale is not 
expressly made subject to receiver's debts, the holders of such claims 
must dépend for their ultimate rank and payment upon the final de- 
cree made in the cause wherein they were issued. Having ohtained 
thèse claims pendente lite, they are privies, and afPected by such sub- 
séquent decrees. This, upon elaborate considération in an opinion by 
Taft, circuit judge, was the conclusion reached by this court in a 
case wherein it was sought to enforce the lien of such certiflcates 
against the purchaser. Mercantile Trust Co. v. Kanawha & 0. Rv. 
Co., 16 U. S. App. 37, 7 C. 0. A. 3, 58 Fed. 6. That case was followed 
in the circuit court of appeals for the Fifth circuit in Gordon v. New- 
man, 23 U. S. App. 660, 10 C. 0. A. 587, 63 Fed. 686, where the opinion 
was by Circuit Justice White. 

It is next said that, if the receiver's debts do not now constitute 
a lien upon the property against which they were issued because 
their lien was transferred to the proceeds of sale, the circuit court 
should hâve granted relief against the purchase money arising from 
the common pleas foreclosure sale; that, if the circuit court found 
that the purchase money agreed to be paid by the purchasers at that 
sale had not, in fact, been paid, it should, having the purchaser and 
the property before it, hâve granted to appellants such relief as the 
Ohio court might hâve granted upon pétition flled therein by en- 
forcing the lien of the purchase money against the property sold to 
the extent that such purchase price remains unpaid and is necessary 
to pay off the debts which were entitled to payment before the mort- 
gage debts then foreclosed. If the property of the Eailroad Company, 
now in the possession of the circuit court, was subject to any lien, 
contractual, statutory, or judicial, when it came into its possession, 
which could hâve been enforced against it in the common pleas court, 
it may be conceded that the rights and remédies of such lien credit- 
ors hâve not been lost, but may be enforced and made effective by the 
court now having exclusive custody of the property, and having the 
proper parties before it. Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. 
Ot. 27, 28 L. Ed. 145; Gumbel v. Pitkin, 124 U. S. 131, 8 Sup. Ct. 379, 
31 L. Ed. 374; Compton v. Jesup, 15 C. G. A. 397, 68 Fed. 263. Upon 
this theory we hâve considered the lien claimed for the Monsarrat 
certiflcates under the decree of the common pleas court authorizing 
their issuance. The theory now presented involves the fundamental 
question as to whether any lien exists upon the property of the Rail- 
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road Company for the security of the purchase prîce remaîning un- 
paid to the Ohio court, which the court below should hâve enforced 
for the benefit of the holders of thèse receiver's certiflcates. The 
decree under which the common pleas court sold the property, now 
constituting the property of the Railroad Company in custody of the 
court below, provided that the minimum bid received should be 
11,500,000; that the purchaser should pay to the commissîoner $5,000 
in money, and deposit with him $500,000 in iirst lien divisional mort- 
gage bonds, or an equal amount in cash; and that the purchaser 
should pay such further amounts in cash, "or shall secure the same 
to be paid in a manner satisfactory to the court, at such times as 
the court may order for the payment of any and ail such liens as here- 
after may be found to take precedence and hâve priority over the 
liens of the several mortgages set forth in the pétition herein." It 
further provided that: 

"After the payment of such prlor Hens, the remaîning amount of the pro- 
ceeds of sale may be paid to sald master, either in cash or bonds or coupons, 
at such distributive share as may hereafter, by the court, be determined." 

It was evidently contemplated that the bondholders would, in their 
own interest, become the purchasers of the property. In that event 
it would only be necessary that cash enough should be paid into the 
registry of the court to pay expenses of foreclosure and such claims 
as should, in that cause, be decreed to be claims entitled to payment 
in préférence to the foreclosed mortgage debts. Thèse debts of the 
receiver were of that class, for the decree allowing the receiver to 
croate them expressly declared that they should be paid next after 
the costs of the proceeding. Prior to the sale a spécial master had 
been appointed to take proof and report what debts existed to be 
paid in préférence to the mortgage debts. This report had not been 
made when the sale came on to be conflrmed, and no such report bas 
ever been made to that court. The property was sold and bid in by 
G-. W. Sinks and D. B. Hatch, as trustées for the mortgagees and 
stockholders of the bankrupt company, they having united in a plan 
for the acquisition of the property by a new company. Their bid was 
$1,500,500. They paid $5,000 in cash and "deposited" $500,000 in 
first lien foreclosed bonds. Having agreed to pay $1,500,500 for the 
property, it was manifestly within the power of the Ohio court, under 
the decree of sale, to require, if so much should be needed to pay off 
preferential debts, — including certiflcates issued by the receiver, — 
the payment of the whole of this sum. Pending the ascertainment 
of the preferential claims it was compétent for the Ohio court to re- 
fuse confirmation until the amount to be paid in cash had been flxed 
and paid in, or to bave conflrmed the sale subject to a lien for the 
unpaid purchase money, or to hâve conflrmed the sale and withheld 
a conveyance until the purchase money was paid, or to hâve made 
a conveyance reserving a lien or right to retake and resell in default 
of payment, when ordered. None of thèse things were done. The 
sale was conflrmed. The commissioner was ordered to make a con- 
veyance in fee simple, and "that the purchasers be, and they are 
hereby, subrogated for the protection of their title to ail rights in 
said promises that belong to holders of such liens or claims as may 
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have been, or may be hereafter adjudged in this action to be, entitled 
to payment out of the proceeds of the sale of said mortgaged prem- 
ises." The decree of confirmation, after reciting that the amount 
and ownersbip of claims entitled to be paid out of proceeds of sale 
before the mortgagees had not been ascertained, orders "that ail ques- 
tions in regard to the allowance and payment of the same be reserved 
for the further order of the court." Thus we flnd that the sale was 
confirmed, and the title in "fee simple" vested in the purchaser, with- 
out the réservation of any lien or right to retake and resell, although 
practically the entire purchase money remained unpaid. If the 
matter had stopped hère, there would be strong ground for the in- 
sistence that an implied équitable lien would exist, which the common 
pleas court might bave enforced against the purchasers and ail who 
acquired title with notice that the purchase money was unpaid. But 
the decree did not stop there. The court and the counsel controlling 
the sale seemed to realize that some security ought to be exacted. 
The confirmation decree then proceeds as f ollows : 

"Ordered that, In order to secure the payment of the claims lu the pre- 
ceding paragraph mentloned when such payment shall be directed by the 
court hereln, said purchasers or their asslgns, within ten (10) days from 
the entry of thls decree, and simultaneously with the dellvery to them of the 
deed to the mortgaged premises, file with the clerk of this court mortgage 
bonds, or, pending the engraving of said bonds, bond scrip, representing and 
exehangeable for bonds when they shall hâve been engraved. Said bonds 
shall be secured by a first mortgage on ail the property herein described, 
and shall amount, in the aggregate, to $800,000, and shall constitute not less 
than two-fifths (%) of the entire issue of said flrst mortgage bonds, and shall 
bear Interest at the rate of 5 per eentum per annum from November 1, 1895. 
The said bonds shall be held by said clerk as security for the payment out 
of the proceeds of said sale, and by the purchasers of said property or 
their assigns, of such claims as may be ordered to be paid by this court 
prior to the payment of the bonds issued under the mortgages described 
in the pétition, and especially, and in the first instance, for the payment of 
the excess of ail costs, including allowances for eounsel and to said receiver 
and expenses of this suit over and above the sum of flve thousand dollars 
(•S5,000) paid to said spécial master commissioner, hereinafter mentioned. if 
there shall be any such excess. And it is further ordered that, after the 
payment and satisfaction of ail of said prior liens and claims, to be evl- 
denced by the production to the clerk of this court of reeelpts from the 
owners of said claims, or cash, as the case may be, under and in accordance 
■with the orders of this court, the persons who shall hâve deposited said 
bonds with the clerk aforesaid, or their assigns, may withdraw the same 
from his custody; provided, however, that the depositors of said bonds, or 
their assigns, may at any tlme, upon payment in cash, or upon presenting 
to the said clerk receipt as above provided, withdraw bonds so deposited 
at the rate of ninety per eentum (90 per cent.) of their face value; that is, 
for every one thousand dollars (§1,000) so paid, nine hundred dollars ($900) 
in bonds may be withdrawn. And it is further ordered that the balance 
of said purchase money in excess of the prior liens above mentioned and 
the costs herein shall be paid to said clerk either in cash or bonds or coupons, 
secured by the mortgages in the pétition described, in accordance with the 
priority of the lien securing such bonds and coupons as heretofore deter- 
mined, said bonds and coupons being, respectively, receivable in payment of 
purchase priée of said property for an amount equal to the distributive share 
which the holders of each of said bonds and coupons shall be entitled to 
reçoive, as said share shail hereafter be found by the court: provided, that 
such payment, either in bonds, coupons, or cash, shall be so made within 
sixty (60) days from the date of this order." 
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In pursuance of the authority conferred by this decree, a mortgage 
was made, simultaneously with the delivery of the master's deed, 
by the Eailroad Company, "the assign" of Sinks and Hatch, securing 
an issue of $2,000,000 of 5 per cent, flrst mortgage gold bonds. Scrip, 
redeemable in bonds when engraved, to the extent of $800,000, was 
deposited with the clerk of the common pleas court. Eonds to re- 
deem this scrip were placed in the possession of Sinks and Hatch, 
who now hold same, never having taken up the scrip in the hands of 
the conmion pleas clerk. Upon thèse facts we are unable to escape 
the conviction that the common pleas court intended to rely upon 
thèse bonds and the personal crédit of the Railroad Company for the 
security of the receiver's certificates and other claims entitled to 
préférence out of the proceeds of sale. That the court consented to 
the exécution of "a first mortgage" for $2,000,000 by the purchaser 
is plain. That neither an express lien is reserved, nor jurisdiction to 
retake and resell the property for default in payment of deferred pur- 
chase money, is of no great importance, for it may be conceded that, 
unless relinquished, an implied lien in the nature of a vendor's lien 
would arise, and that the inhérent powers of a court of gênerai 
équitable jurisdiction would authorize it to enforce such implied lien 
by appropriate proceedings in the cause in which the sale was made. 
That any implied lien which might arise ordinarily to secure unpaid 
purchase money due under a judicial sale was intentionally relin- 
quished in this instance, we entertain no doubt. To the fact that 
the court ordered a deed, vesting the title in fee simple, and that the 
purchaser should go at once into possession, and that for the protec- 
tion of the title thus acquired they should be subrogated to the titles 
and liens of the holders of such liens before the court, we must add 
the pregnant circumstance that the court, for the express purpose 
of protecting such creditors as should be found entitled to préférence 
over the mortgagees, exacted from the purchaser a particular security 
for the payment of the purchase price to the extent of $800,000. 
This security the court set apart for the benefit of preferential cred- 
itors, including therein, as the circuit court held, the holders of re- 
ceiver's certificates. This security for the payment of the purchase 
price amply provided for the payment of so much thereof as then 
seemed sufiScient to pay off receiver's debts and any other preferen- 
tial claims not discharged by the proper application of the receiver's 
certificates. When we say that $800,000, secured by a first mort- 
gage, seemed to afiford an ample security for the payment into court 
of such part of the purchase price as should be necessary to pay off 
the claims entitled to be paid out of the proceeds of sale in préfér- 
ence to the mortgage debts, we include only preferential debts of the 
character which the receiver was authorized to pay out of the pro- 
ceeds of his certificates, and do not include floating debts not para- 
mount in equity to the mortgage debts, nor "car-trust" obligations, 
except in so far as the receiver was authorized to pay those ma- 
tured, or about to mature, to save forfeiture of the equipment against 
which only were they a lien. But for the subséquent mistake of 
turning over to the Railroad Company, as assignée of the purchasers, 
'8300,000 in receiver's assets, including over $150,000 in cash arising 
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from receiver's certificates, upon the theory that the purchaser hàd 
assumed the receiver's debts and ail preferential liabilities, the se- 
curity exacted by the court for the payment of purchase money would 
hâve been ample. The receiver and the complainant should hâve 
interposed, and applied thèse assets to the payment of preferred obli- 
gations. But the receiver had then become the président of the pur- 
chasing Company, and had a degree of confidence in the sufficiency 
of its assumption of his debts, as well as of the debts otherwise 
preferential, not justified by the facts. The acquiescence of the Met- 
ropolitan Trust Company in this disposition of receiver's assets is 
more difficult to understand. What we hâve said as to the reason- 
ableness of the security contracted for by the court is only signiflcant 
as aiding us in understanding the intent of the court in the matter 
of retaining or relinquishing its équitable lien for the security of 
the purchase money. Was the particular security exacted from the 
purchasers consistent with the existence of a lien which was secret 
and yet paramount? Such a course was utterly répugnant to the 
rétention of such a lien, and consistent only with an intention to 
rely upon the bonds to be deposited and the personal crédit of the 
Eailroad Company. Neither was this mortgage to be limited to se- 
curing only the 800 bonds to be deposited. By the express terras 
of the decree the bonds might be part of an issue not exceeding 2,000, 
secured by a first mortgage. The précise security which the court 
contracted for was given, and that security is inconsistent with the 
existence of any lien superior to it. 

A flrst mortgage, upon thèse facts, implied a first lien, and every 
one lookîng to the title and acquainted with the history of that title 
had a right to believe that no implied vendors' lien was retained, and 
to accept bonds of any séries thereafter issued in full reliance upon 
the freedom of the title from any secret lien. The relinquishment of 
the implied lien of a vendor has been inferred under circumstances 
less foreeable than those hère existing. In re Brentwood Brick & 
Coal Co., 4 Ch. Div. (1876) 562, is much in point. The owner of a 
brickyard and plant conveyed it to a corporation formed for the 
purpose of acquiring and operating it. The considération for the 
transfer was £8,000; £2,000 to be paid in shares of the company, and 
£6,000 to be paid as follows: 50 per cent, of ail sums of money re- 
ceived by the company or to be received by the company on the sale 
of shares, and the like sum of 50 per cent, upon ail money by way of 
capital borrowed by the company until the payments so made should 
amount to the purchase price. The company sold no shares and bor- 
rowed no money, and proved abortive. The vendor asserted a ven- 
dor's lien, which was denied him. James, L. J., said: 

"The case of the appellant may be a hard one, but the nature of the trans- 
action excludes vendor's lien. This is not the case of a simple agreement 
to sell for £6,000. No doubt the vendor got a hlgher price by agreein? to 
accept payment in the way he did, and taking his chance bf capital being 
RUbscribed or capital being borrowed to an amount to pay him. He says, in 
fact, 'Half of the first capital moneys that corne in to the extent of £6,000 is 
to be my purchase money.' No day for payment was namcd. He agreed to 
receive his purchase money if and when capital should corne in. He got for 
his property a charge upon and a right to the capital of the company to 
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the extent of £6,000 when It came In. To my mind, It Is clear that he In- 
tended to rely on that fund for payment, and intended that the eompany 
Btaould hâve the means of borrowlng. Thls Is qulte Ineonslstent with a lien 
which would probably make the eompany unable to pledge their property. 
I am therefore of opinion that the vice chancellor came to a correct conclu- 
sion." 

Much bas been said by counsel about keeping the faitb of tbe court 
in respect to the priority of debts created by its authority upoQ the 
faith of the property in its custody; to ail of which we fully assent. 
But the court must also keep good faith with ail those who deal 
with securities or property acquired in like reliance upon the verity 
of the proceedings of a court of record. When rights in favor of 
third parties hâve arisen, the court, even in the enforcement of an 
order requiring the payment of purchase money under a judicial sale, 
should only exercise its authority in the enforcement of such order 
consistently with such rights. If the receiver, or others responsible 
for the management of the original f oreclosure cause, hâve sacrificed 
the rights of this class of creditors, which might, by a différent 
course, hâve been preserved, they must look to their remédies against 
those guilty of neglect. Koontz v. Bank, 16 Wall. 196, 21 L. Ed. 
465; Stuart v. Gay, 127 U. S. 513, 8 Sup. Ct. 1279, 32 L. Ed. 191. 

Ail of the cases which hâve been cited by counsel to establish the 
power of a court over property sold at a judicial sale in the hands 
of third persons are cases where there was a distinct réservation of 
a lien, . or a distinct réservation of a power to resell the property 
to compel compliance with the direction of further decrees in respect 
to obligations which the purchaser was bound to discharge, or cases 
where no intervening rights had arisen. The confirmation decree, 
which relinquished the vendor's lien by providing for a spécial se- 
curity inconsistent with the rétention of a vendor's lien, was en- 
tered upon the motion of the Metropolitan Trust Company, the sole 
complainant in the Ohio foreclosure suit. It at that very date was 
also the holder of |250,000 in receiver's certiflcates, for which it now 
asserts a lien, either through the lien declared when they were au- 
thorized, or through the enforcement of an implied vendor's lien. 
True, that eompany occupied two characters, — it was trustée for the 
foreclosing mortgagees, and, in its individual capacity, was the owner 
of one-half the receiver's certiflcates. In neither character did it 
object to what was done, and, if others hâve acquired rights in reli- 
ance upon the relinquishment of the vendor's lien as a conséquence 
of the confirmation decree, it is in no situation to complain if mat- 
ters hâve tumed out badly. P. Q. Hallett is in a somewhat better 
plight. But he was one of the foreclosing mortgagees, and repre- 
sented by his trustée. We attach but a moral importance to this. 
He, as the holder of certificates issued pendente lite, was privy to 
the cause, and aflected and bound by the decree which operated to 
transfer the lien of his certiflcates to the proceeds of sale, and to 
relinquish the vendor's lien for the spécial security provided by the 
deposit of the mortgage bonds of the purchasers. 

Another effect of the confirmation decree in providing a particu- 
lar security for the payment of daims prior in rank to the mort- 
gagees is that the receiver's certiflcates must stand upon an equal 
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footing witli the other preferential claims which it was the purpose 
of the Ohio court to protect and pay in préférence to the mort- 
gagees. This setting aside of a part of the proceeds of sale, covered 
by a particular security for the beneflt of ail within the equity of the 
order, operated to modify, to the extent of this part of the proceeds 
of the sale, the original provision that receiver's certiflcates should 
be paid ont of proceeds of sale next after costs. This is peculiarly 
équitable, inasmuch as thèse holders of certificates intei-posed no 
audible objection to the transfer of $300,000 in receiver's assets to 
the purchaser upon its assumption of the receiver's debts, nor to the 
relinquishment of the implied vendor's lien. The 800 bonds held by 
the Ohio court are entitled to no préférence over the other 1,200. 
The court only required that the 800 bonds should be part of a séries 
not exceeding 2,000. It obtained the précise security contracted for, 
and the remainder of the séries are equally entitled to the benefit of 
the mortgage securing ail. 

4. Real-Estate Mortgage Notes. 

Notes aggregating $200,000, secured by a mortgage upon the shop 
property of the défendant Eailroad Company at Columbus, are rep- 
resented in thèse appeals by George W. Sinks, the trustée in the 
mortgage, as appellant from the decree which denied the Sinks mort- 
gage priority over the prior lien mortgage to the Mercantile Trust 
Company; his appeal being docketed No. 861. The same notehold- 
ers are represented by Sinks, trustée, as appellee, in appeal docketed 
as 870, being an appeal by the Metropolitan Trust Company from the 
decree avrarding the Sinks mortgage priority over the gênerai mort- 
gage to the Metropolitan Trust Company. To the proper understand- 
ing of the questions involved by thèse two appeals, it is necessary 
to State certain facts additional to those heretofore stated. The 
Sinks mortgage securing thèse notes rests upon 26.03 acres, situ- 
ated in Columbus, upon which are the main shops of the défendant 
Eailroad Company. This property was bought in February and 
March, 1890, in différent parcels, by and for the Columbus, Shawnee 
& Hocking Eailway Company, with the intent and purpose of put- 
ting the shoi)s of that company upon it. For purposes not difûcult 
to understand, the title was taken to W. S. Grray, then président 
and a director of the purchasing company. Gray was a naked trus- 
tée, the price being paid by the company, for whom the property was 
held. The company at once entered into possession, and constructed 
tracks and shops, and that company and its successors in the owner- 
ship hâve, since July 1, 1890, been in the open, notorious, and con- 
tinued possession of same. While thus in the open, notorious pos- 
session of said property, W. S. Gray, at the request of the directorj' 
of the said Eailway Company, on June 1, 1892, conveyed same to 
G. W. Sinks to secure 200 promissory notes of $1,000 each, made 
by the said Eailway Company, being the notes referred to here- 
after as the "real-estate notes," which are now outstanding and 
unpaid. When this shop property was acquired in 1890, the entire 
property of the said Columbus, Shawnee & Hocking Eailway Com- 
pany was subject to a mortgage to the Metropolitan Trust Company 
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to secure an issue of first mortgage bonds, of which |3,728,000 were 
outstanding. That mortgage had an after-acquired property clause 
broad enough to pass every subsequently acquired interest, real or 
équitable. After the acquisition of said shop property, and before 
the mortgage to Sinks, a second mortgage was made by tbe said 
Shawnee Company, which included its "macliine shops," "real es- 
tate," "rights of way," "assets and estâtes, légal and équitable." This 
mortgage secured an issue of |708,000 of bonds. After Gray's mort- 
gage to Sinks, Gray made a quitclaim conveyance of the property, 
subject to the Sinks mortgage, to the said Shawnee Company. Sub- 
sequently the Shawnee Company Consolidated with another, forming 
the Columbus, S'andusky & Hocking Eailway Company, the immé- 
diate predecessor in title to the défendant the Columbus, San- 
dusky & Hocking Railroad Company, which, for brevity, we hâve 
called the "Eailroad Company." Thèse two mortgages made by 
the said Columbus, Shawnee & Hocking Eailway Company, called 
hereafter the "Shawnee Mortgages," were among those foreclosed 
in the foreclosure proceeding conducted by the Metropolitan Trust 
Company in the coûimon pleas court for Crawford county, Ohio. 
The history of that foreclosure bas been given in the gênerai 
statement of facts. G. W. Sinks, as trustée, was not made a 
party to that proceeding, nor were any of the real-estate note 
holders brought in. Sinks, as trustée, was made a party défendant 
to both of the pending and consolidated foreclosure suits. 

The lien upon the shop property of the two mortgages made by 
the Shawnee Company was superior in right to that of the Sinks 
mortgage. Though the title was in Gray, he was but a naked trus- 
tée. The équitable title was in the Shawnee Company, and passed 
under the after-acquired property clause of the mortgage existing 
when the property was acquired. This équitable interest also passed 
to the mortgagee under the mortgage made after its acquisition and 
prior to fhe mortgage to Sinks. The f act that the Shawnee Company 
was in the open and notorious possession of the property therein 
conveyed with its tracks and gênerai shops, that the notes secured 
were made by that company, and that they were sold by it, and that 
it was subject to foreclosure upon its default, are circumstances 
abundantly suflficient to put the purchasers of notes secured* there- 
under upon inquiry as to the title of Gray, who was thus apparently 
and suspiciously but a nominal owner. Williams t. Sprigg, 6 Ohio 
St. 594; Zeller v. Bading, 43 Ohio St. 159, 1 N. E. 523; Shauer r. 
Alterton, 151 U. S. 622, 14 Sup. Ct. 442, 38 L. Ed. 286; Kirby v. 
Tallmadge, 160 U. S. 383, 384, 16 Sup. Ct. 349, 40 L. Ed. 463. If 
Sinks, as trustée, had been made a party to the Ohio foreclosure 
proceeding, his lien would hâve been subordinate to that of both 
of the mortgages made by the Shawnee Company. He was not, 
however, a party, and his lien has not been aiïected. He is an un- 
foreclosed junior lienor. The purchaser at that foreclosure sale 
acquired the rights and title of the Columbus, Sandusky & Hocking 
Eailway Company, which, through consolidation, included the rights 
and title of its constituent companies, one of which was the Colum- 
bus, Shawnee & Hocking Eailway Company, the mortgagor in the 
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two mortgages foreclpsed, whicli were senior to the Sinks mortgage. 

Ail collatéral questions ont of the way, the Eailroad Company is 
the équitable assignée of tlie two foreclosed Shawnee mortgages, 
wMcli were senior in lien to the Sinks mortgage, and its mortgagees 
are entitled to avail themselves of those mortgages for the protec- 
tion of their title against Sinks as an unforeclosed lienor, whose 
lien is apparently superior to that of the mortgages of the défendant 
Railroad Company. What, then, is the remedy and rank of Sinks 
as an unforeclosed lienor against one whose title is derived from a 
foreclosure proceeding to which he was not a party? The gênerai 
ruie is that the remedy of an unforeclosed junior mortgagee is to re- 
deem from the senior mortgagee, or from a purchaser at a judicial 
sale to foreclose a senior mortgage to which the junior lienor was 
not a party, the purchaser in such case being regarded as the as- 
signée of the foreclosed senior mortgage. Compton v. Jesup, 15 C. C. 
A. 397, 68 Ped. 263, 312; Jones, Mortg. § 1395. The law of Ohio, 
where the property hère concerned lies, départs from this gênerai 
rule, and permits such junior lienor to foreclose as if there had been 
no prior foreclosure, and permits him to be paid out of the surplus 
after paying to the purchaser the amount due upon foreclosed senior 
mortgages, treating him as subrogated to their rights. Stewart v. 
Johnson, 30 Ohio St. 24; HoUiger y. Bâtes, 43 Ohio St. 437, 2 N. 
E. 841; Stewart v. Railway Co., 53 Ohio St. 167, 41 N. E. 247, 29 
L. E. A. 438. But Sinks is not now seeking to foreclose or to redeem. 
He asks no affirmative relief based upon the theory that he is an 
unforeclosed junior mortgagee. The whole atmosphère of the case, 
including admissions of counsel at the bar, make it clear that the 
Shawnee division, upon which only the Sinks mortgage was a lien, 
would not, on resale, bring anything approaching the mortgage 
debt of which the purchaser is the équitable assignée, by virtue of 
its acquisition of the rights of the two mortgages senior to Sinks' 
upon that division. That a purchaser at a mortgage foreclosure sale 
acquires the rights, liens, and equities of the foreclosing lienors, and 
is to be regarded as the équitable assignée of such foreclosed mort- 
gage or other liens, is indisputable. It is only when a foreclosure 
sale is defective in some particular that this doctrine of the équi- 
table assignment of the rights of senior foreclosure mortgagees cornes 
into play. If, for example, a junior lienor was not made a party, 
his lien is unforeclosed, and his rights are unaffected. His right 
to redeem, or, in Ohio, to hâve another sale for the enforeement of 
his mortgage, remains unaffected by the prior foreclosure. Stewart 
V. Eailway Co., 53 Ohio St. 168, 41 N. K 247, 29 L. E. A. 438. 

In the détermination of the relative right of such unforeclosed 
junior lienor to the rights of the purchaser, whether the junior lien- 
or's right be limited to rédemption or extended to another foreclosure, 
it becomes absolutely necessary to détermine how far the purchaser 
acquired the rights of the foreclosed mortgages. Such a case is hère 
presented. Sinks holds an unforeclosed mortgage embracing a part 
of the property included in the purchasers' mortgages now under 
foreclosure. As one holding a lien, he was properly made a party 
défendant, that his lien may be settled, and his rank as a lienor 
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adjudged. That he dîsdaims the status of a junior lîeînôr, ma & 
sists that his lien bas become senior, and as sucb entitled to be 
flrst paid out of the proceeds of the sale hère sought, makes it ail 
the more important that his précise status shall be determined. 
We do not understand that it is serioosly contended that the lien 
of the Sinks mortgage was not junior to two of the mortgages made 
by the same mortgagor, and foreclosed in the proceeding under 
which the défendant Railroad Companj acquired its title. Neither 
do we understand that it is denied that the purchaser at a mortgage 
foreclosure sale acquires, not only the title and right of the mort- 
gagor, but the title and rights of the foreclosing mortgagees, and 
may rely upon such mortgagees' rights for the protection of his title 
against an unforeclosed junior mortgagee. The raie in Ohio is in ac- 
cord with the gênerai doctrine. Stewart v. Railway Co., 53 Ohio 
St. 151, 41 N. E. 247, 29 L. E. A. 438. While not disputing this gên- 
erai doctrine of subrogation, the counsel for Sinks hâve endeavored 
to take this cause without the rule upon the particular facts touch- 
ing the acquisition of this railroad by the défendant Railroad Com- 
pany. It is insisted that the forecloflure proceeding was but a mère 
step in the exécution of the scheme for the reorganization, hereto- 
fore fully set out in the preliminary statement of this case. Coun- 
sel say that under that agreement the property of the old company 
was to be acquired by a new company, which, as a considération 
for its acquisition, agreed to assume and pay the entire indebted- 
ness of the old mortgagor company, including its mortgage bonds 
and the real-estate notes secured by the mortgage to Sinks. Upon 
this premise it is argued that the purchasing company became pri- 
marily and absolutely liable for every debt due by the old corpora- 
tion, and that when it exchanged its bonds for those of the old 
company it thereby paid off debts for which it had become absolutely 
and primarily liable, the old company standing in respect to such 
debts only as a surety. If thèse premises be conceded, the défend- 
ant Railroad Company cannot be regarded as the équitable assignée 
of the foreclosed mortgages, for they bave been extinguished. The 
effect of this would be to adrance the lien of the unforeclosed and 
unsatisfled Sinks mortgage, so that it bas now become the senior 
lien upon the shop property of the défendant Railroad Company. 
The principle upon which such a resuit is worked out is that, if one 
becomes the owner of an estate, subject to a prier charge, which 
he assumes and agrées to pay in part considération for the property, 
he thereby becomes primarily liable for the debt so secured. The 
subséquent payment of a debt so assumed is the payment of the 
pùrchaser's own debt, whereby the mortgage for its security is 
merged or extinguished, and cannot by any device be kept alive as a 
means of fortifying his title against junior incumbrances. Pom. Eq. 
Jur. §§ 797, 1206, 1213. The attitude of appellant Sinks is peculiar. 
He says: "I am not bound by this reorganization agreement and 
the foreclosure sale which that agreement initiated. I was a party 
to neither." Yet he claims that under the reorganization scheme, 
to which he was not a party, and by which he is not bound, certain 
advantages bave accrued to him which he now strenuously, and very 
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inequitably, insists shall be decreed to him. As a security, the Sinks 
mortgage was worthless. It stood behind mortgage debts largely 
exceeding the value of the division of which the shop property was 
but a part. The Kailway Company, which had assumed thèse "real- 
estate notes," was utterly and hopelessly insolvent. Indeed, the 
bonded indebtedness, senior to Sinks, was confessedly a burden great- 
er than the value of the whole railroad property of the Eailway Com- 
pany, to say nothing of an equal mortgage debt upon its short-line 
division. In this situation the reorganization agreement, which has 
so magically advanced the lien of the Sinks mortgage, was entered 
into. There is nothing in this reorganization agreement which par- 
ticularly distinguishes it from the usual arrangement by which lien 
creditors of insolvent companies combine in their own interest, un- 
less it be its unusual fairness to creditors holding subordinate liens 
and to those wholly unsecured. To no class of creditors was this 
arrangement more fair than to thèse "real-estate" note holders, for 
it provided that they should be paid in or out of the proceeds of the 
gênerai mortgage bonds, thus putting them upon an equal footing 
with the readjusted mortgage debts senior to the Sinks mortgage. 
The agreement was not one with the old company, nor was it a party 
thereto. It was neither more nor less than an agreement between 
such holders of the mortgage bonds of the old company as were 
wiUing to unité for the protection of their interests as bondholders 
or stockholders in a bankrupt company. It was to become effective 
when a majority of the bonds had signed and agreed, but the priv- 
ilège of sharing in its beneûts was to continue until 30 days before 
the foreclosure sale then contemplated. Bondholders not assent- 
ing were to receive their pro rata share of the net proceeds arising 
from the sale under foreclosure decree. Manifestly, the parties to 
this arrangement did not expect or intend that bondholders who 
did not assent, or that junior mortgagees, such as thèse represented 
by Sinks, who should décline the arrangement made for them, would 
hâve their lien and security advanced by the exchange of old for 
new bonds, as provided by this plan. The intent plainly was not 
to release the mortgage debts which they held, but to continue the 
same in a new form, subordinate only to the mortgage for $2,000,000, 
the proceeds of which were to be used in discharging other indebt- 
edness. 

Much the same question arose in Mowry v. Trust Co., a case de- 
cided by the Seventh circuit court of appeals, and reported in 22 
C. C. A. 52, 76 Fed. 38. In that case an agreement was entered 
into by nearly ail the holders of certain classes of bonds issued by 
a railroad, by which they agreed to surrender their bonds, and re- 
ceive bonds under a new and Consolidated mortgage. Nearly ail 
agreed to this plan. The new mortgage was made, and new bonds 
were accepted. The holders of certain bonds, who did not assent to 
this arrangement, claimed that the bonds other than their own had 
thereby been extinguished, and that they should be paid in ad- 
vance of ail who held under the new mortgage. "A court of equity," 
eaid Judge Jenkins, "would be slow to construe any agreement of 
reorganization so that it woiild work so inéquitable a resuit." Upon 
109 F.— 14 
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ail of the circumstanees of the case tlie court held that th.e oM 
bonds were not extingnîslied as between the assenting and nonas- 
senting bondholders, but might be set up as against the nonassent- 
ing bondholders. Hère there was no relation of vendor and vendee 
between the old and new company. The acquisition of the title of 
the mortgagor and the mortgagees was contemplated by the provi- 
sion that a regular foreclosure sale should be brought about. In 
the decree of confirmation the purchasers and assignées were ex- 
pressly vested with the rights of the mortgagees for the protection 
of their title. The subscribers to this reorganization did not under- 
take for the new company that it should become primarily and ab- 
solutely liable for the foreclosed mortgage bonds. The language of 
the engagement is that "it will pay from its gênerai mortgage bonds 
to the présent holders." This is only an agreement to "pay" in its 
bonds; that is, to give to each bondholder the option of taking in 
exchange a bond of the reorganized company. If he refused to ac- 
cept such bond, he was driven to receire his pro rata of the pro- 
ceeds of sale, for the new company does not undertake to become 
personally liable, even secondarily, to such nonassenting bondhold- 
ers. Eren "payment" does not always imply extinguishment. Ré- 
demption by a junior lienor is payment, but the obligations paid are 
kept alire if it is to the interest of the party paying for the protec- 
tion of his own title against junior incumbrances. In Pom. Eq. Jur., 
the true rule is thus stated, in section 1211, as follows: 

"Equitable Assignment by Subrogation. Under some circumstanees, tlie 
payment of the amount due on a mortgage, when made by certain classes of 
persons, is held in equity to operate as an assignment of the mortgage. By 
means of the payment the mortgage is not satisfied, and the lien of it de- 
stroyed; but equity regards the person maliing the payment as thereby be- 
coming the owner of the mortgage, at least for some deflnite purposes, and 
the mortgage as being lîept alive, and the lien thereof as preserved, for his 
beneflt and security. This équitable resuit follows, although no actual as- 
signment, written or verbal, accompanles the payment, and the securities 
themselves were not delivered over to the person mailing payment, and even 
though a receipt was given speaking of the mortgage debt as being fully 
paid, and sometimes even though the mortgage itself was actually discharged 
and satisfied of record. This équitable doctrine, which is a particular appli- 
cation of the broad principle of subrogation, is enforced whenever the person 
maklng the payment stands in such relations to the premises or to the other 
parties that his interests, recognized either by law or by equity, can only be 
fully protected and maintalned by regarding the transaction as an assign- 
ment to him, and the lien of the mortgage as being liept alive, either wholly 
or in part, for his security and beneflt." 

To operate as an absolute extinguishment of the debt of a third 
person, and for ail purposes, the debt must, by a valid agreement, 
hâve become one for which the person paying bas made himself 
absolutely and primarily liable. This rule is thus stated in section 
1213, Pom. Eq. Jur.: 

"On the other hand, If payment of the mortgage debt Is made to the mort- 
gagee or other holder of the mortgage by a party who Is himself personally 
and primarily liable for the debt, who is in any^jnanner and by any means 
the actual primary debtor, whose duty it is to pay the debt absolutely, and 
before ail others, such payment opérâtes ipso facto as an end of the mort- 
gage, and the lien is completely destroyed. The party so paying is not sub- 
rogated to the rights of the mortgagee. There is no équitable assignment to 
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him of the mortgage security. Even If he should receive a formai assign- 
ment, the mortgage could not be thus kept alive, but -would be wliolly 
merged and ended." 

The distinction is well illustrated by the case of Joyce t. Dauntz, 
55 Ohio St. 538, 45 N. E. 900, where one who bought property sub- 
ject to several prior incumbrances, but did not make himself pri- 
marily liable for their payment, paid for the protection of his own 
interest a prior lien thereon. In a controversy with a junior lienor 
he was held to be the équitable assignée of the claim so paid, and 
to hâve right to use it for the protection of his own title. To the 
same gênerai efEect are the cases of Patterson v. Birdsall, 6-4 N. Y. 
294, 21 Am. Kep. 609; Cole v. Malcolm, 66 N. Y. 363: Twomblv v. 
Cassidy, 82 N. Y. 155, 158; Railroad Co. v. Dow, 120 U. S. 287, 7 
Sup. et. 482, 30 L. Ed. 595. The reorganization agreement must be 
construed in the light of the situation of the parties and the objects 
sought to be accomplished. The intent was not to relieve or ex- 
tingnish existing mortgages securing the debts of the contracting 
bondholders except through due foreclosure, wherein, as purchasers, 
they might acquire the rights of the mortgagees for the fortifica- 
tion of the title. The debts of the existing mortgages were to .be 
continued in a new form, under a mortgage which might call to its 
support the rights of the foreclosed mortgagees. Before a créditer, 
who is not bound by such a scheme for reorganization, should be 
accorded benefits to which he is not equitably entitled, a court of 
equity should require most unequivocal évidence that the new com- 
pany, in giving new bonds for old, did so upon an agreement by 
which it had become primarily and absolutely liable for the old mort- 
gage debts. The reluctance with which a court of equity will as- 
sist a nonassenting créditer to a f air scheme for the protection of the 
créditera of a bankrupt mortgagor company is well illustrated by 
the case of Stevens v. Bailway Co., 8 Oh. App. 1064. In that case 
it appeared that a scheme for the arrangement of ail of its debts 
had been made by a failing corporation. By that scheme prior lien 
creditors accepted one or the other of two new classes of securities. 
Stevens was a judgment créditer, who refnsed to consent, and con- 
tended that claims which had been prior to his own were postponed 
by the new arrangement, so that he was entitled to be flrst paid. 
Sir William James, L. J., said: 

"If he Is not in any way bound by the scheme, he ought not to be entitled 
to any beneflt from that scheme. He Is în the position of a person who, ac- 
cording to my view, is not entitled to read the scheme at ail for any pur- 
pose. He says, 'I hâve nothing to do with the scheme.' If he has nothing 
to do with the scheme, he cannot claim the beneflt from it. He is entitled 
to say, 'I shall insist upon my rights as if no such scheme had been made.' 
His utmost right, if no such scheme had been made, would hâve been to 
hâve said, 'When the mortgagees prior to me hâve been satisfied, I hâve a 
right to be satisfied.' And he has now no other right, unless It is given him 
by the scheme. Now, how has it been given him by the scheme? ïhe 
mortgagees take under it. in place of their original securities for principal 
and interest, perpétuai rent charges, which are légal rent charges enforce- 
able by certain légal proceedings, independent of a bill in this court. I am 
of opinion in this case that, if the appellant says, 'I am not bound by that,' 
the answer is, 'Very well; then we will not allow anything more to be 
given to them than would hâve been given to them under the former ar- 
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rangement* Bnt he has no rlght to Insist on havlng the légal rent charges 
■whlch had been glven to the mortgagees In satisfaction of their légal 
demand postponed to hlm for the purpose of giving hlm a priorlty to which 
he was not entltled at the time when the arrangement was made between 
the Company and their ereditors." 

The contention that the Railroad Company and its mortgagee 
should not be permitted to set up the rights of the senior foreclosed 
mortgagees as against the priority of the Sinks mortgage because 
the Kailroad Company, by the reorganization agreement, assumed 
the payment of the "real-estate notes" is equally unsound and in- 
équitable. It is a mistake to say that the Eailroad Company has 
made those notes its own absolute liability by the reorganization 
agreement. It only assumed their payment sub modo. The provi- 
sion is in thèse words: 

"Said Company will assume the payment of two hundred thousand dollars 
($200,000) of real-estate notes of the Coltimbus, Shawnee & Hocking Kailway 
Company, and also eighty-nine thousand dollars (189,000) of the Columbus, 
Shawnee & Hocklng Eallway Company notes, and will deposit with the trus- 
tée of said bonds an amount sufflcient, at ninety per cent. (90 per cent.) of 
their face value of its gênerai mortgage bonds, solely for the purpose of 
exchanglng for said real-estate notes and coupon notes, or selling the same 
to pay said notes at their maturity." 

This provision the holders of thèse notes hâve rejected. They 
are hère saying, "We are not bound by that arrangement, and demand 
priority of payment as a resuit of the assent of ail but ourselves." 
It is diflQcult to see how the appellants can claim an assumption of 
their debts under an agreement which they say does not bind them. 
If the assumption of payment has been made to the old company 
for a considération moving from it, the case might be différent. 
But this, as we hâve already shown, was a plan for a reorganiza- 
tion, which included only the assenting ereditors and stockholders 
of the old bankrupt company. No one was bound by it except 
such as chose to assent to it, or accept the arrangements thus made 
for their benefit. Such arrangements, if just, should be upheld 
against the selflsh schemes of those who seek to proât by the efforts 
and at the expense of others. Having refused to assent, the ap- 
pellant ought not to obtain a technical légal advantage through 
which other ereditors are to be postponed for his benefit. Orawshay 
V. Soutter, 6 Wall. 739, 18 L. Ed. 845; Stevens v. Eailway Co., here- 
tofore cited. We quite agrée with the court below in holding that 
the Sinks mortgage has not obtained any priority by reason of the 
reorganization agreement. 

It is next said that the gênerai mortgage itself recognizes the 
real-estate notes as a lien superior, and that the gênerai mortgage 
bonds include a référence of like import, Thus the bonds contain 
a récital in thèse words: 

"This bond shall be and become a flrst lien upon the property securing 
the same upon certain payments being made or bonds exchanged, as pro- 
vided for in the mortgage securing this Issue of bonds." 

The provision relied upon as a récognition of the priority of the 
Sinks mortgage is that found in the fourth paragraph of the mort- 
gage, which is in thèse words: 
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'Sec. 4. It Is further mutually agreed and understood between the parties 
bereto that upon the exchange or payment of the two million dollars ($2,- 
000,000) of the flrst mortgage bonds above mentioned, and the two hundred 
thousand dollars ($200,000) of real-estate mortgage notes above mentioned, 
that then and thereupon this indenture and the bonds secured hereby shall 
be and become the flrst and prior lien vipon ail and singular the property of 
the said the Columbus, Sandusky & Hocking Railroad Company hereinbefore 
deseribed, or that may hereafter be acquired." 

The "excliange or payment" of the prior lien bonds and the real- 
estate notes referred to in the paragraph quoted is that found in the 
preceding paragraph of the gênerai mortgage, and is in thèse words : 

"Sec. 3. (1) Bonds to the number of two thousand two hundred and twenty- 
three (2,223), nunibered from one (1) to two thousand two hundred and 
twenty-three (2,223), both inclusive, shall be held by said trustée, and used 
for the purpose of being exchanged for or sold, and the proceeds applled to 
the payment of the two million dollars ($2,000,000) of outstanding flrst mort- 
gage 5 per cent, bonds of this Company at their maturity, or maturity of 
any extension of payment thereof. (2) Bonds to the number of two hundred 
and twenty-three (223), numbered from two thousand two hundred and 
twenty-four (2,224) to two thousand four hundred and forty-six (2,446), both 
mclusive, shall be held by said trustée and used for the purpose of being 
exchanged for or sold, and the proceeds applied to the payment of the two 
hundred thousand dollars ($200,000) 6 per cent, real-estate mortgage notes 
of the Columbus, Shawnee & Hocking Railway Company at their maturity, 
or the maturity of any extension of payment thereof. (3) The bonds above 
named and deseribed shall be used for no other purpose than that named 
above: provided, however, that if, in the exchange or sale of said bonds, 
there should be a surplus of bonds remaining after the exchange or payment 
of the several items above named, or either of them, then, and in that event, 
such surplus bonds shall forthwith be delivered to the party of the flrst 
part on the order of Its board of directors." 

A vendee or mortgagee claiming under a deed or mortgage, which, 
on its face, recognizes an existing lien, charge, or incumbrance as 
of prior obligation, will thereby be estopped to deny the rank of the 
incumbrance so acknowledged. Bronson v. Bailroad Co., 2 Wall. 283, 
310, 17 L. Ed. 725; Jérôme v. McGarter, 94 U. S. 734, 24 L. Ed. 136. 
But we do not agrée Avith the circuit court in construing the state- 
ments found on the gênerai mortgage bonds, or the so-called "ad- 
mission" in the gênerai mortgage itself, as a récognition of the su- 
perior rank of the Sinks mortgage. The granting clause of the mort- 
gage very explicitly conveys every interest, légal and équitable, 
owned by the mortgagor in the property deseribed. The Sinks m.ort- 
gage was an outstanding unforeclosed lien on part of the property 
conveyed. In rank it was junior to two of the mortgages, of which, 
by subrogation, the Kailroad Company was équitable assignée. But 
it was superior in rank to a third of the foreclosed mortgages, under 
which it held. It was, therefore, an unforeclosed intermediate lien. 
If the property upon which it rested should sell for enough to dis- 
charge the liens paramount in rank, it would be entitled to the sur- 
plus before the third mortgage, of which the mortgagor was also 
the équitable assignée. The language of the bonds and of the mort- 
gage relied upon as conceding to this secondary lien a rank to which 
it was not equitably entitled must be construed in the light of the 
peculiar place which the Sinks mortgage actually held. In the light 
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of this actual status, it is noticeable that the supposed récognition 
of the paramountcy of that incumbrance appears only as an excep- 
tion ont of a corenant of the mortgagor in respect to the priority 
of the lien of the mortgage. The covenant, in substance, is that 
"this indenture and the bonds secured hereby shall be and become 
the first and prior lien upon ail and singular the property of the 
said railroad companyhereinbefore described," etc. But when? The 
covenant is in the future tense. It "shall be and become" such first 
lien when the prior lien bonds and the real-estate mortgage notes 
"above mentioned" are exchanged or paid in accordance with the 
provision made in the preceding covenant of the same mortgage. 
It is plain that the purpose was to limit the covenant in respect 
of the prior character of the lien of the mortgage by excepting out 
of it the two sets of obligations provided for in the preceding cove- 
nant, and to covenant that, when the "exchange or payment" there 
provided for shall occur, the indenture should then constitute a first 
lien upon "ail and singular" the property conveyed. It imi>orts no 
more than a refusai to covenant that the lien thereby granted should 
constitute an absolute first lien upon ail of the property conveyed 
until the arrangement provided for by the reorganization agree- 
ment in respect to the exchange of gênerai mortgage bonds for thèse 
real-estate mortgage notes, or their payment out of the proceeds 
of a definite number of such bonds to be set aside for that purpose, 
should be carried out through the trust created by the preceding cove- 
nant of the mortgage itself. 

Eeading the mortgage in connection with the reorganization 
agreement, and in the light of the actual intermediate character of 
the Sinks lien, we are unable to construe the alleged admissions of 
the mortgage as giving to that lien any status above that actually 
belonging to it. The case of Bercaw v. Cockerill, 20 Ohio St. 163, 
is much in point. That was a contest between two mortgages made 
the same day. The one recorded first was entitled to precedence 
under the statute, unless any exception found in its covenant worked 
a différent resuit. The grantor covenanted that his title was clear 
and unincumbered, "except the mortgage interest of H. Palmer, this 
day perfected. Amount, |1,000." The Ohio court held that, as this 
covenant was one of warranty only, and not a réservation fund in 
the granting or habendum clause of the mortgage, it imported no 
more than a refusai to warrant the title against any lien resulting 
from the Palmer mortgage. The decree of the circuit court, holding 
the Sinks mortgagees entitled to priority of payment in the whole 
of the property of the Eailroad Company over the gênerai mortgage 
of that Company, must be modified so as to limit its priority to the 
proceeds arising from the separate sale of the Shawnee division, 
after first paying to the gênerai mortgagees the amount of the two 
senior mortgages upon that division, to which proceeds the gênerai 
mortgage bondholders are entitled by subrogation. 

The costs of the separate appeal by the Metropolitan Trust Com- 
pany and of the separate appeal by Sinks, trustée, will be paid by 
G. W. Sinks. 
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5. The Zurhorst Lien, Cause No. 907. 

The légal title to a portion of the Sandusky terminal property, in- 
cluded in tbe two mortgages under foreclosure, is in the appellant 
Ed. H. Zurhorst. In October, 1892, Zurhorst bought the property 
so held by him for the use of the Sandusky & Columbus Short-Line 
Railway Company, then in course of construction. He advanced the 
entire purchase money, and took the title to himself for his in- 
demniflcation. A part of the priée so advanced has been repaid, 
but he claims, and the circuit court so found, that there is still due 
him 15,379.90, with interest. This sum Zurhorst borrowed from the 
appellee the Second National Bank of Sandusky, and executed his 
individual note therefor. This note was renewed from time to time 
until July, 1893, when a note made by the Lake Erie Construction 
Company, for whom Zurhorst had acted in acquiring this property, 
indorsed by Zurhorst, was substituted. This latter note was re- 
newed in October, 1893, by a like note made by said Constraction 
Company, and indorsed by Zurhorst. In December, 1893, Zurhorst, 
to secure this note, executed a mortgage upon the property so stand- 
ing in his name. The property so bought by Zurhorst was at once 
taken possession of by the said Sandusky & Columbus Short-Line 
Kailway Company, and has ever since been included in the yards of 
that Company, and its successors, in the ownership of said railroad. 
It was included in the mortgages made by the said Short-Line Rail- 
way Company, which was foreclosed in the common pleas fore- 
closure suit heretofore set out, and was also included in the two 
mortgages subsequently made by the défendant the Eailroad Com- 
pany. The master reported that there was still due Zurhorst |5,- 
379.90, with interest, for purchase money advanced by him, and 
that the property was, in equity, subject to a prier lien for his re- 
imbursement, and that the mortgage made by Zurhorst to secure 
the note of the Construction Company indorsed by Zurhorst oper- 
ated as an équitable assignment to the bank of the équitable lien 
of Zurhorst. This report was confirmed, and the decree below pro- 
vided for the payment of this liability as a prior lien. From this 
decree the two trust companies, as mortgagees of the Eailroad Com- 
pany, hâve appealed. 

Zurhorst's claim must stand or fall upon the equities existing be- 
tween himself and the old Short-Line Railway Company. Ail who 
subsequently acquired interests did so subject to constructive no- 
tice that the légal title to this particular part of the Sandusky 
terminal property was in him, and therefore charged with his équi- 
table rights, whatever they might be. AppeUants concède that Zur- 
horst had a lien for his protection for advances of purchase money 
made by him, but they say that the last of such advance was the 
money borrowed from the Second National Bank, and for which that 
bank held his individual note, and that, when that bank accepted, in 
place of his note, the note of the Construction Company, the debt of 
the Construction Company to Zurhorst for purchase money advanced 
by him for it was paid; that the effect of the arrangement was to 
pay to the bank Zurhorst's debt to it, and at the same time to ex- 
tinguish the obligation of the Construction Company to Zurhorst. 
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This Construction Company was a corporation organized for the 
single purpose of constructing the Sandusky & Columbus Short-Line 
Baiiroad. Its contract was to acquire ail necessary rights of way 
and terminais, and to construct its railroad. For this service it 
was to be paid in the mortgage bonds and stock of the Eailway 
Company. The Construction Company, though a separate légal en- 
tity, was in fact but the alter ego of the Bailway Company. It 
had no capital. Its oflScers and directors were ofiScers, directors, 
and clerks of the Kailway Company. Both companies were under 
a substantially common management and control, and the only pur- 
pose of its organization was to better enable the Kailway Compauy 
to dispose of its stock and mortgage bonds. Zurhorst was a di- 
rector and the secretary of the Railway Company. He was alsQ 
the agent of the Construction Company for the procurement of rights 
of way and terminal property, which the Construction Company 
undertook to procure for the Kailway Company. The substitution 
of the note of the Construction Company, indorsed by Zurhorst, for 
the individual note of Zurhorst, was nerer intended or regarded by 
the Construction Company or the bank as the payment of either the 
obligation of Zurhorst to the bank or of the Construction Company 
to Zurhorst. The liability of Zurhorst was continued. Its form was 
changea so that he appeared to be only liable secondarily. But this 
change in the form of the obligation was done to reduce his ap- 
parent liability as maker, so as to comply with the law, which pro- 
hibited a national bank from lending to one person a greater suju 
than 10 per cent, of its capital. Zurhorst, at the date of this sub- 
stitution, appeared to be indebted in a sum in excess of 10 per cent. 
of the bank's capital. Ail parties understood the purpose of the ar- 
rangement, and any presumption of payment is rebutted by the facts 
and circumstances of the case. 

But it is said that Zurhorst is estopped to assert his lien against 
the old Short-Line Kailway Company. The facts which are relied 
upon to constitute an estoppel are substantially thèse. Shortly after 
the note of the Construction Company had been given to the bank, 
the Construction Company rendered to the Railway Company a state- 
ment purporting to be payments made by it subséquent to April 10, 
1893, for "surplus real estate" turned over to the Kailway Company, 
which aggregated |20,817.26. One of the items in the detailed state- 
ment was in thèse words: 

"For yards and terminais at Columbus S. & C. Junetion at Sandusky. 
Ohlo, as per deed from E. H. Zurhorst to the Sandusky & Columbus Short- 
Line Kailway Company, dated 3,246.27 

5,379.00 



8,626.17" 

This statement was received, and a résolution adopted by the 
railway directors approving same, and directing that bonds and 
stocks be turned over to the Construction Company in settlement of 
the estimate. Zurhorst was présent, and, as a director, voted for 
this resolution, and, as secretary, spread it upon the minutes. It 
is now said that Zurhorst should hâve then asserted that he had 
not been paid his advances, and had not made a deed, and thus pre- 
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Tented the company from making a settlement with the Construc- 
tion Company, based upon its claim to liave paid Zurborst for said 
property and its conveyance to the Eaiiway Company. Ordinarily, 
6uch a State of facts would operate as an estoppel. Zurhorst says 
he did not know that the estimate submitted by the Construction 
Company included any such item; that a number of estimâtes had 
been submitted, and ail had been approved by the company's en- 
gineer, and that he made no spécial inquiry. This défense of ig- 
norance involves a confession of négligence in respect to his duties 
as director which would hardly absolve him, if, through his négli- 
gence, some real injury had corne upon his corporation. But the 
master reports that nobody was misled by the estimate of the Con- 
struction Company or the silence of Zurhorst. The actual facts 
were at the time known to more than one of the directors présent, 
including Col. F. J. Picard, vice président and gênerai manager of 
the Eaiiway Company. The truth is that the identity of the two 
corporations was so close, and they had so many common officiais, 
that it is impossible to conceive how the Railway Company was 
misled, deceived, or injured by Zurhorst's silence, or by the payment 
of bonds made to the Construction Company upon their estimate. 
In the same bundle of papers was another exhibit, which showed 
that no deed had been made, and that Zurhorst had not been paid. 

Under ail the facts and circumstances the master was justified 
in his finding that the Railway Company was not ignorant of the 
real facts, and was not misled or deceived by the estimate of the 
Construction Company or silence of Zurhorst. The party relying 
upon silence as an estoppel mnst hâve been ignorant of the truth, 
and actually misled to his injury, before he can complain. To con- 
stitnte an estoppel in pais, there mnst be shown some admission or 
oonduct intended to influence the conduct or action of another, and 
which actually led him into a course prejudicial to his interests. 
If the Railway Company knew that Zurhorst had not been repaid 
his advances, and that the légal title still stood in him, it cannot 
say that Zurhorst's silence misled it into a line of conduct whereby 
it suffered a loss which would otherwise hâve been avoided. Nei- 
tlier is there évidence that any loss or injury actually occurred by 
the bond payment made on that estimate. The proceeds of those 
bonds appear to hâve been devoted to the use of the Railway Com- 
pany in other matters, and so no loss resulted. 

There seems to be a plain error in the matter of interest on this 
claim. Zurhorst's Exhibit F plainly shows that the discounts which 
he had paid upon his bank note up to October 1, 1893, form a part 
of this account there rendered, ail of which he has received, save the 
amount due on his bank note. The decree will be modifled so as to 
allow interest only from October 1, 1893. It was error to hold that 
Zurhorst's lien extended to the terminal property acquired from 
Frick. The decree will be corrected so as to confine the lien to 9.96 
acres acquired from Marshall. The Second N'ational Bank did not 
appeal. We cannot, therefore, consider the alleged error in respect 
to stopping interest on December 13, 1898. The bank must be re- 
garded as acquiescing. 
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The costs of appeal in No. 907 will be paid by the appellant the 
Mercantile Trust Company. 

On Pétitions for Rehearing. 
(July 2, 1901.) 

1. John G. Carlisie and those associated witli him as holders of 
gênerai mortgage bonds complain because the court has not, in its 
opinion, speciflcally dealt with alleged diversions of prior lien bonds, 
. and hâve aflBrmed the decree of the circuit court holding that the 
entire issue of |2,000,000 of prior lien bonds had been negotiated 
for value to a large number of persons, who are now the lawful hold- 
ers of same for value. The decree in that respect was based upon 
the report of the spécial master. In the opinion heretofore filed we 
dealt very fuUy with the gênerai claim made in behalf of gênerai 
mortgage bondholders that the reorganization scheme or agreement 
should be rescinded, and the original mortgagees reinstated in their 
rights under mortgages made by predecessor companies. We need 
not repeat what we then said in respect to the gênerai validity of 
the prior lien mortgage. It is enough to say that we upheld that 
mortgage as a prior lien. The complaint now is that particular 
bonds secured by that mortgage may be held by persons who took 
them with knowledge that the railroad company was issuing them 
in violation of the reorganization agreement, and to the injury of 
gênerai mortgage bondholders, who were interested in having them 
applied in clearing away liens prior to both mortgages, according to 
the provisions of the reorganization agreement. The presumption 
exists that ail thèse prior lien bonds are in the hands of purchasers 
for value without notice of any violation of the reorganization agree- 
ment. The burden of proof was upon those who désire to defeat the 
lien of any particular bond. Murray v. Lardner, 2 Wall. 110, 17 L. 
Ed. 857. The master reported that ail of said bonds had been regu- 
larly and lawfully issued, and were in the hands of bona flde holders. 
The pétition for rehearing complains of this finding and report, 
and points ont certain bonds as bonds issued for purposes not con- 
templated by the reorganization agreement, and refers us to certain 
portions of the évidence heard by the master bearing upon this sub- 
ject. It may be that, if the gênerai mortgagees had acted with some 
vigilance, they might hâve prevented certain alleged diversions to 
their détriment. Instead of actively endeavoring to compel the rail- 
road company to use the prior lien bonds for the purposes indicated 
by the reorganization agreement, the gênerai mortgagees seem to 
hâve lain dormant. Indeed, we pointed out in our original opinion 
that they themselves had received such bonds in payment of interest 
upon their gênerai mortgage bonds, and hence must hâve been aware 
that the railroad company was not strictly using the prior lien 
bonds as the reorganization agreement contemplated. The flndings 
of fact by a master are supported by a strong presumption of correct- 
ness, and will not be set aside or modifled in the absence of clear 
évidence of mistake or error. Camden v. Stuart, 144 U. S. 104, 13 
Sup. et. 585, 36 L. Ed. 363; Lake Erie & W. R. Co. v. City of Fremont, 
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34 G. C. A. 625, 92 Fed. 721. The only exceptions to tlie report of the 
spécial master bearing upon the question as to the bona flde holding 
of the issue of prior lien bonds, interposed by Carlisle and others, are 
the tenth and twenty-second exceptions, which are in thèse words: 

"(10) They also exeept to so much of said report as finds the fact to be 
that there has been no diversion of prior lien bouds, and say that the évi- 
dence before the master shows the contrary to be true, viz.: The statement 
of application of prior lien bonds fumished by George W. Sinks, trustée, 
dated August 1, 1S9S." 

"(22) ïhey also exeept to so much of sald master's report as finds as mat- 
ter of fact that the entire issue of the Mercantile Trust Company bonds has 
been duly made for the principal sum of |2,000,000, and that they hâve been 
duly dellvered, and that there Is no opposing évidence, and say that the 
évidence before the master shows the contrary to be true, viz.: The state- 
ment of George W. Sinks, trustée, dated August 1, 1898." 

Thèse exceptions do not point eut any particular bonds which hâve 
been "diverted," or which are not now held by purchasers for value 
without notice. The exceptions are vague, gênerai, and insuflScient 
under the rules of practice, and are insufScient to support the errors 
assigned thereon. Exceptions to a master's report must point out 
speciflcally the errors upon which the party relies. The object of 
such definiteness is to give the master an opportunity to see wherein 
his report is subject to objection, and to apprise the opposite party 
of just what he has to meet. Eailway Co. v. Gordon, 151 U. S. 28.5, 
14 Sup. et. 343, 38 L. Ed. 164. The exceptions, if good for any pur- 
pose, would operate as a déniai of the right of each holder of prior 
lien bonds to share in the security of the prior mortgage, and require 
the court to hear the whole case upon ail the facts affecting each 
bond and its présent holder. The exceptions are manifestly insuf- 
flcient to raise any question against any particular bondholder. 

2. Attention is called to the fact that certain prior lien bonds 
were placed by the raUroad company in the hands of George W. 
Sinks, as trustée, to be used in paying certain debts mentioned in 
the agreement under which the bonds were so placed, and that one 
term of that agreement was that the coupons on such bonds, ma- 
turing before the bonds should be disposed of for the purpose of the 
trust, should be eut off, canceled, and delivered to the railroad com- 
pany. It does not sufficiently appear how far Sinks has complied 
with this agreement, nor how far he still holds bonds under said 
trust. The decree will be modifled, so far as it provides for interest 
upon bonds held by said Sinks as trustée under said agreement, and 
the matter is remitted to the circuit court, with direction to ascertain 
what bonds are held by said Sinks under said agreement, and to deal 
with the matter according to justice and right. 

3. The pétition of G. W. Sinks, trustée, présents no new question, 
and the application to rehear is denied. 

4. The pétition of Carlisle and others for a rehearing is denied. 
The decree will, however, be modifled as above indicated. 
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GRŒGQ T. MERCANTILE TRUST CO. et al. ADAMS & WESTLAKB OO. 

V. SAMB. OOLUMBUS TERMINAL & TRANSPER R. CO. v. SAME. 

HARRISON et al. v. SAME. STEWART t. SAME. LOUISVILLB 

& N. R. CO. V. SAMB. BALTIMORE & G. S. W. R. 

CO. V. SAMB. 

(Circuit Court of Appeals, Sixth Circuit. May 7, 1901.) 

Nos. 858, SCS, 865, 8G6, 875, 877, 87(3. 

1. RAILROADS — FORECLÇSUEB Pbocekdings— Pbbfkrential Deets. 

Clalms agalnst a railroad company for the priée of cross-ties essential 
to the replacement of tles decayed, and of small quantities of hardware, 
both needed and used in the usual and ordinary opération of the road, 
as well as for trafflc balances due to other roads on current account, 
are ail within the class of current operating expenses, which may prop- 
erly be given a préférence in payment from the net earnings of the 
road under a receivership in foreclosure proceedings, where the claims 
accrued within six months prior to the receivership, and are within the 
ternis of a gênerai order requiring the recelver to pay claims for services, 
materials, and supplies accruing within that time. 

2. SaMK— IlBNTAIi OF TbEMINALS. 

Claims against a railroad company for the i-ental of terminal facilities 
accruing under a perpétuai lease which reserves to the lessor the right 
to terminate it and retake possession of the property, with ail additions 
and improvements made thereon by the lessee, in case of default iu 
payment of rentals for 30 days, are not debts of the Income, eutitled 
to préférence of payment over mortgage debts from the earnings of the 
road. 
8. Samk— Pdrchase of Locomotives. 

A debt incurred by a railroad company for locomotives acquired to 
give It additlonal motive power is not one which is entitled to préférence 
over mortgage debts merely because the locomotives, when acquired, 
passed under the mortgage, and added to the security of the mort- 
gagees. While that is a fact to be considered, it does not alone warrant 
a displacement of the mortgage lien, but it must further appear that 
the acquisition was reasonably necessary to the usual opération of the 
road. 
4> Samk— Claims for Lesal Services. 

Claims for légal services rendered a railroad company in the ordinary 
course of Its business under spécial employment, which do not directly 
contribute In some way to the advantage of the mortgagees, do not 
stand upon a plane with the labor of operatives, or the claims of those 
who furnish materials or supplies to maintain the road as a going con- 
cern In respect to the right of préférence over the mortgage debt. 

5. Samb — Froceeps of Corpus of Property— Qrounds for Displacing Mort- 

gage Lien. 

A mortgage upon the corpus of the property of a railroad company 
can only be displaced in favor of later gênerai creditors on the ground 
and to the extent that there has been a diversion of current income by 
the company or a receiver, by which the mortgagees hâve proflted, and 
from which income such gênerai creditors had a prior équitable right to 
payment. 

6. Samk— Diversion op Income— Payment for Equipmbnt. 

Payment by a railroad company, or by its receiver, from the current 
earnings of the road, of trust certiflcates issued for cars or equipment 
purchased, which was not necessary to keep the road a going concern, 
and which certiflcates did not, therefore, create a debt of the Income, 
Is a diversion of such earnings inuring to the benefit of the mortgagees, 
under whose mortgage the equipment passed, subject to the lien of the 
vendor; and unsecured creditors having preferential claims against the 
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Income are entltled to hare the amonnts so diverted restored from the 
proceeds of the corpus of the property when sold In foreclosure pro- 
ceedings. 

Appeals from the CSrcuit Court of the United States for the South- 
ern District of Ohio. 

Thèse seven appeals hâve been heard together. The appellants are ail 
gênerai eredltors of the Columbus, Sandusky & Hooking Railroad Company, 
whose claims hâve been duly established, but who appeal because they hâve 
not been allowed a préférence over the mortgage debts of said railroad 
Company in the proceeds of the sale of the mortgaged railroad property. 
The property of the railroad Company is subject to two mortgages securing 
issues of bonds aggregating some $11,000,000, and the property mortgaged is 
confessedly insuflacient to pay thèse mortgage debts. Thèse mortgages are 
in course of foreclosure in two Consolidated causes under the style of "The 
Metropolitan Trust Co. v. The Columbus, Sandusky & Hocklng Railroad Com- 
pany." The first of thèse foreclosure bills was filed June 2, 1897, the eom- 
plainant being the Mercantile Trust Company, trustée under the first of the 
two mortgages mentioned. Under that bill, and on the day of its filiug, 
S. M. Felton was appointed receiver by an order -which, among other 
things, provided that he should "pay the employés, officiais, iind other per- 
sons having claims for wages, services, materials, and supplies due and 
to become due, and unpaid, growing ont of the opération of the railroad of 
the défendant, Includlng current and unpaid vouehers; and for sueh purpose, 
as well as for the purpose of meeting the obligation of the pay roUs, said 
receiver is hereby authorized in hls discrétion to borrow sucli sums of mouey 
as may be necessary for such purpose, not exceeding ."fSô.OOO; but said 
receiver will pay no claims against the said railroad company whieh hâve 
accrued due more than six months prior to the date of this order." .Tune 7, 
1897, the receiver applied for leave to borrow $200,000 upon certilicates, 
stating in his pétition that the railroad company, prior to liis appointment, 
had incurred indebtedness "in the maintenance and opération of said rail- 
road, which It is necessary to pay in order to further operate and maintain 
said railroad in the performance of its duties as a common carrier, etc., 
and that a part of said indebtedness was for materials and supplies furnished 
said railroad company, and for obligations necessarily incurred in the main- 
tenance and opération of said railroad during a period of six months pre- 
ceding the appointment of said receiver hereln." He asked authority to 
issue $200,000 in certificates, to be paid out of the earnlngs of the railroad, 
if BuflBcient, or, if not, then out of the proceeds of the sale of said railroad. 
An order was made aecordingly; the complainant, the trustée under the first 
mortgage, making no objection to either of the two orders already mentioned. 
July 7, 1897, the receiver seems to hâve changea his mind as to the im- 
portance of paying olï the traflnc balances and supply claims due from the 
railroad company, and aecordingly reported to the court that he had bor- 
rowed $35,000 under the order made when appointed, and had applied it 
altogether In the payment of one class of claims directed to be paid, namely, 
to the payment of the company's pay roUs for April and May, 1897. Ile 
asked to hâve the order of June 7th modified so as to allow him to use the 
certificates thereln ordered as follows: To pay money borrowed to pay 
April and May pay rolls, 1897, $35,000; to pay a mortgage lien on certain 
terminal property, $30,000; and that the balance of $135,000 be applied to 
the payment of "car-trust obligations" and current operating expeiises, re- 
pairs, etc. The order was aecordingly modified. The labor and supply 
claims proper accrued within six months prior to the order appointing re- 
ceiver appear to hâve somewhat exceeded $100,000. None of thèse claims, 
except the April and May pay rolls, were paid by the receiver, and there 
is not now, nor has there ever been, any surplus of receiver's earnings out 
of which the claims of appellants can be paid. The circuit court appointed 
a spécial master, and directed him to hear proof, and report ail debts due 
for labor and supplies furnished within six months which were within the 
purview of the order of .Tune 2, 1897. The master aecordingly reported that 
the claims of W. S. Gregg, the Adams & Westlake Company, a part of the 
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claltn ofthe Columbus Terminal Company, the daim of the I/ouisviUe & 
Nashvllle Ràilroad Company, and of the Baltimore & Ohlo Southwestern 
Eallroad Company were elalms which had accrued within six months, and 
were claims of the character entltled to be pald preferably out of the cur- 
rent Income of the ràilroad company or of the recelver; but that there was 
no surplus Income in the hands of the receiver, and that there had been 
no diversion of income applicable to such debts by either the company or the 
receiver. For thèse reasons he reported tliat thèse claims were not entitled 
to be paid in préférence to tlie mortgagees out of the proceeds of the sale 
of the corpus of the ràilroad property. The master reported that the claima 
preferred by Gilbert H. Stevrart and by Harrison, Olds & Henderson were 
not of a preferential character. The receiver excepted to the master' s flnd- 
ing in favor of the preferential character of the elaim of the Columbus 
Terminal Company. This exception was sustained by the circuit court. 
The terminal company excepted to so much of the master' s report as excluded 
a part of its claim as not being of a preferential character. This exception 
the court below overruled. Gilbert H. Stewart and Harrison, Olds & Hen- 
derson excepted to the report agalnst the preferential character of their 
claims. Thèse exceptions were sustained by the circuit court. Ail of the 
appellants excepted to the report that there had been no diversion of income 
by the ràilroad company applicable primarily to the payment of their debts; 
also to so much of the report as held that appellants were not entitled to be 
paid out of the corpus of the ràilroad property in préférence to the mort- 
gagees. Thèse exceptions were ail overruled, and ail of the claims of the 
appellants disallowed, and their pétitions dismissed, so far as they sought 
payment out of the corpus of the mortgaged property. From thèse decrees 
appellants named in the caption hâve sepàrately perfected appeals and as- 
signed errors. 

Harlan Cleveland, W. 0. Henderson, and George Hoadly, for six 
months' creditors. 

Paul D. Cravath, for prior lien bonds, gênerai mortgage bonds, and 
Felton certiflcates. 

Before LUETON, DAY, and SEVEEENS, Circuit Judges. 

LUKTON, Circuit Judge, having made the foregoing statement of 
the case, delivered the opinion of the court. 

1. The claim of W. S. Gregg is for cross-ties essential to the re- 
placement of ties decayed in current opération of the ràilroad. A 
large proportion were on hand when the receiver was appointed, 
and were used by him in the maintenance of the roadway. They 
were ail purchased within six months before the receivership, and 
under circumstances indicating an expectation that they would be 
paid for out of current income. The claim is in every respect a higbly 
meritorious one. The claim of the Adams & Westlake Company is 
for hardware needed in the usual and ordinary daily opération of the 
ràilroad. It is for a small amount, and cornes clearly within the 
rule in respect to supply claims proper for ordinary opération of a 
ràilroad. The claims of the Louisville & Nashville Ràilroad Com- 
pany and of the Baltimore & Ohio Southwestern Eailroad Company 
are for traffic balances in current account between those railroads and 
the défendant company. Thèse balances accrued within six months, 
and are such traflfic balances as come within the rule of the decided 
cases, beginning with Posdick t. Schall, 99 U. S. 235, 25 L. Ed. 339. 

2. The claim of the Columbus Terminal & Transfer Eailroad Com- 
pany consisted of two items. The flrst of thèse is for $8,525, and 
was for rentals accru ing within six months under a perpétuai leâse of 
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certain tracks and terminal facilities at Columbus, Ohio. The claim 
arises under a contract between ihe terminal company and two of tlie 
original companies, to wliose properties and contracts the défendant 
railroad company bas succeeded. Under that contract tbe terminal 
company leased for a term of 99 years, with right of renewal in per- 
petuity, certain tracks and terminal facilities, tbe lessee companies 
agreeing to pay as rental a sum in quarterly payments, in advance, 
equal to tbe interest for tbe next ensuing quarter upon ail of tbe out- 
standing flrst mortgage bonds of tbe terminal company, provided 
sucb bonds sbould not exceed |350,000 in 5 per cent, bonds. Tbe 
lessee companies also bound tbemselves to keep tbe property in re- 
pair and pay ail taxes, assessments, etc. For failure to pay rent 
or keep any of tbe otber covenants for a period of 30 days, tbe lessor 
might, at its option, résume possession, and déclare tbe lease for- 
feited, and ail interest and estate in tbe property, including ail addi- 
tions and improvements, terminated. Tbis provision for tbe protec- 
tion of tbe lessor in its rents clearly indicates tbat tbe lessor did 
not rely upon its rentals as constituting an équitable cbarge upon tbe 
current income of tbe lessee company. Tbe rigbt to enter if for 30 
days its rents sbould be in arrears, and to forfeit tbe lease, togetber 
witb ail improvements wbicb tbe lessor company was most likely to 
make in view of tbe perpétuai cbaracter of its term, aflorded a most 
stringent remedy. Aside from tbis provision for its security, tbe 
very cbaracter of tbe claim prevents its inclusion among tbat class 
of claims for materials or supplies proper and reasonable for tbe cur- 
rent maintenance of tbe railroad as a going concern, in favor of 
wbicb a spécial equity exists. Tbe claim is essentially like tbat dis- 
allowed by tbis court in Louisville & N. R. Co. v. Central Trust Co., 
31 C. G. A. 89, 93, 87 Fed. 500, 504. Tbat case, as tbis, involved tbe 
rentals under a lease for a track by wbicb tbe lessee company reacbed 
its station, and certain terminal facilities. Speaking by Judge Sev- 
erens, tbis court, among otber tbings, said: 

"The nature of the claim îs of a klnd ■which, upon the gênerai current of 
authorlty upon the subject, disentitles It to a position of prlority over the 
mortgage debt. It appears to us to stand upon no higher or better ground 
than claims for rentals of rolling stock, which are quite as indispensable to 
the dally opérations of a railroad as are its tracks; and, with respect to 
track rentals for the period prior to the accession of the receiver, they are 
not, as a gênerai rule, recognized as entitled to priority. Thomas v. Car Co., 
149 V. S. 95, 13 Sup. Ct. 824, 3T L. Ed. 663." 

Tbere was no error in excluding tbis item from tbose claims entitled 
to préférence. Tbe second item in tbis account is for |17,627.45, 
claimed to be tbe price of two locomotives sold May 20, 1897, by tbe 
terminal company to tbe railroad company. The only book entry or 
otber writing tending to show tbe origin of tbis claim consists in a 
resolution adopted by the directors of tbe railroad company under 
date of May 20, 1897, in thèse words : 

"Resolved, that the Rodgers s-wltching engines, Nos. 53 and 54, now stand- 
ing in the name of the Columbus Terminal & Transfer Company, be trans- 
ferred to the account of the Columbus, Sandusky & Hocking Railway Com- 
pany, and the Columbus Terminal & Transfer Railroad Company reeeive 
crédit for the same at the price charged them, viz. $17,627.45, thèse engines 
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belng held by the Columbus Terminal & Transfer Company as collatéral B» 
a loan." 

On the same day an entry was made upon the books of the railway 
Company, the immédiate predecessor of the railroad company, in the 
title to the property of the railroad company, which was in thèse 
words : 

"As per resolution of the board of directors under date of May 20, 1897, 
the two Rodgers swltchlng locomotives. Nos. 53 and 54, whlch were trans- 
ferred to the Columbus Terminal & Transfer Bailroad Company July 31, 
1893, are now taken into cost of property account, and terminal company 
credited, as thèse locomotives were held by the terminal company slmply as 
collatéral to loan made June 23, 1803, $60,709.16, and so could not hold them, 
as the tltle had not been transferred." 

It was aiso in évidence that the railroad company had, through 
foreclosure sale, acquired the title to the entire property of the rail- 
way company and its predecessor companies, and had assumed the 
floating debts of such predecessor company under a reorganization 
agreement, the terms and légal efiEect of which we hâve considered and 
determined in the principal case heard upon the same record, and re- 
ported as the Columbus, Sandusky & Hocking Railroad Company Ap- 
peals, 109 Fed. 177. Upon the whole évidence the master reached 
the conclusion that the railroad company did not acquire title to 
thèse locomotives by a purchase from the terminal company through 
the foreclosure proceedings mentioned, and had not agreed to pay 
the terminal company as for a purchase. Upon a re-ref erence certain 
affldavits were introduced, tending to show that the terminal com- 
pany had not held tixese locomotives as security for a loan, but that 
it had taken them in 1893 from one of the defendant's predecessor 
companies at a valuation of |17,627.45, and credited that sum upon 
an obligation of that company for money loaned, and had taken a bill 
of sale. Thèse affidavits do not explain how that predecessor com- 
pany could pass the title to thèse locomotives, subject, as they were, 
to the existing mortgages of that company, which mortgage rights 
hâve been acquired by the présent company through the foreclosure 
proceedings mentioned. Neither do they explain why the transaction 
is styled a "transfer," and not a sale, or why they are transferred 
"to the account of" the railway company, or why the railway com- 
pany should crédit the terminal company with their original valua- 
tion, The inference we draw is that the terminal company's title 
was subject to the mortgages of the old Shawnee & Hocking Com- 
pany. The railroad company, through its purchase of the property 
covered by those mortgages, acquired the title of both mortgagor and 
mortgagees therein. In this situation the crédit originaUy allowed 
the Shawnee Company was, by consent, revoked so as to allow the 
terminal company to stand as a créditer for |17,627.45 on the books 
of the railway company, the successor to the Shawnee Company. 
The railroad company, having assumed the debts of the railway com- 
pany, would thus become the paymaster, though only secondarily lia- 
ble, as we hâve determined on the same record in the case cited above. 
This theory accounts for the mysterious entries we hâve set ont. We 
conclude that the circuit court was right in setting aside the master's 
eupplementary report that the claim represented an ont and out sale 
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to the railroad company, and in conârming his original report that 
the daim, in effect, was a debt of tbe railway company, and not a debt 
incurred in the purchase of property. The relation of the terminal 
company to both the railway and railroad companies was very inti- 
mate. The président of the terminal company was the assistant 
secretary and assistant treasurer of each of the railroad companies. 
He is the principal afflant, upon whose évidence the master modifled 
his report. His explaining afïidavits do not explain the curions 
terms of the resolutions and entries we hâve set out. The whole 
transaction is shrouded in darkness, unless the déductions we hâve 
drawn furnish an explanation. But, upon the assumption that this 
claim is for the price of two locomotives sold out and out by the 
terminal company to the railroad company, it is not a debt created 
for a current operating expense incurred to maintain the railroad as 
a going concern, or its railroad in condition to be used with reason- 
able safety for the transportation of persons and property. No 
évidence was presented to show that the condition or situation of 
this railroad was such as to make the acquisition of two additional 
locomotives reasonably necessary to the usual opération of the rail- 
road. The case stands upon the single fact that a railroad company 
has acquired additional motive power. Some showing that such an 
addition of this kind to its motive power was essential to enable 
the company to discharge its ordinary opérations as a carrier is nec- 
essary to constitute such a claim one for current supplies or ma- 
terials. This conclusion accords with the opinion of this court in 
Rhode Island Locomotive Works v. Continental Trust Co. (decided 
November, 1900) 47 C. 0. A. 147, 108 Fed. 5. That thèse locomotives 
hâve passed under the mortgages, and added to the security of the 
mortgagees, is a circumstance which, by itself, does not entitle the 
appellant to displace the lien of the mortgages. In the case last re- 
ferred to we said: 

"That the equipment purchased added to the earnîng power of the railroad 
company, and has augmented the security held by the mortgagees, Is an élé- 
ment to be considered In passing npon the claim; but this fact has never 
been regarded as in itself justifying the displacement of an antécédent mort- 
gage. International Trust Co. v. T. B. Townsend Brick & Oontracting Co., 
37 C. C. A. 396, 409, 95 Fed. 850, where the cases are coUected and reviewed. 
In Southern Ry. Co. v. Carnegie Steel Co., 20 Sup. Ct 302, 44 L. Ed. 475, 
the suprême court took care to avold throwing doubt upon the earller adju- 
dications of that court by saying: 'We must not be understood as saying 
that a gênerai, unsecured creditor of an insolvent railroad corporation In the 
hands of a receiver Is entltled to priority over mortgage creditors In the 
distribution of net eamings simply because that which he furnished to the 
company prier to the appointment of the receiver was for the préservation 
of the property, and for the beneflt of the mortgage securlties. That, no 
doubt, is an important élément in the matter. Before, however, such a créd- 
iter is accorded a préférence over mortgage creditors in the distribution of 
net earnings In the hands of a receiver of a railroad company, It should 
reasonably appear f rom ail the circumstances, including the amount In- 
volved, and the terms of payment, that the debt was one falrly to be re- 
garded as part of the operating expenses of the railroad Incurred In the 
ordinary course of business, and to be met out of current receipts.' " 

3. The claims of Gilbert H. Stewart and of Harrison, Olds & 
Henderson are claims for professional services rendered to the rail- 
109 F.— 15 
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road Company in spécial cases, and under spécial employaient. The 
master reported that neither claim was entitled to be paid out of the 
Corpus of the mortgaged property in préférence to the mortgagees. 
This report he based upon two grounds: First, that such services 
are ûot services of the class entitled to préférence; second, that 
there had been no diversion of income either before or after the 
receivership. The circuit court held that services rendered to a 
railroad company in spécial cases, and without regard to the beneflt 
received by mortgagees, stood upon an equal plane with claims of 
laborers and supply men; but held that neither of the appellants 
"were entitled to be paid out of the corpus of the mortgaged property 
in préférence to the mortgagees. Thèse claims are not for salaries, 
but for spécial fées earned in the défense of various actions against 
the railroad company, which did not involve the rights or interest of 
the mortgagees of the appellee railroad company, and which, so far 
as is shown, did not directly contribute to the advantage of the mort- 
gagees. If the order made when the receiver in this cause was ap- 
pointed be construed as including claims for services of the kind 
rendered by thèse appellants, the order did not vest in the claimants 
described any absolute right to be paid out of the corpus of the mort- 
gaged property in préférence to the mortgagees. If the receiver had 
acted under that order, and paid thèse claimants out of income, it 
would doubtless protect him. But he did not. He had no surplus 
to so apply. When the claimants sought to hâve their claims paid 
out of the corpus of the mortgaged property, and thereby displace fixed 
liens, the court was free to hear the objections to such a decree, and 
to décide the matter upon settled principles of equity. Eailroad Co. 
V. Wilson, 138 U. S. 501, 506, 11 Sup. Ct. 405, 34 L. Ed. 1023. So, 
if it had appeared that, after requiring the payment of the claims de- 
scribed in the order as a condition to the appointment of a receiver, 
surplus income had been appropriated to the mortgagees, or in the 
permanent improvement of the mortgaged railroad, the court might 
treat such uses of the surplus income as a diversion, which the mort- 
gagees should make good, as was doue in Trust Co. v. Souther, 107 
U. S. 591, 2 Sup. Ct. 295, 27 L. Ed. 488. Claims for légal services 
rendered a railroad company in the ordinary course of its business 
under spécial employment, which do not directly contribute in some 
way to the advantage of mortgagees, do not stand upon a plane with 
the labor of operatives, or the claims of those who furnish materials 
or supplies to maintain it as a going concem. This seems to be the 
plain déduction from the décision in Eailroad Co. v. Wilson, 138 U. S. 
501, 11 Sup. Ct. 405, 34 L. Ed. 1023, where it was sought to hâve coun- 
sel fées rendered the mortgagor company under spécial employment 
preferred over mortgagees. The decree disallowing thèse claims is 
afiSrmed upon this ground. 

4. The master reported that there was no surplus of income ap- 
plicable to the payment of any of thèse debts, and that there had 
been no diversion of income for the beneflt of the mortgagees, either 
by the railroad company or the receiver, and that for this reason 
none of thèse claims were entitled to payment out of the corpus of 
the mortgaged property in préférence to the mortgagees. The ap- 
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pellants excepted to his flnding that there had been no diversion, 
and aiso to his conclusion that, in the absence of such diversion, 
there could be no préférence in proceeds of sale of corpus. We shall 
consider tbe last exception and assignment of error flrst. This court, 
in International Trust Co. v. T. B. Townsend Brick & Contracting 
Co., 37 0. C. A. 396, 95 Fed. 850, and in Rhode Island Locomotive 
Works V. Continental Trust Ck). (decided November, 1900) 108 Fed. 5, 
af ter a full review of ail the décisions of the suprême court in respect 
to the power and authority of a court of equity to provide for the pay- 
ment of labor and supply claims in préférence to mortgagees, reached 
the conclusion that préférence could be given to such claims only 
out of the income of the mortgaged railroad, and that mortgages 
upon the corpus could only be displaced by such creditors when it 
was shown that there had been a diversion of the income, either be- 
fore or after the receivership, by whicb the mortgagees had proflted. 
In Ehode Island Locomotive Works v. Continental Trust Co. we en- 
deavored to formulate from the décisions of the suprême court the 
principle upon which unsecured creditors might be pref erred. Speak- 
ing of the claim seeking a préférence in that case, we said : 

"If the àppellant is to obtain any relief, It must show. Flrst, that the 
demand hère presented Is not a debt created upon the Personal crédit of 
the Company, but a current operatlng expense, Incurred to malntain the 
property as a going concern, and Its railroad in condition to be used with 
reasonable safety for the transportatlon of persons and property, and with 
the expectatlon of the parties that it was .to be met out of the current 
receipts of the company; and, second, that there are net or current earnings 
now applicable to the payment of such debts of the income, or that there 
has been a diversion of the current earnings, either before or sinee the 
receivership, which the mortgagees should equitably restore. International 
Trust Co. V. T. B. Townsend Brick & Contracting Co., 37 C. 0. A. 396, 95 Fed. 
850; Central Trust Co. v. East Tennessee, V. & G. R. Co., 26 C. C. A. 30, 80 
Fed. 624; Virginia & A. Coal Co. v. Central Railroad & Banking Co., 170 
U. S. 365, 18 Sup. et. 657, 42 L. Ed. 1068; Southern Ry. Co. v. Carnegie 
Steel Co., 176 V. S. 257, 285, 20 Sup. Ct 347, 44 L. Ed. 458." 

The ground upon which this doctrine of the primary appropriation 
of income to the payment of current operating expenses rests is that 
the mortgagee impliedly consents. This implication of consent aris- 
es from the fact that a railroad mortgage is a very peculiar kind of 
property. Looking to the long time of such mortgages, the fact that 
the mortgagor is expected to remain in possession until default, that 
the value of the property is largely dépendent upon its continued 
opération, and that the préservation of the franchises of such compa- 
nies dépends upon their continuai exercise, it is not an unreasonable 
assumption that "every railroad mortgagee, in accepting his security, 
impliedly agrées that the current debts made in the ordinary course 
of business shall be paid from the current receipts before he has any 
claim upon the income." Fosdick v. Schall, stipra. The displace- 
ment of mortgage liens cannot be justifled upon any Une of reason- 
ing which assumes that one class of creditors may be deprived of the 
benefits of their contract liens for the benefit of another upon the 
ground that the public interests are thereby subserved by the main- 
tenance of a railway for the public convenience. Such a position 
antagonizes the constitutional principle that private property shall 
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not be taken for the public beneflt without compensation. The 
public cbaracter of such companies is only considered as one of the 
factors in arriving at the conclusion that the mortgagee of the in- 
come contracta only in respect to net income. But, if income alone 
is applicable to the payment of such operating expenses, how has it 
corne about that in many instances such creditors hâve been paid 
out of the corpus of mortgaged property? The ground upon which 
a mortgage upon the corpus may be displaced is most logically stated 
by Chief Justice Waite in Fosdick v. Schall in thèse words : 

"The power rests upon the fact that in the administration of the affaii-s 
of the Company the mortgage creditors hâve got possession of that which 
in equlty belonged to the whole or part of the gênerai creditors. Whatever 
is done, therefore, must be with a view to a restoration by the mortgage 
creditors of that whlch they hâve thus inequltably obtained. It f ollows that, 
if there has been in reality no diversion, there can be no restoration, and 
that the amount of restoration should be made to dépend upon the amount 
of diversion." 

The fact that such claims seem to hâve been paid in Miltenberger 
V. Eailroad Co., 106 U. S. 286, 1 Sup. Ct. 140, 37 L. Ed. 117, and that 
Justice Blatchford does not refer to or discuss the doctrine of di- 
version of income, has been regarded by some of the circuit courts 
and by some of the circuit courts of appeal as justifying the displace- 
ment of mortgage liens independently of any diversion of iDCome; 
and counsel in the cases at bar hâve urged that évidence of a di- 
version of income is no longer necessary. We cannot give that con- 
séquence to that case in view of the restatement of the diversion 
doctrine in the later cases of Burnham v. Bowen, 111 U. S. 776, 4 
Sup. Ct. 675, 28 L. Ed. 596, and St. Louis, A. & T. H. K. Co. v. Oleve- 
land, 0., C. & I. R. Co., 125 U. S. 658, 673, 8 Sup. Ct. 1011, 31 L. Ed. 
832. In St. Louis, A. & T. E. Co. v. Cleveland, C, 0. & I. R. Co., last 
cited, the claimant was denied payment out of the proceeds of sale 
of the mortgaged property because no diversion of income had been 
shown. Touching the necessity of proof of such diversion, the court 
said: 

"There are cases, it Is true, where, owing to spécial circumstances, an 
equity arises in favor of certain classes of creditors of an insolvent raiiroad 
corporation otherwise unsecured, by which they are entitled to outranlc in 
priority of payment, even upon a distribution of the proceeds of a sale of 
the body of the property, those who are secured by prior mortgage liens. 
Illustrations and instances of thèse cases are to be found in Fosdiclî v. 
Schall, 99 U. S. 235, 25 L. Ed. 339; Miltenberger v. Kailroad Co., 106 U. S. 
286, 1 Sup. et. 140, 27 L. Ed. 117; Trust Co. v. Souther, 107 U. S. 591, 2 Sup. 
Gt. 295, 27 L. Ed. 488; Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. 675, 28 
L. Ed. 596; Union Trust Co. v. Illinois M. R. Oo., 117 U. S. 434, 6 Sup. Ct. 
809, 29 li. Ed. 963; Dow v. Eailroad Co., 124 U. S. 652, 8 Sup. a. 673, 31 L. 
Ed. 565; Sage v. Raiiroad Co., 125 U. S. 361, 8 Sup. Ct. 887, 31 L. Ed. 694; 
and Trust Co. v. Morrison, 125 U. S. 591, 8 Sup. Ct. 1004, 31 L. Ed. 825. The 
rule governing In ail tbese cases was stated by Chief Justice Waite in Burn- 
ham V. Bowen, 111 U. S. 776, 783. 4 Sup. Ct. 675, 679, 28 L. Ed. 596, 599, 
as f ollows: 'That, If eurrent earnings are used for the beneflt of mortgage 
creditors before cùrrent expenses are paid, the mortgage security is charge- 
able in equlty wlth the restoration of the fund which has been thus improp- 
erly applied to their use.' There has been no departure from this rule in any 
of the cases cited. It has been adhered to and reafflrmed in them ail. 
Admittlng, therefore, that the reasonable rent of the leased Une accruing to 
the petitioner was a proper charge upon the gross income of the Indianapolis 
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& St. Louis Rallroad Company, as a part of its current operating expenses, 
before any net income could arise applicable to the payment of the interest 
on the mortgage bonds, it must still be shown, to entitle tbe petitioner to the 
relief prayed for, that the arrearage due on account thereof has arisen by 
the diversion and misappropriation of the fund that ought to hâve been ap- 
pUed to its payment to the use and beneflt of the mortgage bondholders. 
Gounsel for the petitioner undertake to do thls, and Insist that upon the 
proofs in thls case it satisfactorily appears that such a diversion and mis- 
appropriation hâve talien place, to its injury, and to the advantage and 
benefit of the bondholders claiming the fund in court for distribution." 

In Virginia & A. Coal Co. v. Central Railroad & Banking Co., 170 
U. S. 355, 365, 18 Sup. Ct. 657, 42 L. Ed. 1068, and in Southern Ry. 
Co. V. Carnegie Steel Co., 176 U. S. 257, 293, 20 Snp. a. 347, 44 L. Ed. 
458, the conclusions were founded upon évidence of diversion of in- 
come, the opinions being full and elaborate upon this point. We are 
aware of the fact that in maintaining the necessity for évidence of 
diversion of income before allowing solemn mortgage securities to 
be displaced we are in disagreement with other courts of appeal 
for whose judgment we entertain very great respect. Believing, as 
we do, that we hâve correctly interpreted the opinions of the suprême 
court, and that the limitations which hâve been placed upon the 
preferential character of unsecured operating debts are in accord 
with settled principles of justice, we shall adhère to the views we 
entertain until the suprême court shall otherwise adjudicate. 

5. ïhe master's report upon the matter of diversion is based upon 
an error of law. He has assumed that the payment of car-trust 
obligations out of current income is not a diversion. Thèse obliga- 
tions represented the purchase price for cars, the title being retained 
by the vendor to secure the price. In this case it appears that thèse 
obligations were incurred by one or other of the predeeessor compa- 
nies of the railroad company, and that the latter acquired the equip- 
ment subject to unpaid purchase money. The equipment was then 
included in the mortgages hère under foreclosure, and it has been 
ordered to be sold as the property of the railroad mortgagor, the un- 
paid balance of purchase money having been paid off by receiver'a 
certiûcates. It is plain that the payment of car-trust obligations by 
the railroad company enhanced the interest of the mortgagees in 
such equipment. To the extent that such prior obligations were 
paid olï, the mortgagees were benefited. Debts incurred for the pur- 
pose of making additions to the permanent equipment and motive 
power of a mortgaged railroad are not current operating expenses 
for supplies or materials, and are not preferential debts. Ehode 
Island Locomotive Works v. Continental Trust Co., cited above. If 
such debts would not be preferential debts if unpaid, their payment 
out of a fund primarily applicable to such debts is a diversion which 
the bondholders must make good if they were thereby benefited. It 
is said, in support of the report, that money was received from the 
sale of bonds, and from sources other than current earnings, which 
more than made good any income applied to car-trust obligations. 
If that is true, the appellants cannot complain. Central Ti-ust Co. 
V. East Tennessee, V. & G. R. Co., 26 C. C. A. 30, 80 Fed. 624; St. 
Louis, A. & T. H. R. Co. v. Cleveland, C, C. & L E. Co., 125 U. S. 
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658, 675, 8 Sup. Ot. 1011, 31 L. Ed. 832. The question is one wMcb 
must involve a careful examination of the bocks of the railroad 
Company by persons expert in such matters. The master's report, 
standing as it does upon an erroneous principle of law, is of little 
or no value. The exception pointing out this error should hâve been 
sustained. 

The decree conflrming the master's report, so far as it found there 
had been no diversion of income, will be reversed, and the causes of 
Winfleld S. Gregg, The Adams & Westlake Company, the Louisville 
& Nashville Eaiiroad Company, and the Baltimore & Ohio South- 
western Eaiiroad Company will be remanded to the circuit court, with 
directions to reopen the master's report upon the question of di- 
version of income, and refer same, v^ith leave to both parties to take 
additional évidence. The costs of this appeal in the four cases men- 
tioned vyill be paid by the receiver. The decree in the cause of the 
Columbus Terminal Company, and of G. H. Stewart, and of Harrison, 
Olds & Henderson V7ill be afflnned, with costs 
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SAME V. ROBINSON. 

(Circuit Court of Appeals, Sixth Circuit. May 7, 1901.) 

Nos. 853, 872. 

1. EAILROADS— FORECLOSOEB OP MoRTGAGK— PrEFERENTIAL DBBTS. 

A provision of an order appointing a receiver for a railroad in a fore- 
closure suit directlng hlm to pay tralflc and mileage balances which had 
accrued wlthln six months, while it entitled another company to prefer- 
ential payment from the Income of the receivership of a claim for a 
balance on mileage sold over Its road by the défendant company and 
redeemed wlthln six months, does not couvert such claim into one 
against the receivership. entitled to absolute payment from the corpus 
of the mortgaged property in préférence to the mortgage debt. 

2. Samk — Mileage Redeemed bt Othbr Companibs During RBCBivBHSHrp. 

A railroad company which has authorized a second company to Issue 
tickets or mileage over Its Une Is bound by its obligation to the holders 
to redeem the same, and look to the issuing company for settlement, not- 
withstanding the latter's Insolvency; and an agreement by its receiver to 
pay the amount of such mileage as shall be taken up after his appolnt- 
ment does not couvert the claim, which was a debt of the company, into 
one of the receivership. 

Appeals from the Circuit Court of the United States for the South- 
ern District of Ohio. 

James H. Hoyt, for Monsarrat. 
Lawrence Maxwell, Jr., for Robinson. 

Morrison E. Waite, for Mercantile Trust Oo. and Metropolitan 
Trust Co. 
Before LURTON, DAY, and SEVEEENS, Circuit Judges. 

LUBTON, Circuit Judge. Thèse two cases hâve been heard to- 
gether, and involve the same question. The appeal of Monsarrat, as 
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receiver of the Columbus, Hocking Valley & Toledo Eailway Com- 
pany, in cause No. 853, is from a decree dismissing an intervening 
pétition filed by him against Joseph Kobinson, successor to S. M. 
Felton, as receiver of the Columbus, Sandusky & Hocking Railroad 
Company, praying a decree against Eobinson, as receiver, upon an 
account for |7,522.64. Monsarrat was appointed receiver of the 
Hocking Valley Company by the court below, Pebruary 24, 1897. 
Under an arrangement entered into between him, as receiver, and 
the défendant the railroad company, mileage tickets were issued by 
Monsarrat, as receiver, good over the railroad of the railroad com- 
pany, and by the latter company good over the Une operated by Mon- 
sarrat, as receiver. June 2, 1897, Felton was appointed receiver of 
the railroad company. At that time many mileage books were out- 
standing, which had been sold by the railroad company, good over 
the Hocking Valley Line. Monsarrat, as receiver, continued, after 
the appointment of a receiver for the railroad company, to accept 
thèse outstanding mileage books when presented upon his railroad. 
He now claims that, after crediting ail mileage coupons sold by him 
and honored by the railroad company, or its receiver, a balance is 
due him, as receiver, of |7,522.64. Much the larger part of this ac- 
crued during March, April, and May, 1897, being for mileage coupons 
taken up by Monsarrat before a receiver was appointed for the de- 
fendant railroad company. Appellant insists that the whole claim 
is a liability of the receivership, and the object of his intervention 
was to hâve it so declared and paid. The decree from which appel- 
lant bas appealed was one holding that the receiver was not liable 
on account of mileage books issued by the railroad company prior 
to his appointment as receiver. In this conclusion we concur. The 
contention that the balance due on this mileage account when a re- 
ceiver was appointed for the défendant railroad company became a 
liability of the receiver by virtue of the order made when the receiver 
was appointed is unsound. That order was the usual order made in 
such cases directing the receiver to pay labor, supply, and material 
claims, and "traflûc or mileage balances," which had accrued within 
six months. Conceding that the order included the balance due on 
this mileage account, still it does not follow that the claim became 
thereby a receiver's debt. In the case of Gregg v. Trust Co. (a case 
against the same receiver, and decided at this term) 109 Fed. 220, 
we had occasion to pass upon the légal elïect of that order, it being 
there contended that every claim within the terms of that order was 
thereby preferred over the mortgagees in the corpus of the mort- 
gaged estate. We then held that, while the receiver would hâve been 
protected if he had paid ont of the earnings of the receivership the 
claims embraced within the order, yet the order did not vest in any 
of the claimants an absolute right of payment ont of the corpus of 
the mortgaged estate in préférence to the mortgagees, and that if, 
in default of income out of which the receiver might comply witli 
the order, creditors should seek to displace mortgages resting upon 
the corpus of the railroad, the mortgagees were entitled to be heard. 
The case of Eailroad Co. v. Wilson, 138 U. S. 501, 506, 11 Sup. Gt. 
405, 34 L. Ed. 1023, was cited as an express authority. If this was a 
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right conclusion, it clearly foUows that such an order did not liave 
the effect of converting debts of tlie railroad company into debts of 
the receiver. 

It is next said that Mr. Pelton, the predecessor of the appellee in 
the receivership, shortly after his appointaient agreed that, if ap- 
pellant would exercise care in rejecting mileage bocks presented by 
other than the original owners, he would honor whatever mileage he 
took up. This statement had manifestly no référence to the account 
for coupons taken up before he became receiver. Its utmost effect 
was to promise payment for coupons thereafter taken up. This 
limits its application to about 11,400 of the account hère involved. 
As this mileage was sold by the railroad company while acting as 
the agent of the appellant, so far as the mileage books were receiv- 
able over the railroad operated by Monsarrat, the railroad company 
came under obligation to account to appellant whenever such mile- 
age was used on his railroad. The obligation of appellant to receive 
such mileage books when presented for fares was a fixed contractual 
obligation towards every holder of mileage books, and was in no 
wise affected by the subséquent appointment of Pelton as receiver; 
and the remedy of appellants for mileage so used on his railroad was 
against his agent, the railroad company, which sold the ticket. Cow- 
en V. Winters, 37 C. 0. A. 628, 96 Fed. 929. The undertaking by the 
receiver to assume this obligation of the railroad company to the ap- 
pellant for such outstanding mileage cannot operate to couvert this 
claim into a debt of the receivership. The receiver had no such 
authority, either under the order made when he was appointed or 
under his gênerai authority as receiver. In cause No. 872 the appel- 
lant sought to set off a liability to Robinson, receiver, by the claim 
preferred independently under tiie intervention from which cause No. 
853 is an appeal. In both cases the court held that the claim was a 
liability of the railroad company, and not a liability of the receiver- 
ship. That the claim is one of the class entitled to a préférence in 
the income, we hâve no doubt. Appellant, in No. 853, has assigned 
it as error that the pétition was dismissed, when it should hâve been 
entertained so far as to permit the claim to share in any distribution 
of income arising under the receivership. To this extent, and for 
this purpose only, the decree may be modified so as to allow the claim 
to be established as a preferential debt, with leave to share in any 
fund which shall arise from surplus earnings of the receivership. 
The decree in No. 872, denying this claim as a set-olï, is aiïirmed, 
with costs. Costs in No. 853 will also be paid by appellant, as re- 
ceiver. 
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BBATTIE V. EDGH MOOB BRIDGE WORKS. 

(Circuit Court, S. D. New ïorl£. March 30, 1901. 

Master and Servant— InJury of Servant— Dnsafb Place to Work. 

Défendant was engaged in putting in a tier of false wark for an Iron 
bridge, the work consisting of bents supported on piles. The plan re- 
quired longitudinal cross braces between the bents to prevent them from 
tipping over lengthwise of the work. No braces had been put in be- 
tween the last three bents, and none were being put in, when a traveler, 
weighing 30 tons, was run out over them, and put to work in raising 
timbers and materials to place, and sueh bents and the piles under them 
were broken down by the weight, killing plaintiff's intestate, who was 
working underneath. Eeld, that the structural defects of the work and 
the putting of the unbraced bents to use for carrying the traveler were 
matters for which défendant was responsible under Its duty to exercise 
care to provide its servants with a reagonably safe place in which to 
work, and that It could not avoid liability on the ground that the négli- 
gence was that of fellow servants of the deceased. 

On Motion for New Trial. 

Thomas P. Wickes, for plaintifl. 
Cari A. De Gersdorff, for défendant. 

WHEELEE, District Judge. The défendant was putting in a tier 
of false work upon piles, in bents, for an iron bridge. A traveler, 
weighing upwards of 30 tons, moving on a track on top, was nsed 
for raising timbers and materials to place. The plan of the structure 
required longitudinal X-braces between the bents to keep them from 
tipping over lengthwise of the work. None had been put on, or were 
being put on, between the sixth and seventh and seventh and eighth 
bents. The intestate was a well-experienced workman employed 
about the work upon and between thèse bents. The traveler was 
run out on the track resting upon thèse bents, and put to work. 
The bents went down under its weight. The piles under the eighth 
bent were broken, and the intestate was killed. There was évidence 
that he, under direction of a superior, pulled a pin that fastened a 
stringer between the bents just before the traveler fell, and that 
something seemed to then give way; also that he did not pull the 
pin, and that there were other stringers suflticient, so that nothing 
gave way because of such act. The principal rulings of the trial 
were made upon the idea that the intestate was entitled to a rea- 
sonably safe place to work in, free from dangers of defects in the 
structure itself for want of fit materials, or of completion not then 
in process at that place, making it unsafe fnv the uses to which it 
was put, as if it had been completed, by those in charge for the de- 
fendant, who, as to this, would represent the défendant, and not be 
fellow servants with the intestate; and that the intestate would 
not be bound to know the efit'ect upon the safety of the structure 
in ail its parts of doing work upon it in particular places, as he was 
directed. In takiug exceptions to the charge, and in argument upon 
this motion for a new trial, the defendant's counsel appears to hâve 
understood it to hâve been stated to the jury that "the défendants 
were not intending to put on any more braces," and that the intes- 
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tate "did not appear to hâve been a sMUed bridge builder," The 
expressions used were not intended to be, and do not now seem war- 
rantably to hâve been, so understood. That as to X-braces, in this 
respect, was in thèse words: "The structure that was being built 
was nearly completed. As I understand it, they had got to the sixth 
and seventh bents, and were not intending to put on any more X- 
braces there, and they were not putting on braces when this hap- 
pened." That as to the intestate was: "He was not an engineer. 
He don't appear to hâve been a skilled bridge builder that would 
understand the eflect of putting in or taking out a timber. The 
évidence shows him to bave been an intelligent man at work there." 
The évidence was clear that there were no X-braces beyond the sixth 
bent, and, when sifted, that none had been put on anywhere about 
there within a day or two before; and, while there was ample évi- 
dence that the intestate was an experienced workman on bridges, 
there was none that he was ever a bridge builder in the sensé of 
being the constructor of the whole. The expressions were not used 
to control, and are not thought to hâve in any way misled, the jury 
in passing upon the questions submitted to them. The intestate 
was at work on a part of the structure sustained by the eighth row 
of piles, which had been completed as a part of the support to the 
place, and below the traveler between bents that had no X-braces, 
and had been put to use as if completed to carry the traveler above 
the place of bis employment at the time; and the jury hâve found 
that the piles, or the bents, or both were dangerously defective, and 
that the defects caused the death of the intestate without his con- 
tributing fault. Thèse were structural defects, not merely incidental 
to the doing of anything for the completion of thèse parts of the 
work. The procuring and the manner of setting the piles, and the 
putting thèse bents to use for carrying the traveler as if completed, 
belonged to the défendant, as master, represented by those put in 
charge of the whole. They do not seem to hâve been, while acting 
in that capacity, fellow servants of the workmen, as that one, if 
any one, who puUed the pin in question was. This case, in this re- 
spect, does not seem to be so much like Armour v. Hahn, 111 U. S. 
313, 4 Sup. et. 433, 28 L. Ed. 440, much relied upon in behalf of the 
défendants, as like Mather v. Rillston, 156 U. S. 391, 15 Sup. Ct. 
464, 39 L. Ed. 464, Eailway Co. v. Archibald, 170 U. S. 665, 18 Sup. 
Ct. 777, 42 L. Ed. 1188, and Hyde Co. v. Kennedy, 40 C. G. A. 69, 
99 Fed. 679, where principals were held liable to workmen for négli- 
gence of those put in charge of dangerous materials, structures, and 
appliances. No good çeason is now made to appear for summarily 
disturbing* the verdict. Motion for new trial overruled. 
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CLARK V. BARNEY DUMPING CO. 

(Circuit Court, S. D. New Yorlî. March 30, 1901.) 

New Trial— Verdict Conteaky to Evidence. 

After two findings by juries the same way on a question of tact, the 
verdict will not be dlsturbed because the weight of évidence seems to 
the court to be against such flndings.i 

On Motion for New Trial. 

Fredk. E. Perham, for plaintiff. 
Edward C. Perkins, for défendant. 

WHEELEK, District Judge. That the small deck of the dumping 
boat, where the plaintiff was required to be, was, with the tiller 
swinging above it and sweeping over almost its entire surface, an 
unreasonably dangerous place to put a person at work, it seems to 
hâve been well enough found by the jury. The principal question 
in respect to liability for it is whether the plaintiiî was not so guilty 
of contributory négligence in working there as to defeat ail right 
of recovery for the injury caused by the défendant'» négligence in 
not providing a safe place. This dépends upon whether he was rea- 
sonably induced to stay by encouragement that it should be made 
safer. Two juries hâve found that he was. On this trial he has testi- 
iied that he told the superintendent on the first pay day that he was 
in danger of his life there, and that the superintendent said they 
were going to hâve the boat out in a f ew days and would hâve it flxed, 
and that they had the same talk twice more, and the last time but 
two or three days before the injury from being struck by the tiller. 
This is disputed by the superintendent, and made less probable by 
proof of difflculty in making such changes, but is somewhat cor- 
roborated by testimony of the plaintiff's daughter. The fact and 
reasonableness of the inducement were for the jury, and it cannot be 
justly said that the finding in this respect was without évidence. 
The prépondérance is properly argued, and may seem, to hâve been 
the other way, but our law commits the settlement of such questions 
of fact to a jury; and, after two iindings the same way, the verdict 
of the jury should not be disturbed but for weighty reason, such as is 
not now made to appear hère. Point is made that the défendants 
had a right to hâve an even dangerous boat, and to employ men upon 
it, if they would, without liability, and that inducements to stay by 
promising changes would not affect their légal relations, as promis- 
ing repairs of sudden defects might. Of course, employés may work, 
or not, as they may choose, in view of obvious dangers, temporary or 
permanent, but without right of action for injury from such dangers 
if they choose to work. If, however, they are reasonably induced 
to come or remain within reach of the dangers, there would seem to 
be no différence as to the contributory négligence in either case, ex- 

1 As to rules goveming new trial in fédéral courts, see note to O'Cîonnell 
V. Reed, 5 C. 0. A. 605. 
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cept as to amonnt of proof under the circumstances, whîcli would 5e 
for the jury. The question in either case would be one of adéquate 
inducement. Motion for new trial overruled. 



MARSH V. UNITED STATES. 

(District Cotirt, N. D. Florida. June 5, 1901.) 

L Clerkb of Uhitbd States Courts— Action for Fkks— Issues and Proofs. 
In an action by the clerk of a circuit and district court against the 
United States to recover fées charged for record entries made in crim- 
Inal cases, which hâve been disallowed by the treasury department, 
the clerk's accounts, which were presented to and approved by the 
court, are prima facie évidence of the correctness of the items thereia 
contained, and the plaintiff Is not requlred to prove that each separate 
entry for which a charge is made therein, which purports to relate to 
a separate and distinct transaction, does in fact relate to such a trans- 
action, so as to entitle hlm to charge for the same as a folio, under 
Kev. St. I 854, and especially where the statements of disallowances by 
the audltor do not disclose what partlcular items are objected to, nor 
any prlnclple upon which the disallowances were made. 

& Samk— Records— Separate Entries. 

The retum and verdict of the Jury in a crimlnal case in the district 
court is a separate proceeding or step in the case, which the clerk is 
entitled to record by a separate entry from the record of the trial, and 
to charge for as such. 

Action by Plaintiff as Clerk of the Circuit and District Court to 
Recover Fées. 
Frederick W. Marsh, in pro. per. 
John Eagan, U. S. Dist. Atty. 

SWAYNE, District Judge. This cause is now before the court on 
final hearing for the third time, having been twice appealed and re- 
manded, — the flrst time remanded because of an act of congress tak- 
ing away the jurisdiction of this court, which was subsequently re- 
stored; the second time remanded for errors in the judgment in 
allowing items in Schedules B and D. On the considération of the 
last appeal, the circuit court of appeals for this circuit exhaustively 
considered the assignment of errors in relation to the items in 
Schednle A of the pétition, which involves many hundred items for 
entries in the minutes of the court in criminal causes, charged as 
separate entries as to each proceeding, under section 828, par. 8, Rev. 
St. Based on the written opinion of the court, as reported in 
(C. C. A.) 106 Fed. 474, each party to this cause claims the contention 
of the other untenable, and appeals to this court for a construction of 
the law, as set forth in that opinion, applicable to the facts submit- 
ted on the new trial. There are certain features in the method of 
charging and auditing claims of this nature which hâve been more 
clearly presented to the court at this trial, and which will enable 
the court to arrive at a definite understanding of the cause. After 
a careful investigation, it seems apparent that not the slightest at- 
tention was given in auditing thèse aocounts to either the subject- 
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matter of the proceedings, or, in most instances, the lapse of time 
between an entry and the subséquent step in the proceeding. I flnd 
in the items that hâve been called to my attention that where entries 
hâve been made on a particular day under proper caption, and subsé- 
quent proceedings on other days under separate captions, there 
seemed to be no endeavor in the audit to notice such severance, but 
the account was audited and allowed according to the total number 
of words in ail the entries on ail days in which proceedings were had 
in the cause. There is no disallowance of any particular order or 
entry. The petitioner cannot lay his ânger on a single item in ail his 
accounts covering thèse items that was disallowed. He could not 
incorporate in the bill of particular s any entry he bas made which 
was disallowed. His claim is flnally sifted down to this: He pre- 
sented an account, which was duly approved as required by law, and 
sent to the accounting offlcers of the treasury department, who in 
its settlenii..xc made arbitrary and unspecified disallowances, accord- 
ing to the rule above stated, and of the character following: "3 
folios in Nos. 12-29-69-82; 4 folios in Nos. 33-100-137," etc. Thèse 
statements show how impossible it is to arrive at any understanding 
of the contention of the department, in the light of the décision above 
quoted governing this case. 

This court was and is of the opinion "that it does not appear that 
any two entries were one and the same transaction," and in many or 
most of the charges "that they were entered on the same day, or even 
in the same week." The court is also of the opinion that they were 
in each event "for separate proceedings, and the contrary does not ap- 
pear anywhere in the records of this court," "nor does it appear from 
the records that any two orders charged for were parts of the same 
transaction." The court cannot find anywhere "that one order or 
transaction bas been divided needlessly to increase the number of 
folios." 

The comptroUer conclndes that the appellate court adopted his con- 
tention as to chronological division of entries, but I cannot so under- 
stand the décision. The défendant contends that it was incumbent 
upon the petitioner to go into ail the accounts and items covering 
the period of thèse disallowances, and show aflfirmatively that they 
were thus made. This court bas already passed upon those accounts, 
approving ail items, which made them prima facie évidence of their 
correctness, they bave been ofEered in évidence, and it is therein set 
out that charges were made for separate and distinct entries. 

The petitioner selected the record entries of a cause lately dis- 
posed of in the circuit court as an illustration of the manner of enter- 
ing and charging for entries in criminal causes, which was incorpo- 
ra ted in the flnding of fact filed herewith, not because it had relation 
directly to any item in dispute, but because it contained the greatest 
variety and number of entries of any cause on the records hère. It 
will be seen from this record the division or classification which the 
petitioner bas adopted relating to entries. He charges for the entry 
of the return of the indictment by the grand jury, which is usually on 
a separate day from most or ail other proceedings in the cause, 1 
folio, 15 cents (133 words); the next charge is for motion and order 
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for bench warrant, 1 folio (101 words); on a subséquent day, motion 
and order bail, 1 folio (58 words); motion and order for continuance, 
1 folio (64 words) ; at a subséquent term, the same motion and order, 
1 folio (40 words); at a later term, for entering motion and order 
for arraignment, entering arraignment, appearance, and plea, 2 folios 
(159 words) ; the entry of the case called for trial, motion and order 
for jury, and trial, 2 folios (150 words) ; the entry of the return and 
verdict of the jury, 1 folio (21 words) ; the entry of the order remand- 
ing the défendant, — which fées were disallowed under a separate 
schedule in the pétition, according to provisions of section 1030, 
Rev. St. The motion of the district attorney for sentence and the 
appearance of the prisoner are charged for as a separate folio from 
the sentence following, but combined therewith they aggregate 240 
words, or very nearly 3 folios, and are charged jointly or severally 
in the clerk's accoun'ts as 2 folios ; the motion in arrest of judgment 
and the order thereon, 1 folio (79 words), and the order to the 
marshal to furnish meals to the jurors while engaged in the trial of 
the cause, 1 folio (56 words). 

The change in the nature of the plea or other proceeding in a cause 
does not in any manner change the principle followed by the peti- 
tioner in the classification of the proceedings. They follow the rules 
of the court, and further illustration is unnecessary. In the auditing 
of the accounts, including the charges made by the clerk for fées 
earned in the case given above, it appears that in the two quarters 
covering this period the auditor seemed not to adhère even to the 
rule stated by him as above given. In the flrst quarter, where the 
actual number of orders and proceedings was 4, and so charged for, 
and the total number of words was 356, making, in any event, 4 folios, 
I find that the auditor, in statement No. 56,996, under item 7, disal- 
lowed arbitrarily 2 folios of the amount so charged. In the subsé- 
quent quarter the number of entries of separate proceedings made 
and charged for was 11 (some of the proceedings constituted 2 folios), 
4 of which were disallowed, and the balance, 7 folios, paid, notwith- 
standiiîg there were 795 words, the équivalent, if counted consecu- 
tively, of 8 folios. See Statement of Auditor No. 62,963. This meth- 
od of auditing, if it had been carried ont in relation to ail of the pe- 
titioner's accounts, would resuit in large discrepancies, even on the 
basis assumed by the auditor. There is a suggestion, in explanation 
of this condition, that the petitloner was required to and did state in 
a mémorandum that the total number of words in the journal entries 
was 691 in the latter account, but it is also asserted that this was 
intended and so understood to include only the ordinary proceedings, 
and that orders of the nature of continuances and to the marshal to 
furnish meals to the jury were never included in this computation, 
as it was so clearly understood that thèse, in their very nature, were 
separate and distinct from the other entries, and were so conceded. 
This case has been so carefully studied because it is the only one 
presented as an illustration of the respective views taken by the 
parties, and the method on the one hand of charging, and on the 
other of auditing, items of this nature, and of the statement hereto- 
fore made in this opinion to the effect that it is impossible to arrive 
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at any understanding of the contention of tlie auditing department of 
the treasury. 

The only doubt that has been suggested to the court as to the clear 
and distinct division of the proceedings and charges is as to the 
return of the verdict being chargeable separately from the trial. As 
added thereto, it would not increase the number of folios in that item, 
and by being merged therein would eliminate one folio from the 
entries in the case. After considering the matter, it seems that, 
from the fact that the jury retire from the court room and hold a 
separate délibération apart from the ordinary proceedings in court, 
■which often lasts for days, their retum and verdict is a separate pro- 
ceeding or step in the case. I find that this item as to the period 
covered by thèse accounts amounts to about 166- folios of |24.75, 
which is, at most, a mère calculation, but the best the facts admit of . 

Schedule C was fully considered and allowed by the circuit court 
of appeals, and in this trial the same ruling will necessarily be fol- 
lowed. Schedule P was not passed upon on this appeal. Tbe court 
will adopt the same conclusions of law as in its opinion âled in this 
cause on May 5, 1900, and the same ruling is adopted as to Schedule 
G-, except as to certain items withdrawn by petitioner. A judgment 
may be entered in accordance with the above principles 



TJMTED STATES v. PRICB TRADING CO. et al. 

(Circuit Court of Appeals, Eightli Circuit Aprll 19, 1901.) 

No. 1,468. 

1. Public Lands— Cutting dp Timbbr by Bailroad Company— Constbuctiok 

OF Statuts. 

Under Act March 3, 1875 (18 Stat. 482), grantlng to railroads a rlght 
of way through the public lands of tlie United States, a railroad company 
constructing its Une In conformity with its provisions, and which is 
thereby glven the right to taise timber from public lands adjacent to be 
used In the construction of Its road, Is authorized to take timber from 
lands adjacent to any part of its completed main Une for use In the 
original construction of a branch Une which It Is authorized by its char- 
ter to buUd, although such branch Is not constructed for several years 
after the main Une. 

2. Same— Timber Wrongpully Cut— Subséquent Sale for Authorized Use. 

Where timber has been wrongfully eut from public lands of the United 
States, and while in the hands of a purchaser has been elaimed as the 
property of the United States by its agent, the title of the government 
cannot be devested by a subséquent sale of the timber by such purchaser 
to a railroad company for use in the construction of Its road, although 
the company would hâve had the right to eut it for such purpose had it 
been standing. 
S. Bame— Cutting dp Timber prom Minéral Lands— Régulations Qovehn- 

ING. 

The régulations prescrlbed by the secretary of the Interior, under and 
pursuant to Act June 3, 1878 (20 Stat. 88), authorlzlng the cutting of 
timber from public minerai lands in certain states and territorles for 
building, agrlcultural, minlng, or other domestlc purposes, which régula- 
tions require "every owner or manager of a sawmill, or other person 
felUng or removing timber under the provisions of this act," to keep 
a record showlng by whom such timber was eut, from what lands, evl- 
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dence 6t minerai character, to whom the tlmber was sold, and for what 
purpose, etc., and to take from each purchaser a written certificate, 
under oath, that the purchase Is made for hls own use, and for an 
authorized purpose, contemplate the keeping of such records only by 
persons who, like the proprletors of sawmills, make a business of cut- 
ting tlmber on minerai lands and selling It, or who are engaged to a 
considérable extent In such business, and they do not apply to settlers 
engaged chlefly in other pursults, who eut small quantitles of timber 
from minerai lands which they oceupy, and who barter the same to a 
trader, wlth the understandlng that It will be resold to other farmers or 
ranchmen In the vlcinity for domestlc uses, so as to render such cutting 
or sale unlawful, although the prescribed conditions are not complied 
with. Sanborn, Circuit Judge, dlssenting. 

4. Same— Statute Qiving Right to Cut Timbbb from Minéral Lands— Re 

PBAii BY Implication. 

The rlght glven by Act June 3, 1878 (20 Stat. 88), to cltlzens of the 
States of Colorado and Nevada, and the terrltories, exceptlng Washing- 
ton, to cut tlmber from public minerai lands for certain domestic 
purposes, was not afCected by the act of the same date (20 Stat. 89) 
for the sale of timber lands in the States of Californla, Oregon, Nevada, 
and in Washington terrltory, and which prohibited the cutting of timber 
on any public lands in those states and terrltory wlth intent "to expert 
or dispose of the same," as amended by act of August 4, 1892 (2T Stat. 
348), by strlking ont. the names of the states and terrltory thereln 
named, and insertlng in Heu thereof the words "public-land states." 
The first act was spécial, and deslgned for the benefit of the résidents 
of states and territories in many parts of which timber is scarce. and 
the amendment to the second act must be construed as authoriziiis; 
the sale of timber lands In ail other publlc-land states, and not as re- 
pealing by implication the privilèges conferred by such spécial act. 

5. Appbal— Décision— Disregard op Brror. 

It is only where there Is no doubt that an error committed on the trial 
of a cause was without préjudice, and that a second trial must resuit in 
the same judgment, that an appellate court may disregard such error, 
and affirm the judgment rendered. Per Sanborn, Circuit Judge, dis- 
senting. 

6. Pdblic Lands— Action for Unlawfui, Cutting op Timber- Défense. 

To sustain a défense to an action by the United States to recover the 
value of timber conceded to hâve been cut from public lands, and which 
was purchased by défendant from sundry persons who eut the same, 
on the ground that the cutting was authorized and lawful, under Act June 
3, 1878 (20 Stat. 88), and the régulations prescribed by the secretary 
thereunder, the défendant must prove (1) that the choppers who f elled 
and removed the timber were bona fide résidents of the state; (2) that 
the land from which it was cut was of strictly minerai character; (3) 
that such land was not subject to entry under existing laws of the 
United States, except for minerai entry; and (4) that the choppers sold 
the timber to cltlzens and bona flde résidents of the state for tlie legiti- 
mâte use of such purchasers for building, agricultural, mlning, or other 
domestic purposes. Each of thèse facts is essential to such défense, 
without regard to whether rule 4 of the régulations requiring a record 
to be kept is applicable to the case, and the erroneous direction of a 
verdict for défendant in such a case cannot be held without préjudice, 
where the évidence in the record leaves a question for the jury upon 
either orie of such facts. Per Sanborn, Circuit Judge, dlssenting. 

In Error to the Circuit Court of tbe United States for the District 
of Utah. 

The United States Instituted this action on May 12, 1899, agalnst the de- 
fendants in error to recover the value of 12,346 fence posts, of the value of 
$987.68, allegihg, in substance, that the posts had been unlawfully cut and 
removed from government lands. The case was tried princlpally upon au 
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agreed stàtement ot facts, from whleh we cull the followlng admissions: The 
Price Trading Company is a mercantile corporation. A. BalUnger is Its secre- 
tary. At the tlme alleged In the complaint the Prlce Trading Company had 
possession of 10,253 cedar posts, whlch had been eut upon the unsurveyed 
lands of the TJnited States from six to ten miles In a northerly direction 
from the town of Price, county of Carbon, in the state of Utah. by résidents 
of said county, and the same had been purchased by the trading company 
from sueh résidents for the sum of eight cents each In merchandlse. The 
persons who eut and removed said posts knew that the lands from whlch they 
■were eut were public lands of the United States, but they kept no record 
of the tlmber so eut and removed, in accordance with governmental régula- 
tions on that subject, and at the tlme the same -were sold to the trading Com- 
pany they exacted no express agreement from the purchaser that the same 
should only be used for building, agricultural, mlning, or other domestic 
purposes, wlthln the state of Utah. It was understood, however, and was 
the expectatlon of the parties, at the tlme of the sale, that the posts were 
purchased for the purpose of being sold to ranchmen in Carbon and other 
adjoinlng eounties for the purpose of fencing agricultural and grazing lands. 
The posts were in the possession of the trading company for some time prior 
to April 20, 1899, and up to that time were lield by the trading company with 
the intention of selling them for the purpose last mentloned. On March 
20, 1899, while the posts were in the possession of the trading company, 
it was notified by a spécial agent of the gênerai land oiBce that the United 
States was the owner of the posts, and it was further notified not to sell 
or otherwlse dispose of the same. On April 20, 1899, the Rio Grande Western 
Railway Company, by an instrument in writing, appolnted the trading com- 
pany its agent to obtain and deliver to the railway company 9,053 of the posts 
whlch had been eut and removed as aforesaid, to be used by said railway com- 
pany in the construction of one of Its branch Unes of road hereafter de- 
scrlbed. Said posts were accordingly sold to said railway company for the 
sum of eight cents each, In pursuance of the aforesaid written appolntment, 
and 7,000 of the posts were used by the railway company In fencing said 
branch Une, and 2,053 of the posts were used in fencing a Une of road termed 
the "Utah Eastern Eailroad." Of the remaliiiug 1,200 posts, 200 were 
used by the trading company in fencing its lands in Carbon county, and 
the residue, which were small and unflt for fence posts, were in the pos- 
session of the défendant company at the time the action was trled. The 
lands on which the posts in controversy were eut are adjacent to the main 
Une of the Eio Grande Western Railway Company, whlch extends from the 
boundary Une between the states of Colorado and Utah to Ogden City, Utah, 
and the timber was taken adjacent to that part of the railroad which passes 
through Carbon county. A branch Une of said Rio Grande Western Railroad 
begins at Provo, Utah county, in said state of Utah, the latter town being 
on the main Une, and runs thence, for a distance of 11 miles, through Provo 
Canyon, and connects with another railroad known as the "Utah Eastern 
Railroad," whlch latter road extends to Heber City, Utah, and is about 25 
miles in length. The branch road aforesaid is connected at Provo with the 
main Une of the Rio Grande Western Railroad, so that trains can run directly 
from the main over the branch Une, and thence over the Utah Eastern Rail- 
road. The Rio Grande Western Railway Company laid out and constructed 
its main and branch Une, and the Utah Eastern Railway Company con- 
structed Its Une In conformlty to an act of congress entitled "An act grant- 
ing to railroads a right of way through the public lands of the United 
States," which was approved March 3, 1875 (18 Stat. 482, c. 152), and both 
of said companies complled with ail of the requirements of that act. The 
main Une of the Rio Grande Western Railroad was constructed about the 
year 1885. The construction of said branch Une through Provo Canyon, 
and the construction of the Utah Eastern Railroad, was commenced in 
April, 1899, and was completed after the institution of the présent action. 
The trial court in its charge to the jury instructed them, in substance, that 
under the act of March 3, 1875, a railroad company could take timber from 
public land adjacent to any part of its entire Une for the construction of 
any part of its road, and that this right included the right to take timber 
109 P.— 16 
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for the construction of snowsheds, fesnces, etc., used By It at the tlme the 
road was bullt To this part of the charge an exception was reserved. 
It further instructed the jury, In substance, that the act of congress did 
not require a rallroad company to make the sélection or take the timber 
itself, but that it authorized any person who contracts with a rallroad com- 
pany for the building of its road to take the necessary material for that 
purpose, and that such persons became substituted in thls respect to the 
right of the company. In the same connection it made the following state- 
ment, to which an exception was taken: "The same rule would apply to a 
person not under contract or in the employment of the company. If he 
cuts timber on publie lands adjacent to the line of the rallroad (the rallroad 
company havlng the right to take the timber), and afterwards disposes of 
it to the company to be used in the construction of its road, and it Is so 
used, neither such person nor the company are liable as wrongdoers." The 
court further instructed the jury, in substance, and to that portion of its 
charge an exception was aiso taken, that as respects the 7,000 posts taken 
f rom lands adjacent to the main line of the Rio Grande Western Kaiiroad, 
where it passes through Carbon county, which were used in the construction 
of its branch Une through Provo Canyon, there could be no recovery. Under 
thèse Instructions, the govemment recovered a yerdict and judgment for the 
sum of $20.53 only, and it has removed the record to thls court for review. 

Charles 0. Whittemore (Pennel Cherrington, on the brief), for 
plaintiff in error. 
George Sutherland, for défendants in error. 

Bef ore CALDWELL, SAITBORN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

One of the principal contentions on the part of the government is 
that the instruction of the trial court to which référence is first made 
in the statement was misleading, for the reason that it conveyed the 
idea that timber might be taken from land adjacent to any part 
of the main line of the Rio Grande Western Rallroad, which was 
completed as early as the year 1885^ for the original construction of 
the branch line through Provo Canyon, the building of which was 
not commenced until some time in April, 1899. It is claimed on the 
part of the government that timber could not be taken from lands 
adjacent to the main line for the construction of the branch line; 
that the branch line was a mère addition to a road which was fully 
completed; and that the permission given by the act of March 3, 
1875 (18 Stat. 482, c. 152), to take timber from public lands for 
the construction of railroads, ceased to be operative on the com- 
pletion of the main line in the year 1885. To sustain thèse proposi- 
tions, reliance is placed on the décision in Denver & R. G. R Co. 
V. TJ. S. (C. 0.) 34 Fed. 838, which was subsequently afûrmed by the 
suprême court of the United States. 150 U. S. 1, 14 Sup. Ct. 11, 
37 L. Ed. 975. In the last-mentioned case it was expressly deter- 
mined that timber might be taken from public lands adjacent to 
any part of a railroad to which the act is applicable, for use in the 
construction of any part of the road, no matter how distant it might 
be from the place where the timber was taken; that timber might 
be taken for the building of fences and snowsheds along the line 
of a railroad, thèse being properly included in the term "railroad"; 
and that the act ia question, in view of the purpose which congress 
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had in view, should be given a more libéral interprétation than is 
given to an ordinary private grant. The point adjudicated in that 
case upon which particular stress is laid is that after a railroad is 
fuUj completed the privilège ceases, and that timber cannot subse- 
quently be taken from public lands for the construction of "abso- 
lutely new switches and side tracks," thèse being merely additions 
or improTements to a road already completed. The reason given 
for this ruling was that congress did not intend that timber might 
be taken for ail time from public lands to make such additions to a 
railroad once completed as the development of the country might 
require. 

Now, conceding, for présent purposes, that counsel place a cor- 
rect interprétation upon the instruction which was given by the 
trial court, we are of opinion that it was not erroneous. The point 
adjudicated in the case of Denver & B. G. R. Co. v. U. S., upon 
which stress is laid, does not, in our judgment, control the case 
at bar, because the timber which is now involved was taken for 
the original construction of a branch line of road which the Rio 
Grande Western Railway Company, as it seems, was fully author- 
ized by its charter to construct, but had deferred building until a 
more convenient season. As counsel for the défendants in error 
well observe, the "main line" and the "branch line," so termed, 
together constitute a single railroad, just as the trunk and branches 
of a tree constitute a single tree. If the work of constructing wbat 
is termed the "main line" had been suspended for a season after 
some sections thereof were completed and in opération, and work 
thereon had been afterwards resumed, we think that it could not 
hâve been successfuUy clainied that the right to take timber from 
public lands adjacent to the completed sections for the extension of 
the road to its authorized termini was lost, and we can discover 
no greater reason for denying the right of the railway company to 
take timber from land adjacent to its completed main line for the 
original construction of the branch line which it was authorized 
by its charter to construct. The same reasons of public policy which 
induced congress to authorize the use of timber standing on public 
lands for the construction of what are termed "main lines" exist 
with respect to the construction of authorized branch lines, and, 
in the absence of any provision limiting the privilège to the construc- 
tion of main lines, it will be presumed that congress intended it to 
extend to the original construction of branch lines. The entire au- 
thorized structure, consisting of main line and branches, must be 
regarded as forming a single railroad, and the privilège granted to 
take timber from public lands adjacent thereto must be considered 
as applicable to the original construction of any part of the road 
which was authorized to be built. It foUows, therefore, that there 
was no error in the court's instruction. 

The second instruction of the trial court of which complaint is 
made enunciated the proposition as applied to the agreed facts of 
the présent case, or, at least, it warranted such an inference, that 
if the timber was such as the railroad company might hâve taken 
for the construction of its branch line, then it mattered not whether 
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the timber had Jyeen rightfully or wrongfully eut and removed from 
government land, and sold to the Priée Trading Company, inasmuch 
as it had eventually corne to the possession of one who had the right, 
so long as it was standing, to eut and appropriate it 

We feel constrained to hold that this is an erroneous doetrine. 
The government asserted its title to the timber in controversy 
through an agent of the land department on March 20, 1899, and 
warned the trading eompany at that time net to dispose of it. It 
further asserted its title by bringing this action in replevin about 
two months later. The appointment which the trading eompany 
obtained from the railroad eompany to eut fence posts on public 
lands for the feneing of its road, and under which the trading eom- 
pany tumed over the posts in controversy to the railroad eompany, 
was not received until the latter part of April or early in May, 
1899, long after the posts had been eut and removed. The eutting, 
removal, and sale of the timber, if wrongful, did not devest the 
government of its title, but, at most, merely changed what had be- 
fore been realty into personalty, without aflfecting the owner's title 
to the property in any respect. The law to this effect is well settled. 
Belles Wooden-Ware Co. v. U. S., 106 U. S. 432, 435, 1 Sup. Ct. 398, 
27 L. Ed. 230. The timber being the property of the United States, 
notwithstanding its sale to the trading eompany, it is impossible to 
admit that it could be devested of that title by any arrangement be- 
tween the trading eompany and the railroad eompany to which it 
did not give its assent. The instruction, therefore, was well calcu- 
lated to mislead the jury. 

It is urged, however, in behalf of the défendants in error, that 
the timber was rightfully eut and sold, and that the trading eompany 
acquired a good title by its purchase, and, if this position is well 
taken, the misleading character of the instruction last mentioned 
is immaterial, and may be disregarded. Hence it beeomes necessary 
to détermine if under the évidence this view is tenable. The con- 
tention on the part of the trading eompany is, in substance, that 
the eutting and removal of the timber, under the eircumstances dis- 
closed in the agreed case, was authorized by the act of June 3, 1878 
(20 Stat. 88, c. IÇO), entitled "An act authorizing the citizens of Colo- 
rado, Nevada and the territories to fell and remove timber on the 
publie domain for mining and domestic purposes." This act pro- 
vides that ail citizens of the United States and other persons who 
are bona âde résidents of the states of Colorado or Nevada, or the 
territories of New Mexico, Arizona, Utah, Wyoming, Dakota, Idaho, 
or Montana, and other minerai districts of the United States, "are 
* * * authorized and permitted to fell and remove for building, 
agricultural, mining, or other domestic purposes, any timber or other 
trees growing or being on the public lands, said lands being minerai, 
and not subject to entry under existing laws of the United States, 
except for minerai entry^ in either of said states, territories, or dis- 
tricts of which sueh citizens or persons may be at the time bona 
fide résidents, subject to sueh rules and régulations as the seeretary 
of the interior may prescribe for the protection of the timber and 
of the undergrowth growing upon sueh lands, and for other pur- 
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poses." Pursuant to the authority conferred by this statute, the 
secretary of the interior, on August 5, 1886, prescribed, among oth- 
ers, the foUowing régulations: 

"(4) Every owneu or manager of a sawmill, or other person felling or 
removing timber under the provisions of this act, shall keep a record of ail 
timber so eut or removed, stating time when eut, names of parties cutting 
tlie same or in elaarge of tbe work, and describing tlie land from whence 
eut by légal subdivisions if surveyed, and as near as practicable if not 
surveyed, with a statement of the évidence upon whlch it is clalmed that 
the land is minerai in character, and stating also the kind and quantity of 
lumber manufactured therefrom, together with the names of parties to whom 
any such timber or lumber is sold, dates of sale, and the purpose for which 
sold, and shall not sell or dispose of such timber, or lumber made from such 
timber, wlthout taking from the purchaser a written agreement that the 
same shall not be used except for building, agrieultural, mining, or other 
domestic purposes within the state or territory; and every such purchaser 
shall further be required to file with said owner or manager a certiflcate, 
under oath, that he purchases such timber or lumber exclusively for his own 
use and for the purposes aforesaid. (5) The books, files, and records of ail 
millmen or other persons so cutting, removing, and selling such timber or 
lumber, required to be kept as above mentioned, shall at ail times be subject 
to the inspection of the officers and agents of this department (6) Timber 
felled or removed shall be strictly limited to building, agrieultural, mining. 
and other domestic purposes within the state or territory where it grew." 

In view of the form in which thèse régulations are cast, it is urged 
that, by virtue of a well-known rule of construction (ejusdem generis, 
— Suth. St. Const. § 268), the persons who are required to keep a 
record of timber eut and removed are the proprietors or managers 
of sawmills, or persons of a like class who are engaged ail the time 
or to a considérable extent in cutting standing timber and manu- 
facturing it into some form for sale; that as the persons who eut 
the fence posts in controversy were not persons of that class, and 
that inasmuch as there was an understanding between them and 
the Priée Trading Company that the posts would be disposed of to 
farmers and ranchmen in Carbon county, Utah, for fencing, the cut- 
ting and removal was lawful, and the trading company acquired a 
good title, although no record was kept. 

We are of opinion that the construction of the régulation afore- 
said which is contended for by the défendant company is correct; 
that is to say, that the rule contemplâtes that a record shall be 
kept by those who are engaged in operating sawmills or who are en- 
gagea to a considérable extent in felling timber on minerai lands, 
and cutting it into some form suitable for building, agrieultural, 
mining, or other domestic uses. This is not only the interprétation 
of the régulation which the rule of law above mentioned requires, 
but, in our judgment, it would be unreasonable to place a construc- 
tion on the régulation which would require every ranchman who 
goes on minerai land to eut a little timber for his own use, and 
every occupant of such land who occasionally cuts a small quantity 
of timber thereon, and sells it to his neighbor for fencing and other 
domestic uses, to keep the elaborate record which the régulation 
prescribes. The act of congress was intended to enable settlers in 
those régions where timber is scarce to utilize it so far as is neces- 
sary for domestic and mining purposes, and it will not be presumed 
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that the régulation was intended to place embarrassîng and unneces- 
sary obstructions in the way of such use. Some persons, perhaps, 
who would hâve occasion to use timber for the purposes deflned by 
the act, might not be able to keep the prescribed record, or to keep 
it in such exact form as would protect them from prosecution as 
trespassers. The régulation, then, so far as the keeping of the pre- 
scribed record is concerned, must be held applicable to those per- 
sons who, like the proprietors of sawmills, are engaged to a con- 
sidérable extent or who make a business of cutting timber on min- 
erai land and selling it. It was intended to impose on persons of 
that class the duty of providing themselves with suitable books, and 
keeping a record of timber eut and removed, so that the government 
could readily ascertain, by an inspection of the record, the amount 
eut, and whether it had been devoted to lawful uses. 

The agreed statement of facts on which the case was tried below 
recites that the persons who eut the fence posts in controversy were 
résidents of the county of Carbon, and that the posts were taken by 
the Price Trading Company in exchange for merchandise; and, as 
no f urther facts are disclosed by the record, we must infer that the 
résidents referred to were occupants of small tracts of land in Car- 
bon county; that they were engaged in mining or farming on the 
lands which they severally occupied; that to maintain themselves 
and their familles they severally eut small quantifies of cedar posts 
on the land, and bartered them to the trading company for such 
supplies as they needed; and that the latter company purchased 
them with the expectation of selling them to other farmers and ranch- 
men of Carbon county for fencing. Assuming such to be the cir- 
cumstances under which the timber was eut and removed, and that 
It was taken from minerai lands, as the jury appear to hâve found, 
we think that the fact that no record was kept of the cutting did 
not in itself impair the trading company's title. 

Counsel for the government confond, however, that the act of June 
S, 1878, last above mentioned, does not at the présent time authorize 
any one to take timber from minerai land, except for his own im- 
médiate use, and that under no circumstances can one eut timber 
for sale to other persons, either for mining, building, agricultural, 
or other domestic purposes. This conclusion is deduced in the fol- 
lowing manner: On the same day that the act last aforesaid was 
passed, to wit, on June 3, 1878, congress enacted another law (20 
Stat. 89, c. 151), entitled "An act for the sale of timber lands in 
the States of Califomia, Oregon, Nevada and in Washington terri- 
tory." The flrst section of the latter act provided, in substance, 
that the surveyed public lands of the United States within the states 
and the territory mentioned in the title of the act, which were chiefly 
valuable for timber and were unflt for cultivation, might be sold to 
citizens of the United States, or persons who had declared their in- 
tention to become such, in quantifies not exceeding 160 acres to any 
one person, at a minimum price of $2.50 per acre. The second and 
third sections of that act prescribed the manner in which such tim- 
ber lands as were made subject to sale might be acquired, and among 
other things required an applicant for purchase to show by his ap- 
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plication that the land was unfit for cultivation, and was chiefly 
valuable for timber and stone; that the purchase was made in 
good faith, for his own exclusive use, and not for the purpose of 
spéculation; and that he had not entered into an agreement with 
any person by which the title that he wished to acquire from the 
government was to be transferred to, or inure to the beneflt of , any 
other person. Then followed a fourth section, which was as follows, 
so far as it is deemed necessary to quote the same in hsec verba: 

"Sec. 4. That after the passage of this act it shall be unlawful to eut, or 
cause or procure to be eut, or wantoiily destroyed, any timber growing on 
any lands of the United States, in said States and territory or remove, or 
cause to be removed, any timber from said public lands, with intent to ex- 
port or dispose of the same; and no owner, master, or consignée of any 
vessel, or owner, director, or agent of any railroad, shall knowingly transport 
the same, or any lumber manufactured therefrom; and any person violating 
the provisions of this section shall be guilty of a misdemeanor, and on con- 
viction, shall be fined for every such offense a sum not less than $100 nor 
more than $1,000." 

By an act of congress which was approved on August 4, 1892 (27 
Stat. 348, c. 375), the act last above mentioned was amended by 
striking out the words, "states of California, Oregon, Nevada and 
Washington territory," where the same occur in the second and 
third lines of the act, and inserting in lieu thereof the words "public- 
land states." It is very clear that the act of June 3, 1878, relating 
to the sale of timber lands, which for convenience will be termed 
the "second act" passed on that day (although it does not appear 
which act was first passed), had no effect upon the flrst act, because 
it related to différent states, except the single state of Nevada, 
which is mentioned in both enactments. It is claimed, however, 
that when the second act was amended by the act of August 4, 1892, 
it then operated to take away certain privilèges that had been con- 
ferred by the first act, and that after August 4, 1892, no occupant 
of minerai land in the states named in the flrst act of June 3, 1878, 
to wit, Colorado, Nevada, Utah, Wyoming, Dakota, Idaho, and Mon- 
tana, and the territories of New Mexico and Arizona, could eut a 
single stick of timber and sell it to his neighbor for building, agri- 
cultural, mining, or other domestlc purposes without committing a 
criminal offense. 

We hâve not been able to adopt that view of the législation in 
question. The flrst act of June 3, 1878, was in its nature a spécial 
act, limited in its opération, and designed for the beneflt of the in- 
habitants of states and territories in many parts of which timber 
is exceedingly scarce. The second act of the same date dealt with a 
différent subject-matter. It authorized the sale of timber lands in 
small tracts in four states where timber is more abundant; and 
having exposed such lands for sale, and provided a means whereby 
timber could be lawf uUy acquired, it prohibited, under suitable pen- 
alties, the cutting of timber on public lands in those states with 
intent "to export or dispose of the same." The amendment to that 
act on August 4, 1892 (27 Stat. 348, c. 375), was only intended, in 
our judgment, to extend the provision authorizing the sale of tim- 
ber iands to ail "public-land states." We can discover npthing in 
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the act of August 4, 1892, which leads us to suppose that congress 
intended to withdraw the privilège which it had conferred by the 
flrst act of June 3, 1878, on résidents of those states and territories 
where there was a dearth of timber, to dévote such timber as was 
found standing on minerai lands to building, agricultural, mining, 
and other domestic uses. We are of the opinion that the privilège 
80 conferred was not intended to be affected, and was not in fact 
affected, by subséquent législation. Eepeals by implication are not 
favored, especially when a privilège like the one now under consid- 
ération is conferred by an act which is limited in its opération, and 
is in its nature spiecial. If it was the intention of congress to qualify 
or place any restrictions upon the exercise of the right which was 
conferred by the flrst act of June 3, 1878, the intent should hâve 
been more clearly expressed and not left clouded with so much of 
doubt and uncertainty. Thèse views are coniirmed by the provisions 
of an act of congress approved March 3, 1891 (26 Stat. 1093, c. 559), 
which latter act, as amended by a récent act approved on March 
3, 1901, so as to include the state of Nevada, déclares that in the 
states of Colorado, Montana, Idaho, North Dakota, South Dakota, 
Nevada, and the district of Alaska, in any criminal prosecution or 
civil action by the United States for a trespass on timber lands 
or to recover for timber or lumber eut thereon, it shall be a défense 
if the défendant shows that the timber was so eut or removed froni 
such lands for use in such state or territory by a résident thereof 
for agricultural, mining, manufacturing, or domestic purposes, uuder 
rules and régulations prescribed by the secretary of the interior, 
and bas not heen transported out of the same. It results from what 
has been said that the présent record discloses, presumptively at 
least, that the trading company had a good title to the posts in 
controversy when the government flrst saw fit to challenge its title 
to the same; and it cannot be said that its subséquent élection to 
sell them to the railroad company instead of disposing of them to 
farmers and ranchmen of Carbon county for fencing purposes, as 
it at flrst intended to do, alters its rights in any respect. Finding 
no material error in the record, the judgment below is afflrmed. 

SANBORiS", Circuit Judge (dissenting). The défendants below in- 
terposed two défenses in this action : (1) That the posts were taken 
by the Rio Grande Railway Company for the construction of its 
railroad under the act of March 3, 1875 (18 Stat. 482, c. 152); and (2) 
that they were eut and removed by persons authorized to do so uuder 
the act of June 3, 1878 (20 Stat. 88, c. 150). At the close of the 
trial the court peremptorily instructed the jury (1) that the défend- 
ants had justifled their taking of 7,000 of the posts, because, after 
they were unlawfully eut and removed from the land of the govern- 
ment, the défendants had been appointed agents of the railway com- 
pany to procure posts for it, and had sold and delivered to the railway 
company thèse 7,000 posts, which they had previously purchased; 
and (2) that the défendants had entirely failed to establish their sec- 
ond défense, that the United States were entitled to damages for ail 
the posts which the défendants had purchased which were not in- 
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cluded in the 7,000 which they had sold to the railway company, and 
that the only question left for the détermination of the jury was 
the amount of the damages which the government had suffered from 
the taking of the 3,253 posta. This court is unanimous in the opin- 
ion that the court helow erred in its conclusion that the défendants 
succeeded in justifying their taking of the 7,000 posts unéer the act 
of 1875, and it is certain that this error deprived the United States 
of a recovery of the value of the 7,000 posts which they must hâve 
secured at the trial below if this error had not been committed, be- 
cause thèse 7,000 posts were in the same situation, as to the défense 
under the act of 1878, as were the 3,253 posts whose value the court 
instructed the jury that the government was entitled to recover. 
This state of the case entitles the government to another trial of 
this action. 

The majority of the court refuses this second trial, notwithstand 
ing the error, because, in its opinion, the rules established by the 
secretary of the interior under the act of 1878 did not require the 
choppers who eut and removed this timber from the government land 
to comply with the provisions of rule 4. Conceding for the moment 
that this rule did not apply to thèse choppers, the conclusion de- 
duced by the majority does not follow, and the judgment should not 
be afiQrmed, but the case should be remanded for a second trial, 
because the défendants failed to establish that they were entitled 
to eut this timber in the absence of rule 4. Upon this subject the 
suprême court said in Railroad Oo. v. Lewis, 162 U. S. 366, 376, 16 
Sup. et. 831, 834, 40 L. Ed. 1002, 1006: 

"The absolute ownersliip of thèse lands belng at the tlme In the United 
States, It had, as owner, the same right and domlnlon over them as any 
owner would hâve. No one had the right to enter npon the lands; no 
one had the right to eut a stick of timber thereon without its consent. Any 
one so going upon the lands, and cuttlng timber, would be guilty of the 
commission of an act of trespass. The government, however, chose to make 
some exceptions In favor of certain classes of people to whom were given 
the right to eut timber for certain purposes: (1) They were to be cltizens of 
the United States; (2) bona flde résidents of the state or territory mentioned 
in the act; (3) they were to be permitted to fell and remove any timber or 
trees growlng or being on the public lands, provided they were minerai, and 
not subject to entry under existing laws of the United States, and they were 
authorized and permitted to fell and remove such timber only for building, 
agricultural, miuing, and other domestic purposes. The cutting and remov- 
Ing were to be done under rules and régulations prescrlbed by the secretary 
of the interior. Outside of thèse exceptions, there was no right In any person 
to eut a partlcle of timber on thèse public lands of the government. The 
right to eut is exceptional and quite narrow, and for specified purposes only. 
The broad gênerai rule is against the right. If the plaintifCs had acquired 
the right by reason of a compliance with the provisions of the statute, the 
facts should hâve been shown by them. The presumption, in the absence 
of évidence, is that the cutting is illégal. U. S. v. Cook, 19 Wall. 5Ô1. 22 L. 
Ed. 210." 

Eulas 2 and 3 promulgated by the secretary under this act of 1878 
read: 

"(2) The land from which timber is felled or removed, under the provisions 
of the act, must be known to be of a strictly minerai character, and that It 
Is 'not subject to entry under existing laws of the United States, except foi 
minerai entry.' 
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*'(3) No person not a citizen or bona flde résident of a state, territory, 
or other minerai district provided for In said act Is permitted to fell or re- 
move tlmber from minerai lands therein; and no person, firm, or corporation 
felling or removlng timber under this act shall sell or dispose of the same, 
or the lumber manufactured therefrom, to any otiier tlian citizens and bona 
flde résidents of the state and territory where such timber is eut, nor for 
any other purpose than for the legitimate use of said purchaser for the 
purpose mentioned in said act." 

Under thèse rules and this décision of the suprême court, it was 
therefore incumbent upon the défendants to establish each of the 
following propositions, in the absence of rule 4, before they could 
bring themselves within the exception of the act of 1878, and could 
escape liability for the 7,000 posts which were taken from the lands 
of the government: First, that the choppers who felled and re- 
moved the posts were bona flde résidents of the state of Utah; sec- 
ond, that the land from which the posts were felled and removed 
was of a strictly minerai character; third, that the land from which 
the posts were taken was "not snbject to entry under existing laws 
of the United States, except for minerai entry"; fourth, that thèse 
choppers sold the posts to citizens and bona flde résidents of the 
state of Utah for the legitimate use of such purchasers for building, 
agricultural, mining, or other domestic purposes. A failure to es- 
tablish either one of thèse four propositions was as fatal to their 
défense under the act of 1878 as a failure to establish them ail, 
because the existence of each one of them was made by that act a 
condition of their right to the posts. Not only this, but the record in 
this court must show that the défendants proved each of thèse prop- 
ositions by évidence so conclusive that there is no doubt that a court 
and jury would be compelled upon another trial to flnd each of thèse 
issues in their favor before this court has the power to deprive the 
government of a second trial of this case by the jury. It is only 
when there is no doubt what the resuit of another trial must be, 
no doubt that the error at the first trial created no préjudice, that 
an appellate court may disregard that error and afifirm the judgment. 
The presumption always is that error produces préjudice, and 
the latest décision of the suprême court rules that it must appear 
beyond doubt that the error did not préjudice, and could not hâve 
prejudiced, the party who complains of it, before a new trial can be 
lawfuUy denied. Mexia v. Oliver, 148 U. S. 664, 673, 13 Sup. Ct. 
754, 37 L. Ed. 602; Deery v. Cray, 5 Wall. 797, 807, 18 L. Ed. 653; 
Gilmer v. Higley, 110 U. S. 47, 50, 2 Sup. Ct. 471, 28 L. Ed. 62; Asso- 
ciation V. Shryock, 73 Fed. 774, 781, 20 C. C. A. 3, 11, 36 U. S. App. 
658, 671; Eailroad Co. v. O'Brien, 119 U. S. 99, 103, 7 Sup. Ct. 172, 
30 L. Ed. 299; Durant Min. Co. v. Percy Consol. Min. Co., 93 Fed. 
166, 169, 35 0. C. A. 252, 256; Oattle Co. v. Martindale, 63 Fed. 
84, 90, 11 C. C. A. 33, 39; Brown v. Coal Co., 72 Fed. 96, 18 C. C. 
A. 444, 42 U. S. App. 675. 

It does not appear from this record that the défendants hâve con- 
clusively established, or that they can conclusively prove, their dé- 
fense under the act of 1878, so that the United States cannot recover 
the value of the 7,000 posts. In the flrst place, they failed at the 
former trial to produce any évidence whatever to establish one of 
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the indispensable conditions of their right to thèse posts, namely, 
that the land from wliich. they were taken was "not subject to entry 
under existing laws of the United States, except for minerai entry." 
In the second place, the évidence which they presented of the min- 
erai character of the land was so gênerai, unsatisfactory, and il- 
lusory that it cannot be said that the minds of ail reasonable men 
would be compelled thereby to conclude that the posts were taken 
from minerai land. It consisted of the testimony of two witnesses, 
who acknowledged that they did not know from what land the posts 
were taken, to the effect that in some places on lands from 4 to 14 
miles northwest of Price there were Teins of coal and traces of the 
precions metals, but there was no testimony that there was either 
coal or ore on any of the tracts of land from which any of the posts 
in controversy were taken. From this évidence a jury might well 
flnd, and ought to find, that the minerai character of the land from 
which thèse posts were taken was not established. In the third 
place, the défendants stipnlated with the govemment that those who 
eut and removed thèse posts from the land of the United States 
did not seU them to a purchaser for his own use for building, agri- 
cultural, mining, or other domestic purposes, as required by the sec- 
retary's rule 3, but that they sold them to the Price Trading Com- 
pany, a corporation, to be sold by it again as an article of merchan- 
dise. jSTow, there is no presumption that the défendants can prove 
any more on another trial than they established upon the former 
trial, and, if they do not, the United States will certainly be en- 
titled to recover the value of the 7,000 posts, whether or not rule 
4 bas any application to those who eut and removed them. Thus 
it does not appear beyond doubt that the error of the court below 
in sustaining the flrst défense bas not deprived the govemment of a 
recovery of the value of the 7,000 posts, notwithstanding the sec- 
ond défense. 

On the other hand, this record conclusively demonstrates the posi- 
tion that this error of the court below did hâve exactly that effect. 
The trial court charged the jury that the second défense was not 
established, and that the govemment was entitled to recover, and 
it did recover, the value of S,253 posts not taken by the Denver & 
Rio Grande Éailway Company. The facts which conditioned the 
second défense to the taking of the 7,000 posts were the same as 
those which conditioned the taking of the 3,253 posts, and it is 
manifest that the court below would hâve directed a judgment for 
the value of the 7,000 posts if it had not fallen into the error of 
sustaining the flrst défense as to them. In this way it conclusively. 
appears that the error of the court below deprived the govemment 
of a verdict and judgment for the 7,000 posts. Inasmuch as that 
error did préjudice the United States in the former trial, and inas- 
much as it does not appear beyond doubt that they cannot recover 
the value of thèse posts in another trial, and it does appear clearly 
that they can do so unless the défendants produce more and better 
évidence than they presented at the previous trial, the judgment 
should be reversed, and the case should be remanded for a new trial. 

There is another reason why a new trial of this case should be 
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granted. The question whether or not the rule "ejusdem generis" 
is applicable to the secretary's rule 4 hère does not appear to hâve 
been presented to, or considered by, the trial court, and it bas not 
been discussed by counsel for the government in" this court. It is 
suggested by counsel for the défendants in error, a single page of 
his brief is devoted to it, and a single authority (Suth. St. Const.) is 
cited in support of its application. The contention that this rule 4 
of the secretary applies only to the owner or manager of a sawmill, 
and to other persons who are engagea much of the time in cutting 
or manufacturing timber taken from government land for sale, is 
novel, contrary to the ordinary meaning of the words of the rule, 
and to the previous construction and application of it by the courts, 
and it ought not to be adopted without exhaustive argument and 
careful considération. It seems to me that it ought not to be adopted 
at ail. The rule that where gênerai follow particular words the 
former must be confined to things of the same kind as those specified 
by the latter is a subordinate, spécifie rule of construction. It is 
subordinate to the gênerai principle that the intent of the law- 
making power must prevail over technical rules of construction, and 
to the gênerai rule that words and phrases must ordinarily hâve 
their usual signification. Upon this subject, Sutherland, in section 
279, says: 

"ïhe sensé in which gênerai words, or any -u'ords, are intended to be used, 
furnishes tlie rule of interprétation, and this is to be eolleoted from tbe 
context; and a narrower or more extended meaning will be giveu, according 
as the intention is thus indicated. To deuy any word or phrase its knowu 
and natural meaning in any Instance, the court ought to be quite sure that 
they are following the législative intention. Hence, though a gênerai terni 
foUows specllic words, it will not be restricted by them when the object 
of the act and the intention is that the gênerai word shall be understood 
in its ordinary sensé." 

In my opinion, the object of the rule of the secretary and the in- 
tention were to use the gênerai words "or other person," in the first 
line of rule 4, which reads, "Every owner or manager of a saw- 
mill or other person felling," in their ordinary, natural sensé, to 
cover and include, vvith the owner and manager of the sawmill, 
every other person whomsoever who should fell or remove timber 
from the lands of the government under the act of 1878. That act 
authorized the secretary to make gênerai rules and régulations ap- 
plicable to ail who should undertake to exercise the privilèges it 
granted. It was such gênerai rules applicable to ail that the sec- 
retary undertook to make. He made nine rules. They are ail gên- 
erai. They ail apply by their terms to ail persons felling or remov- 
ing timber under the act. The second and third hâve been quoted 
above. They apply to ail land covered by the act, and to ail per- 
sons cutting timber thereunder. Rule 7 reads: "No person will be 
permitted to fell or remove any growing trees of any kind what- 
soever less than eight inches in diameter.'' Since the other eight 
rules apply to ail persons who invoke the privilèges of the act, and 
the terms in them hâve their ordinary, natural signification, the 
words "or other person" in rule 4 should hâve the same interpréta- 
tion, under the rule noscitur a sociis. 
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Again, that interprétation whicli strengthens and makes the rule 
effective, rather than that which emasculates and paralyzes it, should 
be adopted. If the construction of the majority prevails, the rule 
becomes practically useless. Ail that the owner or manager of a 
sawmill or any other person of his class needs to do to avoid com- 
pliance with it is to purchase his timber of choppers and teamsters 
who fell and remove it from the land, and no one will be required 
to keep any record or do any of the acts prescribed by the rule. 
Such an interprétation practically nullifles the rule, and it ought 
not to be adopted, in the face of the fact that the ordinary meaning 
of its terms will préserve and make it effectuai. No such construc- 
tion as this has ever before been suggested by the courts which 
hâve been engaged for more than a décade in enforcing this rule, 
but it has been applied indiscriminately to ail persons, of every class, 
who felled and removed timber under the act of 1878. In Railroad 
Co. V. Lewis, 162 U. S. 366, 367, 376, 16 Sup. Ct. 831, 40 L. Ed. 1002, 
5,000 cords of the wood there in question had been purchased from 
individual choppers. as in this case, while the claimants themselves 
felled and removed 10,000 cords; but no distinction was made be- 
tween the two classes of persons who had been engaged in taking 
the timber, and the court applied the rules of the secretary to both 
alike. Ail the cases under the act of 1878 hâve been tried upon this 
theorv. U. S. v. Reder (D. C.) 69 Fed. 965 ; Gentry v. U. S., 101 Fed. 
51, 41 C. C. A. 185; Stubbs v. U. S., 104 Fed. 988, 44 C. C. A. 292. 

Finally, the construction proposed by the majority makes a rule 
which is now plain, certain, and practical, uncertain, impractical, 
and incapable of enforcement. It is said in the opinion of the ma- 
jority that this rule requires owners and managers of sawmills "or 
persons of a like class who are engaged ail the time or to a consid- 
érable extent in cutting standing timber or manufacturing it in some 
form for sale" to comply with the provisions of rule 4. Who are 
persons of like class? What is a considérable extent? Is one who 
is the owner or manager of a dozen teams that are engaged in re- 
moving the timber from the land of the govemment of a like class 
with the owner or manager of a sawmill? Is one who cuts standing 
timber for sale from the lands of the govemment for five months of 
the year cutting it to a considérable extent ? How many posts must 
one eut to constitute a cutting to a considérable extent? How 
long must he eut to come within the rule? Thèse questions must 
be definitely answered before this new rule can be successf ully en- 
forced. The truth is that the words which the secretary used 
hâve a plain, ordinary meaning, and when they are read in that 
sensé the rule is plain, certain, and practical in purpose and in 
effect. Rule 4 should be read and applied in this sensé, and the 
restricted interprétation of the majority should not prevail, because 
it is contrary to the plain, natural meaning of the words which the 
secretary used, to the intention and to the purpose of his rule, be- 
cause it renders that rule so uncertain in its terms and effect that it 
will be incapable of enforcement, and because the practical effect 
of this new interprétation will be to relieve ail persons from a com- 
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pliance with any of the provisions of the rule. The Judgment below 
sliould be reversed, and the case remanded to the court below for 
à second trial. 



FLORENCE OIL & EEFINING 00. v. FARRAR et al. 

(Circuit Court of Appeals, Elghth Circuit. April 2», 1901.) 

No. 1,414. 

1. PlBADING— SUPFICIENCT OF ANSWBK — COLOHADO CODE. 

Under tlie Code of Colorado, wliich requlres new matter pleaded as 
a défense or eounterclaim to be stated in ordinary and concise iauguage, 
and provides tliat on motion the court may require a pleading to be made 
more deanite and certain, or a blll of particulars to be filed, an answer 
is not demurrable whlcli allèges the ultimate facts constituting a dé- 
fense; and, where issue Is joined thereon by reply without any motion 
to hâve the allégations made more spécifie, the défendant is entltled to 
prove thereunder the spécifie facts which tend to support Its allégations. 
2; Samb— Paetial Dbpknsb. 

In an action to recover the purchase price of steam boilers, the answer 
pleaded as a partial défense that by the contract of sale the boilers 
were warranted to be of the best quality of vforkmanship and materlal, 
but that, on being put Into service, they were found to be of inferior 
quality, both In workmanship and materlal, and alleged the difCerence 
in value between the boilers as sold and as dellvered. Jleld, that such 
answer, especlally under code practice and pleading, was sufficlent to 
entitle défendant to show by way of réduction of plaintlfC's recovery 
the diminished value of the boilers by reason of defective workmanship 
and materlal. 
8. Trial— RiGHT to Opkn and CiiOSE Case. 

Under the settled rule of the fédéral courts that the détermination 
of the right to open and close a case rcsts largely in the sound discré- 
tion of the trial court, it is not an abuse of such discrétion which ean 
be assigned as error that a court accorded the right to open and close 
to plaintiff in an action to recover the price of machinery to which de- 
fendant pleaded a partial défense, where the answer did not contaln an 
unequlvocal admission of the sale and dellvery of the machinery. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

T. M. Patterson, E. F. Richardson, and H. N. Hawkins, for plaintifE 
in error. 

Henry T. Kogers, Lucius M. Cuthbert, and Daniel B. Ellis, for de- 
fendants in error. 

Before OALDWELL and SAJSTBORN, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge. This suit was instituted to recover the 
purchase price of certain engines and boilers alleged to hâve been 
sold and delivered by the défendants in error, who were the plaintiffs 
below, to the plaintiff in error, who was the défendant below. The 
answer, so far as the purposes of this case require any considéra- 
tion of it, admits the purchase by and delivery to the défendant 
of the engines and boilers in question, but allèges that the plaintiffs 
agreed, as a part of the considération for the payment of the agreed 
price therefor, that the engines and boilers should be, among other 
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stiptilated requirements, of the best quality of workmanship and 
material; that défendant was unable, at the time of receiving them, 
to détermine whether tkey conformed to plaintifls' agreement, but 
afterwards, and upon putting them into service, found them to be 
of inferior quality, both.of material and workmanship, and allèges 
they did not conform in either of thèse respects to plaintiffs' agree- 
ment; and, after stating the différence in value between the boilers 
as sold and as delivered, offers to let judgment be rendered against 
it for the priée originally agreed upon, less the amount of such dif- 
férence in value. In other words, the défendant pleads that the 
boilers did not conform to the agreement of sale, and seeks to re- 
coup therefor in this action instituted for the recovery of the pur- 
chase price. In the progress of the trial certain évidence was of- 
fered by défendant tending to show that, as soon as the boilers were 
put to work, they were found to be so improperly caulked that water 
and steam escaped from them through the seams and rivets, that 
the stay rods were not properly or securely fastened in the boilers, 
and that the flue sheet was too thin. Plaintiffs' counsel objected 
to this kind of évidence on the ground assigned by them that the al- 
légations of the answer were not sufflciently spécifie to warrant 
the introduction of évidence to show that the boilers were of an in- 
ferior grade of workmanship and material. The trial court sus- 
tained this objection, and refused to permit the défendant to make 
proof of defects in the workmanship or material of the boilers, and 
also refused to permit the défendant, upon its application, to amend 
its answer so as to specify any such defects. The trial court based 
this ruling solely on the ground that such évidence was not admis- 
sible under the pleadings as they stood. The court said, addressing 
counsel for défendant : "You hâve not said anything in your answer 
about leaky boilers, nor did you say anything about the déficient 
flue-sheet. * * » i think you should hâve alleged that particular 
defect on which you relied, — that the flue sheet was too light, and 
that the boilers were leaky. Not having alleged that, I think this 
évidence cannot stand." Thereupon the court said to the jury, "The 
défendant is left without any défense," and directed a verdict for 
plaintiffs for the f uU amount sued for. To thèse several rulings the 
défendant duly excepted, and has assigned them, among others, for 
error. 

The Code of Colorado requires that an answer shall contain — 
First, a gênerai or spécifie déniai of each material allégation in the 
complaint intended to be controverted; and, second, "a statement of 
any new matter constituting a défense or counterclaim in ordinary 
and concise language, without unnecessary répétition." This has 
been held in Colorado and in ail code states, so far as we are ad- 
vised, to require only the statement of ultimate facts, and does not 
require or justify the statement of détails of évidence to prove the 
nltimate facts. The issue tendered by the answer was that the 
boilers in question were not of the best quality of workmanship or 
material, as required by the contract of sale. This answer, in our 
opinion, set up a good défense, and was not demurrable on the 
ground that it did not state facts sufScient to constitute a défense. 
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The ultimate fact to be established by proof was wbetber the boilers 
were or were not of the beat quality of workmanship and material. 
The evideoce excluded by the trial court tended to show that they 
were not, and should, in our opinion, hâve been admitted. 

It is suggested in brief of counsel for .défendants in error that 
the allégations of the answer are so gênerai as to throw no light 
on the true ground of dissatisfaction. Even if that were true, the 
remedy was not by a motion to exclude évidence on the trial or for 
an instructed verdict. A good ground for recoupnient of damages 
had been pleaded. The ultimate facts entitling défendant to such 
recoupment had been stated, and, if plaintiffs required more light 
concerning the détails of the alleged bad workmanship or material, 
they had statutory process for securing it. Section 60, Mills' Ann. 
Code, pro vides: 

"When any pleading is too gênerai in its terms to be readily understood, 
the court may, on motion, require tlie same to be made more spécifie and 
certain, or may require a bill of partlculars to be flled therewith." 

Instead of presenting a motion for more particular facts concern- 
ing the defective workmanship or material of the boilers, plaintiffs, 
by their replication, joined issue with défendant on the gênerai 
charge of defectiveness. It was too late for them at the trial, when 
défendant had taken them at their word, and had acted on their 
tacit consent to try the issue as joined, to complain for the ârst 
time of indeflniteness or uncertainty, merely, in the statement of 
the défense. 

It is next urged that défendant is not entitled to recoup damages 
(after having accepted the machinery purchased) for the breach of 
the warranty in question, because the answer, in the language of 
counsel "does not count upon any breach of contract, nor allège 
that plaintiff has been damaged, nor pray for damages, nor ask to 
hâve damages sustained by it set off against the purchase price." 
This view was not presented to the trial court, and might, with 
propriety, now be ignored by us, but, as we hâve considered it, we 
deem it is proper to say that we are unable to appreciate the exact 
meaning or applicability of counsel's proposition. The answer, as 
already seen, undoubtedly seeks to recoup damages sustained by de- 
fendant by reason of alleged breach of the warranty made by plain- 
tiffs concerning the character of the workmanship and material of 
the boilers in question. This answer was not, in terms, called a 
"set-off," or "counterclaim," or "recoupment," and perhaps was not 
technically pleaded as such; but, whatever it might hâve been styled, 
it was in fact a statement of such facts as entitled the défendant 
to diminish the plaintiffs' amount of recovery; and, even if it be 
conceded that it was inartiflcially drawn, it was never challenged 
by any motion to make it more spécifie or certain. But it was not, 
in our opinion, obnoxious to any such criticism. The answer, espe- 
cially under code practice and pleadings, was entirely sufflcient to 
entitle the défendant to show, by way of réduction of plaintiffs' re- 
covery, the diminished value of the boilers in question, occasioned 
by the defective workmanship or material complained of. Winder 
V. Caldwell, 14 How. 441, 14 L. Ed. 487; Withers v. Greene, 9 How. 
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219, 228, 13 L. Ed. 109; Eailroad Co. v. Smith, 21 Wall. 255, 22 
L. Ed. 513; Perley v. Balch, 23 Pick. 283, 286, 34 Am. Dec. 56; Tay- 
lor V. Griswold, 32 Ga. 569; McAlpin v. Lee, 12 Gonn. 129, 30 Am. 
Dec. 609; Avery v. Brown, 31 Conn. 398. The case of Philip Schnei- 
der Brewing Co. v. American Ice-Mach. Co., 23 C. 0. A. 89, 77 Fed. 
139, chiefly relied upon by counsel for défendants in error, gives 
no countenance to their contention. In that case the défendants» 
stated with great particularity the parts of the machine which it 
claimed to he defective, and, although the answer also contained a 
gênerai déniai, it was held that the défendant could make proof only 
of the spécifie defects mentioned. The court, speaking by Cald- 
well, J., in that case said: 

"It may be assumed that this clause of the answer [referrlng to the gênerai 
déniai], standing alone, was a good gênerai déniai, and that, if the défendant 
had said nothlng more in its answer, it would hâve raised an Issue as to the 
sufficlency of every part of the plant. But the défendant was not content 
to rest on this gênerai déniai. It afterwards chose to make its gênerai déniai 
spécifie, and to point out with great particularity the parts of the Ice machine 
which it claimed were defective." 

Such being the case, the court held that the défendant was limited 
to proof of the particular defects pointed out, and that the gênerai 
déniai gave it no greater latitude. That case, instead of being at 
ail inconsistent with the conclusion reached in this case, is in per- 
fect correspondence with it. 

The relevancy and competency of certain questions put to wit- 
nesses for the défendant, which were made the subjects of assign- 
ments of error, will readily be determined by the principles already 
announced, and need no further considération at our hands. 

Inasmuch as the case must be tried again, we deem it proper to 
express our opinion on the flrst error assigned, namely, that the 
court erred in not permitting the défendant to open and close the 
case. It is well settled in the courts of the United States that the 
détermination of the right to open and close a case rests largely 
in the sound discrétion of the trial court. Lancaster v. CoUins, 115 
tJ. S. 222, 6 Sup. et. 33, 29 L. Ed. 373; Hall v. Weare, 92 U. S. 728, 
23 L. Ed. 500; Day v. Woodworth, 13 How. 363, 14 L. Ed. 181. The 
pleadings disclose that the admission of the sale and delivery of the 
engines and boilers in question was rather argumentative in its 
character. The answer contains at least a déniai that the engines 
and boilers delivered were the ones which were ordered. From thèse 
circumstances it appears that there was no abuse of discrétion by 
the trial court in according to the plaintiflEs the right to open and 
close the case. 

For the reasons hereinbefore stated, the judgment of the trial 
court must be reversed, and the cause remanded for a new trial. 

109 F.— 17 
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FOX et al. v. TYLER et aL 

(Circuit Court of Appeals, Eiglith Circuit. April 29, 1901.) 

No. 1,368. 

1. CoNTEACTS—CoNSTBUOTiON— General Bules. 

The situation of the parties to a contract when It Is made, and its 
subject-matter and purpose, are material to détermine tlie intention of 
the parties, and the meaning of th^ terms they used; and, when thèse 
are ascertained, they must prerail over the dry words of the stipulations. 

2. Bamb— Impi,ibd Modification— Estoppbl. 

A merchant, having made a gênerai asslgnment, entered into a written 
contract with certain of his creditors by which they agreed to grant ex- 
tensions, and to induce hls other creditors to do the same. The contract 
provlded that the debtor should exécute and deposit notes to the cred- 
itors, with a surety, which should become valid obligations only when 
ail creditors should agrée to grant the same extensions, in which case 
the assignment should be canceled, and the goods returned to the 
debtor. The créditer having charge of the negotiations sent to the cus- 
todian other notes for exécution, and wrote that ail except two small 
creditors had assented, and suggested that it was not necessary to wait 
for thetr assent, since, if it was refused, their claims could be paid. 
Thls letter was shown to the debtor and hls surety, who was his brother, 
and also the assignée, and they thereupon executed the remainiug notes, 
which were delivered to the creditors, canceled the deed of assignment, 
and the goods were returned to the debtor, who sold the same. Held, that 
by such action they implledly agreed to a modification of the written 
contract, requiring the assent of ail the creditors, and, having thereby 
obtalned the goods, could not deny the validlty of the notes because of 
the nouassent of the two creditors. 

In Error to the United States Court of Appeals in tke Indian Terri- 
tory. 

W. K. Fox was a retall merchant doing business at Wayne, in the Indian 
Territory. He purchased a stock of merchandise from varions Wholesale 
houses on crédit, and, when his blUs therefor matured, he was not able to 
meet them, and on his own motion executed a deed of assignment to his 
brother, F. M. Fox, on hls stock of goods, for the beneflt of hls creditors. 
Before the assignée qualifled, some of hls mercantile creditors appeared on 
the scène, with the resuit that it was agreed that his creditors would grant 
him an extension of four, eight, and twelve months upon he and his brother, 
F. M. Fox, executing their Joint notes for the sums due his several creditors, 
Indorsed by J. E. Oolbert. As ail hls creditors were not présent and con- 
senting to the arrangement, it was agreed that the written agreement herein- 
after set out should be placed in the hands of A. D. Hawk, cashier of the 
Ohickasaw National Bank, and, when the assent of the creditors to the ex- 
tension had been obtalned, and Mr. Hawk was advlsed of that fact, he was 
to hâve W. R. Fox and F. M. Fox exécute notes in accordance with the 
agreement, and send them to the creditors, and the deed of assignment was 
to be annulled, and the stock of goods returned to W. R. Fox. W. F. Miller, 
the représentative of one of the creditors, was to see to obtaining the assent 
of the absent creditors to the arrangement He proeured the assent of ail 
the creditors except two, touchlng which he wrote Mr. Hawk on the 28th 
of August as follows: 

"St. Louis, August 28th, 1896. 
' "Mr. A. D. Hawk, Cashier Chiekasaw Nat'l Bank, Purcell. I. T.— Dear Sir: 
Herewith please find inclosed notes properly made out for the claims of the 
Eaney-Alton Mercantile Oo., Dowden-Williamson Grocer Oo., Tumer & Jay, 
Richards-Conover Hardware Oo., Klngman-Moore Implement Co., and Barton 
Bros. This Includes ail of the claims or accounts agaiust "W. R. Fox, with 
the exception of a small claim at Chicago, and one at ReadsvlUe, N. C. I 
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wUI Write to thèse parties to-day, and send them a copy of the agreement, 
and hope within a few days to receive a favorable reply from them. This, 
however, wlU net prevent the slgning of the inclosed notes by W. E. Fox 
and F. M. Fox and J. E. Colbert, for, in the event that thèse parties at Eeads- 
ville, N. C, and Chicago do not agrée to the settlement, they could be paid 
oft either by Fox or the credltors." 

On the same day he wrote F. M. Fox as foUows: 

"St. Louis, August 28th, 1896. 

"Mr. F. M. Fox, Attorney at Law, Purcell, I. T. — Dear Sir: I hâve just 
wrltten to Mr. Hawlî, and Inclosed to him notes for the balance of the ae- 
counts, to be signed by yourself and W. E. Fox and J. E. Oolbert. AU of 
the parties hâve signed the agreement vi^ith the exception of the parties at 
Eeadsville, N. C, and the one at Chicago, to whom I will vrrite to-day, and 
wlU send a copy of the agreement for their signature. This, hovrever. need 
not prevent the slgning of the notes, for, In the event that they refuse to corne 
into the agreement, thèse two small accounts could be pald ofl: by you or 
the credltors, if it Is found to be absolutely necessary to do so. I would 
like very much for you to sign thèse notes at your earllest convenlence, so 
that Mr. HavFk ean forward them to the parties to whom they are made 
payable. Yours, very truly, W. F. Miller." 

On the recelpt of thèse letters, and after Mr. Hawk had shown his letter 
from Mr. Miller to the two Foxes, they executed their notes to the credltors, 
Including the note in suit, and delivered them to Mr. Hawk, who forwarded 
them to the credltors, and thereupon the deed of asslgnment was canceled, 
and the stock of goods returned to W. E. Fox, who sold them out, and, wlth- 
out paylng hls credltors the proceeds, left the country. The foUowing is a 
copy of the wrltten agreement referred to: 

"It Is hereby agreed by and between Trounstlne Bros. & Co., Tennant- 
Strlbllng Shoe Co., the Johnson & Larimer Dry-Goods Co., Southern Mfg. 
Co., and Tyler & Simpson, of the first part, and F. M. Fox and W. E. Fox, 
of the second part, that notes signed by parties of the second part, and pay- 
able to parties of the first part, of this date, are not to be considered as valld 
notes unless ail of the credltors of W. E. Fox agrée to grant sald W. E. Fox 
an extension of four, elght, and twelve months in settlement of his indebted- 
ness to them. When ail credltors hâve so agreed, then the notes aforesald 
are to be stlU further Indorsed by J. E. Colbert. Pending the settlement said 
notes are to be deposlted with A. D. Hawk, cashier of the Chlckasaw National 
Bank. Tennent-Stribling Shoe Co., by F. M. Miller. 

"The Johnson Larimer Dry-Goods Co., by O. P. Taylor, Asst. Sec. 

"Trounstlne Bros. & Co., per Calloway. 

"Tyler & Simpson, per Calloway. 

"Southern Manfg. Co., per Humphrey. 

"F. M. Fox. 

"W. E. Fox." 

This action was brought before a United States commlssloner In the 
Indiau Terrltory, who is Invested with the jurlsdiction of a justice of the 
peace, on the four-months note payable to the plaintifCs for 352.33. The 
plalntlfCs recovered judgment before the commlssloner, from which judgment 
the défendants appealed to the United States court for the Southern district 
of the Indian Terrltory, where the plaintifCs had the Judgment. The de- 
fendants then appealed the case to the United States court of appeals for the 
Indian Terrltory, which affirmed the judgments of the lower courts. 53 
S. W. 462. Thereupon the défendants brought the case Into this court by 
writ of error. The défense set up in the answer is that at the tlme Mr. Hawk 
recelved and sent the Fox notes to the credltors ail of Fox's credltors had 
not assented to the extension. The spécifie allégation of the answer is: 
"Défendants allège that at the time said notes were so fraudulently and 
wrongfully delivered by sald Hawk to plalntiffs and the other credltors of 
the said W. E. Fox as aforesald there were divers and various other credltors 
of the said Fox who had not agreed to the extension of tlme as aforesald, 
ail of which was well known to the said Hawk." 
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Paul Reiss (J. W. Hocker, Zol. J. Woods, Mr. Davidson, and Mr. 
Carter, on the brief), for plaintiffs in error. 

George W. Lubke (J. F. Sharp, on the brief), for défendants in error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge, after stating tbe case as above, de- 
livered the opinion of the court. 

In ail contracts many things are left to implication. It was nects- 
sarily implied in the contract quoted that Fox would furnish the list 
of bis creditors. He alone knew who his creditors were. It is 
equally obvions that when the contract speaks of "ail creditors" it 
means ail mercantile creditors, and does not refer to or include the 
little bills owing to the butcher, baker, and grocer for current sup- 
plies for his table. In Kauffman v. Eaeder (at the présent term) 108 
Fed. 171, Judge Sanborn, speaking for the court, said: 

"The situation of tlie parties when the contract was made, its subject- 
matter, and the purpose of its exécution are material to détermine the in- 
tention of the parties, and the meaning of the terms they used, and that, 
when thèse are àscertained, they must prevail over the dry words of the stipu- 
lations." 

When the subject-matter of this contract is considered, and the rela- 
tion of the parties, it is clear that the propositions we hâve stated 
are applicable to this case. Fox did furnish to those of his creditors 
with whom he entered into this arrangement a list of his mercantile 
creditors. There is no contention but what the assent of ail thèse 
creditors except two was obtained before the défendants executed 
their notes, and they knew when they executed and delivered their 
notes and canceled the deed of assignment and took possession of 
the goods that thèse two creditors had not been heard from. By 
their action they necessarily assented to the suggestion contained in 
Mr. Miller's letter to Mr. Hawk and in his letter to F. M. Fox, namely, 
that, if thèse two creditors "refused to come into the agreement, 
thèse two small accounts could be paid ofl by you [Fox] or the credit- 
ors if it is found to be absolutely necessary to do so." When the 
défendants, with full knowledge of thèse suggestions, executed and 
delivered their notes, canceled the deed of assignment, and took pos- 
session of the goods, they must be held to hâve accepted the sugges- 
tion contained in the letters, and to hâve modified their written agree- 
ment accordingly. Fox was anxious to hâve the stock of goods re- 
stored to him, but the creditors would not consent to a cancellation 
of the deed of assignment and the restoration of the goods until the 
notes mentioned in the contract had been executed and delivered. 
The assent of the creditors to the cancellation of the deed of assign- 
ment, which secured to them the value of the goods, and the restora- 
tion of the goods to Fox, was ample considération for Fox waiving 
the assent of two of his small creditors to the extension. 

The answer does not specify the name or the amount of the debt 
of a single creditor who did not assent to the extension, nor does it 
aver that any creditor did not in fact grant the extension, or that any 
creditor demanded payment of his debt, or sued or threatened to sue 
therefor, before the expiration of the extension agreed upon, or that 
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the défendants were in any manner damnifled by tlie failure of any 
créditer to agrée to tlie extension, nor do they prove any of thèse 
things. Manifestly, such an answer sets up no défense. Moreover, 
the défendants having, with f ull knowledge of ail the f acts as to what 
creditors had assented to the extension, executed and delivered their 
notes and demanded and accepted ail the beneflts which were to ac- 
crue to themselves under the contract, namely, a cancellation of the 
deed of assignaient and the possession of the stock of goods, which 
they tbereafter sold, and appropriated to their own use, they are 
clearly estopped from setting up the attempted défense. Upon the 
record before this court the défense has no foundation. in law or fact, 
and the judgment of the United States court of appeals for the Indian 
Territory and the judgment of the United States court for the South- 
ern district of the Indian Territory are severally aflQrmed. 
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(Circuit Court, E. D. Pennsylvania. June 3, 1901.) 

No. 17. 

Life Insurance — Mutual Bbnbpit Association — Attkmpted Réduction of 
Amount of Policy. 

In an action on a life Insurance certificate for $5,000 issued by a mu- 
tual benefit order, of which the Insured had been a member for 12 years 
before hls death, the oiily matter of défense stated in the affidavit of 
défense was that at a session of défendant, the suprême council of the 
order, held shortly before the death of the insured, a by-law was adopt- 
ed providing that .'52,OÛO should be the liighest amount paid on the death 
of any member on any benefit certiflcate theretofore or tbereafter is- 
sued, and the aflidavit alleged that "the deceased was represented, 
through his accrcdited représentative and agents," at such session, "and 
assented, through such représentatives, his agents," to the adoption of 
such by-law. Held, that such aflidavit was fatally defective, if intend- 
ed to aver that deceased had actually agreed to be bound by the by-law, 
and that without such averment it stated no défense, because it was 
not compétent for défendant alone to substitute for its agreement to pay 
$5,000 one to pay $2,000 only. 

Action at law on a life Insurance certificate. On motion for judg- 
ment for want of sufQcient affidavit of défense. 

J. M. Vanderslice, for plaintiff. 

Murdoch Kendrick and Alfred J. Carr, for défendant. 

DALLAS, Circuit Judge. The statement of plaintiff's demand is 
as follows: 

"The plaintiff, Clara L. Getz, a citizen of the state of Pennsylvania, claims 
of the défendant, the Suprême Council of the American Légion of Honor, 
a corporation Incorporated under the laws of Massachusetts, the sum of 
flve thousand ($5,000) dollars, with interest thereon from the 7th day of 
March, 1901, upon the cause of action whereof the foUowing is a statement: 

"The husband of the plaintiff, Peter C. Getz, by name, made proper appli- 
cation, and, having passed the required médical examination, was elected a 
member of Welcome Council, No. 1,062, of the American Légion of Honor, 
the said council being loeated In Philadelphia; and in conséquence of said 
membership In the said order he received from the défendant corporation a 
benefit certificate, the language of which the foUowing is a copy: 
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" 'Benefit Oertiflcate Issued by 
" 'No. 118,983. Suprême Oouncil American Légion of Honor. $5,000. 

" 'This is to certlfy that Peter C. Getz Is a companlon of the American 
Légion of Honor, sald companlon havlng made application for a six-degree 
membersiilp to Welcome Councll, No. 1,062, American Légion of Honor, In- 
stituted and located In Phlladelphla, In the state of Penna., and passed the 
requislte médical examinatlon, and been duly Inltiated In sald councll; and 
tUls certlficate Is Issued to sald companlon as an évidence of the facts In It 
contalned, and as a statement of the contract exlstlng between sald compan- 
lon and the Suprême Councll of the American Légion of Honor. In consid- 
ération of the full compllance wlth ail the by-laws of the suprême council 
of the American Légion of Honor now exlstlng or hereafter adopted, and 
the conditions hereln contalned, the Suprême Council of the American Légion 
of Honor hereby agrées to pay Clara L. Getz, wife, five thousand dollars, upon 
satisfactory proof of the death, whlle In good standing upon the booljs of 
the Suprême Councll of the American Légion of Honor, of the companlon 
herein named, and a full recelpt and surrender of thls certlficate, subject, 
however, to the conditions, restrictions, and limitations following: First 
That ail statements made by the companlon In the application for member- 
ship, and ail answers to the questions contalned In the médical examinatlon, 
are in ail respects true, and shall be deemed and taken to be express war- 
rantées. Second. That sald companlon shall bave pald ail assessments called 
to the benefit fund wlthin the time and In the manner required by the by- 
laws of the suprême council in force at the tlme of the Issuance of this cer- 
tlficate, or as the same may be hereafter amended. Thlrd. That ail mon- 
eys whlch the Suprême Oouncil of the American Légion of Honor may ad- 
vanee against thls certlficate by way of a relief benefit to the companlon 
herein named for siclî or dlsablUty benefits uuder exlstlng or hereafter en- 
acted by law or régulations may be deducted at the death of the companlon 
from the amount payable to the beneflelary named herein. Fourth. That 
the amount deslgnated by sald companlon in his application for membership, 
and stated herein, as a funeral benefit, may be deducted at the death of the 
companion from the amount payable to the beneficiary named herein. Fifth. 
That thls benefit certlficate is issued by the suprême council, and accepted 
by the companion herein named, for hlmself and hls beneficiary, upon the 
express condition and agreement that in case of any false or fraudulent 
statement or mlsrepresentation, or violation of any of the covenants herein 
contalned, the same shall be vold. 

" 'In wltness whereof, the Suprême Council of the American Légion of 
Honor bas hereunto afflxed Its corporate seal, and caused thls certlficate 
to be signed by Its suprême commander, and attested by the suprême secre- 
tary, at Boston, Massachusetts, thls 7th day of April, A. D. 1888. 

" '[Signed] Enoch S. Brown, Suprême Commander. 

'"Attest: 

" '[Signed] Adam Wamock, Suprême Secretary. 

" '[Suprême Councll American Légion of Honor. Seal.] Not assignable or 
subject to pledge.' 

"Upon the back of sald certlficate are fifty blanks, of whlch the following 
Is a copy: 

" 'Relief Benefit Fund. 

" 'Recelved of the Suprême Council American Légion of Honor dol- 
lars, being for weeks' relief benefit; sald amount to be deducted from 

the benefit herein payable In case of my death. 

" 'Dated , A. D. 18—. 

" ' , Commander. ^— — 

" ' , Vice Commander. 

" ' , Secretary.' 

"There is also on the back of sald certlficate the following: 

" 'Underslgned beneficiary named In the wlthin certlficate hereby acknowl- 
edges having recelved the amount herein agreed to be pald, and thls certlfl- 
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cate Is hereby surrendered to the Suprême Cîouncil American Légion of 
Honor for cancellatlon. 

" 'Dated , A. D. 18— i 

" 'Attest signatures: 

'" , Commander. . 

'" , Treasurer. . 

" ' , Secretary, .' 

"The sald Peter 0. Getz, having remained a member in good standing in 
tlie said order, and having promptly paid ail assessments and dues required 
of hlm from the said 7th day of Aprll, 1888, died on the 15th day of Novem- 
ber, 190O, at Philadelphia, Pennsylvania; and the plaintiff, Clara L. Getz, 
widow of the said Peter C. Getz, and the beneficiary named in the said ben- 
eflt certificate, having made proof of the death of her husband as required 
by the by-laws of the défendant corporation, demanded from it the payment 
of the sum of flve thousand ($5,000) dollars as stipnlated in said beneflt cer- 
tificate; but the défendant corporation has refused and still refuses to pay 
the plalntifC the amount due her under the terms of the said certificate, and 
the whole amount thereof is still due, owing, and payable to the plaintiff, 
wherefore she brings this suit. 

"[Signed] J. M. Vanderslice, Attorney for Plaintiff. 

"City and County of Philadelphia — ss.: Clara L. Getz, the above-named 
plaintiff, being duly sworn according to law, déposes and says that the facts 
set forth in the foregoing statement of her demand are true. 

"[Signed] Clara L. Getz. 

"Sworn and subscribed to before me this 2nd day of April, 1901. 

"[Seal.] Harry L. Stoddart, Notary Public." 

Tlie défense is founded upon the facts, set up in the affldavit of dé- 
fense, that: 

"At the fourteenth regular session of the défendant, held at Atlantic City 
in the month of August, 1900, the défendant duly, regularly, and legally 
adopted an amendment to its by-lavFS, to be thereafter Itnown and desig- 
nated as 'By-Law 55, Laws American Légion of Honor 1900.' This by-law 
reads as follows: 'Two thousand dollars shall be the highest amount paid by 
the order, on the death of a member, upon any benefit certificate heretofore 
or hereafter Issued. This sum shall be paid on the death of every member 
holding a benefit certificate of two thousand dollars or over, and one thou- 
sand dollars on the death of every member holding a benefit certificate of 
that amount, and five hundred dollars on the death of every member holding 
a benefit certificate of that amount: provided, that if at the death of said 
member one fuU assessment each upon the members of the order will not 
amount to the fuU sum of two thousand dollars, then the amount to be paid 
to the beneficiaries of said deceased member shall not exceed the amount 
collected by said assessment, if sald member's benefit certificate is for two 
thousand dollars, one half of the amount if the benefit certificate is for one 
thousand dollars, and one quarter of the amount If the benefit certificate is 
for flve hundred dollars: and provided, that the face value of the benefit 
certificate shall be paid so long as the emergency fund of the order has not 
been exhausted: and provided, that the said member at the time of death 
be a member of the order In good standing, and shall hâve complied with 
ail laws, rules, and régulations of the order, as they now are, or as they 
may hereafter from time to time be altered or amended." " 

The afSdavit also allèges that: 

"The deceased was represented, through his aceredited représentative and 
agents, at the fourteenth regular session of the défendant, held at Atlantic 
Oity, New Jersey, in August, 1900, and assented, through said représentatives, 
his agents, to the adoption of by-law 55." 

This allégation is fatally defectiTe. If it had been intended to 
aver (defendant's brief indicates that it was not) that the deceased 
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had, through a duly-authorized agent, actually agreed to be bound by 
by-law 55, the facts upon which the existence of such authority and 
agreement would, as matter of law, dépend, should hâve been spe- 
cifically set forth. To say that he assented through his accredited 
représentative and agents is but to vaguely state conclusions, which 
the court, by being informed of the facts, should itself hâve been 
enabled to accept or reject. Exhibit A, which is referred to, throws 
no light upon this point. The aifldavit admits that Peter G. Getz 
paid ail assessments up to the time of his death, and, this being so, 
I am clearly of the opinion that it was not compétent for the défend- 
ant alone to substitute for its agreement to pay |5,000 a liability for 
$2,000 only, and this is precisely what it seelis to do. It appears, 
however, that the claim of the plaintifl is subject to a déduction of 
$40 for beneflts paid to Mr. Getz, and this crédit must, of course, be 
allowed; but the suggestion of the aflBdavit as to the action having 
been prematurely instituted was waived upon the argument, and 
therefore may be disregarded. The plaintiff's ruie is made absolute, 
and judgment thereon will be entered in her favor upon an assess- 
ment to be prepared in accordance with this opinion. 



In re SCHULTZ. 
(District Court, S. D. New York. June 3, 1901.) 

BANKRUPTCY— RiGHT TO DiSCHARGB— FeAUDULBNT KeEPIKG OF BoOKS BT 

Partner. 

If in any case fraud can be imputed to an innocent partner on ac- 
eount of the fraud of his co-partner or other agent, as respects ttie 
false or improper lieeping of books of account, it can only be in cases 
wliere tlie fraudulent entrles or omissions liave référence to partnersliip 
transactions, so as to fall witliin the gênerai scope of the partner's or 
agent's authority. The fraud of a partner in so keeping the ilrm books, 
of which he had sole charge, as to conceal withdrawals of money by 
himself from his partner as well as creditors cannot be imputed to the 
Innocent partner, to defeat his right to a discharge in bankruptcy 
under Bankr. Act 1898, f 14b, cl. 2. 

In Bankruptcy. On application for discharge, and objections 
thereto. 

0. H. Payne, for the bankrupt. 
Blumenstiel & Hirsch, opposed. 

BEOWN, District Judge. The évidence warrants the conclusion 
which the référée flnds, that the bankrupt, Michael Schultz, Jr., was 
entirely innocent of the fraudulent acts of his deceased partner 
in keéping the flrm books of account. His partner was the book- 
keeper and attended entirely to the flnancial affairs of the firm. 
The bankrupt attended to the manufacturing department alone, 
and took no part in keeping the books and had no knowledge of his 
partner's irregularities. His partner for some time previous to bank- 
ruptcy had been fraudulently withdrawing money for gambling pur- 
poses, deceiving his creditors as well as his partner, failed to enter 
the withdrawal in the books, and made a false inventory of the 
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firm's assets, for the purpose of concealing his frauds. Of aJl that, 
it is quite clear that the bankrupt was whoUy innocent and had no 
knowledge, nor is any négligence imputed to him. 

The cases cited of décisions under the act of 1867, to the effect 
that the keeping of false or improper bocks by a partner, would 
bar the discharge of his co-partner, bave no application to the prés- 
ent act, for the reason that under the act of 1867, the requirement 
to keep proper books was absolute and unconditional. Rev. St. 
§ 5110; Bump, Bankr. 712, 726, 727; In re Newman, 2 N. B. E. 302, 
Fed. Cas. No. 10,175; In re George, 1 Lowell, 409, Fed. Cas. No. 
5,325; Coll. Bankr. 168. Under the présent act— section 14b (2)— 
it is necessary that the failure to keep proper books should be 
"with fraudulent intent to conceal the bankrupt's true financial con- 
dition and in contemplation of bankruptcy." 

Where there is fraud in partnership transactions within the scope 
of the partnership, in which each partner acts as the agent or rep- 
résentative of ail the co-partners, the fraud of one is usually im- 
puted to ail. See Coll. Bankr. (3d Ed.) 201. This principle was 
applied by the suprême court in the case of Strang v. Bradner, 114 
U. S. 555, 5 Sup. et. 1038, 29 L. Ed. 248, in holding a discharge in- 
sufQcient to protect innocent partners from a debt fraudulently in- 
curred by their co-partner. 

If in any case fraud can be similarly imputed to an innocent part- 
ner on account of the fraud of his co-partner or other agent as re- 
spects the false or improper keeping of books of account (see In re 
Mevers [D. C] 105 Fed. 353, 354) it can only be in cases where the 
fraudulent entries or omissions hâve référence to partnership trans- 
actions so as to fall within the gênerai scope of the partner's or 
agent's authority. 

The frauds in the bookkeeping in this case related to transac- 
tions of a wholly différent character, in which the partner was de- 
frauding his co-partner, as well as his creditors, in référence to 
transactions wholly outside of the partnership authority. 

As the bankrupt cannot be held to be charged with any willful 
misconduct in regard to the books, either in fact or in law, and the 
other charges not being sustained, his discharge should be granted. 



In re TODD. 
(District Court, S. D. New York. May 28, 1901.) 

BANKETJPTCT — COI.LATEKAL REFERENCE— COSTS—StKSOGRAPHER'S FeES. 

Where a controversy between a trustée and a third person respecting 
the right to certain property was submitted to a référée, and the claim- 
ant was unsuccessful, he may properiy be taxed with the costs of the 
référence, including a reasonable fee for the référée, a docicet fee for 
the trustee's attorney, and the fee of a stenographer employed on 
application of the trustée, under Banlir. Act 1898, § 38a, cl. 5, not to 
exceed, however, 10 cents per folio for reportlng and transcriljing his 
notes. In the absence of stipulation. 

In Bankruptcy. On application for taxation of costs of a référ- 
ence. 
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Clarence R. Freeman, for trustée. 
Schuyler C. Carlton, for claimant. 

BROWN, District Judge. A dispute haying arisen between the 
trustée of the above-named bankrupt and a third person concerning 
the possession and ownership of the contents of a safe-deposit box, 
the référée in charge of the case upon a pétition flled with him by 
the trustée, made order that the claimant attend before him to be 
heard in référence to the right of property and possession of the 
contents of the box. The claimant attended by himself and counsel, 
submitted to the jurisdiction, asked and obtained leave to file proofs 
and examine witnesses in his own behalf and was heard. After 
a somewhat lengthy hearing, the référée found in favor of the trus- 
tée and entered an order to that effect and directed that the claim- 
ant pay the trustée the costs and disbursements of the proceedings 
to be taxed by the clerk of this court. Request was addressed to the 
référée to specify any items taxable, to which no answer has been 
received, but a bill has been presented by the trustee's attorney 
with items for witnesses, a docket fee of $20, stenographer's bill 
for minutes |70.80, and referee's per diem charges for examining 
testimony and preparing his report and the decree. 

The rule established by the late Mr. Justice Blatchford in this 
court, and ever since foUowed in regard to stenographers' fées was 
that when not provided for by law, they could not be taxed in any 
cause, except upon a written stipulation between the attomeys. 
Such has been the uniform practice in this court, the attorneys 
usually dividing and paying the expense of taking and transcribing 
the stenographer's notes and taxing in accordance with the stipu- 
lation in favor of the successful party the sums paid by him for his 
share of the notes. 

The bankruptcy act of 1898 contains but a single provision author- 
izing the employment or payment of stenographers, namely, section 
38a (5) which provides that upon the application of the trustée, 
the référée may authorize the employment of stenographers at the 
oxpense of the estate at a compensation not to exceed 10 cents per 
folio for reporting and transcribing the proceeding. 

The authority thus given to the référée, it will be noticed, can only 
be exercised upon the application of the trustée; the expense is in 
the flrst instance a charge against the estate, and it is not to ex- 
ceed 10 cents per folio. 

The above express provision and the absence of any other, prevent 
imposing any further charge for stenographers' fées or the taxation 
of any other, except in pursuance of some stipulation made by the 
parties to the cause. 

In the présent case there was no such stipulation; but as the 
stenographer's notes were rendered désirable and the application 
therefor was in conséquence of fhe claimant's contesting demands 
and the controversy has been adjudged against the latter, it is proper 
that this necessary expense to the estate should be taxed against 
the claimant, and it is therefore allowed to the extent of 10 cents 
per folio, which is one-half of the bill rendered. There is no author- 
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ity for taxing for an additional copy of the testimony for the con- 
venience of the court, wliether one or two copies hâve been made. 

No mileage can be charged for the travel of witnesses, as there 
is no affidavit showing their résidence or place of business, or the 
distance necessarily traveled. 

As the application in the présent case was outside of the ordinary 
scope of the referee's duties, a reasonable compensation should be 
allowed him, according to the analogies in fédéral practice. See 
Hathaway t. Koach, Fed. Cas. No. 6,213, 2 Woodb. & M. 63, 1 Blatchf. 
652; 2 Supp. Eev. St. p. 487, § 21. The payments to him as for "in- 
cidental expenses" under gênerai order 26 (32 G. C. A. xxii., 89 Fed. 
si.), it is understood were made from time to time as the référence 
proceeded. In the absence of any further évidence as to his sub- 
séquent examination of the testimony and the making up of his re- 
port and judging from the testimony and the nature of the report, 
I allow the taxation of $30 in full for the referee's fées, and also a 
docket fee of |20 to the successful attorney. 



In re SCHMITT. 
(District Court, N. D. Ohio, E. D. May 1, 1901.1 

CHATTEL MoRTGAQBS — WlTHHOLDING PHOM RkCOED— -OHIO StATUTE, 

Under Rev. St. Ohio, § 4150, by -which, as coustrued by the suprême 
court of tlie state, a cbattel mortgage is absolutely void and inoperative 
as agalnst creditors of tlie mortgagor untll filed, but on such filing be- 
comes valid and effective, the holder of such a mortgage, withheld from 
record by agreement for some time after its exécution, is not estopped 
to enforce it after it Is flled as agalnst gênerai creditors, who became 
such in the meantime. 

In Bankruptcy. On question certified by référée. 

Thos. H. Bushnell, for receiver. 

Laubscher & Kees, for Benton, Myers & Co. 

WING, District Judge. The question arising in this case is cer- 
tified by Mr. Harold Eemington, référée, for review of order. The 
facts, in brief, appear to be as foUows: That a chattel mortgage 
was executed and delivered by Schmitt to Benton, Myers & Co. on 
August 7, 1899, and was filed by the mortgagees in the proper ofiQce 
on November 11, 1899; that the mortgage was given to secure an 
indebtedness of about |1,200, then past due, and was upon fixtures 
in the store of Schmitt; that the mortgage was not filed by the 
mortgagees until the date named, and was withheld from filing at 
the request of Schmitt, and by agreement between the mortgagor 
and the mortgagee that it should be so withheld so long as the 
mortgagor paid |50 per month on his indebtedness; that, after the 
making and delivery of the said mortgage, and before the filing 
thereof, Strong, Cobb & Co., an Ohio partnership, from time 
to time sold and delivered to Schmitt goods and merchandise on 
crédit, and that there is due and unpaid thereon $233.68, and in- 
terest from March 28, 1900; that Strong, Cobb & Co. made such 
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sales and extended such crédit in good faith, and upon the strength 
that tho bankrupt's property was unincumbered; that Strong, Cobb 
& Oo. had no notice of the mortgage until it was flled; and that 
the bankrupt was insolvent at the time of making the said chattel 
mortgage. The conclusion of law of the référée is that the mort- 
gagees are estopped to assert said mortgage as to the claim of 
Strong, Cobb & Co. to the amount of such claim, and to anv other 
creditor who, between the making and flling of the said chav.el mort- 
gage, and in ignorance thereof, sold goods to the said Schmitt on the 
strength that his property was unincumbered. Schmitt has become 
a bankrupt, and this question is raised on :he pétition of the receiver. 
Section 4150 of the Eevised Statutes of Ohio provides: 

"A mortgage, or conveyance Intended to operate as a mortgage, of goods 
and chattels, whlch has not been accompanied by an immédiate deliverj', and 
followed by an actual and continued change of possession of the thiiigs mort- 
gaged, shall be absolutely void as agalnst ereditors of the mortgagor, * * • 
unless the mortgage, or a true copy thereof. be forthwith deposited, as 
direeted in the next section." 

Until flled, a chattel mortgage is absolutely void and inoperative 
as against ereditors. The exécution of such a mortgage in no way 
lessens the security of ereditors. It cannot become effective, as 
against ereditors, until filed. The theory contended for by counsel 
for the receiver is based upon the idea that the mortgage is valid, 
though not filed; and that its withholding from record by the mort- 
gagee is a kind of concealment, which estops him from asserting it 
as against those who hâve acted upon the faith that no such mort- 
gage existed. True, the provision of the statutes referred to is that 
a chattel mortgage shall be void, as against ereditors, unless flled 
forthwith. If it should be contended that a failure to file this mort- 
gage for the period of time elapsing between its date and the date 
of flling was a failure to deposit the mortgage, in compliance with 
the statute, thén the holding must be that the mortgage is abso- 
lutely void as to ail ereditors; not on the doctrine of estoppel, but 
for the reason that it has, although filed, never become an operative 
instrument. But this is not the daim made. In those states where 
the doctrine contended for has been announced as the law, différent 
fitatutory provisions exist from that existing in Ohio with respect 
to the flling of a mortgage. If Schmitt had agreed with Benton, 
Myers & Co. on August 7, 1899, to exécute a chattel mortgage on 
November 11, 1899, and, in compliance with such agreement, had 
executed the mortgage in question, it would not be claimed that 
the mortgagees were estopped to enforce their mortgage as against 
Strong, Cobb & Oo., the other facts in the case being the same; 
but the unrecorded mortgage of Benton, Myers & Co. had no more 
validity as against Strong, Cobb & Co. than such agreement to give 
a mortgage would hâve had, and the failure on the part of Benton, 
Myers & Co. to disclose the existence of such an agreement could 
not hâve operated as an estoppel. Ample authority for this view, 
I think, is f ound in Wilson v. Leslie, 20 Ohio, 161 : 

"Such a mortgage is not void in toto by reason of an omission to make 
the deposit 'forthwith,' but becomes effective whenever it is deposited." 
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On page 166, Judge Spalding, in Lis opinion, says: 
"Untll placed in the proper office, a mortgage of chattels in our state would 
be void as against other creditors of tl»e mortgagor and subséquent pur- 
chasers and mortgagees whose riglits then attacli, but when filed witli tlie 
clerk or recorder the Instrument becomes valld and effective against ail men 
except those whose rights hâve thus previously attached." 

Gibson v. Warden, 14 Wall. 244, 20 L. Ed. 797, approves this doc- 
trine. McVay v. English, 30 Kan. 369, 1 Pac. 795, is to the same 
effect. Forrester v. Bank, 49 Neb. 655, 68 N. W. 1059, is a décision 
on a statute similar to the Ohio statute, and dénies the doctrine 
contended for by the receiver. Bank v. Bryden, 59 Neb. 75, 80 N. 
W. 276; King v. Fraser, 23 S. C. 543; Cameron v. Marvin, 26 Kan. 
612; American Loan & Trust Co. v. Olympia Light & Power Co. 
(0. C.) 72 Fed. 620; Cragin v. Carmichael, 2 Dill. 519, Fed. Cas. No. 
3,319; Gilbert v. Decker, 53 Conn. 403, 4 Atl. 685; and Jones, Chat. 
Mortg. § 270, — ail support the view taken by this court. I think 
the conclusion of law found by the référée is erroneous. The déci- 
sion of the court is that the chattel mortgage of Benton, Myers & 
Co. is a valid lien, as against aU other creditors of the bankrupt, 
as to the flxtures described in the mortgage. There is no conten- 
tion that it is valid as to the stock of goods. An order will be made 
accordingly. 



aUNTINGTON DRY-PtJLVERIZER CO. et al. ▼. NEWELL UNIVÉRSAL 

MILL CO. et al. 

(Circuit Court, S. D. New York. Aprll 6, 1901.) 

L Patents— Validitt—Pkior Use. 

The building of a machine embodying the most Important features of 
an invention for expérimental use by a purchaser, under direction of the 
Inventor, to be paid for if successful, and whlch pro\ed unsuccessful 
and was abandoned, does not constitute a prior public use which will 
Invalldate a patent granted on an application filed more than two years 
afterwards. 

8. Same — Inpringembnt— Crdshing Mills. 

The Huntlngton patents, No. 277,134, for a crushlng mlU, and No. 325,- 
804, claims 1 and 2. for improvements in détails of first, held not anticl- 
pated, nor Invalidated by prior public use; also, held Infringed. 

In Equity. Suit for infringeraent of patents. On final hearing. 
Frederick S. Duncan, for plaintiffs. 

J. Hampden Dougherty, John S. Seymour, and Hoke Smith, for de 
fendants. 

WHEELER, District Judge. This suit is brought for alleged in- 
fringement of the flrst two claims of the patents Nos. 277,134, dated 
May 8, 1883, and 325,804, dated September 8, 1885, each for a 
crushing mill. 

"The mlU conslsts essentlally of : First, a elrcular pan, the vertical sides 
of which are lined wlth a die; second, of rollers, suspended from above by 
meana of vertical shafts upon whlch they are mounted, the method of sus- 
pension and mounting belng such as to allow the rollers to swing freely to 
and from tiie center of the pan wlthout coming In contact wlth the bottom 
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of the pan; thlrd, means of causlng thèse suspended shafts and rollers to 
revolve about a common central axis. For thls purpose a rotatable frame la 
mounted upon a central driving sbaft, and placed some distance above the 
bottom of the pan. The shafts and rollers are hung from thls frame so as 
to hâve a swinging or pendulous motion to and from the center of rotation, 
the rollers being at ail times supported clear of the bottom of the pan." 

Thèse claims of No. 277,134 are for: 

"(1) The pan, A, having the Interior vertical circular die, F, in combinatlon 
wlth the rollers, G, shafts, I, and means for suspending said shafts from 
above, so that said rollers may rotate agalnst the die by centrifugal force, 
substantially as herein described. (2) The pan, A, having the interior verti- 
cal die, F, the rollers, G, and shafts, I, in combinatlon with the sleeves, J, 
horizontal trunnions, K, boxes, L, and the rotating frame. M, substantially 
as herein described." 

And of No. 325,804 are for: 

"(1) The pan, having the interior die, and the flxed or nonrotatlng shafts 
suspended from above, and having heads or enlargements upon their lower 
ends, in combinatlon with rollers turnlng loosely about said shafts, substan- 
tially as herein described. (2) The pan, having the interior circular die, 
the rotating disk, and the vertical shafts suspended from said rotating disks, 
and having heads at their lower ends, in combinatlon with rollers fitted 
loosely upon said shafts, having closed chambers, wlthin which the heads 
are contained, and extensions or sleeves extending upward around the 
shafts, substantially as herein described." 

The ârst patent was before tie circuit court for the district of 
New Jersey in Huntiugton Dry-Fulverizer Oo. v. Whittaker Cément 
Go., 89 Fed. 323; and the relation of it to the art to which it be- 
longs, and the validity of the first claim, were well set forth in the 
opinion of the court by Judge Kirkpatrick. That case was before 
the circuit court of appeais of the Third circuit, on appeal (37 C. 
C. A. 151, 95 Fed. 471), and this conclusion was aflEinned, although 
the decree was reversed on the question of infringement. The 
court, by Dallas, circuit jndge, said: 

"We entertaln no doubt of the validity of this patent, or of the meritorious 
character of the Invention to which it relates. The only question is, does 
the Grlffin mlU conflict with it?" 

That case is, of course, followed hère, as to everything involved 
there. The only things of note not so involved appear to be the 
Ambler patent. No. 11,109, dated June 20, 1854, for an ore mill, 
and the alleged sale of a crushing mill to Carlos White more than 
two years prior to the application. The Ambler patent appears to 
hâve a rotary pan with suspended balls, forced against the side of 
the pan by springs, instead of by centrifugal force, the employment 
of which was of the very essence of Huntington's invention. And 
the transaction with White, such as it was, appears to hâve been 
made while the invention was in an expérimental stage. That a 
crushing mill embodying the most important features of this in- 
vention, the first of its kind, was built as an experiment for 
White, by Arthur L. Fish, under the superintendence of the in- 
ventor, and was set up by them in temporary quarters provided 
by White, as a joint enterprise by them, to be paid for by White 
if successful, and that Fish was paid in whole or in part for it, and 
that it was not successful, is quite clear; that the inventer received 
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any part of the pay, or knew that Fish, did, is not clear, but is 
doubtful. ïhe control of it as an experiment appears to kave re- 
mained with. tlie inventor, and it was abandoned as such by aJl 
others when he abandoned it. This seems to bring it within tbe 
principles of Elizabetb v. Pavement Co., 97 U. S. 126, 24 L. Ed. 1000, 
and Campbell v. City of New York (C. G.) 47 Fed. 515, and to dis- 
tinguish it from the cases where there was an absolute sale, like 
Delemater v. Heath, 7 C. C. A. 279, 58 Fed. 414, much relied upon 
in bebalf of the défendant, wherein, however, thèse principles are 
well recognized. Walk. Pat. § 96. The différence between the flrst 
and second claims is not such but that the validity of the second 
readily follows that of the first. The second of the patents is ex- 
pressly for improvements in détails of the first; and those of thèse 
two claims relate to the rotation of the rollers upon, instead of 
with, the shafts, and to the manner of the suspension of the rollers, 
and the lubrication of their bearings upon the shafts to protect 
them from the grit and dirt of the substances being crashed. No 
reason is shown why thèse improvements were not patentable, or why 
thèse claims therefor are not valid. The défendants make and 
sell crushers known as "Narod Mills." They are différent from the 
GriiSn mill, and the testimony is that they infringe ail thèse claims. 
The case in the Third circuit, the Ambler patent, and the Narod 
mill, were before this court on the motion for a preliminary injunc- 
tion in this case. 91 Fed. 661. Thèse conclusions follow and carry 
out those reached by the court at that time, so far as they went. 
Decree for plaintifEs. 



DAVIS V. ADAMS. 

(District Court, N. D. California. May 29, 1901.) 

No. 11,829. 

CosTS— Clbbk's Fées— Action in Forma Padpbkis. 

Act July 20, 1892 (27 Stat. 252), permitting the bringing of actions In 
forma pauperis, does not take away from the clerk, in actions brought 
thereunder, the rlght to charge and coUect the same fées as In other 
causes, but provides only that he shall not be entitled to demand thelr 
payment In advance or security therefor; and a libelant who brlngs a 
suit in admlralty thereunder, and recovers, but without eosts, Is not enti- 
tled to wlthdraw the money paid In satisfaction of the judgment from 
the registry of the court without paying the clerk's fées taxed against 
him. 

In Admiralty. Motion for an order directing the clerk to pay 
to libelant the amount of a judgment in his favor paid into court. 

H. A. Bauer, for libelant. 

DE HAVEN, District Judge. This action was prosecuted by the 
libelant in forma pauperis, under the act of July 20, 1892 (27 Stat. 
252). That act provides: 

"That any citizen of the United States entitled to commence any suit or 
action in any court of the United States, may commence and prosecute to 



272 109 FEDERAL HEPORTEB. 

conclusion any such suit or action witliout being required to prepay fées or 
costs or glve security therefor before or after bringiug suit or action, upon 
flling in saîd court a statement under oatli, in wrlting, that, because o£ liis 
poverty, he is unable to pay the costs of said suit or action whlch lie is about 
to commence, or to glve security for the same, and that he believes he is 
entltled to the redress he seeks by such suit or action, and settlng forth 
briefly the nature of his alleged cause of action. • * *" 

"Sec. 5. That judgment may be rendered for costs at the conclusion of the 
suit as in other cases: provided, that the United States shall not be liable 
for any of the costs thus Incurred." 

The libelant recovered judgment for the sum of $40.80, without 
costs, other than those incurred subséquent to and including the 
flling of the amended libel. The amount of the judgment has been 
paid into the registry of the court. The présent motion, which is 
in writing, incorrectiy recites that the clerk of this court "now 
holds said judgment money for costs- in said cause incurred previous 
to the amending of said libel," and the court is asked to make an 
order directing him to pay said money over to the libelant. The 
money paid in satisfaction of the judgment is not in possession of 
the clerk, but is in the registry of the court, and can only be with- 
drawn by an order signed by the judge, and "entered and certiiied 
of record by the clerk." Eev. St. U. S. § 996. 

The question involved in the motion relates to the right of libelant 
to withdraw from the registry of the court the money recovered 
in this action, without payment of the fées of the clerk for flling 
libel, issuing monition, etc., at the request of libelant, prior to the 
flling of the amended libel. In my opinion, the libelant has no 
such right. The statute above referred to does not take away from 
the clerk, in actions prosecuted thereunder, the right to charge and 
recover for his services the same fées as are allowed in actions 
not prosecuted in forma pauperis, but only provides that he shall not 
be entitled to demand their payment in advance. In the case of 
Columb V. Manufacturing Co. (0. 0.) 76 Fed. 198, an action prose- 
cuted by one Columb under the same statute, the court said: "The 
clerk will be entitled, at law and in equity, to a lien on any judg- 
ment which Columb may obtain in the pending litigation, either 
in this court or in the circuit court of appeals." The fund is under 
the control of the court, and the court may properly refuse to per- 
mit the same to be withdrawn from the registry until the libelant 
has paid the costs of the action, due from him to the clerk, or may, 
on application of the clerk, direct that such costs be paid from the 
fund. The motion is denied. 
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HAIiE V. HILLIKBB. 

(Circuit Court, N. D. New York. June 7, 1901.) 

No. 3,352. 

1. Fbdbbaii ConsTS— Rulks op Décision— Follo-wing Décisions ov Superior 

Court. 

An orderly administration of the law requlres tliat the circuit courts 
should foUow a décision of a circuit court of appeals of another circuit, 
in tlie absence of conflictlng authorlty, and -wheu tlie question is pre- 
sented on preeisely the same state of facts. 

2. Corporations— LiABiLiTï of Btockholders— Sdits by Receivkr to Kn- 

POHCE. 

A spécial receiver appointed by a court of Minnesota In a suit In 
equlty brought under the statutes of that state by creditors of an in- 
solvent corporation to détermine the indlvldual liability of stocliholders, 
and charged with the duty of enforcing such liability for the benefit of 
ail the creditors, may maintain an action at law in a fédéral court in 
another state against a stoclsholder residing therein.i 

Action at Law Tried by the Court, a Jury Trial having been 
Waived by Written Stipulation. 

M. H. Boutelle, A. L. Pincoffs, W. E. Haie, and Eosendale & Hess- 
berg, for plaintifl. 
C. C. Van Kirk, E. W. Douglass, and B. E. De Groot, for défendant. 

COXE, District Judge. The défenses relied on by the défendant 
hâve ail, either directly or by implication, been decided adversely 
to his contention by the circuit court of appeals of the First circuit. 
Haie T. Hardon, 37 C. C. A. 240, 95 Fed. 747. The argument sup- 
porting the right of the receiver, appointed by the court of the cor- 
porate domicile, to enforce the liability of a nonresident stockholder 
in a fédéral court of another territorial jurisdiction, is so fully 
stated that it will serve no useful purpose to discuss de novo the 
propositions involved. In fact the opinion of the court and the dis- 
senting opinion contain ail that can be said upon the question pro 
or con and no new light can be thrown upon it by a renewal of the 
debate even if such a course were becoming and proper. The court 
is of the opinion that its plain duty requires it to follow the déci- 
sion in Haie v. Hardon. The reasons for this conclusion were 
stated at the argument and need not now be repeated. It is suf- 
flcient that a décent and orderly administration of the law re- 
quires that where a question has been decided by a circuit court 
of appeals the circuit courts shall follow that décision when the 
question is presented upon a preeisely similar state of facts. Al- 
though the doctrine of comity is supposed to hâve undergone some 
modification by the récent décision of the suprême court in Mast, 
Foos & Co. V. Stover Mfg. Co., 177 U. S. 485, 488, 20 Sup. Ct. 710, 
44 Ij. Ed. 858, there is nothing there said which will justify the court 
in disregarding the Hale-Hardon judgment. The question in the 

1 For gênerai liability of stocl<holder to creditors, see note to Rickerson 
RoUer-Mill Co. v. Farrell Foundry & Mach. Co., 23 O. C. A. 315, and also note 
in Scott V. Latimer, 33 C. C. A. 23. 
109 F.— 18 
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suprême court was whether the circuit court of appeals of one cir- 
cuit was bound by the décision of a circuit court of appeals of an- 
other circuit. Hère the question is whether a court of inferior ju- 
risdiction shall follow the décision of a court of paramount and su- 
perior jurisdiction. But even if the tribunals were co-ordinate the 
application of the doctrine of the suprême court would lead to the 
same resuit. The court says: 

"It Is only In cases where, In the mlnd of the judge, there may be a doubt 
as to the soundness of hls vlews that comlty cornes In play and snggests a 
unlformity of rullng to avoid confusion, untll a hlgher court bas settled the 
law. It demanda of no one that he shall abdicate hls indivldual judgment, 
but only that déférence shall be paid to the judgments of other co-ordinate 
tribunals. Clearly It applies only to questions which hâve been actually de- 
clded, and whlch arose under the same facts." 

Nothing has occurred since the décision in Massachusetts to 
change or modify the situation. In Kirtley v. Holmes, 107 Fed. 1, 
the circuit court of appeals of the Sixth circuit took the same view 
as to the right of a receiTer to sue stockholders in other jurisdic- 
tions than that in which the parent suit was instituted, and cited 
the Hale-Hardon Case with approval. In Haie v. Allinson, 106 Fed. 
258, the circuit court of appeals of the Third circuit afSrmed a de- 
cree of the circuit dismissing the bill upon the ground that equity 
had no jurisdiction in actions of this character, there being an adé- 
quate remedy at law. This décision disposes of the defendanfs 
contention in the case at bar that plaintifl's only remedy was in 
equity and, so far as the point decided is concemed, it does nothing 
else. But it is said that the dissenting opinion in Haie v. Hardon 
is cited with approval and from the intimations of the court it is 
quite évident that when the questions now in issue reach the ap- 
pellate tribunal of the Third circuit the décision in the Massachu- 
setts case will not be foUowed. That this conflict of authority may 
exist is, of course, possible. It does not exist to-day and the con- 
trolling weight of authority is clearly with the plaintiff. Should 
there be the différence of opinion suggested the circuit courts of 
other circuits will be free to exercise their own judgments until 
the question is deflnitively settled by the suprême court of the United 
States. But it will be time enough to consider this situation when 
it actually arises. 

The foregoing considérations dispose of the défense of the statute 
of limitations. Upon the theory that the Hale-Hardon décision is 
good law no question of limitation can arise. The right of action 
did not accrue until the Minnesota court had determined whether 
and to what estent the liability of stockholders should be enforced. 
The decree deciding thèse questions and giving the plaintiff a right 
to bring actions was not entered until November 3, 1897. T^iis 
suit was cbmmenced September 16, 1899, within the shortest period 
of limitation suggested by the défendant. Howarth v. EUwanger 
(0. C.) 86 Fed. 54. It follows that the plaintiff is entitled to the 
judgment demanded in the complaint. 
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BLANCHARD v. BIGELOW et al. 

(Circuit Court, E. D. Peimsylvanla. June 7, 1901.) 

No. 40. 

EqUITT— DiSMISSAIi FOH WaNT OP INDISPENSABLE PaRTY— TiMB TO ObTAIN 

Service. 

A bill will not be dismissed for want of an indispensable party, who 
is made a défendant, but bas not been served, until complainant bas 
been given a reasonable time to obtain service, and he will be allowed 
more than six montlis wbere such défendant résides outside of tbe state. 

In Equity. On motion to dismiss. 

J. W. Catharine, for complainant. 

S. B. Huey, for défendant John Bigelow. 

DALLAS, Circuit Judge. "Now cornes John Bigelow, one of the 
above-named défendants, by his soliciter, Samuel B. Huey, Esq., and, 
having lirst entered a spécial appearance only in said cause for the 
sole purpose of objecting to the jurisdiction of the court, moves to 
dismiss the bill of complaint in the above-entitled action upon the 
following grounds : First, for that it appears f rom said bill of com- 
plaint that the above-named James Greenwood is an indispensable 
party to said action, and that the said James Greenwood has not 
been served with any subpœna or other process in this action, and is 
not before the court, and, as said James Greenwood is a citizen of 
another state and district, this court is without power to bring the 
said Greenwood into court in this suit ; second, for that it does not 
appear from the bill of complaint that the matter in dispute in this 
action exceeds, exclusive of interest and costs, the sum or value of 
two thousand (|2,000) dollars, and that this court has no jurisdiction 
of this action." 

1. James Greenwood, who is claimed to be an indispensable party, 
is in fact included as a défendant in the bill, and the failure to obtain 
service upon him did not oust the jurisdiction of the court. It may 
be that if the plaintiff cannot, within a reasonable time, procure such 
service to be made, his co-defendant may hâve the bill dismissed for 
nonprosecution; but less than six months bave elapsed since it was 
flled, and this period is too brief to warrant its dismissal at this 
time. Jessup v. Eailroad Co. (G. C.) 36 Fed. 735. I deem it expédi- 
ent, however, to say (though I do not now décide the question) that 
I incline to the opinion that it will not be possible to maintain the 
bill against Bigelow alone. It prays that a certain "trust agree- 
ment" be canceled; that the défendants be restrained from collecting 
the revenues of the trust estate, that they be compelled to account 
for ail moneys of the trust received and expended by them or either 
of them, that they be compelled to pay over the amount due complain- 
ant by them or either of them, and for gênerai relief. Now, the 
agreement upon which each of thèse prayers is founded recites that 
the défendants and the plaintiff were co-partners, and as such co- 
partners, or in their individual capacity, were the owners or equitably 
interested in the rights, interests, contracts, agreements, licenses, 
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choses in action, and property to whicli the agreement relates, and 
that they had agreed to transfer and place ail of said property, estate, 
and things in the hands and exclusive control of said John Bigelow 
and James Greenwood, in trust for the uses and purposes in the 
agreement set forth. In short, the défendants are by this instrument 
not only made joint trustées, but are both declared to be beneficially 
interested with the complainant in its subject-matter. Oonsequent- 
ly, as it now seems to me, ail three of thèse persons are directly con- 
cerned in each and every resuit which the suit is intended to attain. 
Elkhart Nat. Bank t. Northwestern Guaranty Loan Co., 30 G. G. A. 
632, 87 Fed. 252. 

2. The amendment to the bill of complaint was, in my opinion, 
properly allowed, and nothing at présent appears which would justify 
a ânding that its allégations respecting the value of the matter 
in controversy bas not been made in good faith. They sufficiently 
meet the jurisdictional requirement. Rainey v. Herbert, 3 U. S. App. 
628, 5 0. G. A. 183, 55 Fed. 443. The motion to dismiss is denied. 



O'ROTJRKE Y. WAHL. 

(Circuit Court of Appeals, Seventh Circuit. June 6, 1901.) 

No. 754. 

MoBTGAGE— Fraudulbnt Procurement— Bona Fide Purchaser. 

Défendant signed and indorsed negotiable notes payable to lier own 
order, and signed, but did not aclînowledge, a trust deed securing tlio 
same. She then dellvered tlie papers to tlie elerk of the trustée named 
in tlie deed, in the belief ttiat lie was the clerk of her attorney, by whom 
they were prepared, directing him to tell the attorney to Ijeep the 
same until she called to acknowledge the mortgage and receive the 
money. The clerk, by direction of the trustée, fllled out and certified 
to the acknowledgment as notary, and the trustée negotiated the paper 
to a broker and converted the proceeds. The notes were subsequently 
sold to complainant, who was a bona flde purchaser for full value and 
before œaturity. Beld, that both notes and mortgage were valid and 
enforceable in the hands of complainant; the same rule governing the 
notes as commercial paper being applicable to the mortgage, as an Inci- 
dent thereto. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

This suit was brought to foreclose a trust deed upon certain real estate 
In the county of Cook, state of Illinois, executed on the IGth day of Novem- 
ber, 1897, by the appellant, Ida O'Rourke, to Cornélius Flood, as trustée, and 
David J. Thompson, as successor in trust, to secure her promlssory judgment 
note of that date for the sum of $3,500, payable to her own order, and by 
her Indorsed, due five years after date, with Interest semiannually, accord- 
ing to 10 coupon interest notes, each for $105, signed by her, payable to 
her own order, and by her indorsed, and due, respectively, on the 16th days 
of May and November In each year during the running of the note. The dé- 
fense was a déniai of the exécution and delivery of the notes and trust deed. 
In the court below the cause was referred to a master, who reported the évi- 
dence and his conclusions of law, finding for the complainant. Exceptions 
to the report were overruled, and on July 26, 1900, a decree was rendered 
for the complainant below, from which this appeal is taken. The f acts touch- 
ing the exécution of the notes and trust deed are accurately stated by the 
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master, and may be summarized as follows: The appellant desired a loan 
of 13,500 upon the property described in the trust deed, and applied to one 
David J. Thompson, an attorney, who undertook to procure such loan. Sub- 
sequently the notes and trust deed were made out and placed In the hands 
of Flood, the trustée named in the trust deed, who sent his clerli to the ap- 
pellant with a letter from Thompson requesting her to sign and indorse 
the notes and trust deed. The appellant exeeuted and indorsed the notes, 
and signed the trust deed, but declined to aclsnowledge it, and delivered the 
papers to Walsh. whom she supposed to be the clerli of Thompson, with 
directions to hand them' to Thompson, and to tell him to keep the papers saf e 
in his vault until she should call and go with him to get the money upon 
them, and that she would then acknowledge the trust deed. Walsh, upon the 
direction of Flood, fllled up and exeeuted the acknowledgment and delivered 
the papers to Flood, who negotiated and sold them to a firm of brokers for 
$3,515.75, which was actually paid by them to Flood. On December 12, 
1897, the appellee purchased tlie securities of the brokers, paying the full 
face value of the principal and accrued interest, and without notice of any 
equities existing in favor of the maker. Flood converted the proceeds to his 
own use, and the appellant has received no part of the proceeds from the 
sale of the securities. 

David Sullivan, for appellaat. 
A. W. Buckwood, for appellee. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

JENKINS, Circuit Judge, after the foregoing statement of the 
case, delivered the opinion of the court. 

The law is well settled that the rights of a bona flde purchaser 
of negotiable paper procured by fraud or issued in violation of 
authority will be protected. Delivery, actual or constructive, is in- 
deed essential to the validity of every contract; but in respect of 
negotiable paper not in fact delivered, and obtained through fraud 
from the maker, where he has given to it the appearance of validity, 
he is, as against a bona flde holder for value before maturity, held 
bounden upon it. And so where the maker has intrusted a nego- 
tiable instrument signed by him to another, and that other has 
fraudulently issued it, and it has come to the hands of a bona flde 
holder for value, the maker is bound, because he created the agency 
or trust through which the fraud was committed. The doctrine 
proceeds upon the équitable principle that, when one of two innocent 
persons must suffer from the wrong of a third, he whose act has 
opened the door to the fraud should bear the loss, and he is equitably 
estopped to deny delivery. With respect to a mortgage securing a 
negotiable note so fraudulently issued, there is possibly room for 
doubt, since a few courts hold that the rule stated does not apply, 
and that such security is taken subject to the equities existing 
between the parties to the instrument. The generally accepted doc- 
trine is, however, to the contrary, and is upheld by the suprême court 
of the United States. The debt is the principal thing; the mort- 
gage, the incident. The transfer of the note carries with it the 
security, without formai assignment or delivery, and the assignée 
has the same rights as to both. Carpenter '• Longan, 16 Wall. 271, 
21 L. Ed. 313; Kenicott v. Supervisors, 1(5 7:'cill. 452, 21 L. Ed. 319; 
Sawyer v. Prickett, 19 Wall. 146, 166, 22 L. Ed. 105; Banking Co. v. 
Montgomery, 95 U. S. 16, 18, 24 L. Ed. 346; Chicago Ry. Equipment 
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Ck). V. Merchants' Nat. Bank, 136 U. S. 368, 283, 10 Sup. Ct. 999, 34 
L. Ed. 349. Hère the appellant purposely and deliberately sigued 
negotiable paper, and the trust deed securing it. She, through a 
deceit practiced upon her, delivered the security to the'clerk of the 
trustée named in the deed, supposing him to he the clerk of her 
attorney, to hand to Thompson, her attorney, for safe-keeping. She 
was the victim of an infamous fraud. The clerk by direction of the 
trustée fiUed up, and as notary signed, the acknowledgment of the 
deed, and handed it to his principal, the trustée, who negotiated 
the securities upon the market, and they were eventually and before 
maturity bought by the appellee, confessedly a bona flde purchaser 
for value. Through the act of the appellant in delivering possession 
of the document to the clerk of the trustée named in the trust deed 
signed by her, she put it in the power of the trustée to defraud. It 
is a hard case. One of the two — the maker or the holder of this 
negotiable paper — must suffer. The loss, under the law, must fall 
upon the one whose act clothed the trustée with power to make that 
wrong effective. The decree is afllrmed. 



MILLER V. MUTUAL RESERVE FUND LIFE ASS'N et al. 

(Circuit Court, S. D. New York. April 8, 1801.) 

Pbbliminaby Injunction— Guoundb. 

A preliminary Injunction will not be granted wUere its déniai wlU 
Involve no rlsk of Irréparable Injury to complainant 

In Equity. On motion for preliminary injunction. 

Joseph M. Keating, for the motion. 
William D. Guntrie, opposed. 

LACOMBE, Circuit Judge. Interesting and întricate questions 
arise upon this application. It must be conceded that in some par- 
ticulars the court bas not succeeded in flnding in the papers submit- 
ted any sufificient explanation of some of the transactions which are 
not disputed. Thus, the so-called Shields resolution does not appear 
to warrant any depletion of the old reserve fund below the amount 
accumulated in it when such resolution was passed; and, although 
défendants' argument touching complainant's interest is based in 
part upon the proposition that complainant belongs to a particular 
class (the "flfteen-year class"), neither the application, the policy, nor 
the constitution seems to make any such classification; but, on the 
contrary, the language of the policy evidently contemplâtes a single 
class, — the entire membership, — containing persons of ail âges and 
of ail durations of membership; each member, however, paying, when 
assessed, into the common death fund of that single class, amounts 
differing according to their âges. It may be that évidence may 
change this situation at final hearing. The question now before the 
court, however, lies within a narrower field than do those presented 
by the pleadings. It is really this: Can the status quo be pre- 
served, with no risk of irréparable injury to plaintiff, without grant- 
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ing injunctive relief in advance of final hearing? Tlie court is en- 
tirely satisfled that it can. As to the so-called lien which it is con- 
tended défendants expect to impose on plaintifE's policy, no possible 
action intermediate final hearing can affect plaintiff's rights in any 
way, assuming that he lives till then. As to the turning over of 
the old reserve, that is a mère matter of bookkeeping. It will remain 
in the same cash box, no matter to what account it is credited on the 
books. For thèse reasons, the application for preliminary injunc-" 
tion is denied. 



PITTSBUEGH, C, C. & ST. L. RY. CO. et al. v. KEOKTJK & H. BRIDGE CO. 

(Circuit Court of Appeals, Seventh Circuit. June 7, 1901.) 

No. 729. 

QnAEANTY — Construction op Conthact. 

A provision of a contraet of guaranty, by which certain rallroad com- 
panles agreed to inake up to a stated sum any deficiency In the net rev- 
enues of a bridge company "after payment for repairs, maintenance, and 
ail the expenses connected therewlth, Including reasonable cost for oper- 
ating the bridge and approaches thereto," cannot be construed to cover 
the expenses of litigatlon between the parties over the contraet Itselt, 
wliich are not taxable as costs. 

On Pétition for Kehearing. 

For former opinion, see 107 Fed. 781. 

Before WOODS, JENKINS, and GEOSSCUP, Circuit Judges. 

WOODS, Circuit Judge. A rehearing is asked for the purpose of 
obtaining a modification of the opinion handed down in so far as it 
was held that the second amendment of the contraet did not aiîect 
the obligation of the railroad companies under the original contraet 
and first amendment "to make good to the bridge company one-fourth 
of the deficiency of net income from 'railroad freight traffic' for 
every period of six months, if the amount fell below |40,000." It is 
made very clear that that construction of the second amendment is 
not in accord with the understanding and uniform practice of the 
parties, and it is now conceded by counsel for the appellants that 
"the amount which the railroad companies hâve to make up in any 
one period of six months is to be ascertained by deducting from the 
amount of interest for that period the net revenues from ail sources, 
instead of merely the net freight earnings as originaUy provided." 
The court's mistake in respect to the position of counsel resulted 
from the f act that the case was allowed to be submitted on the brief s, 
without argument at the bar of the court. Counsel differ about the 
construction of the contraet and amendments in other respects, which 
we do not find it necessary to consider. We agrée with counsel for 
the appellants that the expenses of the litigation over the contraet 
of guaranty are not included in the phrase "ail the expenses con- 
nected therewith," as used in the second amendment. The entire ex- 
pression is, "The net revenues from ail sources of the said bridge com- 
pany since the day of its being opened for traffic, after payment for 
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repairs, maintenance, and ail the expenses connected therewith, in- 
cluding reasonable costs for operating the bridge and approaclies 
thereto." A libéral and fair construction of this would doubtless in- 
clude attorney's fées and other reasonable expenses (though not tax- 
able as costs) of litigation growlng out of or connected with the 
maintenance or opération of the bridge or the business of the bridge 
company, but it cannot reasonably be construed to include the ex- 
penses incurred in the suits against the appellants to compel perform- 
ance of the guaranty by which the railroad companies bound them- 
selves severally to malce good deflciencies in the net revenues of the 
bridge company. If that construction were adopted, it would make 
any one of the four companies which entered into the guaranty re- 
sponsible, though itself blameless, for one-fourth of such expenses 
incurred in enforcing performance of the guaranty by any of the com- 
panies in default. The force of the contract has not changed be- 
cause three of the four companies hâve gone out of existence, and one 
guarantor only remains bound. This leads to the conclusion flrst 
announced, and makes a rehearing unnecessary. The pétition is 
therefore denied, at the cost of the appellants. 



KENTUCKY DISTILLERIES & WAEEHOUSH C30. et al. v. WARWICK CO. 

(Circuit Court of Appeals, Slxth Circuit. June 4, 1901.) 

No. 890. 

1. COKTRACTS FOR SaLB OV PrOPERTY— CONSTRUCTION— TiME OF EssENCK. 

Time may be of the essence of a contract for the sale of property, even 
without an express provision to that efCect, where such is the évident 
Intention of the parties, and such intention may be inferred from the 
nature of the property Itself, and the situation and relation of the 
parties thereto. 

8. Bame— RiGHT TO Specifio Performance. 

A contract for the sale of dlstillery property and a large quantity of 
whisky, the latter constituting two-thirds lu value of the entlre property 
sold. provided that a conveyance of the realty should be placed in the 
hands of a trust company, to be dellvered to the purchaser on payment 
"of the considération hereln set forth for properties to be dellvered, 
provided the sald considération Is paid to sald trust company on or be- 
fore March 10, 1899." Meld, that In view of the nature of the greater 
part of the property, which was a marketable commodity, and at the 
tlme fluctuatlng in value, such provision must be construed as making 
tlme of the essence of the contract, and the seller could not be compelled 
to speciflcally perform where the purchase money was not paid in to 
the trust company until April 14th, at which time the whisky had in- 
creased largely In market value. 

8. Specipic Performance — Suit et Purchaser— Necessity of Tenderino 
Performance. 

A purchaser of real estate, who Is required by the contract to deposit 
the priée with a third party by a day certain, — time being of the essence 
of the contract, — is bound to pay in or tender the money within the time 
stated, to entltle hlm to enforce spécifie performance, notwithstanding 
the failure of the vendor to furnlSh au abstract of title within the time 
required by the contract 

4. Samk— Waiver dp Seller's Dbpault. 

A contract for sale of real estate made on Pebruary 20th required th^ 
vendor to furnish an abstract within flve days, and the purchaser to 
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pay the purchase prlce by March lOth; time being of the essence of the 
contract. An abstract was furnished March Ist, whlch was subsequently 
approved by the purchaser, without any objection made thereto, so far 
as the vendor was advised. Seld, that the failure of the vendor to fur- 
nish the abstract within the time was walved by Its subséquent accept- 
anee without objection, and could net be urged by the purchaser, in a 
suit by him to enforce spécifie performance, as a justilication of his own 
failure to pay or tender the purchase money until more than a month 
after the time limited therefor by the contract. 

Appeal from tlie Circuit Court of the United States for the District 
of Kentucky. 

A. P. Humphrey and Charles H. Stoll, for appellants. 
Helm Bruce, for appellee. 

Before LUETON, DAY, and SEVEEENS, Circuit Judgea. 

DAY, Circuit Judge. This is an appeal from a decree dismissing 
the bill brought by complainants, the Kentucliy Distilleries & Ware- 
house Company and Charles H. Stoll, against tîae Warwick Company, 
for spécifie perfomiance of a contract executed on the 20th of Febru- 
ary, 1899. The contract provided for the purchase of a certain 
distillery, with its appurtenances and flxtures, and the real estate in 
connection therewith; also about 4,500 barrels of whisky, property 
of the Warwick Company. Paragraphs of the contract ]>ertinent to 
the présent case are 

"(3) First party (Warwick Company) will within five (5) days deliver to 
second party, or his agent, a full and complète merchantable abstract of title 
to said real estate." 

"('î') Second party (Stoll) will cause to be prepared and delivered to flrst 
party for due exécution ail the papers necessary and proper to be executed 
by first party in order to duly efïectuate the contract herein made, ail of 
■which, if in proper form, shall be duly executed and placed In trust net later 
than March Ist wlth the Columbia Finance and Trust Company, to be deliv- 
ered to second party upon the payment by second party to said trust Com- 
pany of the considération herein set forth for properties to be delivered, 
provided the said considération is paid to said trust conipany on or before 
March 10, 1899." 

"(9) The prlce fixed below to be paid for the whisky is based on the proof 
gallons f ound by the original gauge of the whisky, but first party guaranties 
that the 'outs' found by the four years regauge are not more than one (1) 
gallon per barrel in excess of the allowance fixed by the United States gov- 
ernment." 

"(11) For the aforesaid property second party will pay to the first party: 
(a) For the distillery premises, brands, business, good will, etc., twenty-flve 
thousand dollars ($25,000). (b) For the whisky, twenty-seven and one-half 
(27%) cents per proof gallon, original gauge. (c) Ail of which will be paid in 
cash, as above provided, on or before March lô, 1899." 

The complainant Stoll has introduced proof tending to show that 
he was acting for the Kentucky Distilleries & Warehouse Company, 
although the contract was in his name. Mr. Stoll did not make out 
the papers proper and necessary to be executed by the Warwick Com- 
pany, as provided in paragraph 7 of the contract, until March 28, 
1899, and did not pay in the purchase money until April 14, 1899. 
The reasons assigned for this failure of the complainants to comply 
with the agreement will be more f uUy considered hereafter. 

The proposition which it is necessary flrst to détermine in dis- 
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posing of tbis case concerna the construction of the contract. It is 
claimed on behalf of the Warwick Company tkat time was of the 
essence thereof, and that the failure of the complainants to tender 
the purchase-money on or before March 10, 1899, as stipulated, is an 
effectuai bar to the relief sought. It is insisted that, by the express 
language of the agreement, time is made of the essence of the con- 
tract, and that this is particularly so when it is construed, having in 
View the subject-matter thereof, and the situation and relation of the 
parties thereto at the time. There can be no question that parties 
may make time of the essence of a contract in the sale of property. 
They may do this by express stipulation, or the intent so to do may 
be gathered from the nature of the property itself. This principle 
is too well established to néed extended citation of authorities to 
support it. Waterman v. Banks, 144 U. S. 403, 12 Sup. Ct. 646, 36 
L. Ed. 479. The intention of the parties is the controlling factor in 
the situation, and must govern the construction. Pom. Gont. § 382; 
Oheney t.. Libby, 134 U. S. 68, 10 Sup. Ct. 498, 33 L. Ed. 818. In ex- 
amining the terms of this contract, we find that it is expressly agreed 
that the title papers shall be executed and placed in trust not later 
than March 1, 1899. The contract then provides that thèse papers 
shall be "delivered to second party upon the payment by second party 
to said trustée of the considération herein set forth for the properties 
to be delivered, provided said considération is paid to said trust Com- 
pany on or before March 10, 1899"; and in paragraph 9 of the con- 
tract, in vs'hich the method of payment for the whisky is flxed and 
determined, it is said, "ail of which will be paid in cash as above pro- 
vided on or before March 10, 1899." The parties had not contented 
themselves witli an agreement upon the one hand to convey certain 
property, and upon the other to pay a considération theref or ; and it 
was expressly stipulated that the purchaser should not receive the 
deeds, but the same should be deposited with the trust company, 
and not then to be delivered to the second party until compliance 
with the proviso that the considération should be paid to the trustée, 
who held the deeds in escrow, on or before the lOth day of March, 
1899. And, again, payment for the whisky, estimated to be worth 
from $50,000 to $60,000 more than twice the flxed value of the dis- 
tillery property, was to be made in cash, "as above provided, on or be- 
fore March 10, 1899." We do not see that any express stipulation that 
time should be of the essence of the contract could make it any more 
évident that such was the purpose of the parties than do the terms 
of the contract which we hâve just quoted. There is manifestly a 
purpose on the part of the seller to retain the title with the deeds in 
escrow until the purchase money is paid. By its terms the contract 
makes payment a condition précèdent to the right of the second party 
to receive the title papers and become vested with the ownership 
of the property which is the subject of sale. The parties undoubtedly 
had a right to make such payment a condition précèdent. It seems 
to us that they hâve done so by apt and suflacient language. This 
construction of the contract is greatly strengthened when we consiûer 
the subject-matter of the sale. The testimony shows that the 4,500 
barrels of whisky constituted by far the largest part of the considéra- 
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tion of the contract. The record discloses that about the time of this 
agreement an effort was being made to buy up and consolidate many 
of the distilleries in Kentucky. There was then pending a bill in 
congress, styled the "Outage Bill," which was supposed to be very 
materially to the advantage of the owners of whisky in paying taxes 
thereon. As a matter of fact, this bill is said to hâve passed on 
March 3d, foUowing this agreement. Whisky did advance, very 
rapidly. It is undisputed that property of this character is subject 
to fluctuations in value. It would be unprofitable to an owner to 
tie it up on a rising market, awaiting the pleasure of a purchaser. 
Taking into considération the character of the property and the state 
of the market, no less than the stipulations of the contract, time 
was clearly of the essence of this agreement. 

It is strenuously urged, however, that the f allure on the part of 
the Warwick Company to fumish an abstract of title within âve 
days absolved the complainants from the necessity of preparing the 
papers and making a tender on March 10, 1899 ; that this agreement 
to make an abstract in flve days was the first thing to be done ; and 
that, as a matter of fact, the abstract was not completed until March 
19th or 20th following. Assuming that it was the duty of the War- 
wick Company to f urnish the abstract of title within five days from 
the exécution of the contract, would this failure so to do excuse the 
compliance of complainants with the agreement on their part to pay 
in the purchase money to the trustée on or before March lOth, as 
stipulated in the agreement? The question would be quite différent 
if the complainants, because of the failure to furnish the abstract, had 
declined to pay in the purchase money, and were seeking to be ab- 
solved from the contract. The précise question is whether com- 
plainants, who seek spécifie performance, are not themselves bound 
to tender performance on their part. As we understand Kelsey v. 
Crowther, 162 U. S. 404, 16 Sup. Ct. 808, 40 L. Ed. 1017, the ruling of 
the suprême court of the United States is that notwithstanding fail- 
ure to furnish an abstract when the purchase money was to be paid 
by a day certain, and time was of the essence of the contract, the 
purchaser seeking spécifie performance would be obliged himself to 
tender performance on bis part. In that case the purchaser was to 
hâve 30 days in which to examine the abstract, which the seller 
agreed to furnish at once, together with other necessary papers. 
The abstract was not furnished, and, the next day after the expira- 
tion of the 30 days, tender was made to the seller of the purchase 
money, and demand made for the conveyance of the property. Mr. 
Justice Shiras, delivering the opinion of the cour-t, uses the following 
pertinent language: 

"The action was in the nature of a bill for spécifie performance of a con- 
tract for the sale and purchase of a tract of land. If the contract is con- 
strued as making it the duty of Crowther to tender the abstract, yet his 
failure to do so did not dispense with performance or the ofCer to perform 
on the part of the complainants. His failure to fumish the abstract might 
hâve justified complainants in declaring themselves off from the contract, 
and mlght hâve formed a successful défense to an action for damages 
brought by Crowther. But, if they wished to speciflcally enforce the con- 
tract, it was necessary for the complainants themselves to tender perform- 
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anee. To entltle themselves to a decree for spécifie performance of a con- 
tract to sell land, It bas always been held necessary that the pureliasers 
Bhould tender the purchase money. This is the rule In the ordinary case of 
a mutual contract for the sale and purchase of land. And the rule is still 
more stringently applied in the case of an optional sale, like the présent one, 
where time is of the essence of the contract, and where Crowther could not 
hâve ^enforced spécifie performance. In such a case, if the vendee wish to 
compd the other to fulfili the contract, he must make his part of the agree- 
ment précèdent, and cannot proceed against the other without actual per- 
formance of the agreement on his part, or a tender and refusai. Président, 
etc., V. Hagner, 1 Pet. 455, 464, 7 L. Ed. 219; Marble Co. v. Eipley, 10 Wall. 
339, 359. 19 L. Ed. 955." 

Upon the authority of this case, it is apparent that, if complainants 
would lay the foundation of an action for spécifie performance, they 
mnst hâve tendered the purchase money on or before March 10, 
1899, as provided by the terms of tlie agreement. Failing so to do, 
the complainants hâve not laid the foundation for such a decree. In 
reachiug this conclusion, we hâve not overlooked Cheney v. Libbv, 
134 U. S. 68, 10 Sup. Ot. 498, 33 L. Ed. 818, wherein the suprême court 
said: 

"Even where time is made material by express stipulation, the failure of 
one of the parties to perform a condition withiii the particular time limited 
will not in every case defeat his right to a spécifie performance, if the condi- 
tion be subsequently performed, without imreasonable delay, and no circum- 
stances hâve intervened that would reuder it uujust or inéquitable to give 
such relief." 

In that case a party to a contract was seeking to avoid a spécifie 
performance, having liimself, by fraudulent practices, prevented the 
opposite party from strictly keeping the terms of the agreement. 
Each case must dépend upon its own circumstances, in involdng the 
aid of the chancellor to grant spécifie performance of a contract. 
Cheney v. Libby, supra. The facts in this case make the doctrine of 
Kelsey v. Crowther clearly applicable. 

In another aspect of the case, we think it appears that the failure 
to furnish the abstract within the flve days named in the contract 
did not absolve the complainants from performance on their part. 
The testimony shows that the abstract was obtained by complainant 
Stoll from the Columbia Trust Company on the 21st day of February. 
It was placed in the hands of Messrs. Pirtle & Trabue, lawyers of 
Louisville, who directed Mr. Richard C. Stoll, a lawyer of Lexington, 
Ky., to go to Kichmond, the county seat of the county in which this 
property was located, for examination of the abstract, which he did; 
the abstract being mailed to him there. Mr. E. C. Stoll got the ab- 
stract at Eichmond on the 23d day of February. This, it seems, had 
been prepared and placed with the Columbia Trust Company in view 
of a prior negotiation for the sale of this distillery; having been 
prepared by Mr. John Bennett, a lawyer of Richmond. On the 24th 
of February, at Richmond, Mr. R. C. Stoll saw Mr. John Bennett; 
also Mr. Waller Bennett, one of the respondents, and co-owner of the 
Warwick distillery property. Mr. John Bennett was instructed to 
give Mr. R. C. Stoll any necessary assistance with a view to the com- 
pletion of the abstract. On the following Wednesday, March Ist, 
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Mr. Jolin Bennett mailed the abstract to Mr. R. C. StoU, with the fol- 
lowing letter: 

"Rlchmond, Ky., March 1, 1899. 
"R. C. Stoll, Attorney at Law, Lexlngton, Ky. — ^Dear Sir: I herewith send 
you the abstract of title to the Warwiek property. Should you need any- 
tliing else, let me know. I do Dot run out the abstract to the cooper shop 
and warehouse, because that Is the same as the title to the W. S. Hume & 
Company, already made for you. 

"Respectfully, John Bennett." 

Tlie Hume Company property was other property which the com- 
plainants were undertaking to acquire, It does iiot appear that com- 
plainants or their attorneys required any further information from 
Mr. Bennett. On the contrary, the weight of the testimony is that, 
on the 6th day of March, Mr. E. C. Stoll, being in Richmond, ad- 
Tised Mr. Waller Bennett that the abstract of the Warwick Company 
property was satisfactory. Ko further objection to the abstract ap- 
pears to hâve been communicated to respondents or their counsel. It 
does appear that there was correspondence between the attorney for 
complainants and complainant Stoll, and that an abstract to his satis- 
faction was not received by complainant until the 19th or 20th of 
March. The case upon this branch is left in this attitude, so far as 
respondents are concerned. After the note of March 1 st, no further 
demand for assistance in perfecting the abstract was made, and on 
the 6th assurances were given that the abstract was satisfactory. If 
it can be successfully contended that comjjlainants had a right to 
refrain from compliance with the contract on their part until re- 
spondents had furnished an abstract, then we hâve the fact that on 
the 6th day of March, four days before the money was to be paid in 
upon the terms of the contract, the complainants, having received the 
abstract, had advised the respondents that the same was satisfactory, 
and made no further demand upon them in that respect. We can- 
not doubt that this conduct would amount to a waiver of the agree- 
nient to furnish the abstract within the five days named. Had the 
complainants intended to insist upon a strict compliance with the 
terms of the agreement as to the furnishing of the abstract, sucli 
insistence would be inconsistent with their conduct in accepting the 
abstract when furnished on the Ist day of March, and the subséquent 
assurance on the 6th day of March from their counsel that the ab- 
stract was satisfactory. It is true that the price of whisky advanced 
rapidly, and that the Warwick Company was doubtless willing, if 
not eager, that this contract should be avoided by the nonpayment of 
the money stipulated into the hands of the trustée. On the I2th day 
of March they placed the whisky in the hands of a Cincinnati flrm 
for sale, and afterwards sold the whisky to parties in New York at an 
advance of 12^ cents a gallon; consummating this sale after they 
had received the letter of March 27th inclosing a deed from Mr. 
Btoll, and requesting compliance with the contract. This letter was 
not answered until the 6th day of April, and respondents' attention 
had been called to it in the meantime by letter of Mr. Stoll on the 5th 
of April, when they promised to answer "next week." On the llth 
of April they did answer that, owing to the failure of complainants 
to comply with the terms of the contract, they regarded themselves 
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as released from it. In the meantime they had pressed to a con- 
clusion the sale of and payment for the whisky marketed in New 
York. While this conduct évinces a désire to make a better sale of 
the whisky than they had made to complainants, if the contract had 
terminated, as we find that it had, by the failure to pay the purchase 
money in on the lOth day of March, the respondents were acting 
within their légal rights in making a resale of their property. 

For the reasons stated, we reach the conclusion that the complain- 
ants are not entitled to a spécifie performance of this contract, with 
damages, so far as respondents hâve placed it beyond their power to 
speciflcally perform the same. We therefore concur in the resuit 
reached by the learned judge who tried the case at the circuit, and 
the decree refusing spécifie performance and dismissing the bill will 
be afiirmed, with costs. 



LEONARD V. ORIENT INS. CO. 

(Circuit Court of Appeals, Seventh Circuit June 26, 1901.) 

No. 781. 

Insurance Polict — Construction — Explosiok— Falltnq Wali^s. 

A policy of Insurance provided tliat the Insurer sliould not be liable 
for explosion of any Icind "unless flre ensues, and in tliat event for the 
damage from fire only," and "if any building or part thereof fall, except 
as the resuit of flre, ail Insurance by this policy on such building or Its 
contents shall immediately cease." The building insured was separated 
from a miU by a blacksmith shop. The évidence showed that an explo- 
sion occurred In the mill, resulting in Instant destruction of the mill 
and the blacksmith shop, and the tumbling down a few minutes later 
of a corner of the building insured. The flre which foUowed spread 
at once to the rulns of the mill and shop, and within two or three min- 
utes, and possibly seconds, the fire appeared in the exposed part of the 
building. Eeld, that the Insurance company was liable on the policy. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

This Is an action of assumpsit upon a policy of fire Insurance Issued by 
the Orient Insurance Company to Slmeon B. Léonard, the plalntlfC In error, 
upon a stock of seeds kept for sale in a six-story brick building, forty feet 
wide, fronting on Lake street, between Des Plaines and Union streets, and 
extending back about 170 feet to Pearl street on the east, in Chicago. The 
total Insurance was $76,500; the total loss, 5127,833.88. Sults are pendlng 
upon the other policies. The goods were destroyed mainly by fire, but 
partly by the falling of the northwest corner of the building in which they 
were kept. Next to that building on the west was a blacksmith shop, a 
frame building twenty feet wide, and next to that on the west was the 
New England Mill, consisting of a three-story frame in front, next to Lake 
street, and a brick structure some stories higher in the rear. The évidence 
showed, or tended to show, that at 4:45 o'clock p. m. of November 1, 1899, 
an explosion occurred in the mill, caused probably by Ignitlon of mill dust, 
or dust powder, and resulting In the Instant démolition of the mill and black- 
smith shop, and the tumbling down, a few moments later, of the northwest 
corner of the seed store. The flre, which follpwed the explosion, spread at 
once to the rulns of the mill and shop, and within two or three minutes — 
probably within a few seconds — fire appeared in the exposed part of the 
store, to which in ail probabillty it communicated from the outslde, though 
It might hâve originated from a stove or from burnlng gas jets in the oflSce 
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room on the ground floor. No witness testifled to seeîng unrestrained flre In 
the seed store before the falllng of the corner of the building, and ail the 
testlmony touchlng the point tended to show that froin the fall to the ap- 
pearance of flame in that building there was a lapse of a few seconds, or 
minutes, as the "witnesses more frequently but probably mistakenly expressed 
It. Following the explosion the air was fuU of dust and flame, which the 
strong wind blowing from the northwest, once the wall was down, doubtless 
carrled Into contact wlth the inflammable materlal in the store. The policy 
sued on insm-ed "against ail direct loss or damage by fire, except as [t]here- 
inafter provided." The exceptions pertinent hère are as foUows: "This 
Company shall not be liable for loss caused directly or indirectly by invasion, 
insurrection, riot, civil war, or commotion, or military or usurped power, or 
by order of any civil authority, or by theft, or by neglect of the insured to 
use ail reasonable means to save and préserve the property at and after a 
flre, or when the property is endangered by flre in neighboring promises, 
or (unless flre ensues, and in that event for the damage by fire only) by 
explosion of any kind, or lightning; but liablllty for direct damage by light- 
ning may be assumed by spécifie agreement hereon. If a building or any 
part thereof fall, except as the resuit of flre, ail Insurance by this policy on 
such building or its contents shall immediately cease." At the conclusion of 
the évidence ofCered by the plaintifC the court sustained the motion of the 
défendant for a peremptory instruction directing a verdict in its favor, and 
error is assigned upon that action. In explanation of the ruling the court 
sald: "The case is one of very great importance. It is a question of inter- 
prétation that is not entlrely covered by any authority I hâve found, and I 
hâve loolied them over with some diligence, as called to my attention by 
your briefs. * * • i am well convinced that, unless you reject absolutely 
the condition contained in the 36th and 37th Unes, there is no escape from 
the condition of the policy which declared it at an end, — the insurance at an 
end when the walls fall, except by fire. That the walls fell by the force of 
the explosion in the mill is the uncontradicted testimony. That being so, I 
can see no escape from the condition of the policy that there was no Insur- 
ance upon the building at the instant the fire occurred which destroyed the 
property. I thinls there is no escape from the view that a verdict should be 
directed accordingly." 

Henry W. Magee and Myron H. Beach, for plaintiff in error. 
D. J. Schuyler, Thomas Bâtes, and Monroe Tulkerson, for défend- 
ant in error. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

W00D8, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

In Dows V. Insurance Co., 127 Mass. 346, where the action -was 
upon flre policies containing a clause concerning explosions like that 
in the policy before us, it was said, on the authority of Scripture v. 
Insurance Co., 10 Cush. 356, 57 Am. Dec. 111, that, "the explosion 
in the upper story having been caused by fire, the insurers, if no 
clause had been inserted restricting their liability for losses by ex- 
plosion, would hâve been liable for the losses, whether by the ex- 
plosion or by the subséquent fire, to the amount of the insurance." 
One of the policies also contained the provision, "If a building shall 
fall, except as the resuit of fire, ail insurance by this company on 
it or its contents shall immediately cease and détermine," in respect 
to which it was said: 

"The question is whether this last provision is applicable to the facts of 
the case, and, in the opinion of the majority of the judges, It is not. The 
provision, being introduced by the insurers and for their beneflt, is, by a 
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famlllar rule, to be , construed, in case of amblgulty, most strongly against 
them. It appears to us to hâve had In vlew the case of a building f alling 
by reason ot inhérent dèfeets, or by the withdrawal of the necessary sup- 
port, as by digging away the underlylng or adjacent soll. It might, perhaps, 
include the case of a building thrown down by a storm or flood or eartb- 
qualie. But it would be construing thls provision too liberally in favor of 
the insurers to hold it to include the case of the destruction of a building 
by an explosion within the building itself, and of a fire immediately ensuing 
upon and connected with such an explosion, the measure of the liabillty for 
which has been carefully and precisely defined in the previous provisions of 
the policy." 

Th.e fact that in the présent case the explosion occurred out- 
side of the building in which the insured goods were kept cannot 
afiEect the liability of the insurer, if otherwise liable, for the loss 
by flre which immediately eusued. If there had been no fall of the 
building or of any part of it, and the flame attending or ensuing 
upon the explosion had reached the insured goods through an open 
door or window, liability under the policy for the loss would be be- 
yond dispute. Is it to be said that there is no liability simply 
because the first effect of the explosion was to break a passageway 
into the building for the flre which in a few moments followed? 
Oonfessedly, there would be liability if the flame had entered through 
any opening, caused or not caused by the explosion, if no part of 
the building had fallen; but should there be no liability if a pièce 
of glass falling from a window shattered by the explosion had given 
admission to the flame? The language of the contract is clear that 
if any part of the building shall fall, except as the resuit of flre, 
ail insurance on building or contents "shall immediately cease." 
The words are surely, as they hâve been declared to be, "terse and 
expressive." They are unqualifled and universal, admitting of nei- 
ther interprétation nor construction, and, if applicable, it would 
seem, should be allowed their literal signiflcance. It is not to be 
said that they are applicable, and yet not to be applied literally. 
It may not be said that "any part" of a building must be deemed 
to mean an important part, or such a part as might cause, or be 
supposed likely to cause, or at least to enhance the danger of, loss 
by flre. "It was compétent for thèse parties to fix the terms of their 
agreement." Where they wrote and subscribed "any part," they 
must be presumed to hâve meant any part, great or small, if ob- 
servable or readily discoverable. Even if it could be said that the 
part must be large enough to cause or to be likely to enter into the 
risk of loss by flre, the qualification could mean little, because con- 
ditions are readily supposable, and are not improbable, in which 
the fall of material of small weight or bulk would be enough to 
start a fire. Not much is necessary to overturn a stove or to scat- 
ter the fire of an open grate or hearth, and still less to ignite a 
match. If there had been a window on the west side of the build- 
ing in question, the falling of a shutter or of a pane of glass would 
probably hâve been followed by the same loss to the plaintiff in 
error which ensued upon the falling of the corner of the building. 
On the theory of strict adhérence to the meaning of plain words, 
thèse propositions cannot well be denied; and upon that theory 
the case of Kiesel & Co. v. Sun Ins. Ofiflce of London, 31 G. G. A. 515, 
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88 Fed. 243, is urged upon our attention in support of the ruling 
below. The case, however, is net in point. The policy there in 
suit contained the clauses now under considération; but, there hav- 
ing been no explosion, the building fell, and the goods insured were 
burned, and the question was whether the fall was caused by the 
fire or by a gale of wind. It is perhaps worth while, however, to 
observe that the literal signiflcance of the contract seems to hâve 
been departed from when it was said in the opinion that if the 
building "was on fire, and if it would hâve f allen by force of the wind 
if there had been no flre, then its fall could not be said to hâve 
been the resuit of the fire, and the défendant was not liable." Any 
question of non sequitur in the statement aside, it is certainly not 
inconsistent with the express terras of the contract that in such a 
case the insurer should be liable for the damage done before the 
fall occurs, though not caused by the flre. The Insurance ceases 
only at the instant of the fall, and it follows, on a strict construc- 
tion, that "the cause of the fall" can be the test of liability only 
from that instant. The case before us is one of destruction by fire, 
which immediately followed, and with propriety may be said to. 
hâve been caused by, an explosion. Whether that explosion was 
caused by fire, it is not necessary for the présent purpose to con- 
sider. See Briggs v. Insurance Co., 53 N. Y. 446. The liability 
of the insurance company for flre immediately ensuing upon an 
"explosion of any kind or lightning" was "carefully and precisely 
defined" in a clause devoted to the subject; and we agrée with the 
opinion in Dows v. Insurance Co., supra, that the succeeding clause, 
whatever its construction when applicable, should not be deemed 
"to include cases of destruction by explosion and by fire ensuing 
upon and immediately connected therewith." In this way the two 
clauses may well stand together, neither interfering with the legiti- 
mate ofiBce of the other; while if the latter is to be applied and 
enforced according to its literal meaning in every case where by 
reason of an explosion or otherwise the building, or a part of it, 
falls just before or during a fire, which otherwise would be within 
the contract, it will lead to results which the parties to policies may 
flot both be supposed to anticipate, and which the courts need not 
and should not approve. The judgment below is reversed, and the 
cause remanded, with direction to grant a new trial. 



TOTTEN V. SUN PEINTING & PUBLISHING ASS'N. 
(Circuit Court, S. D. New York. May 13, 1901.) 

LrBEI. AND SlANDER— LlBELODS PUBLICATION— CBTARGISa MkNTAL UnSOUND- 

NESS. 

A publication falsely charging that plaintlff was of unsound mlnd, and, 
In conséquence, was removed from a position as professor In a scientlflc 
school, wlll support an action for llbel. 

On Motion by PlaintifiE for Judgment. 
Chas. G. Bennett, for plaintiff. 
Franklin Bartlett, for défendant. 
109 F.— 19 
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. LACOMBE, Circuit Judge. Defendant's counsel having now sub- 
mitted a demurrer certified as required by rule 27, the same will be 
âled ntinc pro tune in place of the uncertifled one, and the présent 
motion treated as one for judgment upon demurrer as frivolous. 
The complaint sets forth a, publication, which by innuendo charged 
the plalntiflE with having been of unsound mind, and with having, in 
conséquence of such mental unsoundness, been removed from a posi- 
tion as professer in a scientiflc school. The demurrer raises the 
question whether such publication is libelous. The demurrer is not 
frivolous. The point raised is fairly arguable, especially in view of 
the décision in Mayrant v. Richardson, 1 Nott & McC. 347. There- 
fore judgment should not be taken upon it as frivolous. Inasmuch, 
hovs-ever, as both sides express the wish to expedite the cause, the 
question raised may be treated as if it were formally presented upon 
the trial calendar. The weight of authority and of reason seems to 
sustain the proposition that such a publication is libelous. The de- 
murrer is therefore overruled, with leave to answer within 20 days. 



McDonald et ai. v.-bucklet. 

(Circuit Court of Appeals, Fifth Circuit. May 21, 1901.) 

No. 1,033. 

Mastbr and Servant— FBLiiOW Servants— Forembn and Membbrs of Pilk- 
DRrvBR Gang. 

A gênerai foreman, employed by contractors, and having cliarge of 
the work of putting in the foundations for a wharf, and of ail employés 
engaged in the work, with power to employ and discharge, while en- 
gagea in the actual work of directing the opérations of a pile driver, 
givlng the signais to the engineer for the fall of the hammer, is a fellow 
servant with the other members of the pile-driver gang; and any 
négligence committed by hlm while thus worklng, resulting in injury 
to another workman, Is hls own personal négligence, for which the 
master Is not responsible, where there was no négligence of the master 
In hls selection.i 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

This suit was originally brought in the circuit court for Monroe county. 
Fia., and was removed by plaintiffs in error to the circuit court of the United 
States for the Southern district of Florida. It was an action of trespass on 
the case, brought to recover damages for injuries received by Eugène J. 
BuCkley, défendant In error, while In the employ of the Union Bridge Com- 
pany. The déclaration charges, in substance, that the Union Bridge Company 
was engaged in the work of erecting and constructing certain wharves, coal 
sheds, and other work of a similar character in Key West; that none of 
the firm resided there, nor gave their personal attention or supervision to the 
work, but had placed one J. 0. Grifflth in charge and control of the work 
and of the men engaged thereon; that Buckley was hired through said 
Grifflth, and by him was told to place Iron rings on the top of the piles bef ore 
they were driven; that on the 18th of July, 1898, Buckley was sent by Grifflth 
to place a ring over the top of a plie, and while in the act of placing It, and 

iWho are fellow servants, see notes to Railroad Oo. v. Smith, 8 C. C. A. 
668; Rallway Co. v. Johnston, 9 C. 0. A. 596; Fllppln v. Kimball, 31 0. O. 
A. 286. 
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before he had time to place the ring, Griffith negligently, iivithoiit plaintiffi's 
knowledge, and through no neglect or fault of plaintlfC, gave the signal to 
drop the hammer of the pile driver; that the hammer v^as dropped on 
Buckley's right hand, -whereby he lost four Angers and the use of the hand 
for life. The déclaration further charged and averred defective and négli- 
gent equipment, rig, and appliances. The plaintifC was a cigar niaker, de- 
pended on that vocation for hls support and that of hls family, and claimed 
damages in the sum of $15,000. The défendants pleaded: First, not guilty; 
second, that the injury was caused by négligence of the plaintifC, and not 
otherwîse; third, that it was caused by contributory négligence of the 
plaintiff. Upon thèse issues the case went to trial, and resulted in a judg- 
ment and verdict in favor of plaintifC for $7,500. After a vain effort to 
obtain a new trial, the défendants in the lower court sued out a writ of 
error to this court. On the trial of the case, the plaintifC, among other 
matters, testified as follows: "On the 18th of July, I was in the employ of 
the Union Bridge Co. Mr. GrifHth, the foreman, employed me. By Mr. 
Griffith I mean the gentleman who was just on the witness stand. On the 
Saturday morning before I was hurt, at about nine o'clock, I went to Mr. 
Griffith, and asked him if he could give me a job. He asked me what I 
could do. I said, 'Anything you tell me.' He said, 'AU right; go to work.' 
I asked him what did he pay the men. He said $1.50 and $2.00 a day. I 
said, 'Mr. Griffith, I won't work for a dollar and a half a day.' He said, 
'AU right; if you are worth two dollars a day, I will glve It to you.' I went 
to work on Saturday morning at about nine o'clock. I did not know who 
hired and discharged the men. Mr. Griffith told me what work to perform. 
On Monday, July 18, 1898, we were engagea in pulling up a pile we had put 
down Saturday evenlng. We were so engaged ail day until about five o'clock. 
After the piles had been gotten up, we were engaged in clearing away the 
two piles, and about ten or fifteen minutes after that Mr. Griffith sent me 
over to the south foundatlon for a 6-inch ring, and when I got back with 
It they were driving piles. There was a great deal of confusion, and every- 
body seemed excited, and, as I arrived with the ring, Mr. Griffith, the foreman, 
ealled out, 'Damn it, ring that pile,' and I went on the platform of the pile. 
driver to put the ring on the pile, and as I was putting the ring on the pile 
he let the hammer drop. He gave the signal for the hammer to drop, and 
my hand was mashed, and I had to go home." Griffith testified as follows: 
"Mr. Sheridan was up in the leads, and in putting this pile In the old hole 
where we had puUed the other one out It went two platforms below his 
platform, — about 16 feet. That neeessitated for Mr. Sheridan to corne down, 
or for somebody to go up from the bottom. It was handier for some one to 
go up from the bottom than for him to come down, and I spoke out, 'Some- 
body put a ring on that pile.' Buekley looked up, and understood what I 
meant, picked up a ring, and went up and put it on the pile. Q. Please 
state what took place after you say Buekley picked up the ring, and went 
up and put it on the pile. A. After the hammer had hit the pile, he threw 
the ring on the pile, and about two-thirds of it went on the pile, and about 
one-third was off the pile. He grabbed hold of the ring with his right hand 
to jerk the ring back into proper position, and the hammer came down, and 
caught his hand. Q. How many times had he attempted to put this ring 
on the pile when he got hurt? A. He was making the second attempt. Q. 
Was the hammer up when he put the ring on the pile the flrst timeî A. It 
was going up. Q. Did you give the signal to drop the hammer at that time? 
A. No. sir." The évidence was undisputed that Griffith was the foreman of 
the pile-driver gang of seven men, including himself ; that, while he directed 
the opérations of the men, he also worked with them In performing ttie 
work, at least so far as to give the signais dlrecting the engineer in using 
the hammer; that the Union Bridge Company were contractors engaged in 
the construction of Iron and foundation work, with a place of business in 
New York; that they sent out a gênerai foreman for each job, and a gênerai 
manager for each contract; that, while W. S. McDonald was the manager 
of the Key West work, and also of the Tortugas work, there was a gênerai 
foreman in charge of the work at Tortugas by the name of Moorman, and 
another gênerai foreman In charge of the work at Key West, who was 
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Grifflth hlmself. After the testlmony was In, and before the Jury retired, 
the défendants requested the court, among other charges, to charge the 
jury as foUows: "The défendants' attorney requests the court to Instruct 
the jury to find a verdict for the défendants." This request was refused, 
and exception duly taken. The sald défendants then requested the court to 
instruct the jury as follows: *'If the Injury was the resuit of any carelessness 
of the foreman, Grifflth, whlle he was engaged In the work of the pile driv- 
Ing, he was a fellow servant, and défendants cannot be held respousible," — 
which requested charge was refused, and the refusai duly excepted to. The 
charge glven by the court, as found In the record, Instructed the jury, in 
substance, among other matters, that, if the plaintiiï was injured throngh 
the négligence of the foreman, Grifflth, In charge of the pUe-driving work, 
he was entitled to recover, and In no wlse instructed the jury that the fore- 
man was in any sensé a fellow servant of the plalntlfC. 

Gr. Bowne Pattersou and J. P. Blair, for plaintiff in error. 
E. B. Kruttschnitt, for défendant in error. 

Before PARDEE, McCORMIOK, and SHEIiBY, Circuit Judges. 

After stating the facts as above, the opinion of the court was de- 
livered by PARDEE, Circuit Judge. 

There are seven assignments of error, but we flnd it unnecessary 
to consider any but the third, to the eiïect that the court erred in 
refusing to instruct the jury to find a verdict for the défendants, and 
the seventh, which complains of the refusai of the court to instruct 
the jury that, if the injury was the resuit of any carelessness of the 
foreman, Griffith, while he was engaged in the work of pile driv- 
ing, he was a fellow servant, and défendants cannot be held respousi- 
ble. There was no évidence tending to show that the master did not 
furnish safe and proper machinery and appliances, nor that the 
master did not use due and proper care in the sélection of compétent 
employés. On the facts given, as in the above statement, and tak- 
ing the évidence in the most favorable light for the plaintiff, the case 
presented is one where a foreman who had the power to sélect, em- 
ploy, and discharge, and who had the direction of the work to be per- 
formed, and who was at the tirae engaged with the plaintiiî and oth- 
ers in carrying on the opérations, was guilty of négligence in direct- 
ing the work, which négligence resulted in injury to the plaintiff; and 
the question presented for décision is whether, under thèse circum- 
stances, the foreman and the plaintiff were feUow servants. In the 
much-considered leading case of Railroad Oo. v. Baugh, 149 TJ. S. 
368, 13 Sup. et. 914, 37 L. Ed. 772, there is a fuU discussion of the 
fellow-servant doctrine, and therein a locomotive engineer, who had 
charge of his engine, and directed its opérations, was held to be a 
fellow servant with a fireman on the same locomotive, who was sub- 
ject to his orders, and generally under his direction. The principles 
declared in the Baugh Case are restated and approved in Railroad 
Co. V. Keegan, 160 U. S. 259, 263, 16 Sup. Ct. 269, 270, 40 L. Ed. 418, 
421, as foUows: 

"We held In Eailroad Co. v. Baugh, 149 TJ. S. 368, 13 Sup. Ct. 914, 37 L. 
Ed. 772, that an engineer and fireman of a locomotive engine running alone 
on a railroad wlthout any train attached, when engaged on such duty, were 
fellow servants of the railroad company; hence that the fireman was pre- 
cluded f rom recoverlng damages from the company for injuries caused, during 
the running, by the négligence of the engineer. In that case It was de- 
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clared that: 'Prima fade, ail who enter the employment of a single master 
are engaged in a common service, and are fellow servants. * * * AU 
enter in the service of the saine master to further his interests in the oue 
enterprise.' And while we in that case recognized that the heads of sepa- 
rate and distinct departments of a diversified business, under certain circum- 
stances, be considered, with respect to employés under them, vice principals 
or représentatives of the master as fully and as completely as if the entire 
business of the master was by hlm placed under the charge of one superin- 
tendent, we declined to afflrm that each separate pièce of work was a dis- 
tinct department, and made the one having control of that pièce of worlï 
a vice principal or représentative of the master. It was further declared that 
'the danger from the négligence of one speclally in charge of the partieular 
work Is as obvions and as great as from that of those who are slmply co- 
workers with hlm in It. Each is equally with the other an ordlnary risU 
of the employment,' which the employé assumes when entering upon the em- 
ployment, whether the risk be obvious or not. It was laid down that the 
rightful test to détermine whether the négligence complained of was an 
ordinary risk of the employment was whether the négligent act constituted 
a breach of positive duty owing by the master, — such as that of taking fair 
and reasonable précautions to surround his employés with fit and careful co- 
workers, and the furnishing to such employés of a reasonably safe place to 
work, and reasonably safe tools or machinery with which to do the work; 
thus maklng the question of liability of an employer for an injury to his 
employé turn rather on the eharacter of the allegcd négligent act than on 
the relations of the employés to each other, so that, if the act is one done 
in the discharge of some positive duty of the master to the servant, then 
négligence In the act is the négligence of the master; but, if it be not one 
in the discharge of such positive duty, then there should be some Personal 
wrong on the part of the employer before he is liable therefor." 

And the application of thèse principles resulted in holding that 
the foreman of the night gang in the service of a railroad company, 
who had direction of the opérations, — that is, the coupling of cars 
and movement of the same, — was a fellow servant with the members 
of the force employed under him. 

Railroad Co. v. Peterson, 162 U. S. 346, 16 Sup. Ct. 843, 40 L. Ed. 
994: 

"H. was a foreman of au extra gang of laborers for plaintifC in error 
on its road, and as such had charge of and superintended the gang in put- 
ting in ties and assisting in keeping in repair three sections of the road. 
He had power to hlre and discharge the hands (13 in number) In the gang, 
and had exclusive charge of their direction and management In ail matters 
connected with their employment. The défendant in error was one of that 
gang, hired by H., and subject, as a laborer, while on duty with the gang, 
to his authority. While on such duty, the défendant in error suffiered serions 
Injury through the alleged négligence of H., acting as foreman in the course 
of his employment, and sued the railroad company to recover damages for 
those injuries. Held, that H. was not such a superintendent of a separate 
department, nor in control of such a distinct branch of the work of the 
company, as would be necessary to render it liable to a co-employé for his 
neglect; but that he was a fellow workman in fact as well as In law, whose 
négligence entailed no such liability on the company as was sought to be 
enforced In this action." 

In Martin v. Railroad Ce, 166 U. S. 399, 17 Sup. Ct. 603, 41 L. Ed. 
1051, the points decided, as reported in the syllabus, are as f ollows : 

"The plaintiff In error was in the employment of the défendant in error 
as a common laborer. While on a hand car on the road, proceeding to his 
place of work, he was run Into by a train, and seriously injured. It was 
claimed that the collision was caused by carelessness and négligence on the 
part of other employés of the company, — road master, foreman of the gang 
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of laborers, conductors, etc. Helfl, that the co-employ6s whose négligence 
waa alleged to hâve caused the Injury were fellow servants of the plalntlff, 
and hence that the défendant was not liable for the Injuries caused by that 
négligence." 

See, also, Mining Co. v. Wlielan, 168 U. S. 86, 89, 18 Sup. Ot. 40, 
42 L. Ed. 390. 

In Railroad Co. v. Conroy, 175 U. S. 323, 20 Sup. Ct. 85, 44 L. Ed. 
181, there is an exhaustive reriew of décisions and opinions involv- 
ing the question of who are fellow servants, and the principles de- 
clared in the Baugh Case, and foUowed since then by the suprême 
court, were commended and reaffirmed. 

Considering and applying the rules laid down by the suprême court 
in the cases above mentioned, we are constrained to hold in the in- 
stant case that, although Griffith was the foreman, and had charge 
and direction of the opérations of the pile driver and of ail the em- 
ployés in the pile-driver gang, with the power to employ and dis- 
charge, yet, while engagea in actual work of operating the pile driver, 
giving the signais to the engineer for the fall of the hammer, he was 
a fellow servant with the other members of the gang, and that any 
négligence committed by him while thus working was his own Person- 
al négligence, for which his masters are not responsible. It follows 
that the third and seventh assignments of error are well taken, and 
that the trial court erred in ref using the instructions therein referred 
to. The judgment of the circuit court is reversed, and the cause 
le remanded, with instructions to grant a new trial. 
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(Circuit Court of Appeals, First Circuit. May 27, 1901.) 

No. 330. 

L Charities— PoBLio HospiTAii— Kklation to Patients. 

The f act that a public hospital, chartered as a charitable corporation, 
exacts or recelves a pecuniary considération from a patient, does not 
affect its character as a charitable institution, nor its rights or liabilitle» 
as Buch, In relation to such patient. 

& SAMK— -LiABILITT TO PATIKNTS— NBGLIGKNCB OF NuRSE. 

A patient in a public hospital, chartered as a charitable corporation, 
although under prlvate management, cannot recover from such corpora- 
tion for injuries resultlng from the négligence of a nurse employed in 
Its hospital, and In whose sélection due care was used; there being an 
Implied agreement arising from the acceptance by the patient of the 
corporation's bounty that it shall not be liable for the acts of such serv- 
ants in admlnistering the charlty. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Thomas H. Russell and Arthur H. Eussell, for plaintiff in error. 
Charles P. Greenough (Julian Codman, on the brief), for défendant 
in error. 

Before COLT, Circuit Judge, and BKOWN and LOWELL, District 
Judges. 

LOWELL, District Judge. This is a suit brought by a patient to 
recover damages for an injury alleged to hâve been sustained by the 
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négligence of a nurse in the hospital. There was évidence that the 
plaintif? had a skin unusually sensitive, and that a rubber bag fuU 
of bot water was placed by the nurse against her side, and left 
there for some time. At the trial in the circuit court the learned 
judge ruled that the plaintiff could not recover, and directed a ver- 
dict for the défendant. 101 Fed. 896. To this ruling the plaintiff 
duly excepted. 

That the défendant is a charitable corporation admits of no doubt. 
This was expressly recognized by the législature of Massachusetts 
in chapter 358 of the Acts of 1890, and was decided in McDonald 
V. Massachusetts General Hospital, 120 Mass. 432, 21 Am. Eep. 529, 
the défendant there differing from the défendant hère in no respect 
material to this case. 

The plaintiff was what is sometimes called a "paying patient," the 
rate of her payment being $14 a week. Upon this ground her coun- 
sel has sought to distinguish her case from that of a patient in the 
hospital who pays nothing. In our opinion, the différence is imma- 
terial. As has been said, the défendant was a charitable corpora- 
tion; that is, a corporation organized exclusively for charity. That 
the ministrations of such a hospital should be conâned exclusively 
to the indigent is not usual or désirable. Those of moderato means 
from necessity, and not a few rich people from choice, resort to great 
charitable hospitals for treatment, especially in surgical cases. 
Throughout the world this is the custom in thèse institutions, wheth- 
er they are maintained by indlvidual, religions, or municipal charity. 
From patients who are not indigent, a payment is commonly per- 
mitted or required. Commonly, and in the case at bar quite mani- 
festly, this payment does not make full pecuniary compensation for 
the services rendered. Those who make a considérable payment not 
infrequently reçoive in some respects a more expensive service than 
do those who make a small payment or none at ail; but the pay- 
ment required is usually calculated upon the patient's ability to pay, 
rather than upon the whole cost of the treatment he reçoives. That 
this was the defendant's rule appears plainly from its printed form 
of application, which it required ail applicants to flU out alike, 
whether they paid something or nothing. In this form the inquiry 
concerning payment was stated as follows: "How much per week 
applicant can pay," — thus indicating that the amount of the contri- 
bution was to be determined, not by the value or cost of the service 
rendered, but by the ability of the patient to aid the charitable pur- 
poses of the hospital. In our opinion, a paying patient in the défend- 
ant hospital, as well as a nonpaying patient, seeks and reçoives 
the services of a public charity. 

That such a hospital in its treatment of a rich patient shall be 
held to a greater degree of care than in its treatment of a pauper 
is not to be tolerated. Certain luxuries may be given the former 
-(vhich the latter does not get, and this for varions reasons; but the 
degree of protection from unskilled and careless nurses must be the 
same in both cases. Again, it would be absurd to make the defend- 
ant's liability for an accident, like that hère alleged, dépend upon 
the payment of that insignificant proportion of the cost of the service 
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rendered whîch in some cases may properly be required from a poor 
man or woman. We are of opinion that this case stands as if tlie 
plaintifl liad been admitted without any payment wliatsoever. 

We Lave to détermine, then, if a patient admitted to a bospital 
maintained for charity can recover judgment against that hospital 
for injuries caused by the négligence of a nurse employed tberein. 
There is a great weiglit of auttiority in favor of the défendant in the 
case put, but the courts hâve differed so widely in their reasoning 
that a somewhat extended examination is necessary, both of the 
cases decided and of the principles upon which they rest. The lia- 
bility of the défendant for which the plaintiff contends is the lia- 
bility of a master for the torts of his servant. "The master is an- 
swerable for every such wrong of the servant or agent as is com- 
mitted in the course of the service and for the master's beneflt, 
though no express end or profit of the master be proved." Barwick 
V. Bank, L. E. 2 Exch. 259, 2165. At one time it seems that the mas- 
ter's profit was deemed a necessary élément. "The maxim of re- 
.spondeat superior is bottomed on this principle, that he who ex- 
pects to dérive advantage from an act which is done by another for 
him must answer for an injury which a third person may sustain 
from it." Hall v. Smith, 2 Bing. 15«, 160. As is said in Pol. Torts 
(4th Ed.) pp. 67, 88, this rule belongs wholly to the modem law, 
and no reason for it, at any rate no saitsfying one, is commonly 
given in our books. It is in some sensé an exceptional rule to begin 
with, and is itself subject to several exceptions. With some of 
thèse exceptions we hâve to concern ourselves. 

Many cases hold that public or municipal corporations are not 
liable for some of the torts of their servants, though committed in 
the course of their service. Thus, in Benton y. Boston Cîty Hos- 
pital, 140 Mass. 13, 1 N. E. 836, 54 Am. Eep. 436, it was said: "The 
trustées are a body created for the performance of a duty which, 
under the authority of the statute, the city of Boston has assumed 
for the beneflt of the public, and from the performance of which no 
profit or advantage is derived, either by the trustées or by the city." 
In this case the trustées were held not liable for injury to a patient 
caused by the négligence of the superintendent. To the same gên- 
erai effect are City of Richmond v. Long's Adm'rs, 17 Grat. 375, 
94 Am. Dec. 461; Maia's Adm'r v. Eastem State Hospital, 97 Va. 
507, 34 S. E. 617, 47 L. E. A. 577; Sherbourne v. Yuba Co., 21 Cal. 
113, 81 Am. Dec. 151; Murtaugh v. City of St. Louis, 44 Mo. 479. 
The cases just cited ail resemble the case at bar, in that the plaintifl 
there, as hère, sought to recover for négligence or malpractice in a 
hospital not maintained for profit; but the principle upon which they 
rest has no essential connection with hospitals or malpractice, but 
is applicable equally to many other kinds of damage. Thus the 
leading case in Massachusetts upon the subject is Hill v. City of 
Boston, 122 Mass. 344, 23 Am. Rep. 332, where the action was for 
damage caused by the defective construction of a school house, and 
the case most commonly arising is probably that concerned with 
damage caused by a defective highway. In différent jurisdictions 
the liability of municipal corporations for the négligence of their 
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employés is variously limited. Shear. & R. Neg. §§ 253, 255, 289. 
See City of Détroit v. Osbome, 135 U. S. 492, 10 Sup. Ct. 1012, 34 
L. Ed. 260. The liability is determined generally by the laws of the 
States establishing and regulating the municipal corporations in 
question. City of Détroit v. Osbome, supra. See Workman v. City 
of New York, 179 U. S. 552, 21 Sup. a. 212, 45 L. Ed. 314. The 
principle upon which the municipality is excused from liability for 
certain injuries done by its servants is this: The municipality is 
acting as an agency of the sovereign, and thus acting it enjoys 
some part of the sovereign's immunity from suit. The cases above 
referred to, however much they resemble the case at bar in some of 
their facts, yet hâve no bearing upon its décision. The défendant 
hère is in no sensé an agency of the sovereign. It is a public charity, 
but is not a political or municipal corporation. Yet, as some of 
the cases cited hâve been referred to in discussing the liability of 
public charities under private management like this défendant, it 
has seemed best to refer briefly to the cases in order to distinguish 
them. Certain English cases hâve been urged even more specifically. 
In Duncan v. Findlater, 6 Clark & P. 894, it was held that the trus- 
tées appointed under a public road act were not responsible for dam- 
age caused by the négligence of those employed in making or repair- 
ing the road. The décision might hâve been rested upon the prin- 
ciple just referred to regarding municipal and political bodies. In 
delivering his opinion, however. Lord Cottenham said: 

"ïhe law is stated to be that the road fund Is llable for the misconduct 
of any person employed by the road trustées. This direction assumes that 
the act done was an act not within the provisions of the statute; that it 
was not done In conséquence of those provisions; for otherwise the direction 
would be in that respect improper, since wliatever is done under the au- 
thority of the statute gives no right of action. If that was not so, the resuit 
would be that ail the damages, thougli uot arising from any act done by 
the immédiate authority of the rond trustées, would be liable to be com- 
pensated out of the trust fund, — a proposition which certainly cannot be 
supported by the law which régulâtes the liability of master and servant." 

By this language, and other which need not be quoted, Lord Cot- 
tenham was supposed to bave held that the action could not be 
maintained against the road trustées in their corporate capacity, 
for the reason that the fund in their hands was impressed with a 
trust incompatible with its distribution among persons damaged 
by the négligence of their ser\'ants. See Feoffees of Heriot's Hos- 
pital V. Ross, 12 Clark & F. 507, a case which will presently be dis- 
cussed. While the point actually decided in Duncan v. Findlater 
has never been overruled (indeed, the bouse of lords never overrules 
its own décisions), yet the principle supposed to be laid down by 
Lord Cottenham has been distinctly repudiated. Mersey Docks & 
Harbour Board Trustées v. Gibbs, L. R, 1 H. L. 93. Whatever may 
be the limit of the liability of a political or municipal body in Great 
Britain for the torts of its servants, that limit is now in no way 
determined by any doctrine concerning the application of a trust 
fund The historical origin of the doctrine may probably be found 
in Russell v. Men of Devon Co., 2 Term R. 667, 672, and Hall t. 
Smith, 2 Bing. 156. 
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There is another claaa of cases in which the courts of this coun- 
try hâve held that a railroad company, having in its regular em- 
pioy physicians and surgeons whose du^ to the corporation requires 
them to care for the sick and injured among the corporation's em- 
ployés, is not liable to those employés for the malpractice or other 
négligence of thèse médical men. Railroad Co. v. Howard, 45 Neh. 
570, 63^. W. 872; Clark v. Railway Co., 48 Kan. 654, 29 Pac. 1138; 
Quinn v. Eailroad Co., 94 Tenn. 713, 30 S. W. 1036, 28 L. E. A, 
552, 45 Am. St. Kep. 767; Eailroad Co. v. Price, 32 Fia. 46, 13 South. 
638; Eighmy t. EaUway Co., 93 lowa, 538, 61 N. W. 1056, 27 L. E. 
A. 296; Eailroad Co. v. Artist, 9 C. C. A. 14, 60 Fed. 365, 23 L. E. 
A. 581. The obligation of the railroad has been said to extend no 
further than the employment of doctors compétent to do the work 
proposed. It has also been said that the doctor is not the servant 
of the corporation, for the reason that, in treating the patient, he 
does not take his orders from the corporation, but is guided alto- 
gether by his own judgment. "The relation of master and servant 
exists only between persons of whom the one has the order and 
control of the work doue by the other. A master is one who not 
only prescribes to the workman the end of his work, but directs, 
or at any moment may direct, the means also, or, as it has been 
put, retains the power of controlling the work; and he who does 
work on those terms is in law a servant, for whose acts, neglects, 
and defaults, to the extent to be specified, the master is liable." Pol. 
Torts (4th Ed.) p. 72. 

There is force in the argument that, by the understanding of both 
railroad and employé, the latter, in permitting himself to be treated 
by the railroad's doctor, intrusts his person to the skill of the indi- 
vidual doctor rather than to any supposed skill of the railroad; 
provided, at any rate, that the doctor selected by the railroad is 
skilled in his profession. The class of cases just mentioned has a 
close resemblance to the case at bar, though there are différences. 
In the cases cited, the négligence was that of the doctor; in the 
case at bar, that of a nurse. To hold a nurse to be the servant of 
the corporation is easier than to hold the doctor, and yet in neither 
case is the relation altogether that of ordinary service. A nurse, 
in her treatment of the patient, hardly takes her professional orders 
from the railroad's superintendent or from its ordinary ofQcials, 
but rather from the doctor in charge. On the other hand, the rail- 
road is not a charitable corporation, and in tendering médical aid 
to its employés, even when that is not called for by the contract 
of employment, may perhaps be supposed to act for purposes not 
purely charitable. So far as is known, there is no case which af- 
flrms the liability of the railroad under the circumstances stated. 
It has been held that the owners of a vessel, though required by 
statute to provide médical care and medicines for their passengers, 
are yet not liable for the malpractice of the doctor employed, pro- 
vided there was no négligence in selecting him. AUan v. Steam- 
ship Co., 132 N. Y. 91, 30 N. E. 482, 15 L. E. A. 166, 28 Am. St. 
Eep. 556. See Laubheim v. De Koninglyke Neder Landsche Stoom- 
boot Maatschappy, 107 N. Y. 228, 13 N. E. 781, 1 Am. St. Eep. 815. 
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If the railroad and ship cases rest upon the principle that a doctor 
is not the servant of the corporation whieh employa him, they hâve 
little bearing on the case at bar. If, on the other hand, they rest 
upon a principle that those who voluntarily receive médical aid, 
gratuitously given, cannot recover against the giver except for his 
négligence in selecting incompétent agents, their bearing is consid- 
érable. 

We come now to the cases precisely or substantially in point. In 
McDonald v. Massachusetts General Hospital, 120 Mass. 432, 21 Am. 
Eep. 529, it was held that a patient could not recover for damage 
caused by the négligence or incompétence of a hospital interne or 
by the négligence of an attending surgeon. In delivering the opin- 
ion of the court, Mr. Justice Devens said: 

"The défendant was a public charitable Institution under the laws of the 
commonwealth. The object for whlch it was incorporated was to provide 
a gênerai hospital for sick and Insane persons. St. 1810, c. 94. Its funds 
are derived from grants and donations made by the commonwealth from 
profits whlch it is entitled to receive from the Massachusetts Hospital Life 
Insurance Company and other companies Incorporated in the commonwealth, 
and from the grants, devises, donations, bequests, and subscriptions of 
benevolent persons, and from the board of paying patients. While the price 
of board is placed as low as the funds of the hospital will permit, patients 
who are there received are expected to pay as nearly as possible according 
to their own circumstances and to the accommodations they receive. In 
addition to the accommodations provided for such patients, a certain num- 
ber of free beds are furnished from the gênerai funds of the institution and 
from donations made especially for this object, the occupants of which are 
not expected to pay anything. Régulations of Hospital, c. 15, §§ 1-4. Of 
one of thèse beds the plaintifC was an occupant. The corporation lias no 
capital stock, no provision for making dividends or profits, and whatever 
It may receive from any source it holds in trust to be devoted to the object 
of sustaining the hospital and increasing its benefit to the public, by extend- 
Ing or improving its accommodations and diminlshing its expenses. Its 
funds are derived mainly from public and private eharity. Its affairs are 
conducted for a great public purpose, that of administerlng to the comfort 
of the slck, without any expectation, on the part of those Immediately in-- 
terested in the corporation, of recelving any compensation which will inuire 
to their own benefit, and without any right to receive such compensation. 
This establishes its character as a public eharity. Jackson v. Phillips, 14 
Allen, 539. The fact that its funds are supplemented by such amounts as 
it may receive from those who are able to pay wholly or entirely for the ac- 
commodation they receive does not render it the less a public eharity. Ail' 
sums thus obtained are held upon the same trust as those which are the 
gifts of pure benevolence. Gooch v. Association, 109 Mass. 558. Nor do the 
facts that the trustées, through its agents, are themselves to détermine 
who are to be the immédiate objects of the eharity, and that no person bas 
Individually a right to demand admission to its beneflts, alter its character. 
Ail cannot participate in its benefits. The trustées are those to whom is 
confided the duty of selecting' those who shall enjoy them, and prescribing 
the terms upon whlch they shall do so. If this trust is abused, the trustées 
are under the snperintending power of this court as a court of equity, by 
vlrtue of its authority to correct ail such abuse, and the interest of the public 
therein — that is to say, of the indefinite objects of the eharity — may be repre- 
sented by the attorney gênerai. Sanderson v. White, 18 Plck. 328, 29 Am. 
Dec. 591; Attorney General v. Old South Soc. In Boston, 13 Allen, 474." 

See, also, Benton v. Boston City Hospital, 140 Mass. 13, 1 N. E. 
836, 54 Am. Rep. 436. 
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In otber cases arising in Massachusetts corporations hâve been 
held liable for the expressed reason that they were not public cbari- 
ties. Donnelly v. Association, 146 Mass. 163, 15 N. E. 505; Chapin 
V. Holjoke Y. M. C. A., 165 Mass. 280, 42 2;^. E. 1130; Newcomb v. 
Boston Protective Department", 151 Mass. 215, 24 K E. 39, 6 L. 
R A. 778. 

Considérations similar to those quoted from McDonald y. Massa- 
chusetts General Hospital were suggested in Railroad Co. v. Artist, 
9 0. C. A. 14, 60 Fed. 365, 23 L. R. A. 581; Downes v. Harper Hos- 
pital, 101 Mich. 555, 60 N. W. 42, 25 L. B. A. 602, 45 Am. St. Eep. 
427; Haas v. Society, 6 Mise. Eep. 281, 26 N. Y. Supp. 868; Wil- 
liams V. Industrial School (Ky.) 24 S. W. 1065; Maia's Adm'rs 
V. Eastern State Hospital, 97 Va. 507, 34 S. E. 617, 47 L. R. A. 
577; Perry v. House of Refuge, 63 Md. 20, 52 Am. Rep. 495. As 
we understand the reasoning, it amounts to this: Ail the funds 
of a public charitable hospital are held in trust for a particular 
charitable purpose. It is a breach of trust to apply them to any 
other purpose. The payment of damages recovered for the négli- 
gence of the hospital servants is not within the terms of the trust. 
Hence the funds cannot be employed for that payment, and, if the 
funds cannot be so employed, a bare judgment against the corpora- 
tion is nugatory, and should not be permitted. 

If this proposition is true, then, as suggested by the learned judge 
who presided at the trial below, it follows that if the défendant, 
by its servants, should negligently permit the staircase of a building 
from which it dérives a profit to fall ont of repair, it would not be 
liable for damage suffered by reason of this négligence. It follows 
aiso that a person walking along the street, and injured by the fall 
of a stone comice negligently maintained above the sidewalk, can 
or cannot recover for the damage suffered, according as the building 
from which the stone falls is the property of a private individual 
or of a public charity. Indeed, the principle extends even further 
than this. There is no less impropriety in diverting funds impressed 
with a trust for the benefit of individuals than in diverting those 
impressed with a trust for a public charity. Yet the effectuai though 
indirect liability of a private trust fund for the torts of those con- 
, cerned in its management is undoubtedly recognized. It is true 
that a suit cannot be maintained against a trustée, as such, for 
torts committed in the management of the trust property. The suit 
is brought against the trustée as an individual. The judgment and 
exécution run against him individually. When thèse are satisfled, 
however, the trustée is reimbursed from the trust estate, uniess indi- 
vidually at fault. Shepard v. Creamer, 160 Mass. 496, 36 N. E. 475; 
Baker v. Tibbetts, 162 Mass. 468, 39 N, E. 350; Benett v. Wyndham, 
4 De Grex, P. & J. 259. The trust fund is protected from immédiate 
levy to satisfy the exécution, not because of its complète immunity, 
but rather from technical reasons connected with the légal estate 
of the trustée in the property. Its technical immunity affords it no 
ultimate protection. Indeed, the law on this point is so plain that 
no case can be found in the Massachusetts Reports expressly sanc- 
.tioning the payment from a private trust fund of damages for a 
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tort committed in thé administration of the trust property, though. 
the practice must be of weekly occurrence in this city of Boston. 
Practically the trustée generally satisfles the judgment ,by a payment 
directly from the trust fund, or compromises the claim without any 
judgment at ail. The merely technical immunity of a private trust 
fund from exécution upon a judgment recovered in an action of tort 
affords no reason for the real immunity of the funds of a charitable 
corporation where the technical considérations do not apply. That 
the funds of a public charity may be diverted to pay for some torts 
committed in the administration of the fund has often been decided. 
Stewart v. Harvard Collège, 12 Allen, 58; Bishop v. Trustées, 1 El. 
& El. 697; Blaechinska v. Howard Mission, 56 Hun, 322, 9 N. Y. 
Supp. 679. See Davis v. Society, 129 Mass. 367, 37 Am. Kep. 368; 
Gilbert v. Corporation of Trinity House, 17 Q. B. Div. 793. If those 
in charge of a hospital unlawfuUy permit the escape of fllth upon 
neighboring land, or close a right of way across the premises of the 
hospital, may not the corporation, in some cases at least, be sued 
in tort? We think the question answers itself. 

If it be sought to charge a trust fund v?ith payment for a tort 
committed by the trustée and unconnected with the trust property, 
doubtless the argument just quoted would be unanswerable. For 
example, if the trustées of the Massachusetts General Hospital hold 
a separate fund devised for the support and care of the insane at 
Waverly, that fund cannot be levied upon to satisfy a judgment re- 
covered for an injury committed in the hospital maintained in Bos- 
ton for médical and surgical cases, and vice versa; but, where a 
charitable corporation is otherwise liable for a tort committed in 
the administration of its trust, we see no sufflcient reason why the 
trust fund may not be levied upon in satisfaction of the exécution. 
We are unable, therefore, to agrée with the proposition which alto- 
gether exempts a trust fund from liability for the torts of those 
concerned in its administration. 

It remains to notice the case of Feoffees of Heriot's Hospital v. 
Ross, 12 Clark & F. 507, often cited in the reports of this country, 
though strangely little noticed by the courts of Créât Britain. That 
was a suit against the trustées of a public charitable boarding school 
in their corporate capacity, for improper failure to admit an ap- 
plicant to the beneflt of the school. Lord Cottenham said: 

"The question then cornes to this, whether by the law of Scotlaud a person 
■who elaims damages from those who are managers of a trust fund, in 
respect of their management of that fund, can malie it liable in payment. 
It is obvions that It would be a direct violation, In ail cases, of the pur- 
poses of a trust. If this could be done; for there is not any person who 
ever created a trust fund that provided for payment out of it of damages 
to be recovered from those who had the management of the fund. No such 
provision has been made hère. There is a trust, and there are persons in- 
tended to manage It for the beneflt of those who are to be the objects of 
the charity. To give damages out of a trust fund would not be to apply it 
to those objects whom the author of the fund had in view, but would be 
to divert it to a completely différent purpose." Page 513. 

The pursuer was seeking the beneflt of the trust fund as one who 
had been entitled thereto under the deed of trust (though no longer 
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entitled when the case was finally decided), and had been deprived 
of his rigMs by the trustées. In such case it may be that the doc- 
trine of the inviolability of the trust fund is applicable, and that one 
who sues because of a diversion of trust funds cannot himself en- 
force a diversion. It must be admitted that the language of the 
opinions delivered by the law lords is not convincing, and that much 
reliance was placed upon those dicta in Duncan v. Findlater which 
were denied in Mersey Docks & Harbour Board Trustées v. Gibbs. 
If the case is rested upon a doctrine that under no circumstances 
can a trust fund be held liable for torts committed in its manage- 
ment, it stands alone in Great Britain. 

In Hearns v. Waterbury Hospital, 66 Conn. 98, 33 Atl. 595, 31 
L. R. A. 224, a case like that at bar, the défendant was held not 
liable. There was much discussion of the English cases. In dealing 
with Mersey Docks & Harbour Board Trustées v. Gibbs and similar 
cases, we think the court did not distinguish clearly between public 
bodies and private corporations established for public charitable 
purposes. The exemption from liability declared in the Connecti- 
cut case was based upon the theory that "a charitable corporation 
like the défendant, whatever may be the principle that controls its 
liability for corporate neglect in the performance of a corporate 
duty, is not liable, on grounds of public policy, for injuries caused 
by Personal wrongful neglect in the performance of his duties by a 
servant whom it has selected with due care, but in such case the 
servant is alone responsible for his own wrong." Page 136, 66 
Conn., page 604, 33 Atl., and page 233, 31 L. E. A. With the prin- 
ciple laid down thus broadly we need not agrée in order to décide 
this case. If a servant of the défendant engagea in the care of 
Beck Hall, for example, injures a tenant by his négligence, and the 
act of négligence would render liable an ordinary landlord, it may 
well be that this défendant would be liable, as suggested by the 
learned judge before whom the trial was had below. 

In McDonald v. Massachusetts General Hospital it was aiso said: 

"It mlght well be questionefl whether any contract could be Inferred be- 
tween the plaîntiff and défendant. It has offered to him freely those minls- 
trations whlch, as the dispenser of a public eharity, it has been able to pro- 
vide for his comfort, and he has accepted them." 

The plaintifPs action is an action of tort, and no contract as such 
need be proved. If a person ''once actually undertakes and enters 
upon the exécution of a particular work, it is his duty to use reason- 
able care in the manner of executing it so as not to cause any in- 
jury to third persons which may be the actual conséquences of his 
acts; and he cannot, by abandoning its exécution midway and leav- 
ing things in a dangerous condition, exempt himself from liability 
to any person who suffers injury by reason of his having left them 
without proper safeguards." Osborne v. Morgan, 130 Mass. 102, 103, 
39 Am. Rep. 437. 

We assume that there was évidence compétent to establish a tort 
.on the part of the nurse for which the plaintiff could recover against 
the nurse. We assume that there was évidence that the nurse was 
the servant of the défendant, and that her tort was committed in 
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the course of the defendant's service. If tkis be true, it is hard 
to see that tlie plaintiff need allège or prove any contract in order 
to recover against tlie défendant. The flrst and tMrd counts of the 
déclaration allège a contract, it is true, and we are inclined to 
agrée with the suprême court of Massachusetts that the contract 
there alleged is not proved; but the second count has no such allé- 
gations, and we do not wish to dispose of this case upon the ground 
that the plaintiff has erred in pleading by making an allégation 
which she has failed to prove, but which she might hâve omitted 
altogether. Doubtless there are many torts in which a contract 
or undertaking by the défendant is a necessary élément. "For mère 
omission a man is not, generally speaking, held answerable. Not 
that the conséquences or the moral gravity of an omission are neces- 
sarily less. One who refrains from stirring to help another may 
be, according to the circumstances, a man of common, though no 
more than common, good will and courage, a fool, a churl, a coward, 
or little better than a murderer. But, unless he is under some 
spécifie duty of action, his omission will not in any case be either 
an offense or a civil wrong. The law does not and cannot under- 
take to make men render active service to their neighbors at ail 
times when a good or a brave man would do so. Some already 
existing relation of duty must be established, which relation will 
be found in most cases, though not in ail, to dépend on a foregoing 
voluntary act of the party held liable. He was not in the flrst in- 
stance bound to do anything at ail, but by some independent motion 
of his own he has given hostages, so to speak, to the law." Pol. 
Torts (4th Ed.) p. 389. But hère the défendant has moved; it has 
established a hospital, and has employed servants. If a person "once 
actually undertakes and enters upon the exécution of a particular 
work, it is his duty to use reasonable care in the manner of execut- 
ing it, so as not to cause any injury to third persons which may 
be the actual conséquences of his acts." Osborne v. Morgan, 130 
Mass. 102, 103, 39 Am. Eep. 437. 

As Sir Frederick Pollock has said in the sentence immediately 
foUowing the quotation given above, "Thus I am not compelled to 
be a parent ; but, if I am one, I must maintain my children. I am 
not compelled to employ servants; but, if I do, I must answer for 
their conduct in the course of their employment." The absence of 
a contract made with the défendant does not exempt it from liability. 
If, indeed, there can be shown an agreement by the plaintiff to hold 
the défendant harmless for the acts of its servants, then it follows 
that this action cannot be maintained, and we agrée with the leamed 
judge of the court below that this agreement arises by necessary 
implication from the relation of the parties. That a man is some- 
times deemed to assume a risk of négligence, so that he cannot 
sue for damages caused by the négligence, is familiar law. Such 
is the case of common employment, and such are the cases of ath- 
letic sports and the like, put by Pollock on page 150 et seq. Such 
is the case at bar. One who accepts the benefit either of a public 
or of a private charity enters into a relation which exempts his 
benefactor from liability for the négligence of his servants in ad- 
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minîsterîng the charîty; at any rate, if the benefactor bas used due 
care in eelecting those servants. To paraphrase the illustration 
put by the learned judge before whom this case was tried, it would 
be intolérable that a good Samaritan, who takes to his home a 
wounded stranger for surgical care, should be held personally liable 
for the négligence of his servant in caring for that stranger. Were 
the heart and means of that Samaritan so large that he was able, 
uot only to provide for one wounded man, but to establish a hos- 
pital for the care of a thousand, it would be no less intolérable that 
he should be held personally liable for the négligence of his servant 
in caring for any one of those thousand wounded men. We cannot 
perceive that the position of the défendant differs from the case sup- 
posed. The persons whose money has established this hospital are 
good Samaritans, perhaps givîng less of personal dévotion than did 
he, but, by combining their liberality, thus enabled to deal with 
suffering on a larger scale. If, in their dealings with their prop- 
erty appropriated to charity, they create a nuisance by themselves 
or by their servants, if they dig pitfalls in their grounds and the 
like, there are strong reasons for holding them liable to outsiders, 
like any other individual or corporation. The purity of their aims 
may not justify their torts; but, if a suffering man avails himself of 
their charity, he takes the risks of malpractice, if their charitable 
agents hâve been carefully selected. 

We hâve thus indicated the grounds upon which rests, in our 
opinion, the defendant's exemption from liability in this case. 
Though we feel constrained to dififer from the reasoning followed 
by some other courts in reaching the same conclusion, we are not 
unmindful that the identity of conclusion reache_d, though by diifer- 
ent roads, is a strong proof of its correctness. Doubtless a weight 
of authority is more overwhelming if it is identical in reasoning 
as well as in resuit, but identity of resuit is in itself no mean argu- 
ment for its justice. 

We corne now to the few cases opposed to the weight of authority 
just referred to. The most important of thèse is Glavin v. Ehode 
Island Hospital, 12 B. I. 411, 34 Am. Eep. 675. There the déclara- 
tion alleged thatj in considération of the plaintiflE's promise to pay 
reasonable compensation, the défendant promised to supply him 
with such surgical and médical attention as were necessary for the 
care and cure of his injuries, but that the defendant's servants 
neglected properly to care for the plaintiff, or to supply proper sur- 
gical treatment to him, and "conducted" so carelessly and improp- 
erly and unskillfully that his arm had to be amputated. The déc- 
laration further alleged that the défendant, regardiess of the obliga- 
tion incumbent upon it, neglected to provide compétent offlcers and 
servants to treat the plaintiff. Upon the évidence, the plaintiif's 
case was that he had been injured by the malpractice of an interne 
before the arrivai of an experienced surgeon, who should bave been 
summoned at once. There seems to hâve been some évidence that 
the interne was carelessly selected by the défendant, though this évi- 
dence is not stated in the report. The défendant was a public char- 
itable institution, like the défendant in this case. The court held 
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that the plaintifE could recover. CMef Justice Durfee, who deliv- 
ered what appears to hâve been the opinion of the court, flrst dis- 
cussed Holliday v. Vestry of Parish of St. Leonards, 11 0. B. (N. S.) 
192, and showed that it had been overruled, and so afforded no sup- 
port to McDonald v. Massachusetts General Hospital, which last 
case had been folio wed bj the trial judge in Glavin v. Bhode Island 
Hospital. He next stated that a surgeon is not ordinarily the serv- 
ant of a hospital, though the hospital may be liable for the torts of 
a surgeon carelessly appointed by it. So far as the interne acted 
as a surgeon, the learned chief justice said that he also was not the 
defendant's servant, but that, in summoning or neglecting to sum- 
mon a surgeon to treat the plaintiff, he did act as the defendant's 
servant. The défendant was liable for his malpractice if he was 
improperly appointed, and, in any case, for his neglect to summon 
a compétent surgeon. The learned judge then pointed out that the 
défendant was not a public or municipal corporation, and denied 
the doctrine of the inviolability of trust funds, which we hâve al- 
ready dealt with. With much of the reasoning of the court we agrée, 
and we do not ând it necessary to dissent from the resuit so far 
as concems the liability of a corporation like this défendant for the 
conséquences of its négligent sélection of agents and servants. Our 
différence of conclusion regarding its liability for the torts of its 
properly chosen servants in the treatment of patients has already 
been shown to rest upon reasoning which was not brought to the 
attention of the suprême court of Ehode Island. 

Although the décision in Glavin v. Ehode Island Hospital is to- 
day the law in Ehode Island, so far as the matter is unaffected by 
statute, yet it is to be noticed that the législature promptly changed 
the law in référence to ail institutions like the défendant. We do 
not deem this fact to hâve an important bearing upon the case at 
bar, though it indicates that the sensé of the community is shocked 
by holding a public charitable hospital liable for a servant's négli- 
gence in caring for a patient. 

In Ward v. St. Vincent's Hospital, 39 App. Div. 624, 57 N. Y. 
Supp. 784, the action was for breach of an express contract by the 
défendant to furnish the plaintiff with a skillful, compétent, and 
trained nurse. If this contract was proved, of course the défendant 
was liable for the damage resulting from its breach, and that case 
has no bearing upon this. In Donaldson v. Commissioners, 30 New. 
Br. 279, the déclaration alleged damage caused by malpractice in 
letting the disease of a patient's eye progress to the destruction of 
the eye. The défendant demurred, and the majority of the court 
overruled the demurrer. One judge, in his opinion, relied upon an 
express contract which, so far as can be learned from the report, 
was not alleged in the déclaration. The physiciaUs were considered 
the servants of the défendant. The ground of the décision appears 
to hâve been that the défendant could escape its liability only by 
maintaining successfuUy the principle supposed to be laid down by 
the dicta in Duncau v. Findlater. As those dicta had been denied 
by the highest authority, the plaintiff prevailed. 

For the reasons above given, and in spite of the cases of Glavin v. 
109 F.— 20 
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Eàode Island Hospital arwj Donaldson v. Commissipners, we are of 
opinion that the défendant hère was not liable to tbe plaintiff, and 
that the instructions given at the trial were correct. We are not 
called upon to décide if the défendant would hare been liable upon 
allégation and proof that the nurse was incompétent, and that this 
incompétence was, or ought to bave been, known to the défendant. 
As our conclusion agrées with that reached by the suprême court of 
Massachusetts, we need not consider how far we are bound by its 
décisions. The judgment of the circuit court is affirmed, with costs 



In re KELLER. 

(District Court, N. D. lowa, 0. D. July 12, 1901.) 

Bankruptct— Pbepeebntiai. Patmbnts. 

Where a créditer of a bankrupt lias received a payment from the 
est^te after ttie date wlien ail ttie parties owning the same were Insol- 
vent, he must repay the amount, if he wlshes to further share in the 
proceeds of the bankrupt estate. 

Submitted on Exceptions to Euling of Référée with Respect to 
Claim of E. K. Lee. 

Wesley Martin, for creditor. 
J. L. Kamrar, for trustée. 

SHIEAS, District Judge. From the record in this case it appears 
that the assets forming the bankrupt estate coming into the pos- 
session of the trustée consist mainly, if not wholly, of the stock in 
trade and bills receivable which since June, 1900, bave been the 
property of the flrms of Keller, Stake & Lee, Keller & Stake, and 
of Almon D. Keller, the bankrupt. When the adjudication in bank- 
ruptcy was entered against Almon D. Keller, on December 24, 1900, 
he had, by purchase from bis former partners, become the owner of 
the stock in trade formerly owned by them, and was liable for the 
indebtedness owing by the flrms of which he had been a member. 
The indebtedness which E. K. Lee seeks to prove up against the 
estate of Almon D. Keller is for money borrowed by the firm of 
Keller & Stake prior to the time Q. W. Lee became a member of the 
flrm. On the 7th of September, 1900, E. K. Lee received payment 
in full of a note he then held against Keller & Stake, amounting 
to $527. At the time this payment was made the flrms of Keller & 
Stake, Keller, Stake & Lee, and the individual partners therein, were 
ail in fact insolvent. The référée held, under thèse circumstances, 
that E. K. Lee could not be allowed to prove his claim against the es- 
tate, which was evidenced by two notes, one for $2,000, dated Novem- 
ber 27, 1899, and one for $1,500, dated December 29, 1899, and signed 
by Keller & Stake, J. P. Stake, and A. D. Keller, until he had repaid 
to the trustée the money paid him on September 7, 1900, it app«ar- 
ing that on that date ail the parties interested in the transaction 
as debtors were in fact insolvent. The exceptions taken on behalf 
of the creditor, Lee, challenge the correctness of this ruling. 

It will be remembered that tbe flrms of Keller & Stake and Kel- 
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1er, StaKe & Lee hâve not been put into bankruptcy, and no basis 
bas been laid for marshaling flrm assets in favor of firm creditors, 
and I can see no ground for riewing the case in any otber light 
than as though ail the debts sought to be proved existed only against 
the bankrupt Alnaon D. Keller, and ail the assets are his individual 
property. There is nothing shown in the évidence which would jus- 
tify the holding that the equities of E. K. Lee are superior in any 
particular to those of the other creditors, or which would justify 
the ruling that would give him a préférence over the other claim- 
ants. He is now seeking to obtain his share of the estate of the 
common debtor, and, as it appears that he has received a payment 
of |527 from the estate after the date when ail the parties owing 
the same were insolvent, he must repay this amount, if he wishes 
to further share in the proceeds of the bankrupt estate. The ex- 
ceptions to the ruling of the référée are therefore overruled. 



In re LAFLEOHE et aL 

(District Court, D. Vermont June 8, 1901.) 

No. 609. 

L BANKmjPTCT—DlSCHARQK— BOOKB DP ACCOUHT. 

That bocks of a bankrupt do not show his true flnanclal condition, but 
were kept only for the transaction of business, Is no bar to the bank- 
rupt's discharge, where they show no attempt to conceal' his flnanclal 
condition, and no intent to defraud. 

2. BAMB— CONCEALMENT OF AsSETS. 

Report of référée, to whom a charge of concealment of assets by a 
bankrupt had been referred, wlll not be set aside unlesa it is made to 
eppear that it is clearly erroneous. 

Waterman & Martin, for creditors. 
Clarke G. Fitts, for bankrupts. 

WHEELER, District Judge. This is a pétition for discharge, to 
which failure to keep books, and an offense against the act by con- 
cealment of assets, are objected. The act does not require books 
Bhowing the true flnancial condition of bankrupts, nor any books, to 
be kept by them, in order to be entitled to a discharge, but only that 
fraudulent intent of concealment of their true flnancial condition by 
means of their books, in contemplation of bankruptcy, shall prevent 
a discharge. Thèse books do not appear to hâve been kept with 
référence to showing flnancial condition, but only for the transaction 
of business, and disclose no attempt at euch concealment, and, of 
course, no intent to defraud by such means. The charge of conceal- 
ment of assets rests upon failure to account for money admitted to 
hâve been received during about six months ending about three 
months before the commencement of the bankruptcy proceedings. 
The showing is not very satisfactory, but the concealment, to bar 
discharge, must amount to a crime. The proof must be clear of a 
speciflc offense of which a jury might convict, although the proof hère 
need not be beyond a reasonable doubt. The law authorizes a 
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référence of the question, and the report of the référée is like the 
ânding of a master in equity, or the verdict of a jury in a civil case 
at law. It is not to be set aside unless it is made to appear to be 
clearly erroneous. It is not so made to appear hère. The expenses 
and losses of removal and fltting up for business in the new place, 
and the expenses of living, and of sickness and death in the family, 
appear to hâve furnished warrantable grounds for the flnding of the 
référée. 

Obviously, the goods procured by the debts proved, and the other 
stock and flxtures, went, on foreclosure of a mortgage, to the father, 
which has a look of unfairness towards thèse creditors; but the 
validity of the mortgage is not in question, and the resuit of the fore- 
closure would not be a criminal concealment of assets. 

Exceptions overruled, report accepted, and discharge granted. 



In re MAMMOUTH FINE LUMBER CO. 
(District Court, W. D. Arkansas, Texarkana Division. May 20, 1901.) 

BANKECPTOY— JtJBISDICTION OF CODRT— KlGHT DP iNTBEVENIKa CREDITOBS TO 

Maintain Pétition. 

Certain creditors of a corporation flled a pétition in bankruptcy against 
It, being suiHcient in number, and setting up claims sufficient in amount, 
to warrant an adjudication. Subsequently otlier creditors intervened, 
and adopted tlie pétition as tlieir own; the first fiiiiig his pétition in 
intervention within four montlis aftcr the alleged act of bankruptcy. 
Afterwards some arrangement was made with the original petitioners, 
which induced them to refuse to prosecute further, and they moved its 
dismissal. Selé, that the court acquired jurisdictlon under the original 
pétition, which was sufficient on its face, whether or not the claims of the 
petitioners were in fact provable, which jurisdictlon was continued by 
the interventions: and that the interveners, being sufficient in number, 
and holding claims sufficient in amount, were entitled to maintain such 
pétition as their own. 

In Bankniptcy. On pétition in involuntary bankruptcy. 

L. A. Byrne, for bankrupt. 

Webber & Webber, for pétition ing creditors, 

EOGEES, District Judge. This was a pétition in bankruptcy, 
filed by the flrm of W. J. Echols & Co., the Merchants' Bank of Ft. 
Smith, Ark., and the Echols Dry-Goods Company (ail of which are 
hereafter called the "Ft. Smith creditors of the Mammouth Pine 
Lumber Company"), for the purpose of havlng the Mammouth Pine 
Liunber Company adjudicated a bankrupt. The pétition was ûled 
on the 26th day of July, and service issued ou that day. The South 
Texas National Bank and T, W. ïïouse intervened, and filed their 
respective answers to the pétition on August 8, 1900, and on the 
16th of August, 1900, the Mammouth Pine Lumber Company also 
filed its answer, and asked for a trial of the issues. The Mammouth 
Pine Lumber Company allèges that the Ft. Smith creditors hâve 
no provable claims against the Mammouth Pine Lumber Company, 
and the above-named interveners allège that they hâve provabie 
claims in large amouuts against the estate, and also allège that 
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the Ft. Smith creditors hâve no provable claims against the Mam- 
mouth Pine Lumber Company. The act of bankmptcy alleged in 
the original pétition is, in substance, that the Mammouth Pine 
Lumber Company is insolvent, and that within four months next 
preceding the date of this pétition the said Mammouth Pine Lum- 
ber Company committëd acts of bankruptcy, in that it did hereto- 
fore, to wit, on the 29th day of March, 1900, while insolvent, trans- 
fer, sell, assign, and convey a large portion of its property to the 
Union Trust Company of St. Louis, and other creditors, vi'ith in- 
tent to pref er said creditors over its other creditors, and bas since con- 
veyed and transferred its property to other creditors with intent 
to hinder and delay petitioners and other creditors, and to give a 
préférence to other creditors. Subsequently, other creditors, under 
section 59f of the bankrupt law, intervened, and made themselves 
parties to the original pétition âled by the Ft, Smith creditors, 
adopting the same as their own, and now seek to prosecute the 
pétition to adjudicate the Mammouth Pine Lumber Company a bank- 
rupt. At the trial it was insisted that under section 59b the Ft. 
Smith creditors, w.ho flled the original pétition, having no provable 
claims against the Mammouth Pine Lumber Company, were not 
authorized to file a pétition for its adjudication in bankruptcy, and 
therefore the court could acquire no jurisdiction of the subject- 
matter by virtue of said pétition and proceedings thereon. As to 
whether the Ft. Smith creditors had provable claims or not there 
was a conflict of évidence, but the court does not find it necessary 
to détermine that question, because, under section 59f, other cred- 
itors had the right to make themselves parties to the pétition, adopt 
the same as their own, and prosecute the cause as if the pétition 
had been originally filed by them; and accordingly, on July 30, 
1900, the State National Bank of Oklahoma intervened, and flled 
its pétition, alleging it had a provable claim, adopted the original 
pétition, making itself a party thereto, and joined in the prosecu- 
tion of the suit for the adjudication of the Mammouth Pine Lumber 
Company a bankrupt. The deed of trust to the Union Trust Com- 
pany of St. Louis was executed on the 24th of March, 1900, and it 
was recorded in Little River county, Ark., where a very small por- 
tion of the property of the Mammouth Pine Lumber Company was 
situated, on the 29th of March, but was not recorded in Sevier 
county, Ark., which was the habitat of the corporation, and where 
nearly ail of its property was situated, until March 31, 1900. So 
that it appears that the State National Bank of Oklahoma inter- 
vened and flled its claim, as above stated, one day before the four 
months had expired after the exécution of the deed of trust to the 
Union Trust Company of St. Louis. If, therefore, it were deter- 
mined (which is not the case, since it is not necessary to détermine 
it) that the Ft. Smith creditors had no provable claims against the 
bankrupt, nevertheless the court had acquired jurisdiction to dé- 
termine that particular question, and within the four months after 
the deed of tnist was recorded in Sevier county the Oklahoma Na- 
tional Bank had made itself a party to the proceedings, and concem- 
ing the provability of its claim there is no controversy whatever. La- 
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ter, but after four months had expired from the recording of the trust 
deed to the Union Trust Company of St. Louis, various otlier cred- 
itors, largely in excess of the necessary number and amount, also 
intervened, and made themselves parties to the original pétition, 
and joined with the State National Bank of Oklahoma in the prose- 
cution of its suit. After ail this had traùspired, some arrange- 
ment was made between the Pt. Smith creditors and the creditors 
who w«re opposing the adjudication in bankruptcy of the Mam- 
mouth Pine Lumber Company, whereby it was agreed that the Ft. 
Smith creditors declined to longer prosecute the suit, and moved 
to dismiâs it; and the question now arises as to whether or not 
the intervening creditors can prosecute it. 

It will be remembered, in this connection, that by section 3b of 
the bankrupt law it is provided that a pétition may be filed against 
a person who is insolvent, and who has committed an act of bank- 
ruptcy within four months after the commission of such act. Such 
time shall not expire until four months after the date of the re- 
cording or registering of the transfer or assignment, when the act 
consists in having made a transfer of any of his property with the 
inteut to hinder, delay, or defraud his creditors, or for the purpose 
of giving a préférence as hereinbefore provided, or a gênerai as- 
signment for the benefit of his creditors, if by law such recording or 
registering is required or permitted; so that the four months be- 
gins to run from the recording of the instrument, and not from its 
exécution. In this case it was necessary to record the instrument 
of writing, becanse the mortgage covered large quantities of real 
estate. The intervention of the State National Bank of Oklahoma 
within the four months after the exécution of the deed of trust, 
whereby it adopted the pétition of the Pt. Smith creditors, made 
that pétition its own as much as if it had been originally iiled by 
the Oklahoma bank. So that, if it were conceded that the Ft. 
Smith creditors had no provable claims against the bankrupt, the 
pétition of the Ft. Smith creditors, which was adopted by the 
State National Bank of Oklahoma, still remained, and the court 
was called upon to détermine whether or not, upon its pétition, the 
Mammouth Pine Lumber Company could be adjudicated a bank- 
mpt. Conceding, for the purpose of the argument, that the Mam- 
mouth Pine Lumber Company could not be adjudicated a bankrupt 
upon the sole application of the State National Bank of Oklahoma, 
the question then arises whether or not, if, subséquent to the ex- 
piration of the four months, other creditors united in the pétition 
of the Oklahoma bank suiBcient in number and amount, the court 
would still retain jurisdiction, and might proceed to the détermina- 
tion of the question as to whether the Mammouth Pine Lumber 
Company should be adjudicated a bankrupt. Upon this question 
we are not without authority. In the third édition of Collier on 
Bankruptcy, at page 330, the author says: 

"It seems to be the rule that where, upon the flllng of an Involuntary péti- 
tion In bankruptcy, there are not the proper number of petitloning creditors. 
or sufflcient amount of claims to support the pétition, but subsequently, and 
before the adjudication, other creditors enter thelr appearance, and join In 
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the pétition, siich eredltors and the amounts of their clalm wlll be reckoned 
In making up the number of the creditors and the amount of clalms neces- 
sary to support an involuntary pétition In bankruptcy. In re Romanow 
(D. C.) 1 Am. Bankr. R. 461, 92 Fed. 510. It was also held In this case that, 
where tbere were not a proper number of petitionlng credltors, nor a suffl- 
oient amount of claims to support the pétition, but subsequently, and before 
the adjudication, but more than four months after the act of bankruptcy, 
other credltors entered thelr appearance, and joined in the pétition, the 
pétition Is valld, and the adjudication may be had upon it, as It Is Imma- 
terial when the other credltors join in the pétition, slnce it was filed wlthin 
the four months after the commission of the act of bankruptcy by the in- 
solvent debtor. But a later case (In re Beddingfleld [D. C] 2 Am. Bankr. 
R. S55, 96 Fed. 190) limlts the practice to cases -where apparently the original 
pétition represented a sufflcient number of credltors and clalms and conf erred 
jurisdiction." 

It -will be seen that on tlie face of tlie pétition in tMs case there 
was apparently a sufficient number of ereditors and a sufHcient 
amount of indebtedness to enable the court to adjudicate the Mam- 
mouth Fine Luœber CJompauy a banknipt in the eyent they ail had 
provable claims, so that both of the above cases cited support the 
cîise at bar. The same author, at page 331, states that: 

"In the case of In re M«rcur (D. C.) 2 Am. Banlcr. R. 626, 95 Fed. 634, the 
rule was clearly laid down that, wbere but one créditer bas made a pétition 
to hls debtor to be adjudicated a bankrupt, alleglng that the credltors are 
less than twelve in number, when in fact there are more than twelve, other 
credltors may be allowed to join in the pétition, and the original pétition 
may be amended, even though the amended pétition sets up an act of bank- 
ruptcy other than that alleged in the original pétition." 

There is no prêteuse in the case at bar that the Pt. Smith créd- 
itera were sham ereditors. When they flled this pétition, they 
were acting in good faith, and antagonistic to the Mammouth Fine 
Lumber Company. So that on the face of the prooeedings there 
can be no doubt, if the cases cited above are Sound, the proceed- 
ings should stand, and the ereditors who made themselves parties 
to the proceedings, after the expiration of the four months, should 
be taken into considération in determining •whether or not the nec- 
essary number of ereditors and amount of indebtedness existed upon 
which the Mammouth Fine Lumber Company could be adjudicated 
a bankrupt. The same doctrine is maintained in the case of In re 
Stein, decided by the court of appeals of the Second circuit, Wal- 
lace, J., delivering the opinion of the court; the case being reported 
in the Ap»! 15, 1901, number of the National Bankruptcy News, 
at page 428, 105 Fed. 749. I hâve found no décision to the con- 
trary. In this case, it being admitted that the ereditors who joined 
in the pétition of the Oklahoma bank hâve provable claims, and 
that the number and amount are sufficient, and it being admitted 
that the Mammouth Fine Lumber Company was insolvent when the 
pétition was filed, the adjudication necessarily foUows. 
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In re GAMMON. 

(District Court, N. D. lowa, W. D, June 6, 1901.) 

Bankkuptct— DiscHABGE— Making of Falsb Oath. 

Where a voluntary bankrupt, prior to his bankruptcy, transferred ail 
of his property to his wife on a elalm that he was indebted to her, but 
in fact to place it beyond tlie reacli of a créditer wliose daim is still 
unpaid, and the property so transferred and still held by the wife at 
the tlme of the filing of his pétition exceeded the amount which she 
had contributed to the family estate, his failure to schedule his équitable 
interest therein, and his maklng oath that he had no property, was the 
making of a false oath, which defeats his right to a discharge. 

In Bankruptcy. On pétition for discharge and spécifications in 
opposition thereto. 

H. A. Evans, for bankrupt. 

Shirley Gilliland, for opposing créditer. 

SHIRAS, District Judge. From the record in this case it appears 
that the pétition in bankruptcy was flled on the 14th day of Jami- 
ary, 1901, and from the schedules thereto attached it appears that, 
with the exception of fl3.20, due for costs awarded in favor of one 
M. A. Clark, the only debt owing by the bankrupt is upon a judg- 
ment rendered in favor of G-eorge F. Frush, administrator of Hugh 
Q. Gammon, under date of October 27, 1898, and for the sum of 
18,046.03. It also appears from the schedules annexed to the péti- 
tion that the bankrupt is not the owner of any property except his 
ordinary wearing apparel. From the examination of the bankrupt 
it appears that in 1898 the bankrupt, who was then engaged in farm- 
ing, turned over to his wife ail of his property, real and personal, 
and his évidence justifies the conclusion that the imminency of the 
judgment rendered in October, 1898, was the cause of such transfer. 
The bankrupt claims that he was indebted to his wife, and that he 
made the transfer to protect her. It further appears that when 
the parties were married, in 1884, the wife had |100 in money, and 
a horse and cow, that were used in the family, and at différent times 
thereafter up to 1897 the wife received from her father and mother's 
estate other property and money, making in ail the sum of $1,037. 
This property was treated as family property, and it does not ap- 
pear that there was ever a bargain expressly made that the husband 
was to account to the wife therefor. No notes or other évidence of 
ïndebtedness were ever executed between the parties. When the 
claim in favor of the estate of Hugh G. Gammon was about to be 
put in judgment in lowa, the bankrupt turned over to his wife ail 
of his property, real and personal, and now claims that he has also 
given her the beneât of his services and labor for the past two 
years without rémunération to himself. The évidence of the bank- 
rupt justifies the conclusion that the wife has received from the 
realty and personalty a sum equal to the whole amount she con- 
tributed to the family estate, and there is now on the promises 
occupied by the bankrupt personalty, in the shape of horses, cattle, 
hogs, farming implements, farm products, and the like, of a value 
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greater than tbat whick it is claimed she received and placed in the 
hands of her husband. The évidence, taken as a whole, fairly jus- 
tifies tlie conclusion that tlie bankrupt bas a valuable interest in ail 
this property, and that the transfer made to the wife was intended 
to protect the property against the claims of the creditor, even 
though it be true that the husband was indebted in some amount 
to the wife. Having an interest in this property, the failure to set 
it forth in the schedules, and in making oath that lie had no property, 
is the making of a false oath of such a character as to defeat hia 
right to a discharge, and the pétition is therefore refused. 



FOKEMAN V. BUELEIGH et al. 

(Circuit Court of Appeals, First Circuit. May 24, 1901.) 

No. 373. 

Bankruptct — Appeals— Who mat Appbal. 

The court follows Chatfleld v. O'Dwyer, 101 Fed. 797, 42 C. C. A. 30, 
to the effect that Banlsr. Act 1898, § 25a, does net authorize an appeal to 
the circuit court of appeals by one creditor from a judgment of a court 
of bankruptcy allowlng a claim of another creditor, but such an appeal 
can only be taken by the trustée.^ 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 
On Motion to Dismiss Appeal. 

Bancroft G. Davis, for appellant. 

William C. Wait (Elder, Wait & Whitman, on the brief), for ap- 
pellee Burleigh. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTîvAM, Circuit Judge. This is a motion to dismiss an appeal 
taken from a décision of the district court for the Massachusetts 
district, sitting in bankruptcy. We hâve been referred to Chatfleld 
V. O'Dwyer, 42 C. C. A. 30, 101 Fed. 797, decided by the circuit court 
of appeals for the Eighth circuit on May 21, 1900, and In re Roche, 
42 C. C. A. 115, 101 Fed. 956, decided by the circuit court of appeals 
for the Fifth circuit on May 1, 1900. Each court apparently consid- 
ered the case without any information that the other court had the 
same, or a similar, question before it. Certainly, neither case makes 
any référence to the other. Chatfleld v. O'Dwyer is on ail fours with 
the case at bar. It carefully considered the question involved in the 
motion to dismiss now pending before us, and the court directiy con- 
cluded its considération in favor of dismissal. On the other hand, In 
re Roche gave the question involved hère but slight considération, 
because it was complicated with another proposition, on which the 

lAppeal and review in bankruptcy cases, see note to In re Eggert, 43 C. 

o. A. a 
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décision might clearly hâve turned, as appears bj what Ib said o» 
page 117, 42 0. 0. A., and page 958, 101 Fed., as followS: 

"The record In thls case shows that the appellant, as a créditer of the 
bankrupt, Is dlrectly Interested In the Judgment complalned of, not only as 
a gênerai créditer of the bankrupt, but as haylng a spécial lien on the sum 
In the hands of the trustée." 

It can well be said that the case tumed on the latter fact, and that 
what appears beyond that is dictum. Certainly, there is no reason 
for believing that, if the court in the Fifth circuit had had before it 
the single question which we now hâve, and also the décision in the 
Eighth circuit, it would not hâve followed it. Under the circum- 
stances, Chatfleld v. O'Dwyer is necessarily directly in point, while 
In re Roche is not. The danger of following expressions found in an 
opinion, and not necessary to the décision of the pending case, was 
expressed by us in Beal v. City of Somerville, 1 C. C. A. 598, 50 
Fed. 647, 652, 17 L. B. A. 291. Late illustrations of the fact will be 
found in McOormick Harvesting Mach. Co. v. Aultman-Miller Co., 
169 U. S. 606, 611, 18 Sup. Ot. 443, 42 L. Ed. 875., and in Bryan v. 

Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. , in which 

the court recalled a very important expression in Bardes v. Bank, 
178 U. S. 524, 538, 20 Sup. Ot, 1000, 44 L. Ed. 1175. Consequently 
the décision in Chatfield v. O'Dwyer is authoritative, while otherwise 
in Ee Roche. 

As the question involved is a doubtful one of statutory construc- 
tion, and as, therefore, it foUows that the circuit court of appeals for 
the Eighth circuit could not hâve made any plain error, we, in accord- 
ance with our settled rule, follow it. 

The appeal is dismissed, with costs for the appellee Burleigh on the 
motion to dismiss. 



EUSSIA OEMBNT CO. t. KATZENSTBIN et al 

(Circuit Ciourt, S. D. New York. May 28, 1901.) 

Tbadb-Nambs — TJnfaib Compétition — Use of Namb Dhnotiiîo Sttfeiiiob 

QuAIiITT. 

Complalnant for many years manufactured and sold glne of différent 
grades under the gênerai name of "Le Page's Glue," but with further 
désignations to dénote the grade or quality, the highest grade being 
designated as "Le Page's Llquld Glue," and the lowest as "Le Page'» 
FIsh Head Glue." Défendants purchased from complainant, in bulk, a 
quantlty of the latter grade, which they put up In bottles with distinctive 
labels correctly stating that It was manufactured by complalnant and 
bottled by défendants, but on which they printed the name "Le Page's 
Liquld Glue," and placed the same in the market. Beld, that such use 
on an inferior grade of the trade-name, which had become associated by 
the public with complalnant's best grade, was fraudulent, and con- 
stltuted unfalr compétition, which entltled complalnant to an Injunctlon.» 

»'As to nnfalr compétition In trade, see notes to Scheuer t. MuUer, 20 
0. O. A. 165, and Lare v. Harper, 30 C. 0. A. 370. Also, as to use of trade- 
names In gênerai, see notes to K. W. Eogers Co. v. Wm. Rogers Mfg. Oo., 
17 C. C. A. 579, and Kathrelner's MalzkafCee Fabriken Mit Beschraenktec 
Haftung T. Pastor Kneipp Mediclne Oo., 27 & a A. 357. 
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In Equity. Suit to enjoin thé alleged unlawful and fraudulent use 
of a trade-mark. 

W. P. Preble, Jr, (Charles H. Drew, of counsel), for complainant. 
Ralph Nathan, for défendants. 

HAZEL, District Judge. The complainant corporation, citizen of 
the State of Massachusetts, brings this suit in equity to enjoin and 
restrain défendants, citizens of New York, and dealers in glue, from 
using its trade mark and name "Le Page" on bottles or packages 
containing a liquid glue. The facts of this case are somewhat un- 
usual in their character. The complainant avers that: 

"It Is engagea In the manufacture and sale of liquid fish glue, which it has 
put upon ttie market under the name of 'Le Page's Liquid Glue,' and has 
been so engaged continuously since February, 1882; * * * that it has 
adopted the trade name or mark 'Le Page'; ♦ * « that the défendants 
are making, or causlng to be made, and selllng packages of liquid glue bear- 
ing the trade-mark of the complainant, -which are not put up by the com- 
plainant, and do not contain glue of the same quality as the glue which the 
complainant puts up and sells in similar packages bearing said trade-mark; 
•* ♦ • that the use by the défendants of the name 'Le Page' has in many 
instances deceived complaiuant's eustomers and the public into ordering or 
buying as the complalnant's goods glues of différent make, sold by the de- 
fendants." 

The answer of the défendants allèges: 

"That the complainant sells a certain fish glue in liquid form, to ■which 
It has applied the name 'Le Page'; that the said glue is branded by the com- 
plainant as 'Le Page's Liquid Glue' or 'Le Page's Fish Glue,' and that the 
said brand is applied to ail qualities of said glue and to ail forms of it; that 
the défendants hâve purchased from complainant a number of barrels of 
liquid glue which It manufactures, and -were branded as 'Le Page's Liquid 
Glue' by the complainant; that the said glue in bulk is known as 'Le Page's' 
on the market; that at the tlme of their said purchase the défendants in- 
formed the complainant that they purchased the said glue for the purpose 
of bottling it and reselling it; that the défendants bave fiUed their bottles 
with the glue purchased from complainant company, and hâve described the 
contents thereof as 'Le Page's Liquid Glue, Manufactured only by the Eussia 
Cément Company, Gloucester, Mass., and Bottled by the Columbia Wax 
Works, New York.' " 

The proofs clearly show that complainant manufactures Tarions 
grades of glue; that it désignâtes its best grade of goods as "Le 
Page's Liquid Glue," without additional qualification. This grade is 
sold chietty in bottles and small tin cans for consumption by the re- 
tail trade.' It is odorless, and less adhesive, although more expen- 
sive; is made from better material, and reflned with more care. 
It flrst became known to the public in 1882. The complainant 
has an exclusive right to the use of the word "Le Page" as a dis- 
tinctive name for glue manufactured by it. Cernent Co. v. Le Page, 
147 Mass. 206, 17 N. E. 304; Le Page v. Cernent Co., 2 G. C. A. 555, 
51 Fed. 941, 17 L. E. A. 354. For thèse reasons it has been dis- 
tinctively recognized by the trade, and its distinctive features ex- 
ploited by the manufacturer. It therefore acquired a favorable and 
advantageous réputation. Other grades of glue of complalnant's 
manufacture are distinguished by arbitrary désignations, and by 
numbers having a particular signification, The trade mark and 
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name"Le Page" îs applied not only to Le Page's Lîquid Glue, but 
to Le Page's Liquid Fish Glue, No. 20 F, Le Page's Fish Glue, Un- 
bleached, and Le Page's Fish Head Glue, No. 1,690. The défend- 
ants did not purchase of complainant its grade known as "Liquid 
Glue," but bought a cheaper grade, classifled by complainant as 
"Le Page's Fish Head Glue," also known as "Le Page's Fish Glue." 
Défendants are not independent manufacturers of glues. As far 
as the proofs show, they simply distribute the product of complain- 
ant. Ail glues sold by complainant are generally known to the trade 
as "Le Page's Glue." The glue bought by défendants was bottled 
with complainant's knowledge and consent. The bottles of com- 
plainant for its retail trade in Le Page's Liquid Glue and the bottles 
used by défendants for the sale of their bottled glue were of uni- 
form size. The color of label, style of print, and gênerai appearance 
of défendants' bottles are dissimilar. No similarity in this respect 
is claimed. No déception is practiced on the purchaser of glue 
from défendants because of similitude in gênerai appearance of the 
bottles coutaining the glue sold. The words "Le Page's Liquid 
Glue" are printed vertically on the labels used by both complain- 
ant and défendants. The claimed déception consists in the use of the 
words "Le Page's Liquid Glue" on défendants' bottles. Thèse words 
proclaim to the purchaser that the glue contained in the bottles 
is of a superior grade to that which they contain, and is the same 
sold under that désignation by the original manufacturers. The top 
of the barrel containing the glue bought by the défendants had 
stencilled thereon when delivered the words "Eussia Cernent Com- 
pany, Le Page Fish Glue, 50 gallons, 1,690 F. H." Défendants were 
not deceived in the character of the glue purchased by them. They 
knew of the différent grades of glue manufactnred and sold by com- 
plainant. It is insisted by défendants that the glue bottled and sold 
by them was of a superior grade than that sold by complainant as 
I^e Page's Liquid Glue. Why, then, sell it under that name? Why 
not designate it by the name under which it was sold as indicated 
on the barrel and in correspondence between complainant and de- 
fendants? The conclusion is clear that the efforts of the défend- 
ants to place upon the market an inferior grade of glue under com- 
plainant's trade mark and name, and under the prêteuse that it was 
Le Page's Liquid Glue of superior quality, or which was so regarded 
by the public, becauee of its odorless qualifies, tended to deceive 
and did deceive the purchaser, and induced him to believe that he 
was buying a certain quality of glue manufactured by the complain- 
ant, although bottled by the défendants, and which had afcquired 
a réputation for superiority. 

It is uniformly held that a person has no right to dress his goods 
so as to deceive the intending purchaser, and to induce him to be- 
lieve that he is buying an article of superior quality to that which 
is sold him. McLean v. Fleming, 96 U. S. 245, 24 L. Ed. 828; Law- 
rence Mfg. Co. V. Janesville Cotton Mills, 138 U. S. 551, 11 Sup. Ct. 
402, 34 L. Ed. 1005; Flour-Mills Co. v. Eagle, 30 G. C. A. 386, 86 
Fed. 608-613, 41 L. R. A. 162. The test in this case must be: Was 
there an intent on the part of thèse défendants, by the unauthor- 
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ized use of the trade-mark and words gpecifying a grade of complain- 
aat's commodity, to palm ofE the goods bought by them from the 
manufacturer for a better or différent quality? The proofs clearly 
show that the défendants purchased a less expensive grade of glue 
than the liquid glue. No remedy lies to restrain thèse défendants 
from truthfuUy advising the trade that glue sold by them is manu- 
factured by complainant. The défendants' commodity cannot be 
successfully assailed when it discloses truthfuUy the source of its 
manufacture. Gillott v. Kettle, 3 Duer, 624; Hennessy v. Hogan, 
6 Wyatt, W. & A'B. Eq. 225; Condy t. Tavlor, 56 Law T. (N. S.) 891; 
Hennessy v. White, 6 Wyatt, W. & A'B. Eq. 218. The deceit lies in 
the fact that the glue is placed on the market by the défendants as a 
liquid glue of différent grade and quality than that bought by défend- 
ants in bulk from complainant. As a gênerai proposition, a vendor is 
entitled to the protection of his trade mark and name, but the vendee 
cannot be prevented from stating the truth in référence to his wares. 
Condy v. Taylor, supra. It was held in Apollinaris Co. v. Scherer 
(C. C.) 27 Fed. 18, that "there is no exclusive right to the use of a 
name, or symbol, or emblematic device, except to dénote the authen- 
ticity of an article with whieh it has become identified by associa- 
tion." So that in this case the défendants must be restricted to the 
particular désignation of the glue which they purchased from com- 
plainant. Défendants hâve bought "Le Page's Fish Head Glue (1090 
F. H.)." They are not permitted to sell that article as "Le Page's 
Liquid Glue," nor as "Le Page's Glue," having made a sélection of 
the particular grade of glue which they desired to place upon the 
market. The labels used by the défendants, as already stated, are 
not like complainant's. Their own name as bottiers is appended. 
The only possible infringement is in the use of the words "Le Page" 
and "Liquid Glue," appended to the particular class of goods sold. 
The complainant, therefore, is entitled to an injunction restraining 
the défendants from applying the term "Le Page's Liquid Glue" 
to any glue sold by the complainant to défendants under any other 
or différent désignation. Let an injunction be issued accordingly, 
with costs to the complainant. 



LALANOB & GROSJEAN MFG. 00. v. NATIONAL ENAMELING & STAMP- 

ING CO. 

(Circuit Court, S. D. New York. April 15, 1901.) 

1, TJhfair Competitioîî — Imitation of Labels. 

Whlle no one can hâve a trade-mark monopoly In colcr of paper or 
shape of label, lu color of Ink or In one or another détail, a gênerai col- 
location of such détails will be protected agàlnst an imitation, the nat- 
ural resuit of whlch is to deceive purchasers, and which must, therefore, 
be presumed to hâve been adopted with that purpose.i 
S. Same— KiGHT TO Injunction. 

Défendant and its predecessors for many years used on their granité 
ware a lozenge-shaped label 1% inches on a side, prlnted in blaek ink on 

1 As to misleading labels, see note to Raymond v. Baking-Powder Co., 29 
C 0. A. 250. 
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graylsh felue paper. Complainant subsequently commenced the manu- 
ïacture of slinllar ware, and adopted a rectangular label 4«/io by 2% 
Inches In slze, printed in dark blue ink on Ught blue paper, wlth a trade 
device on the upper hal£. Three years after, défendant changed its 
label for one simllar to complainant's in shape, slze, and color of paper 
and ink, on the upper half of which it placed its old lozenge-shaped trade- 
mark. No necessity nor reason appeared for any change. Held, that 
the change must be presumed to hâve been designed to accomplish its 
natural resuit of suggesting complainant's label to retail purchasers, and 
that complainant was entitled to an injunction against the use of such 
label by défendant as unfair compétition. 

In Equity. Suit for unfair compétition. On motion for prelim- 
inary injimction, 

Walter D. Edmonds, for the motion. 
Louis Marshall, opposed. 

LACOMBE, Circuit Judge. The question on this motion as to 
whether the statements in défendant'» labels that its coating for 
granité ironware and granité steelware is "absolutely free from 
any injurions ingrédients" make out a case of unfair compétition 
with complainant's goods, which are entirely free from arsenic, lead, 
and antimony, requires for its answer the détermination of issues 
of fact as to which there is conflict in the afftdavits; and, even if 
such issues were decided in complainant's favor, would présent some 
novel aspects of the law of unfair compétition. So much of the 
cause may, therefore, be best reserved for final hearing. 

The other branch of the motion, however, is concerned with a 
familiar field of litigation. The contrasted labels (Schedules E, F, 
and G) reiterate an oft-told story, First we hâve the original label 
of défendant and its predecessors, printed in black iuk on grayish 
blue paper, lozenge-shaped, 1| inches on the side, and which had 
been used continuously for 2Q years, long before complainant be- 
gan to manufacture ware of this kind. Next appears the complain- 
ant's rectangular label, printed in dark blue on light blue paper, 
4:®/io by 2^- inches, with a device indicating trade désignation in 
the upper half. This label was not introduced until 1897. Then, 
in 1900, défendant substitutes for its old label a new rectangular 
one, -IV^" by '2'^/ta inches, printed in dark blue on light blue paper, 
with its old lozenge-shaped trade-mark in the upper half. It is 
difflcult to understand how any intelligent and unprejudiced mind 
can contemplate thèse contrasted exhibits, and reach any other con- 
clusion than that the change was made with the intention of sug- 
gesting complainant's label to the retail purchaser. No amount of 
affidavits made by interested parties would be persuasive to the 
contrary. Xo necessity for any change at ail is suggested, and, 
change being once decided on, it was so easy to make a change 
which would préserve the old lozenge, and still tend to diiîerentiate 
between complainant's and defendant's goods, that a contrary course 
must be assumed to be designed to accomplish its natural resuit. 
It is no doubt true that no one can hâve a trade-mark monopoly 
in color of paper, or in shape of label, or in color of ink, or in one 
or another détail; but a gênerai collocation of such détails will be 
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protected. Complainant may take a preliminary injunction against 
tbe use of the labels Exhibit G, or of any similar labels which., by 
tlie coUocation of size, colore, shape, spacing, and lettering, may 
présent as close a resemblance to complainant'a label Exhibit Ê 
as do tbe said labels ExMbit G. 



WILLOOX & GIBBS SEWING-MACH. 00. T. SHBRBORNE et aL 

(Circuit Court of Appeals, Thlrd Circuit. May 29, 1901.) 

No. 28. 

Patents — Construction op Licbnsb — Time of Tbkmination. 

A llcense agreement covered a patent for a comblned trlmmlng and 
overseaming deTice for use on sewlng machines. Such patent was granted 
on division "a" of a divislonal application flled June 5, 1879, division "b" 
of whlch, covering tbe spécifie trlmmlng devlce used In the combinatlon, 
was still pending In the patent office. The agreement provlded that* It 
Bhould terminate Tvith the llfe of the patent named therein, "or should 
any other patent or patents be obtained on a pending application • • • 
filed June 5, 1879, relating to or covering a similar subject-matter as 
Baid patent, • • • which application was made by sald licensor, then 
wlth the llfe of such subséquent patent or patents having the longer dura- 
tlon, which when Issued shall be considered to be covered by this agree- 
ment." Held, that a patent subsequently issued on division "b" was 
clearly the one referred to in such provision, and was, moreover, one 
relating to a "similar subject-matter," and that the llcense agreement 
continued In force durlng the life of such patent. 

In Error to the Circuit Court of the United States for the East- 
em District of Pennsylvania. 

P. K. Erdman and George Tucker Bispham (Hubert Howson, on 
the brief), for plaintifl in error. 

Frank P. Prichard and John G. Johnson, for défendants in error. 

Before ACHESON and GRAY, Circuit Judges, and BUFFENG- 
TON, District Judge. 

GBAY, Circuit Judge. This was an action in assumpsit, in which 
the plaintiffs below (défendants in error) declared upon a contraot 
in writing between them and the défendant below (plaintifE in er- 
ror), dated January 8, 1884. This contract of January 8, 1884, was 
a modification of a contract between the same parties, also set out, 
dated April 11, 1881. The claim is for certain sums due as royal- 
ties under said contract, accruing prior to August 29, 1899, amount- 
ing, with interest, to $1,836.86, which is admitted, and also for cer- 
tain sums alleged to be due as royalties thereunder, accruing since 
August 29, 1899, aggregating the sum of $15,638.23. The case was 
tried in the court below, before Dallas, circuit judge, and a jury. 
At the conclusion of the évidence, the court instructed the jury to 
find a verdict for the plaintiffs for the larger sum, subject to a 
point reserved, which will be best stated by quoting the opinion de- 
livered by the learned judge (105 Fed. 970) upon a motion for judg- 
ment non obstante veredicto. This opinion, denying the motion, 
as set forth in the record, is as f ollows : 

"On the ti-lal of this case the court reserved this point: 'Whether the rights 
Knd obligations of the plaintiffs and défendant, under the agreement betweea 
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them dated January 8, 18S4, contlnued to the expiration of letters patent of 
ihè United States 341,790, or whether the said rlghts and obligations contlnued 
only untll Angust 29, 18S>9;' and the jury was Instnicted to flnd for the 
plalntlffs, and to assess damages at $19,638.28, upon the hypothesls that those 
rights and obligations continue to the expiration of patent No. 341,790, and at 
$1,836.86, upon the hypothesis that they contlnued only untll August 29, 
1889. Accordlngly, alternative verdicts were rendered, and the plaintiffs 
now move for Judgment for the larger sum, vlz. $15,638.23, and the défend- 
ant that judgment be entered for the smaller sum only, vlz. $1,836.86. The 
plaintiffs were the owners of certain patents for trimmers, used as attach- 
merts to sewing machines, and the défendant viras their exclusive llcensee, 
under an agreement dated April 11, 1881, which provided, among other 
thjngs, for the payment of a royalty In flxed sums for each trimmlng devlce 
sold, and 50 per centum of ail moneys received as rent upon the leasing of 
eald devlces or of sewing machines containlng them; 'said Ucense and priv- 
ilège to continue to the full end of the term of letters patent No. 224,219,' 
which, being the youngest of those to which this agreement related, expired 
on February 3, 1880. The contract of January 8, 1884, recited the agreement 
of April 11, 1881, as one 'whereby the said parties of the flrst part did grant 
to the said parties of the second part * * * an exclusive Ucense * * * 
of making or having niade for application to and lease or sale wlth, and of 
applying to and of vending or leasing wlth, any sewing machines, other than 
those which sew zigzag seams, trimmlng devices having and containlng the 
improvements, or any of them, set forth In certain letters patent of the 
United States In said agreement clted, or in any other letters patent of the 
United States which the said parties of the flrst part mlght then or there- 
after own or control, for any Improvements upon the said patented Inven- 
tions, or any of them. • * *' The said contract of January 8, 1884, also 
contained the following récital and provisions: 'And whereas, for the pur- 
pose of extending the business carrled on under said license agreement of 
April 11, 1881, and for the niutual beneflt of the parties to said agreement, 
the said parties of the second part hâve (by and wlth the consent of said 
parties of the flrst part) acquired by license agreement, dated 8th day of 
January, 1884, an exclusive license for, to, and within the United States, 
under letters patent number 263,467, dated August 28, 1882, granted to John 
Bigelow for trimmlng devlce for overedge sewing machine, and under any 
and ail other patents owned or which may be granted to or acquired by the 
said John Bigelow relating to slmultaneous trimmlng and overseamlng, and 
are now engaged In perfecting, and preparing to build and place upon the 
market, combined sewing and trimmlng machines especlally adapted for 
trimmlng the edges of fabrics, and uniting said trimmed edges by an over- 
edge or overseam stiteh (herelnafter referred to as trimmlng and overseam- 
lng machines), and hâve agreed to pay to the said John Bigelow or hls assigns 
a royalty or license fee équivalent to twenty per cent, of ail moneys received 
by them, the said parties of the second part, as rental or royalty for the use of 
said machines if leased, or a royalty or license fee of flfteen dollars upon each 
and every such machine sold. Now, therefore, by and between the parties 
hereto, It Is covenanted and agreed as follows: (1) ïhe royalty to be paid by 
the said parties of the second part to the said parties of the flrst part upon 
trimmlng and overseamlng machines made by or for, and leased by, said 
parties of the second part, shall be an amount equal to thirty per cent, of ail 
moneys received by said parties of the second part as rent for the use of 
said machines, in Heu of an amcunt equal to flfty per cent, of such moneys, 
as provided by clause .5 of said agreement of April 11, 1881. Thls réduction of 
royalty as agreed to by said parties of the flrst part for the purpose of reim- 
burslng to the said parties of the second part the royalties to be paid by them 
to the said John Bigelow or hls assigns, as hereinabove set forth, is to apply 
to trimmlng and overseamlng machines only, and Is to continue so far and so 
long only as sh.all be necessary to relmburse to the said parties of the second 
part royalties actually paid by them to the said John Bigelow or hia assigns 
upon such machines. * * * (4) The terms of said agi-eement of April 11, 
1881, save so far as herein and hereby expressly changed or modlfled, shall 
apply to trlmming and overseamlng machines, and shall ascertain and deter- 
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mine the respective rlghts and obligations of the parties hereto in regard to 
the business of making and selling or leasing of such machines, save that 
said business and said rights and obligations siiall not expire witb letters 
patent 224,219, nor sliall article H of said agreement of Aprll 11, 1881, be 
operative under thèse présents; but the rights and obligations of the parties 
tliereto, under the tenus bereof, and of so much of the agreement ol April 
11, 1881, as Is hereby adopted and made part hereof, shall continue until the 
29th day of August, 1899, or so long thereafter as the said parties of the 
second part shall continue to hold (for the joint benefit of the parties hereto) 
any exclusive license rights under and by vlrtue of the hereinabove men- 
tioned license agreement with John Bigelow, or any renewal thereof or sub- 
stltute therefor.' 

"The license agreement between John Blgelovc and the défendant, which is 
referred to in the last-mentloned contract, also bears date as of January 8, 
1884. It includes the followlng clauses: '(1) The said licensor grants an 
exclusive license to the said licensees, and empowers them to subllcense 
others to make and use the princlples shown, embodied, described, or covered 
in or by said letters patent No. 263,467, dated August 29, 1882, or any patent 
or patents which may issue upon the original application, filed June 5, 1879, 
and also a license, not exclusive, under letters patent Ko. 167,492, dated Sep- 
tember 7, 1875, subject to the conditions hereinafter named, and to the fuU 
end of the term for which said letters patent are or may be granted. • * • 
(9) This agreement, except as herelnbefore provided, shall terminate with the 
life ot the letters patent No. 263,467; or should any other patent or patents 
be obtained on a pending application now in the United States patent offlce, 
filed June 5, 1879, relating to or covering a slmilar subject-matter as said 
patent, viz. trimming in advance of overedge sewlng, which application was 
made by the said licensor, then with the life of such subséquent patent or 
patents having the longer duration, which, when issued, shall be considered to 
be covered by this agreement and a part thereof, the same as if specially 
mentloned.' 

"When the Bigelow license agreement from which the above clauses bave 
been extracted was made, the application therein referred to in clause 1 as 'the 
original application,', and In clause 9 as 'a pending application,' had been 
filed; but it had been divided into two divisions,— 'a' and 'b.' Upon division 'a,' 
patent No. 263,467, dated August 29, 1882, had been issued; and nearly four 
years thereafter a certain other patent, numbered 341,790, dated May 11, 
1886, was issued upon division 'b.' Consequently the elder of the two patents 
expired on August 29, 1899, but the younger will not expire until May 11, 1903; 
and the controversy is as to whether the contract between thèse parties, of 
January 8, 1884, terminated with the life of patent No. 263,467, or continues 
to be operative because patent No. 341,790 is still a llvlng one. ïhe provision 
of that contract respecting its continuance Is: 'The rights and obligations of 
the parties thereto, under the terms hereof, * * • shall continue until the 
29th day of August, 1899, or so long thereafter as the said parties of the 
second part shall continue to hold (for the joint lieneflt of the parties hereto) 
any exclusive license rights under and by vlrtue of the herein above mentloned 
license agreement with John Bigelow, or any renewal thereof or substitut» 
therefor.' There is hère no patent ambiguity. The meanlng of this language 
is plain, and nothing is requlsite but to rightly apply it to the Bigelow agree- 
ment. That agreement did, unquestionably, grant an exclusive license under 
any patent which might issue upon tbe application of June 5, 1879, and there- 
fore was inclusive of patent No. 341,790; but it is contended that, although 
the license extended to both patents, its duration was, by reason of the sub- 
ject-matter of the later one, limited to the life of the earlier one. This con- 
tention is not accordant with what would naturally be supposed to hâve been 
intended if nothing had been said in the agreement respecting the period of 
its continuance; and it seems to me that the parties to it must hâve meant, 
when provîdlng for its termination 'with the life of such subséquent patent or 
patents,' to refer to any and ail subséquent patents covered by Its granting 
clause. But, even when separately considered, clause 9 cannot be given the 
rcnstruction which the défendant seeks to put upon it. If it had stated merely 
that the agreement was to terminate with the Ufe of any patent that might 
109 F.— 21 
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be obtalned on the pendlng application, the defendant's position would mani- 
festly be baseiess, and its only possible support, therefore, must be found In 
tils lang\i,age: 'Kelatlug to or coVèrlùg a slmilar subject-matter as said pat- 
ent, Tlz.;liJmmlng in adv'ance of'overedge sewing.' On behalf of the plaln- 
tiffs, It fias been arguçd tliat tbese words naturally and grammatically apply, 
not to the words, 'any other patents,' but to the nearer words, 'pending applica- 
tion,' and a grammarlan woijld, no doubt, affirm this point. But courts, in 
endeavoi'ing to ascertain the true meanlug of the parties to a contract, are 
not often alded by rules of grammar, and I do not attach Importance to any 
mère nicety of Ilterary composition in this instance. But, on more snbstan- 
tial groxihds, I think that the 'pendlng application,' not the patent whlch had 
already been Issued upon it, was the document prominently in mind when 
provision was made for the tèrmlnatlon of the agreetnetit with the life of any 
other patent to be obtalned on tîat application. I believe that what the 
parties actually purposed was that the agreement should be operatlve so long 
as any other patent or patents whieh might be obtalned upon that application 
shonid live, and that the addèd words, 'relating to or covering a slmilar sub- 
ject-niàttér, * • *' were not Intended to quallfy those whlch immediately 
preceded theiii, but were used simply to express the understanding of tlie par- 
ties tbat the subject-matter of any other patent whlch could be Issued upon 
the application upon whlch patent No. 263,467 had been obtalned would neces- 
sarlly be 'slmilar' to that of the patent. But, be this as it may, it seems to 
me to be clear that patent No. 341,790 does 'relate to a slmilar' (it could not 
'cover' the samp) subject-matter as said patent No. 263,467. Tlie parties to 
this license agreement Ijnew, whçn they made it, that the last-mentioned 
patent had been issued upon division 'a'; that it showed the trimming deviee, 
and did not Incinde it, because it had been made the subject of division 'b'; 
and that this deviee, though capable of being used with straight-ahead ma- 
chines, was especially valuable for use in connection with overseamlng; and 
I cannot believe that, knowing ail this, they still did not regard that spécifie 
trimming deviee — the subject-matter of the second patent— as being related and 
slmilar to the subject-matter of the first, whlch was for a combinatlon of 
whlch, in every claim, a 'trimmer' Is stated to be an essentlal élément. 

"I do not deem it necessary to comment upon the agreement of September 
1, 1899, between John Bigelow and others of the first part, and the défendant 
of the second part. It Is enough to say of it that the only inference whlch, in 
my opinion, can be drawn from It, Is not favorable to the défendant, and 
without it the plalntiiïs' case te fully made out. The defendant's motion 
that judgment be entered on the verdict for $1,836.86 only is denled. The 
plaintifCs' motion for judgment on tbe verdict for $15,638.23 Is granted." 

As we agrée with the leanied judge of the court below in the 
interprétation that he has given to the contract upon which this 
suit was brought (the interprétation of which is the sole question 
involved in this case), it is not necessary to add anything to the rea- 
^oning which we think so clearly supports it. It is very clear that 
the patent taken out by Bigelow in 1886, being division "b" of the 
application of June 5, 1879, related to the subject-matter, both of 
the application itself and of the patent of 1882 (division "a"). The 
clainis of division "a" cover the combination of any overseaming 
machine with any automatic trimmer arranged to act in advance 
of the overseaming mechanism. It is true that the claim was broad, 
and irrespective of the spécial form of either the overseaming or 
trimming deviee, and the machine of the combination was the first 
which had accomplished simultaneous overseaming and trimming. 
In the spécification attached to the patent upon division "a" the 
patentée said: "Neither do I herein claim speciflcally the patent- 
able éléments of the trimming dévice shown, since I hâve made them 
the subject of division V of this case." After obtaining this pat- 
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ent, and before any patent had issued upon division "b," Bigelow 
granted the license to the Wilcox & Gibbs Sewing-Macliine Com- 
pany. It was very natural that the parties to sucb a license should 
stipulate for the beneût of any patent which should issue upon divi- 
sion "b." It would be doing violence to the probabilities of the 
situation vpere we to do otherwise than say that the parties had 
the division "b" of the original patent in mind when writing clause 
1 and clause 9 of the Bigelow license agreement, referred to in the 
agreement of January 8, 1884. The drawings attached to the later 
patent (division "b") were identical with the drawings attached to 
division "a," and in the spécifications of this patent (division "b") 
the patentée says: "This application being a divisional application 
of original application, filed June 5, 1879, and patented August 29, 
1882, No. 263,467." In the face of ail this, we are not at liberty 
to adopt the fanciful conjecture suggested by the plaintiff in error, 
that, when the parties spoke of any other patents obtained on the 
pending application relating to a similar subject-matter, they must 
hâve had in mind some intended patent, other than division "b," 
jr some other application, which, by some curious coïncidence, might 
have-happened to hâve been flled on the date of June 5, 1879. No 
évidence was offered tending to show that such other patent or such 
other application as suggested ever existed, though the patentée, 
John Bigelow, was called by the plaintiff in error as a witness, and 
the records of the patent office were available as évidence of the 
facts, if such facts there were. 

We are of opinion, therefore, that whether viewed largely, from 
the standpoint of the situation of the parties, of the history of the 
application of June 5, 1879, and of the issue of the two patents, di- 
vision "a" and division "b," thereunder, or, more narrowly, from 
the construction of the phrase, "relating to * * * a similar sub- 
ject-matter as said patent, viz. trimming in advance of overedge 
sewing," the later patent (division "b") does relate to a similar sub- 
ject-matter as that to which the former patent (division "a") related, 
and was intended by the parties to the contract of January 8, 1884, 
to be controlled for their mutual benefit, and to be the measure of 
the duration of the license agreement entered into with John Bige- 
low, on January 8, 1884, for their mutual advantage, and conse- 
quently of the duration of the obligation of the contract between 
them of even date. The judgment of the court below should be 
affirmed. 



POTTS et al. v. PENFIELD et al. 

(Olrcult Court, N. D. Ohlo, B. D. May 31, 1901.) 

No. 5,371. 

Patents— Anticipation— Clat Disintegkatoh. 

The Potts patent, No. 322,393, for a clay dlsintegrator, consldered with 
référence to an alleged anticipation, and held not antlclpated. 

In Equity. Suit for infringement of patent. Finding for défend- 
ants, without opinion filed. On pétition for rehearing. 
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Hadden & Parks Bros, and Chester Bradford, for complainants. 
Wood & Wood, for défendants. 

WING, District Judge. A pétition is presented by the défendants 
for a rehearing of this cause, and for leave to amend the answer for 
the purpose of introducing newly-discovered évidence, which, it is 
conteûded, invalidâtes the patent in suit. At the hearing the de- 
fendants presented a drawing of a device claimed to hâve been used 
in the treatment of clays prier to the date of the invention of the 
complainants. This device consista of a hopper, the lower part of one 
side of which is formed by two smooth rolls. îsear the bottom of this 
hopper, and contiguous to the two rolls mentioned, is a fluted par- 
allelopiped, on bearings, adapted to be revolved. The défendants de- 
scribe this last élément of the device as a segmentai cylinder havirg 
four steel knives or bars, marked "a," which are inserted in longitudi- 
nal grooves, and bolted therein. For convenience, we will adopt the 
désignation of the défendants. The bottom of the hopper, opposite to 
the two smooth rolls, is inclined. It is called in the drawing an 
"apron." In opération, the clay, in îts crude state, is fed into the top 
of the hopper. By gravity it falls to the bottom of the hopper, which 
is a point below the plane of contact of the two smooth cylinders, 
and below the cylinder, "a." The smooth rolls are placed one above 
the other. The upper roll is designated as **b," and the lower roll as 
"c." They are adapted to receive clay which may be forced between 
them by the segmentai cylinder, "a." The witness Graves, in his tes- 
timony, says, with respect to this device, as f ollows : 

"Previous to Introducing the steel blade into that pulverizer, we had used 
the plain roll since 1856, and this cast-iron shaft or roll, into whicl» 
I introduced the steel knives, would wear very fast, and we would hâve to 
renew that roll sometimes twlce a year. In 1875 we built a new machine, 
and, after running it several months, we found this cast-ii'on roU very 
badly wom, but too good to throw away, and I thought It would be a good 
plan to Introduce steel bars, about 1% inehes wide by s/is thiclî, of hard 
sprlng steel. We planed out a channel longitudinally in this roll, and in- 
serted the steel, so that the edge of it would be exposed to and corne in 
contact with the clay, the object at that time being to reduce the expense 
of repalring the roll or renewing the roll. We erected the machine in 1875, 
and I am almost positive that this was done early in 1876, and not later 
than 1877. On différent machines and diiîerent kinds of clay we give it 
various speeds, ranging from 32 révolutions per minute to 225. Almost 
unlversally the main rolls run 225 révolutions per minute. The function 
of that roll armed with steel knives or plates is to pulverize, break uj), and 
feed the clay; the large rolls, with a uniform, or nearly uniform, grade of 
clay as to fineness, and to regulate the flow of clay to the main rolls, which 
reduce the clay to the desired fliieness to pass through screens." 

It appears, then, from this statement, that the segmentai cylinder, 
'a," was originally a smooth cylinder. It was not in such relation 
to the inclined bottom of the hopper, nor to either of the smooth rolls, 
"b" or "c," as to be serviceable in compressing the clay. By its rév- 
olution, when in tiat fonn, it might crush the larger lumps, and, by 
friction, move the clay in the hopper in the direction of the two rolls, 
"b" and "c." It baving been found by the operator that this cast- 
iron shaft or roll would "wear very fast," so that it required renewal, 
the steel bars were introduced, as they now appear in the drawing. 
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This was done "by planing channels in the old roll, and by inserting 
Steel knives so tliat their edges would be exposed to, and corne in con- 
tact with, the clay. When, in tbis cbanged form, the cylinder bear- 
ing the knives was revolved, its function, as stated by the witness 
Graves, was "to pulverize, break up, and feed the clay, » » * 
and to regulate the flow of clay to the main roUs, which reduced the 
clay to the desired fineness to pass through screens." It appears to me 
that in either the original or changed form the only function of the 
cylinder, "a," was to break up larger masses or lumps of clay, and act 
as a feeder to the rolls, "b" and "c." In the complainants' device, 
gravity serves to feed the clay between the plate, "d," and the cylin- 
der, "a." Gravity would not perform this service in the device de- 
scribed by Graves. The device was not adapted to disintegrate the 
clay in the sensé in which that term is used in complainants' patent, 
or in the way in which that function is performed by the complain- 
ants' device. 

It is urged by counsel for the défendants in argument that the ex- 
istence of this device prior to the date of the complainants' invention 
should serve to limit the scope of the complainants' patent, since the 
suprême court of the United States, in its décision with respect to 
this patent in C. & A. Potts & Co. v. Creager, 155 U. S. 597, 15 Sup. 
et. 194, 39 L. Ed. 275, imputed to Potts the character of pioneer in- 
venter in this class of machines. This contention might be impor- 
tant upon the question of infringement, but it is not to be consid- 
ered upon the issue of invention. 

In view of the numerous and favorable décisions, the complainants' 
patent must be held to be valid, except there is shown plainly, by the 
évidence now sought to be introduced, that the device described by 
the witness Graves, and used by him, was an anticipation. I flnd 
that the device, the existence of which is sought to be introduced as 
newly-discovered évidence, was not an anticipation. It is not as 
neariy like the invention of the complainants as many of the devices 
described and shown by the défendants in the course of previous liti- 
gation. The pétition of the défendants is denied. 



HAARMANN et al. v. LUEDERS et al. 

(Circuit Court, S. D. New York. May 11, 1901.) 

Equity Plbading — Bill by Foreign Partnbbship— Guardian of Minor as 
Partsbr. 

A bill filed by partners, who are citizens of anotlier state, suiug for 
the beneflt of the flrrn, and setting out its constituent members, among 
whom is a woman, who is alleged to hâve succeeded to the Interest In 
the firm of her deceased husband individually and as guardian of cer- 
tain minor children, Is not demurrable beeause it does not set out the 
probate proceedings on the husband's will, the manner of her succession 
to the partnership interest being a matter of proof, nor beeause it does 
not show that she bas been appointed guardian for the minora named in 
the State in which the suit is brought, which is not required, since the 
relief sought is in behalf of the partnership, and not of the minors indi- 
vidually, either dlrectly or through thelr guardian. 
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2. Patents— Suit for Infrinqembnt— Titlb of Complainant. 

The administrator or exécuter of a deceased owner of a patent is not 
a necessary party complalnant in a suit for its infringement, brought by 
his heirs or legatees, where the bill does not show that the estate has 
any interest In the controversy.i 

In Equity. Suit for infringement of patent. On demurrer to bill. 

Elisha K. Camp (Philip Mauro and 0. A. L. Massie, of counsel), 
for complainants. 
Briesen & Kiauth (Arthur v. Briesen, of counsel), for défendants. 

HAZEL, District Judge. Défendants demur to the bill of the 
complainants on four grounds : First, that the exécuter or adminis- 
trator of Tiemann, original patentée, is not a party to the bill; 
second, that Charlotte Julie Tiemann, a complainant in her own 
right and as guardian of certain minora, has not been appointed 
such guardian by the courts of the state of New York; third, that 
the will of the patentée does not appear to hâve been probated ac- 
cording to the laws of the state of New York, or of any other state 
of the Union; fourth, that the complainant Charlotte Tiemann does 
not appear to hâve acquired title to the letters patent in suit by an 
instrument in writing. The demurrer can only be sustained if the 
objections relied upon appear on the face of the complaint. The 
complainants allège a co-partnership, in which certain adults and 
Charlotte Tiemann individually and as guardian of her minor chil- 
dren hâve an interest. The co-partnership — an entity — ^brings this 
bill. An individual infant does not seek to bring this suit without 
the appointaient of a guardian within this jurisdiction, nor does a 
foreign guardian in her individual or officiai behalf invoke a remedy 
in this court. A co-partnership, as such, alleging its constituent 
members, and suing for the benefit of the concern, is the complain- 
ant. The interest of the minors does not require the practice in- 
sisted upon by the respondents. The défendants are protected as to 
costs by a bond already flled. The bill allèges that Johann Tie- 
mann, the patentée, died about November 14, 1899; that thereupon, 
and by his last will and testament, his interest in this same co-part- 
nership of Haarmann & Eeimer, whose members are now before this 
court, including the patent in suit, came into the possession of his 
widow in her individual and guardian capacity. The complainants 
refer to certiflcates and decrees which will be produced upon the 
trial. The bill having alleged this transfer of interest, the manner 
of its accomplishment and its légal effect are matters of évidence, 
which will be disposed of at the proper time. It does not appear 
upon the face of the bill that the représentatives of Tiemann hâve 
anv interest in the controversy. Goodyear v. Hullihen, Fed. Cas. No. 
5,573; Winkler v. Manufacturing Co. (C. C.) 105 Fed. 190. The cases 
çited by défendants do not seem applicable to the case at bar. "The 
properfy in a patented invention in the hands of an executor or ad- 
ministrator is not Personal property belonging to the decedent's 
estate, nor assets liable to the claims of creditors or distributees. 

1 As to parties In suits In fédéral courts, see note to O'Oonnell y. Reed, 5 
C. C. A. 594, and Mason v. Dullagham, 27 C. C. A. 298. 



HAARMANN V. LUEDKES. 327 

It is a franchise, which he holds not under the probate laws, but 
in a différent and spécial capacity under the patent laws." Kob. 
Pat. § 801. There appearing no necessity that the estate of the de- 
ceased should be represented, nor that a guardian should be appoint- 
ed, before this court may assume jurisdiction, the demurrer is over- 
ruled, with leave to answer within 30 days upon payment of costs. 



HAARMANN et al. v. LUEDBRS et al. 
(Circuit Court, S. D. New York. May 11, 1901.) 

1. Patents— Suit pob Infhikgbment— Pleading. 

An allégation in a blll for infringement of a patent setting out a 
former decree sustalning its validity is Impertinent where no prelim- 
inary injunctlon is prayed for.i 

2. Samb — Interkogatokies. 

Interrogatorles in a bill for infringement, requirlng défendants to state 
whether they hâve manufactured the alleged infringing articles, and the 
facts regardlug the same, such as the number made, etc., are proper, 
and not subject to exception, where the valldlty of the patent has not 
been put in issue. 

In Equity. Suit for infringement of patent. On exceptions to 
bill. 

Elisha K. Camp (Philip Mauro and C. A. L. Massie, of counsel), 
for complainants. 

Briesen & Knauth (Arthur v. Briesen, of counsel), for défendants. 

HAZEL, District Judge. There are five exceptions taken by the 
défendants to the complainants' bill. The flrst relates to a decree 
sustaining complainants' patent, entered upon consent, in this court. 
This is not an application for preliminary injunction. FoUowing 
the décision in Western Electric Co. r. Williams-Abbott Electric 
Co. (C. 0.) 83 Fed. 842, this allégation setting forth such a decree 
is impertinent, and the motion to expunge paragraph 4 of the bill 
is granted. The second exception is waived by the défendants, 
and is therefore overruled. The balance of the exceptions go to 
the first, second, and third interrogatorles. I hâve examined the 
cases cited by counsel. The demurrer under considération does not 
go to the validity of the patent in suit, but merely to the title of 
complainants. Hence the case at bar is distinguishable from Keller 
V. Strauss (C. Cl 88 Fed. 517, relied upon by counsel for défendants. 
In that case the validity of the patent was at issue, and the ex- 
ceptions were directed to the answer. The interrogatories in ques- 
tion, therefore, while perhaps somewhat broad in their scope, seem 
to be proper under the authorities. Coop v. Institute (C. C.) 47 Fed. 
899. A decree may be entered accordingly, without costs. 

1 As to pleadlng in infringement cases in gênerai, see note to Cardwell v 
Powell, 19 O. C. A. 595. 
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FABEIO COLORING 00. v. ALEXANDBR SMITH & SON'S OARPBT 00. 
(Circuit Court, S. D. New Tork. May 24, 1901.) 

1. Patents — Intention— Détermination on Dbmuerbr. 

Where it is claimed in the spécification o£ a patent that the process 
thereln descrlbed and coveréd by the claims is novel, and of great utility, 
and it is not clear that such process is, as claimed by défendant, merely 
a function of a mechanlcal device previously patented by another, a 
court is not Justifled in declaring the patent void on demurrer, but the 
patentée should be given the opportunity to sustaln Its validity by proof.i 

3. Same— Process fob Colorihg Yabns. 

The Horack patent. No. 603,992, for a process for coloriug yarns, Is 
not so manifestly lacking in Invention as to justify a court in declaring 
it void on demurrer. 

In Equity. Suit for infringement of patent. On demurrer to bill. 

H. D. Donnelly, for complainant. 

Philipp, Sawyèr, Eice & Kennedy, for défendant. 

HAZEL, District Judge. The bill allèges infringement of claims 
1, 2, and 4 of United States letters patent No. 603,992, issued to 
Charles L. Horack, and assigned to the complainant, The défend- 
ant demurs to the bill on four grounds: (1) That the complainant 
is not entitled to the relief prayed for; (2) want of equity; (3) that 
the claims referred to specify purely mechanical processes, involv- 
ing no Chemical or other similar elementary action; (4) that the 
bill does not ^ver that the letters patent sued on were not patented 
or described in any printed publication in this or in any foreign 
country more than two years prior to the alleged application for 
said letters patent, or that said alleged application was flled in 
the United States patent office prior to January 1, 1898. The pat- 
ent in suit is for a process for coloring or printing yarns, and yarns 
more particnlarly used in the manufacture of tapestry and velvet 
carpets. The apparatus commonly used for coloring yarns consists 
of a dram around which the yarn is wound, and a color carriage, 
with color wheels so constructed and attached that, when in auto- 
matio opération undemeath the dnim, a narrow streak of color is 
applied to the j'arn. The color carriage also carries dévices for 
distributing the color and rubbing it into the yarn, so as to secure 
an approximately uniform colonxig. This method may be carried 
out wholly or partly by means of hand appliances, or by the me- 
chanical and automatic means referred to under the supervision ol 
the operator. The patent at length describes the machine used to 
apply tjie coloring matter, the gênerai features of which are old. 
It then refers to the United States patents of William Shaw, Nos. 
514,282 and 543,512, in part describing the machine in opération, 
including the devices for spreading or distributing the coloring mat- 
ter into the yarn. It is not necessary to specilically set out the 
claims of the Shaw patent, nor at great length the patent in suit. 
The defendant's claim is that there is no equity in the bill, and 

• 1 As to pleading in infringement suits generally, see note to Cardwell y. 
Powell, 19 G. G. A. 595. 
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that the alleged invention is a mère mechanical process, and prop 
erly the function ol a prior machine, for which letters patent were 
issued to William Shaw. The principal différence between the opér- 
ation of claims 1, 2, and 4 of the patent in suit and that of the 
Shaw patent No. 543,512 is as follows: The rubbers of the Shaw 
patent cover not only the whole of the streak being printed, but 
the entire previously printed streak. Thus ail the color of interior 
streaks of a séries is rubbed twice in opposite directions. In the 
opération of the claim sued on, the rubbers supplying the color to 
the yarn cover only a portion of the streak being printed and an 
adjoining portion of the previously printed streak, so that ail the 
color of the interior streaks of a séries is not rubbed twiee in op- 
posite directions, but only a larger part of it; a small portion of 
the width of each streak failing to receive the second rubbing. It 
is claimed by the complainant that in this alignment of spreaders 
or rubbers of the coloring matter a good resuit is accomplished ; 
that by rubbing and re-rubbing the yarn by means of spreaders of 
single width advantages are obtained heretofore only secured by 
the employment of spreaders of double widths, and by this inven- 
tion it is enabled to automatically rub and equalize single streaks, 
which cannot be accomplished with automatic spreaders of doubk' 
width. While it is clear that a valid patent cannot be obtained 
for a process which involves nothing more than an opération of a 
pièce of mechanism, or for the functions of a machine, yet the 
comidainaut ought not to be deprived of showing on the hearing 
that his process and devices are invention, thereby entitling him 
to the protection of the patent laws. ïhe allégation of invention 
contained in the bill is one of fact to be determined in the usual 
manner upon the pleadings and proofs, unless the patent in suit 
be manifestly invalid upon its face. Eichards v. Elevator Co., 158 
U. S. 301, 15 Sup. et. 831, 39 L. Ed. 991. The complainant claims 
that the features of claims 1, 2, and 4 are novel and distinguish- 
ing features of the invention. The opération of coloring a streak 
of yarn involves cheraical action, and by the means of rubbing and 
spreadlng portions of the yarn, and again subjecting other portions 
of tlie yarn previously rubbed with coloring matter to simultaneous 
rubbing, results with référence to ail colors may be secured which 
could not otherwise be obtained. The patent in suit was granted 
on May 10, 1898. This carries with it prima facie évidence of 
patentability. The commissioner of patents is presumed to hâve 
had knowledge of the prior patents. I am not prepared to say that 
he erred in granting the patent in suit. Fastener Co. v. Webb (C. C.) 
89 Fed. 982. There is substantial authority for holding that, where 
it is not clear to the court that on the face of the patent it is per- 
ceptibly devoid of invention or patentability, a demurrer for non- 
patentability appearing upon the face of the patent should be de- 
nied. Blessing v. Copper Works (C. C.) 34 Fed. 753; Patent Button 
Co. v. Consolidated Fastener Co. (C. C.) 84 Fed. 189; Lyons v. 
Drucker (C. C. A.) lOP. Fed. 41(5. The processes of rubbing the 
coloring matter into the yarn are claimed to be new, and the pat- 
ent at great length spécifies the requirements for proper treatment 
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tp pi-oduce a bénéficiai resuit. Siich a process, it bas been held, 
may be patentable irrespective ,of tbe particular fonn or instru- 
mentalities used, Gochrane v. Deener, 94 U. S. 780, 24 L. Ed. 139; 
American Fibre-Chamois Co. v. Bucksliin-Fibre Co., 18 G. G. A. 662; 
72 Fed. 508; Melvin t. Thomas Potter Sons & Co. (C. G.) 91 Fed. 
151; Eastern Paper-Bag Go. v. Standard Paper-Bag Go. (G. G.) 30 
Fed. 63. The objection to the bill that it does not aver that the 
improvements claimed in the patent in suit were not patented or 
described in any printed publication in this or in any foreign coun- 
try more than two jears prior to the alleged application for letters 
patent is not tenable. Tbe application for the patent in suit was 
filed October 29, 1897. This patent is not within the provisions of 
the act of March 3, 1897, which did not take effect until January 
1, 1898. For thèse reasons the demurrer interposed herein is dis- 
missed, with costs, with leave to défendant to answer within 30 
days 



ELLIOTT & HATCH BOOK-TYPEWRITEE CO. v. FISHER 
TYPEWRITEB CO. 

îlrcuit Court, S. D. New York. May 15, 1901.) 

1. Patente— Suit for iNFRisaBMBNT— Allégations on Information anb Be- 

LIBF. 

In a bill for Infrlngement of a patent, an averment of the f acts required 
by statute as foUows: "And thereupon your orator complains and says 
on information and bellef," etc., although not the most approved form, 
is a sufBcient allégation on information and belief, and will sustain the 
action, where the complainant is an assignée of the patent. 

a. SaMB — SUFFICIBNCY OF BiLL— StATDTORT ALLEGATIONS. 

The conditions and requlrements of Eev. St. §§ 4886, 4887, as amended 
by Act March 3, 1897, are of the essence of a right of action .for the 
infrlngement of a patent, and must ail be covered by the allégations 
of the bill, where the patent was issued on an application iiled after 
January 1, 1898, at which time the amendment toolî effect 

8. Same — Suit on Différent Patents — Multifariodsness. 

A bill for the infrlngement of a number of patents, which allèges that 
ail the inventions and improvements covered by such patents are capable 
of conjoint use in the same machine, and that they are conjointly used in 
the machines complalned of, made and sold by défendants, is not demur- 
rable on the ground of multifariousness.i 

In Equity. Suit for infringement of patents. On demurrer to bill. 

Ewing, Whitman & Ewing (Philip T. Dodge, of counsel), for com- 
plainant. 
D. Walter Brown (Kenyon & Kenyon, of counsel), for défendant. 

HAZEL, District Judge. The bill allèges infringement of four let- 
ters patent, respectively numbered and dated as foUows: No. 367,- 
447, dated August 2, 1887; No. 461,790, dated October 20, 1896; No. 
573,081, dated December 15, 1896; No. 620,125, dated February 28, 
1899, — for improvements or inventions in typewriter machines. The 
défendant demurs to the whole bill on varions grounds: (1) That 

1 As to pleading In gênerai in infringement cases, see note to Cardwell v. 
Powell, 19 C. C. A. 595. 
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the statutory allégations are made merely upon information and be- 
lief. (2) That the biU is multifarious, because it fails to allège 
conjoint use of the inventions covered by the patents in suit; that 
the infringements complained of are separate and independent in- 
fringements of several letters patent, and not a conjoint infringe- 
ment of ail said letters patent. (3) That it does not appear that 
the improvements for which the patent was granted had not heen 
patented or described in any printed publication in this or any for- 
eign country more than two years prior to the application for such 
letters patent in the United States. (4) This objection is the same 
as the third objection, except that it has référence to section 4887 
of the Kevised Statutes, as amended by Act March 3, 1897. 

The complainant corporation acquired title to the patents in suit 
by assignment from the inventors and patentées. The complainant 
avers the essential allégations on information and belief . The par- 
ticular wording of the averment is as follows: "And thereupon 
your orator complains and says on information and belief." It is 
set forth in Story, Eq. PI. § 255, that "whatever is essential in the 
rights of the plaintiff, and necessarily within his knowledge, ought 
to be alleged positively, and with précision." In WyckofE v. Type- 
writer Co. (C. C.) 88 Ped. 515, the correct form of averment of in- 
fringement, where a positive charge is not made, was held to be 
"that plaintiff has been informed and believes, and therefore avers." 
The averment in this case does not literally comply with the approved 
language. But I deem it sufficient. In the case of Wheel Co. v. 
Davie (0. C.) 100 Fed. 85, the averment was merely that "your orator 
verily believes." This objection, therefore, is overruled. 

By the amendment of March 3, 1897, to section 4886 of the Re- 
vised Statutes, were inserted in that section the words, "or more 
than two years prior to the application," and to section 4887 were 
added the words, "unless the application for said foreign patent was 
flled more than seven months prior to the flling of the application 
in this country, in which case no patent shall be granted in this 
country." The application for the patent in suit, to which this ob- 
jection is made, was flled after the amendment became of force. 
The amended provisions are made applicable to patents granted on 
applications flled after January 1, 1898. The bill allèges that the im- 
provements for which a patent was obtained were not known or 
used by others in the United States, and not patented or described 
in any printed publication in any country, before their invention 
or discovery thereof, and were not in public use or on sale for more 
than two years before the application for letters patent in the 
United States next thereinafter mentioned, and had not been aban- 
doned to the public. The pleader foUowed the prevailing practice, 
and omitted to allège the amendment included in sections 4886 and 
4887 of the Eevised Statutes. It has been uniformly held in an 
action for infringement that allégations of the requirements con- 
tained in section 4886 prior to the amendment were necessary and 
material. Failure to so allège has repeatedly been held détective. 
Blessing v. Copper Works (C. C.) 34 Fed. 753; Coop v. Institute 
(C. C.) 47 Fed. 899; Consolidated Brake-Shoe Co. v. Détroit Steel 
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& Spring Oo. (C. C.) 47 Fed. 894; Goebel v. Supply CJo. (G. 0.) 56 
Fed. 827; Hanlon v. Primrose (G. C.) 56 Fed. 601; Ross v. City of 
Pt. Wayne (C. C.) 58 Fed. 404; Hutton v. Seat Go. (G. C.) 60 Fed. 
747; Diamond Match Go. v. OMo Match Co. (G. G.) 80 Fed. 118; 
Wheel Co. v. Davie (C. C.) 100 Fed. 85. Counsel for complaiiiant 
contends that, as letters patent are prima facie évidence of their 
validity, the burden is on the défendant of establishing défenses un- 
der the statute, and therefore it is unnecessary and improper in a 
bill of complaint for the infringement of a patent to anticipate the 
défense. This contention is without merit. While letters patent 
are themselves prima facie évidence of validity, yet, as the condi- 
tions and requirements of sections 4886 and 4887, as amended, are 
of the essence of the right of action, they must be averred in the bill 
of complaint. The requirements of thèse sections are conditions 
précèdent to the grant of a valid patent. I can discover no sub- 
stantial reason why the cases requiring analogous averments prior 
to the amendments should not be followed since their adoption. The 
fact that congress has changea the requirements, or added thereto, 
has in no sensé changed the rules of pleading which hâve been 
adopted in this court. The third and fourth objections to the bill 
are therefore sustained. 

The averment of the bill "that the improvements or inventions 
described are capable of conjoint use in one and the same type- 
writing machine, and that the aforesaid several improvements and 
inventions are conjointly used in the machines complained of, and 
made, constructed, and sold by the défendants," is sufBicient. Chis- 
holm V. Johnson (C. G.) 106 Fed. 191. The allégation of conjoint 
use is not satisfactorily alleged, but the défendant is clearly charged 
by the bill with conjointly using the aforesaid several improvements 
in the typewriting machines manufactured and sold by it; i. e. the 
previously described four letters patent. This is sufHciently broad 
to permit défendant to properly meet the allégation of conjoint in- 
fringement. I think this construction placed upon the averment 
of conjoint use cornes within the mie laid down by the authorities. 
This objection is overruled. Plaintiff may hâve 30 days to serve 
amended bill, without costs of demurrer. 



PARRAMORE r. JOSEPH et al. 

(Circuit Court, S. D. New York. May 15, 1901.) 

Patents— Suit for Infringement— Joinder op Défendants. 

A bill Is malntalnable against two or more défendants for conjoint 
Infringement of a patent where It allèges that such défendants carried 
on a business and committed the Infrlngements under an assumed name 
implylng the existence of a corporation, but that there was in fact no 
such corporation. 

In Equity. Suit for infringement of patent. On demurrer to bill. 

James A. Hudson, for complainant. 
Kenyon & Kenyon, for défendants. 
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HAZEL, District Judge. The bill allèges the infringement of let- 
ters patent No. 629,391, for a new and useful improvement in hose 
supporters. The défendants demur specially to the bill. Objections 
1 and 2, involved in this demurrer, are covered by the décision in 
the case of Elliott & Hatch Book-Typewriter Co. v. Fisher Type- 
writer Co. (decided by this court) 109 Fed. 330. For the reasons 
there stated, the grounds of demurrer 1 and 2 are sustained. The 
third ground is overruled. The complainant sufiQciently avers that 
the défendants hâve conjointly infringed. It is alleged "that the de- 
fendants hâve been and are carrying on said infringements under 
the name of Empire Specialty Manufacturing Company, implying 
the existence of a corporation as the infringer, whereas in truth 
and in fact there is no such corporation, and that the name is ficti- 
tious and deceptive." This sufficiently shows the relationship which 
the défendants bear to each other, and, in view of other averments 
in the complaint of infringement bj the défendants, the bill must 
be held to sufiftciently allège conjoint acts of infringement. En- 
graving Co. v. Hoke (C. C.) 30 Fed. 444. The demurrer as to objec- 
tions 1 and 2 being sustained, the complainant may amend his bill 
within 30 days, without costs. 



DANOEL et al. v. GOODYEAR SHOE-MAOH. CO. 

(Circuit Court, S. D. New York. May 1, 1901.) 

Patents — Contract op Assignment— Agrbement to Pat Annuitt to Assignor. 
Under a contract by whicti the owner of certain inventions and pat- 
ents assigned the same, and the assignée agreed to pay to the assigner 
in each year while a certain one of such patents "remains in force as a 
valid patent the sum of $5,000, as an annuity," the right to such pay- 
ments does not cease on the death of the assigner because they are 
termed an "annuity," but payment may be enforced by his légal repré- 
sentatives so long as the patent named remains in force. 

Action at Law to Kecover Payments under a Contract Assign- 
ing Certain l'atents. On demurrer to complaint. 

Koger Foster, for plaintiffs. 
Edward H. Childs, for défendant. 

WHEELER, District Judge. This action is brought upon a writ- 
ten agreement between Christian Dancel, the plaintiffs' intestate, 
which, after reciting the assignment of several inventions and pat- 
ents by him to the défendant, and among them No. 459,036, dated 
September 8, 1891, contained a provision that the défendant "doth 
agrée to pay to said Dancel in each year while the United States 
letters patent No. 459,036 remains in force as a valid patent the 
sum of $5,000, as an annuity; such annuity to be payable monthly 
in installments of ?416| each." Personal représentatives are not 
hère named, full pa.ATnent bas been made of the sums accruing dur- 
ing the life of the intestate, and further payments are refused for 
want of survival as an annuity. The diligence of counsel has pro- 
duced many cases wherein it is held that annuities run only during 
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the lives of the annuitants, wliere no other time is prescribed. TLis, 
however, is not strictly an annuity, but is a compensation for the 
use 6f the inventions* while tbe particular patent mentioned "re- 
mains in force as a valid patent." The time during which it is 
to mn is definitelj pronded for as a part of the contract. It is a 
simplè-contract debt, which survives of itself, and which personal 
représentatives hâve a right to enforce. That it was to be paid 
as an annuity does not affect the time it would by its own ternis 
continue. Its continuance was as much a part of the contract as 
any other part. Demurrer overruled; défendant to answer over by 
June rule day. 



DELAWAËE INS. CO. OF PHILADEI.PHIA v. S. S. WHITE DENTAL 

MFG. CO. 

(Circuit Court of Appeals, Third Circuit. May 22, 1901.) 

No. 14. 

1. Marine Insurance— Contract — Modification bt Course of Dealtng. 

Libelant exported large quantities of dental goods of its manufacture. 
and for more than 30 years earrled an open marine cargo policy, issued 
by respondent, renewed from time to time, vritliout any change in its 
provisions. Such policy was not one covering ail shipments made by 
libelant, nor requiring it to insure ail shipments made by libelant, nor 
requiring It to insure ail shipments thereunder, but contained the foUow- 
ing provision: "No risk to attach to the policy until the amount and 
description of the same shall be approved and indorsed thereon by tho 
comp^ny, and to be valued at the sum so Indorsed." It aiso provided 
that the premium should be agreed upon at the time of such indorse- 
ment. By a course of dealing between the parties extending over many 
years, and adopted for mutual eonvenienee, owing to the large increasp 
in libelant's bilsiness, no indorsements were made on the policy, but 
each risk was reported by libelant on a sHp furnished by respondent, and 
they were entèred by respondent each month in a pass book which it 
aIso furnished. Such slips were filled ont by libelant and sent by mail 
after it received the bills of lading, and were often not received by re- 
spondent until the shipments had been several days at sea, and some- 
times not until after they had arrlved at the port of destination, although 
it did not appear that such fact was known to respondent. During 
such time no risk so reported had ever been rejected on account of any 
objection thereto. Neither was the premium agreed upon at the time 
of each shipment, but respondent furnished libelant from time to time 
wlth a schedule of rates which governed as to future shipments. Beld, 
that there was nothiug in such course of dealing which abrogated the 
vital provision Ojf the policy retained in each renewal, requiring each risk 
to be approved before it should attach, or which bound respondent to 
approve a risk the report of which was not received until after it was 
known that the shipment had been lost, it not appearing that It had ever 
done so previously; the fact that it had never rejected a risk being évi- 
dence merely that such risks had ail been acceptable. 

2. SamB— ACCEPTANCB OF RiSK. 

The fact that a clerk in the office of respondent, whose duty it was as 
a matter of routine, had received the slip sent by libelant reporting such 
risk, and had filled in the premium and checUed the same for entry in 
the bookSi dld not constitute an acceptance of such risk by respondent, 
where the clerk had no authority to accept or enter risks when any tacts 
were known which rendered them unusual, and where prompt notice 
was given to libelant of its rejection. 



DBLAWARE INS. CO. V. S. S. WHITB DENTAL MFQ. CO. 835 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 
For opinion below, see 105 Fed. 642. 

Théodore M. Etting and John G. Johnson, for appellant. 
Henry N. Paul and R. 0. Dale, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judgea. 

GRAY, Circuit Judge. This action waa instituted by a lihel în 
admiralty brought in the district court by the S. S. WÏiite Dental 
Manufacturing Company, a Pennsylvania corporation, against the 
Delaware Insurance Company of Philadelphia, also a Pennsylvania 
corporation, to recover $17,065.65, with interest from October 1, 
1898; this being the value of certain goods belonging to the libelant 
which were lost by the einking of the steamship La Bourgogne on 
July 4, 1898, and which are claimed to hâve been insured with the 
Insurance company by reason of an open policy of marine insur- 
ance issued by the Insurance company to libelant. The appellee 
exports to foreign countries large quantifies of dental goods of its 
own manufacture. Such of its foreign ehipments as it insured hâve 
been insured for a long period of years with the appellant; the 
Insurance having been eflected under a policy that was in force 
prior to 1867, and has been continuously renewed since that time. 
The last renewal was on January 1, 1895. This policy is what is 
called an "open policy of marine insurance," and is attached to the 
front page of a blank book fumished by the appellant, having 
printed on the outside thereof: "The S. S. White Dental Manu- 
facturing Co., Open Policy with the Delaware Insurance Co. of Phila- 
delphia." This book has its pages divided into 10 columns, headed 
respectively as follows: "Date," "Name of Vessel," "Place of Ship- 
ment," "Place of Destination," "Description of Goods, and for Whose 
Account Insured," "Amount to be Insured," "Rate of Premium," 
"Amount of Premium," "Date of Approval," "Signature." This pol- 
icy contained the following clause: "No risk to attach to the policy 
until the amount and description of the same shall be proved and 
indorsed thereon by the company, and to be valued at the sum so 
indorsed." For a number of years the appellant had printed, and 
fumished to the appellee, blanks or slips, which were invariably 
used by the appellee after invoices had been received, to infonn the 
appellant of the amount and description of the risk, and to request 
insurance thereon. On the 6th day of July, 1898, the appellee fiUed 
up one of thèse blank slips as follows (the parts written in by ap- 
pellee being italicized): 

«PhUadelphia, 7/6, 1898. 

"The Delaware Insurance Company of PhUadelphia: Insure, under open 

policy No. , $17,108 on Mdse. valued at $ , per S. S. La Bourgogne 

at and from New York to Le Havre, France, thence B, B. to Zurich, Svntzer- 
land, aie J. M. Bavel. 

"î at — %. The S. S. W. D. M. C3o." 

This notice, together with several others, covering appellee's ship- 
mentB by other vessels, in due course of mail reached the appellant 
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on the dày of îts date. It was received at the post office, as shown 
by the stamp on the envelope, at 12:30 p. m., and was received 
at the office of the appellant at about 2 p. m. on the same day. 
Both companies at that time were aware that there had been a 
total loss of the goods. About the time that the notice was re- 
ceived, and while the clerk who attended to such matters had it 
in bis hand, a clerk from the appellee came into the appellant's 
office and asked if the notice had been received; stating that it had 
been sent in due course of business, and that as the Bourgogne 
was lost, and there was a large amount involved, they were anxious 
to know if it were ail right. He was told by this clerk that he would 
hâve to wait until he consulted the offlcers of the insurance com- 
pany, and that he would téléphone him later in regard to the matter. 
It appears that this clerk marked this slip, as he did others, with 
the amount of the premium, checked it, and, by the advice of the 
vice président of the appellant company, crossed over to the agency 
of the British-American Insurance Company, with whom the ap- 
pellant had a contract for reinsurance, to consult him in regard to 
the same. He was there advised not to accept the insurance. On 
the day following, the président of the insurance company informed 
the président of the dental company, the appellee, that the insur- 
ance was declined, and on account of this refusai by the appellant 
this suit was brought in the court below. 

To the obvious défense growing ont of the stipulation already 
quoted from the policy, that no risk should attach to the policy until 
the amount and description of the same were approved and indorsed 
thereon by the company, the appellee, libelant below, interposes 
the following proposition, upon which it claims to be entitled to re- 
cover. This proposition is as follows: 

"(1) The wrltten policy was not, at the time of this loss, the actual con- 
tract between the parties. The real contract, as is evidenced by a course of 
dealing establiShed for many years, dld not require aeeeptance, flxing of 
premiums, and indorsement of each spécial risli as a condition précèdent to 
insurance, but was similar to an ordinary open policy, by which ail of 
libelant's foreign shipments, of the class subject to insurance, were insured 
at a flxed rate, subject to the requirement that such shipments should be 
reported to the Insurance company, in the regular course of business, for 
subséquent indorsement on the pass bool£, and computation and collection 
of the premiums due thereon. In other words, premiums had been asreed 
upon, aeeeptance was waived, and Indorsement had become a condition 
subséquent." 

The position of the appellee, the libelant below, is that, notwith- 
standing the express stipulation of the policy which had existed for 
so many years as the évidence of the contract between the parties, 
and which had been expressly renewed in 1895, a supplemental con- 
tract had been made, in which ail the conditions of that stipulation 
were abrogated, and in lieu thereof the appellant insurance com- 
pany had undertaken to insure ail foreign shipments of the appellee 
which it (the appellee) should elect to report. The question of vary- 
ing or contradicting a written instrument is not involved in the 
position thus taken, by which a new contract is asserted to hâve 



DELAWAEE INS. CO. T. 8. S. WHITE DENTAL MFG. CO. 337 

"been substituted by the parties for the old one. It is not denied 
that the parties to a written contract may, by express oral agree- 
ment, change or alter the terms of such contract, so that the real, 
Bubsisting contract as to the matter in hand will be evidenced partly 
by the written agreement, and partly by the oral agreement. Such 
changes and modifications may also be evidenced by a course of 
dealing with regard to the subject-matter of the written contract 
so clear and unequivocal that no other inference can be drawn 
therefrom than that such change or modification was intended to 
be, in respect to the particular matter embraced in the course of 
dealing, the real agreement of the parties. In such case, however, 
the burden resta upon the party asserting such change or modifica- 
tion to show that the same has been made, as clearly and satisfac- 
torily as it could be shown by an express oral agreement to that 
effect. The stipulation of the policy which the contention of the 
libelant thus disposes of and éliminâtes therefrom is, as already 
quoted, as foUows: "No risk to attach to the policy until the amount 
and description of the same shall be approved and indorsed thereon 
by the company, and to be valued at the sum so indorsed." Purther 
on in the policy, and not directly following the foregoing, is this 
clause: "Premiums as may be agreed upon at the time of indorse- 
ment to be settled monthly in cash." It is not denied by the libelant 
and appellee that under the policy, as written, with this stipula- 
tion therein, no liability in this case accrued to the appellant. 
Thèse stipulations, it will be observed, contain three conditions upon 
which the liability of the Insurance company is made to dépend: 
(1) Approval of the amount and character of the risk; (2) an in- 
dorsement thereof upon the policy by the company; and (3) agree- 
ment as to the premium at the time of indorsement. The flrst 
condition is essential and vital to the contract of Insurance evi- 
denced by the policy. It undoubtedly qualifies the usual unrestricted 
terms of an open policy of insurance upon ail shipments made, and 
gives it its essential restrictive character, by which each shipment 
must be the subject of a distinct contract. The différence between 
the contracts of the policy with and without this condition is so vital 
and far-reaching as not to be lightly regarded. The whole character 
of the contract of insurance dépends upon its présence or absence. 
The other two conditions, however, are of a différent kind, and do 
not so nearly concern the essential contract of insurance. The in- 
dorsement of amount and approval upon the policy by the insur- 
ance company is comparatively unimportant, and does not relate 
to the contract of insurance itself. It may well be either a condi- 
tion précèdent or subséquent; but the stipulation for approval can 
be nothing but a condition précèdent, for without it no risk would 
be assumed, and no contract of insurance would exist. The third 
condition of the stipulation, as to premiums, though, of course, vital 
to the contract and to the assumption of risk, as constituting a con- 
dition précèdent, would be, in a measure, subsidiary to the first con- 
dition. The leamed judge of the court below was of opinion that 
this first condition, réquiring an acceptance of the risk by the ap- 
109 F.— 22 
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pellan.% ip oçder to complète tbe, contract of insurance as to each 
shippient, ôf wiîcli it was notified, as expressly stîpulated in the 
poliçy, îad been abrogated by a course of dealing between the 
parties that he found was wholly inconsistent with the stipulation 
in question, and that a new agreement was substitùted therefor, 
by which the appellant undertook the risk of every shipment of the 
appellee from the time it was made, of which the appellee elected 
to send a notification. He says: 

"In my opinion, ttiis is the whole case. For many yeara, with one or two 
exceptions, the respondent bas treated the libelant's outward-bound ship- 
ments p£ which the respondent had notice as covered by the policy, not 
merely from the time when notice was received, but from the time when 
the voyagé began. Premiums to a large amount hâve been paid and re- 
ceived upon this iinderstanding, and as long as no losses occurred the re- 
spondent was content that the practice should continue; but, as soon as a 
loss of signiflcant size happens, then, for the first time, the disregarded pro- 
vision is appèaled to, that requires an acceptance of each particular rislj 
before the respondent's liability shall attach. I cannot believe that thls 
appeal should be sustained. In my opinion, the respondent was bound by 
its course of dealing to accept the risli In controversy. The rislc was pre- 
cisely the same as in hundreds of other instances that had been accepted 
wlthout question. The goods were lilie those that had been previously ship- 
ped; the vessel was a first-class océan steamship; the ports of departure 
and arrivai were wlthin the pollcy; the rate of premium was agreed upon; 
and nothing remained to be done, except notice to the respondent, and the 
formai acceptance that had never yet been withheld. As it seems to me, 
the libelant had acquired a right to rely upon the respondent's acceptance 
of every such risis; as this, and the respondent had disabled itself from re- 
fusai. It could not suddenly départ from the unbrolien custom, that had 
been so long established, without previous notice of its intention so to do." 

Was the learned judge correct in this linding of faet, and in the 
conclusion of law deduced therefrom? This question underlies ail, 
or nearly ail, of the numerous assignments of error, and its déter- 
mination will dispose of them, without the necessity for separate 
considération. Does the eyidence, then, contained in this record, 
disclose such a course of dealing as makes manifest and clear the 
abrogation of the first condition of the stipulation of the policy 
above referred to, viz. approval by the appellant of the amount and 
character of the risk, and the substitution therefor of a contract 
of such entirely différent character and scope as the Insurance by 
appellant of every shipment which the appellee may elect to report? 
If such altération and substitution were made by express contract, 
written or oral, it would be required that the intent of the parties 
to that end should clearly and unequivocally appear. Of such abro- 
gation and change, by express contract, we hâve an example in 
what was done by the parties in this case in regard to the abroga- 
tion of the third condition of the stipulation referred to, namely, 
agreement as to premium at the time of indorsement; for, as stated 
in the bill and admitted in the answer, after 1897 the rates of In- 
surance were fixed by a letter written in that year, containing a 
tariff or schedule of rates, agreed upon by the parties, as to ail of 
the places to which the dental company made shipments. The 
flnding of fact in this regard by the court below is as follows: 
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"(b) Instead of premiums 'as may be agreed upon at the tlme of Indorse- 
ment,' the parties specially agreed, by written schedule, upon certain fixed 
rates to ail points to which libelant made sliipments. The last of sucb 
agreements is embodied in a letter from tbe respondent dated Novembeu 8, 
1897. Inter alla, this flxed the rates to Huropean ports at one-fourth net." 

The condition that premiums should be agreed upon at the time 
of indorsement was therefore waived by the express understanding 
referred to between the parties. This much must be admitted as a 
fact in the case, as to which there is no dispute by counsel on either 
side. But hère the supplementary agreement, which waived the 
condition in regard to premiums, was express and unequivocal. No 
inference can be drawn from this waiver in support of the exist- 
ence of an agreement to waive the vital condition that no risk 
should attach until the appellant had approved its character and 
amount. In fact, it emphasizes the necessity and importance of re- 
quiring that the évidence of a waiver must be clear, beyond doubt 
or cavil. As there is no direct and express agreement that can be 
referred to as abrogating this condition, the usage and course of 
dealing from which we are asked to infer sucb an agreement be- 
tween the parties must not only be established by unexceptionable 
évidence, but must be of such a character as to make such infer- 
ence an absolutely necessary one. The position of the appellee in 
this respect is not strengthened by the admission that the unessen- 
tial requirement of the indorsement of the amount and description 
of the risk upon the policy was by nsage and the course of dealing 
changed from a condition précèdent to a condition subséquent. 
Whether it were one or the other, it would matter little to the ap- 
pellant, as in any event the indorsement was to be made by itself 
after the amount and character of the risk were approved. We 
cannot agrée, therefore, with the contention of the appellee that 
"the three conditions named are so closely related, both logically 
and historically, as to render the abrogation of one and the réten- 
tion of another inherently unlikely and unreasonable." As already 
seen, an express agreement in regard to the change in the third 
condition was in évidence, and not disputed. And the waiver of , 
a literal conformity to the second condition was, as we hâve shown, 
without importance, and bore no relation to the existence or non- 
existence of the flrst essential and vital condition of approval. A 
waiver of the essential right of accepting or not accepting an of- 
fered risk is not to be held as established by or as inhérent in the 
disuse of the prescribed form of evidencin.g an acceptance. We 
must consider the course of dealing independently of its applicability 
to the indorsement condition, and it must point, with a clearness 
and certainty that excludes ail doubt, to a new understanding be- 
tween the parties, if it is to change the character of the contract 
between them. For a number of years, — how many it does not ap- 
pear, — the appellant bas printed the blank bocks, already referred 
to and described, in which were made by it the entries of the risks 
assumed, with the particulars of amount and description, instead 
of indorsing the same upon the policy itself. This was more than 
a convenience. It had become a necessity, from the amount of 
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business transacted. At flrst the policy was folded and pasted on 
the inside of the front cover of the current pass book, in which was 
written: 

"It Is hereby agreed tliat ail approved indorsements on this book are to 

apply In ail respects to policy No. , the same as If Indorsed on said 

policy, ànd not otherwise." 

Afterwards the policy was left pasted in one of the old bocks, 
fllled with indorsements, and new pass books were issued, without 
any policy being attached thereto. Thèse pass books were fllled 
up by appellant, under the separate headings, after a risk was re- 
ported and accepted, at the convenience of the appellant company. 
The appellant company also furnished the libelant with blank In- 
surance orders, called in the record "slips," above referred to, and 
one of which, fllled up by the libelant, bas already been quoted. 
The libelant could not, and did not attempt to, flll out thèse slips 
until after receipt of information from New York which enabled 
it to fill in the name of the vessel and the amount of the shipment. 
The slips thus fllled in were sent to the appellant at intervals, often 
in batches of a haJf dozen or more, and usually through the mail. 
By the time thèse slips reached the appellant company, the vessels 
containing the shipments reported had often been at sea some days. 
The appellee has produced a witness who bas gone over the files 
of the New York Herald, and extracted from the shipping news 
therein the dates of sailing and arrivai of steamers carrying ship- 
ments of the appellee through a séries of years. In quite a large 
number of instances it appears from thèse reports that the vessel 
had arrived before the slips reached the appellant company, but 
it is not shown that in any of thèse instances this information had 
reached the appellant, or that they knew in any other way of such 
arrivai; and in two instances, also, it is shown (one of them in 1888) 
that where ships had arrived at destination before notification of 
risk the appellant company had refused to accept the premium, and 
had so notifled the appellee. It does not appear that any comment 
or criticism was made upon this refusai by either party. It also 
appears, by a référence to the policy, that the shipments of goods 
were insured for two days after their arrivai in port, and until they 
were safely landed; and it also appears that it was quite common, 
as in the case of the shipment on the Bourgogne, that the Insur- 
ance extended not only to the end of the sea voyage, but to the car- 
riage by rail from the port of arrivai to an inland destination. Al- 
though it is to be inferred from the évidence that for a number of 
years, and antedating the last policy of 1895', ail the foreign ship- 
ments of appellee, except those insured by its consignées on their 
own open policies, were insured with the appellant, it does not ap- 
pear that it was considered, either by the appellant or the appellee, 
that appellee was bound to insure ail such shipments. On the con- 
trary, there is nothing to controvert the inference, to be drawn from 
the language of the policy and the mode of doing business, that 
the appelle© had the option to insure as to any of its foreign ship< 
ments. The supplementary agreement sought to be set up by the 
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appellee, that the appellant company was obliged to insure each 
shipment, from the time it was made, which the appellee chose at 
any time to report, is not, therefore, supported by any reciprocal 
obligation on the part of the appellee to insure every such shipment. 
It is true that, for at least a period of 10 years prior to the loss 
of the Bourgogne, there is no évidence that any risk reported by the 
libelant had ever been objected to. But if the appellant had the 
right to approve or reject any risk proposed, as expressly reserved 
to it in the written contract of Insurance between the parties, it could 
not lose that right by always having theretofore accepted unobjec- 
tionable risks. Under the policy, as it was written, there was re- 
quired a distinct contract of Insurance upon every shipment, and 
therefore it was necessary that there should not only be a report 
or offer of a shipment for insurance, but an acceptance of the risk 
on the part of the insuring company. The fact that 100 or 1,000 
such contracts were made during a period of one year or ten years 
cannot create an obligation of indemnity on the part of the appellant 
in the one instance where no such contract bas been made. In other 
words, because the appellant always accepted in cases where there 
was no reason not to do so, it cannot be taken to hâve accepted. 
in the only case where there was reason not to accept. It is true 
that in this long course of dealing between the parties a routine 
practice grew up of sending notifications of shipment oftentimes 
several days after the sailing of the vessel containing the same, 
and the notifications so sent were received by the marine clerk, and 
marked with the amount of premium, and checked for entry in the 
open-policy book, without any notification of acceptance being sent 
to the appellee. This somewhat loose practice probably grew out 
of the uniform acceptability of the risks which in such large num- 
bers were dealt in between the parties, and the mutual confidence 
which had naturally grown up in a course of business so long and 
so honorably conducted. We therefore flnd that no question was 
ever made as to apportionment of the risk, though several days of 
the voyage had elapsed before notice of shipment was received. The 
risk was considered entire, lost or not lost, as long as no informa- 
tion as to loss was possessed by either party. We see, then, noth- 
ing inconsistent in this course of dealing with the existence of the 
right in the insuring company, as reserved in the policy of insur- 
ance, to accept or reject a given risk. It is not pretended that 
prior to the présent case any insurance was ever demanded or given 
upon a shipment after information of the loss had been received. 
The "lost or not lost" clause was obviously meant to cause the risk 
to attach to a case where a loss might hâve occurred at the time 
of the undertaking, though no information of the same was pos- 
sessed by either party. 

In the présent case we are asked to change a policy expressly 
restricted to risks which the insured should elect to report, and the 
insurer to accept, to an open and unrestricted one, in which a com- 
plète contract of insurance is made beforehand, at the time of the 
exécution and delivery of the policy, as to ail shipments made by the 
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assured, and which would manifestly corer a shipment not reported 
until after it was lost. In such a case the con tract is made once 
for ail at the beginning, and the risk as to whether any shipments 
shall be lost in future is undertaken at that time. It is, then, a 
real risk, because the loss had not been made at the date of the 
contract. But hère, under the terms of the policy as written, the 
report of the shipment on the Bourgogne, being made after the loss 
was known, presented no risk, and none had ever attached to such 
a shipment. We are asked to change this policy, as written, into 
an open and unrestricted policy, as above described, upon the évi- 
dence of dealings that never included such a distinctive transac- 
tion as specially characterizes the unrestricted open policy contract 
sought to be set up. That the appellee understood the différence 
between the contracts embodied in the two kinds of policies is evi- 
denced by the fact that for some years previous to July, 1898, it 
had a policy issued to it by the appellant, with référence to goods 
coming from abroad, in which the contract was open and unre- 
stricted, and without the condition as to approval contained in the 
policy as to outward-bound shipments, and by its terms covered 
ail importations from the time of shipment abroad. The insurance 
Company, upon the exécution of this open policy, agreed to insure 
each and every risk thus shipped, up to a certain amount. If the 
assured made no déclaration, the underwriter could claim that the 
property was covered by the policy, and that a premium was due it 
for insuring the same. The liability of the underwriter existed 
whenever notice was given by the assured, provided it was given 
seasonably or in accord with its undertaking as expressed in the 
agreement The existence of this policy taken ont by the appellee 
with référence to inward-bound goods is very significant in its bear- 
ing upon the question of what was the real understanding between 
the parties in regard to the policy on outward-bound goods, with 
which we are concerned in this case. On the outward policy no pre- 
mium attached until the risk was offered, accepted, valued, and 
indorsed. The right was a reciprocal one, arising ont of each offer, 
as and when made, and the dental company elected to insure when 
it thought fit. It is still more significant, if the testimony of Mr. 
Smith, the assistant secretary of the appellee, is to be believed, that 
in 1893 a request was made by the appellant company that such a 
policy as was held as to inward-bound goods should be taken ont 
as to outward-bound goods by the appellee, and that this request was 
refused by it. After a careful reading of ail the testimony in the 
case, we hâve been unable to discover any facts, course of business, 
or dealings which would justify us in now changing the policy, as 
written, into the open and unrestricted policy that appellee had 
taken ont as to inward shipments. It must be manifest that the 
course of dealing from which we are to infer so important a change 
in a contract as the one in question hère must relate particularly 
and specially to the very matters and tbings which mark the essen- 
tial différence between the contract as written and that sought 
to be thus set up. It is nOt pretended hère that there has ever 
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been, in the whole course of the dealing between the parties to thia 
policy of insurance, any offer or suggestion tbat a known loss should 
be covered tbereby. Much less bas tbere been any évidence of any 
consent on tlie part of tbe appellant to pay sucb a loss. The évi- 
dence of tke routine practice of the parties under the contract of 
the policy, and upon which appellees are forced to rely, as it seems 
to us, only went to the extent of showing that through a séries of 
years none but acceptable risks were offered, and that none were 
rejected, and that no notice of the acceptance of risks was ever 
made to the appellee. It would be a violent presumption, we think, 
that for this reason appellants are to be held to hâve waived the 
right to accept, or not, any risk that was offered. The most, it 
seems to us, that can fairly be inferred from such a course of busi- 
ness, would be that, unless appellant should notify the appellee of 
the rejection of a risk within a reasonable time after the récep- 
tion of the notice, it should be held to hâve accepted it. It is on 
this point that the case tums, and it is hère that the leamed judge 
of the court below seems to us to hâve misconceived the real char- 
acter of the dealings, from which he drew the necessarily erroneous 
conclusion that the parties had intended to make a new agreement. 
In the passage already quoted he says: 

"In my opinion, tlie respondent was bound by Its course of dealing to 
accept tlie risk in controversy. Tlie rislc was preclsely the same as in liun- 
dreds of other instances tliat hâve been accepted without question." 

But the risk was not "preclsely tlie same as in hundreds of other 
instances." It is true, "the goods were like those that had been 
previously shipped," that "the vessel was a flrst-class océan steam- 
ship," that "the ports of departure and arrivai were within the 
policy," and that "the rate of premium was agreed upon." But the 
character of the risk was différent from any other that had ever be- 
fore been accepted or even presented. This is the crucial point in 
the case. No number, however great, of such previously accepted 
risks, could hâve any relation to or bearing upon the right to re- 
ject such a risk as this, which in fact was no true risk at ail. It 
was a question of the obligation to accept liability for a loss al- 
ready ascertained. If the parties were bound by the terms of the 
contract of insurance, as written in the policy, there can be no ques- 
tion as to the right of appellant to accept or not accept the risk 
on each particular shipment as made and reported. The contention 
that this express written contract was changed into a contract by 
which the insurance was made once for ail, at the date of the 
policy, upon ail foreign shipments, whenever reported by the ap- 
pellee, is sought to be supported by évidence of a course of deal- 
ing in which no case like the présent had ever occurred, and in the 
course of which no transaction bas ever been testified to that was 
clearly inconsistent with the continued réservation of that im- 
portant and vital stipulation as to the right to accept or reject 
a given risk. We are compelled to the conclusion that there is no 
évidence disclosed by the record in this case upon which a waiver 
of this important condition expressly stipulated for in the policy 
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oan be held to hâve been made; that the real contract between 
the parties at the time of the shipment hère in question was, in. 
this regard, as written in the policy; and that no other and différ- 
ent contract has been substituted therefor, either as evidenced by 
anj express agreement, or by an established course of dealing. 
Very few decided cases, either in this country or in England, hâve 
been cited or found, bearing upon the principles of construction in- 
volved in the conclusions we hâve reached. We think, however, 
they are supported by the ratio decidendi of the following cases: 
Douville V, Insurance Oo. (1857) 12 La. Ann. 259; Insurance Co. 
V. Wright (1859) 23 How. 401, 16 L. Ed. 524; Hartshorn v. Insur- 
ance Co. (1860) 15 aray, 240; Platho v. Insurance Co. (1866) 38 Mo. 
257; Schaefer v. Insurance Co. (1870) 33 Md. 109. We hâve care- 
fully read and considered the cases cited and printed at length in 
appellee's brief, and nauch relied upon by them at the argument, 
viz.: E. Carver Co. v. Manufactnrers' Ins. Co. (1856) 6 Cray, 214; 
Emery v. Insurance Co. (1885) 138 Mass. 398. The décisions in thèse 
cases must, of course, be read with relation to the particular facts 
upon which they rest. So reading them, we find nothing at variance 
with the principles of construction upon which we hâve so far dis- 
cussed the présent case. 

In the case of E. Carver Co. v. Manufacturers' Ins. Co., the policy 
contained the following clause: 

"$25,000 on cotton gins and bandings on board any steamer or steamers 
at and for New York ana/oj. New Orléans; ail sums placed at risk iiiider 
this policy to be indorsed thereon, and this policy is to be elosed in twelve 
months unless sooner fllled. Gins and bandings valued at $25,000 each, In- 
clnding premlums." 

The facts were as follows: On the 25th and 26th of August the 
défendant shipped 16 gins from New York for New Orléans. A bill 
of lading therefor was issued by the steamship company on the 
26th, and was received by the plaintiff on the 27th. On the even- 
ing of the 26th the steamer was burned and the gins destroyed. 
News of the loss of the steamer was received by the défendant be- 
fore the plaintiff received the bill of lading, so that the plaintiiï 
could not give notice to the défendant of the shipment or request 
indorsement before the loss. On the afternoon of the 27th the plain- 
tiff went to the defendant's office and requested indorsement of the 
gins on the policy. The request wais refused. The court held that 
the underwriter had no right to refuse to indorse, that it was 
bound by the terms of îts contract, and that the plaintiffs had 
within a reasonable time, and in good fajth, given notice of the 
shipment; that ail of the essential incidents to a completed con- 
tract were set ont in the policy, so that there remained nothing 
more to be done thereunder; the défendant could not refuse its in- 
dorsement, and thereby throw upon the plaintiff a loss which it had 
contracted tô bear. Upon the factS as hère stated, there can be no 
criticism oî what was held by the court. A completed contract 
of insurance was made at the time of the exécution of the policy, 
ànd no exception can be taken to the reasonableness of the décision 
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that the plaintiffs had within a reasonable time, and in good faith, 
given notice o£ the shipment. 

In the case of Hartshorn v. Insurance Co., supra, the worda of the 
policy were: 

"Property lost or not lost, on board vessel or vessels, steamboat or steam- 
boats, or land earriage, at and froro ports or places to ports or places; ail 
sums at risk under this policy to be indorsed hereupon and valued at tbe 
Bum Indorsed;" and as to the rate of premium, "such per cent, as shall be 
vritten against such indorsement." 

The court held the contract to be inchoate as to shipments of 
property ordered after the date of the policy; that a new and sep- 
arate indorsement of each successive parcel of goods was required; 
that no risk could be legally indorsed on the policy without the con- 
sent of both parties. In the course of his opinion, Dewey, J., in re- 
citing the facts of the case, distinguishes it clearly from E. Carver 
Co. V. Manufacturers' Ins. Co. 

The other case cited and printed at length in the brief of the ap- 
pellee, — ^Emery v. Insurance Co., — the policy contained the following 
clause: 

"On mahogany and other hard woods at and from Cuba and New Orléans to 
Boston; no risk to be bindlng until accepted by the company and indorsed 
herein." 

In an action on an alleged oral agreement to indorse a risk upon 
said policy, the plaintifi: testified that he said to the secretary of the 
insurance company that he had seen the clerk of the company a 
few days before, and had told him to enter up a certain sum on a 
certain cargo, and he would bring in the open policy and hâve it 
«ntered up when the invoice arrived. The secretary said, "Ail 
right." Held, that the jury would be warranted in finding from 
this évidence a v?aiver of a condition in the policy that no risk is 
to be binding until indorsed on the policy. It will be observed 
in this case that the question was as to the propriety of submitting 
to a jury the question of fact whether the condition as to indorse- 
ment of risk on the policy was waived or not, — a very différent 
question from the one we are called upon to consider hère. 

We hâve not deemed it necessary, in the discussion of the ques- 
tion whether the évidence disclosed in the record was sufûcient 
to justify the inference of a change in the contract as to the right 
to accept or reject a risk, to quota at length the testimony upon 
which our conclusion bas been reached. We hâve contented our- 
selves with stating, after a careful reading of that testimony, what 
it failed to évidence. We may add, however, that the testimony 
of the marine clerk of the appellant, who received ordinarily the 
notifications of risk, treated them as applications for insurance, 
calculated the premiums upon them, and then ticked them for entry 
upon the policy ledger, and afterwards on the pass books given to 
the appellee. He testifles that in ordinary cases (which ail or a 
great part of the risks assumed seem to hâve been) he considered 
that he accepted them by thus passing upon them, but that he was 
never authorized in any case of doubt as to the character of the 
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rîsk^ or where there was anything unusual in the circumstances 
surrounding it, to accept the same without référence to the officers 
of tie Company. And-he also testiâes that lie never accepted a risk, 
and had no authority to accept a risk, upon a steamer that was 
sunk bef ore the risk was presented to him. To the same effect 
was the testimony of another witness, who usually made entries in 
the pass books, that he had no authority of any sort or kind to accept 
or to enter slips notifying of insurance on vessels that had gone 
down at the time he received the slips, and that, if he had known 
of any sueh fact in regard to shipments notifled in the slips, he 
would not hâve accepted, or been authorized to accept, the same; 
that his instructions were, "if there was anything at ail in the 
matter contained in the slips that called for attention, to report it 
to some ofBcer for his judgment and action." The président of the 
appellee also swore as follows : 

"Q. Did you ever before notify the Delaware Insurance Company, at any 
time, of an Insurance, or the fact of an insurance, or of a shipment to be 
Insured, after the vessel carrying the shipment had been lost? A. I do not 
recollect of any such instance." 

It is true that the same witness testified that he supposed his 
policy attached upon goods as they were put on board the steamer, 
before any notice, but that he did not know that any ofScer of the 
insurance company ever said anything to him to justify any such 
statement. 

The président of the appellant company festifled as follows: 

"Q. Had you any understandlng with the S. S. White Dental Company about 
the outgoing insurance, -when it became an insurance,— as to the time when it 
became an insurance î A. No understandlng other than shown in the con- 
tract." 

The same witness, without contradiction, also swore as follows : 

"Q. When, «ftér your communication on the morning of the 7th of July to 
the S. S. White Dental Company, did you next hear from them? A. Shortly 
afterwards, on the same day, the, président of the company, Mr. Lewis, called 
upon me. Q. Tell us the conversation. A. I expressed my very great regret 
that we were placed in the position we were with an old and valued customer, 
and that the notice had not been received and entered and made fully binding 
previous to the knowledge of the loss of the vessel, and the necesslty for our 
having to deny liability. Mr. Lewis said to me he felt we were not legally 
llable under the policy, but he felt there was an equity in the case which he 
would like to hâve me consider. I told him I was unable to deal with any 
question other than the légal liability of the company In the matter, but that 
If he desired to présent a communicatloû to our board of direetors, I should be 
very glad to hâve him do so, and would see that it went before them with the 
fuU knowledge of the faets as they existed." 

The same witness swore: 

"Q. Do you know of any instances occurring during the time you were prési- 
dent of the company where you accepted, or the company, upon your opinion, 
hâve accepted, an Insurance when notifled after the loss of the vessel? A. 
No, sir. Q. Do .you know at the time of this loss of any contract in existence 
coverlng your insurance of outward-bound shipments, other than the contract 
of the Ist of January, 1895? A. No, sir. Q. Did you know at that time, or 
did you know at any tiine during your presidency, of any other understand- 
lng, or implied agreement or custom, by which your company bound itself to 
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anj- risks until it had received notice and accepted the same? A. Never, op 
any outward business. I believe tliere are some policies, or bave been some 
policies, in force, witli tliat contraet as to outside shipments,— some spécial 
contracts. Q. But they were spécial contracte? A. They were spécial con- 
traets. Q. Did you know of any course of dealing, custom, or anything ap- 
prcacbing it, amounting to a waiver by your company of any of the terms of 
the policy of the Ist of January, 1895, embodied in thèse words; 'No risk to 
attach te the policy until the "amount and description of the same shall be 
approved and indorsed thereon by the company, and to be valued at the sum 
so indorsed'? A. No, sir." 

There is other testimony to the same effect, but none at ail as 
to tlie existence of any course of business inconsistent with the 
stipulation in the policy that no risk should attach until it was ap- 
proved by the appellant company. The only testimony as to the 
existence of an understanding at variance with the policy in this 
respect is that of the président of the libelant company, already 
quoted. But this, as we hâve seen, is directly contradicted by that 
of the président and officers of the appellant company, and is sup- 
ported by no facts from which an inference favorable to his testi- 
mony can be drawn. 
The second gênerai contention of the appellee is as foUows: 
"If the court should be of opinion that, although premîums had been agreed 
upon, and indorsement as a condition précèdent had been waived, nevertheless 
this did not abrogate the right of the Insurance company to accept or reject 
eaeh risk as reported, then libelant claims that, even under such interprétation, 
this risk had been actually accepted by the Insurance company." 

We think that a brief review of the évidence already quoted or 
referred to on this point will be sufQcient to dispose of it. The 
facts found by the court below, and disclosed by the record, are: 
That the shipment was made in New York upon the Bourgogne by 
agents of the appellee on the 30th of June, 1898. That the libel- 
ant's agents in New York who attended to this shipment forwarded 
the bill of lading to libelant's office in Philadelphia, by mail, on 
July 1, but, July 2d being a half holiday, July 3d being Sunday, 
and July 4th a légal holiday, the letter of the agent and the bill 
of lading were not seen at libelant's Philadelphia office until Tues- 
day, the 5th day of July. On the morning of July 6th the clerk of 
appellee, whose duty it was, proceeded to flU out slips, in order 
to report to the appellant ail shipments which had been communi- 
cated to appellee, but had not been previously reported. He be- 
gan his work shortly after 10 o'clock, and in about a quarter of an 
hour had flUed up eight of thèse slips, one of them relating to the 
shipment by La Bourgogne. This slip has already been quoted. 
After eight slips were filled, he placed them on the desk of an- 
other clerk for mailing. They were forwarded by mail that morn- 
ing, and reached the office of the appellant about 2 o'clock. The 
news of the loss of the Bourgogne had been learned by the appel- 
lant about 12 o'clock that morning. It does not appear with cer- 
tainty at what time the news ârst reached the office of the appellee. 
It is not without signiflcance, both in regard to the point we are 
now considering, and also on the question whether there was 
a settled understanding between the parties to the effect that 
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ail shipments of appellee were insured from the date of such sliip- 
ment, at its élection, that a clerk of the appellee was sent down 
to the office of the insurance company on the 6th of July, shortlj 
after the notice slips had been mailed. He testifies that he visited 
the office about 2 o'clock, under instructions from the président of 
the appellee. He says that he saw the clerk — Mr. Harry Yainall — 
who had charge of the marine business, and one or two other clerks ; 
that he asked Mr. Yarnall if he had received an application for insur- 
ance by the Bourgogne, and he said that he had, and he had in his 
hand the slip. "I stated to him that it had been mailed in the usual 
course of business, and we were very anxious to know whether they 
had received it in due course. He stated to me that it had come in 
some little time previoua" "I stated to him that it was a large 
amount, and, as the news of the loss of the vessel had been reported, 
we wanted to feel sure that he had received the application, aud we 
wanted to know where we stood about it. He stated that he thought 
everything would be ail right, although he could not answer for sure, 
because none of the offlcers were in. I stated that we would like to 
know deflnitely just how everything was, and he said he would télé- 
phone to me, — he would call for me that afternoon. So I left with 
that understanding." It appears that the appellant company tlien 
consulted with the agents of the insurance company whicli reinsured 
ail the appellant's marine risks. This agent said he would not rein- 
sure, and advised the représentative of the appellant not to acecpt 
the risk. The next day the président of the appellant wrote to tlie ap- 
pellee, refusing to admit liability for the loss; and on the same day, 
after the receipt of that notification, the président of the appellee, 
the libelant below, called upon the président of the insurance com- 
pany, who testifles in regard to the interview as already quoted. 
This is the substance of the testimony relevant to this point. We 
think it shows a clear rejection of the risk by the appellant company, 
and of such rejection the appellee was informed, not only witîiin a 
reasonable time, but promptly. The mère fact that the marine clerk 
indorsed the slip, as he indorsed the other seven in the packages, 
with the amount of the premium, and the usual check mark, which 
indicated that it was ready for entry in the ledger, cannot be held 
to countervail the positive testimony that, as soon as the unusual 
character of the application was known, it was held up for considéra- 
tion by the offlcers of the company, and by them promptly rejected, 
and the appellee notified without delay. As we hâve already said, 
the routine course of business between the parties would seem to go 
no further than to show an understanding that ail requests for insur- 
ance were considered as accepted, if notification to the contrary was 
not sent within a reasonable time. And, as we hâve before stated, 
nothing inconsistent with such an understanding has been shown in 
the dealings between the parties. We are therefore of opinion that 
the contention of appellee that the risk was, as a matter of fact, 
actually accepted, cannot be sustained, and that therefore the decree 
of the court below must be reversed, and the case remanded, with 
directions that the libel be dismissed. 
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EEIU.Y V. PHILADELPHIA & R. RY. CO. 
(District Court, S. D. New York. June 3, 1901.) 

1. Admiralty JnBiBDiCTioN— Nonbesident Corporation. 

A suit in admlralty, in personam, may be malntalnecl agalnst a cor- 
poration of another state in any district In wliicli service may be had 
upon It 

2. FoKEiGN Corporations— JuRisDicTioN of Pedbral Court — Service of 

Prockss on Dirbctoh. 

Service of proeess upon a director of a foreign corporation, wlio is 
found within the district, but wh© neither transacts any corporate busi- 
ness tberein, nor is cliarged witli any business of the corporation, Is 
not, under the gênerai law, a sufflcient service to give a fédéral court 
jurisdiction over the corporation. 

8. Samb— New York Statuts. 

Under Code Clv. Proc. § 432, providing that Personal service of sum- 
mons on a foreign corporation may be made, in the absence of the prési- 
dent, treasurer, or secretary, or any person designated by the corporation 
for that purpose, on "the cashier, a director or a managing agent within 
the State," provlded the corporation bas property within the state or the 
cause of action arose therein, which provisions are applicable to suits 
in the fédérai courts where the corporation does business in the state. 
and thereby implledly assents to the conditions imposed by the statute, 
service of monition in a suit in admiralty in a district of New York for 
breach of a contract made in that state on a director of a foreign corpo- 
ration found within the district, is a sufflcient service ou the corporation, 
where it bas property within the state; and a leasehold interest in ves- 
sels within the state under a lease for the term of 49 years constitutes 
property, within the meanlng of the statute. i 

In Admiralty. Suit for demurrage under charter. On exceptions 
to libel for want of jurisdiction. 

Hyland & Zabriskie for libelant. 
James Armstrong for défendant. 

BEOWN, District Judge. The above libel was filed to recover 
"in a cause of contract and demurrage." The libel avers that the 
resiMjndent is a foreign corporation, organized under the laws of 
Pennsylvania; that "the respondent is, or one or more of its di- 
rectors and ofQcers are, within this district and jurisdiction; that 
one Lawrence J. Barrett was its agent, and that the libelant's ves- 
sel was chartered or employed through him to carry a cargo of coal 
from Port Eeading in New Jersey to some place in the harbor of 
New York, to be thereafter designated; that in pursuance of said 
contract the said libelant took his said vessel to Port Eeading, re- 
ported readiness for cargo, and that she was afterwards loaded, but 
detained 14 days beyond the customary and agreed time; and that 
for such détention the libelant is entitled to |78 at the rate of $6 
per day, her reasonable value. 

The marshal's return of proeess shows service upon Charles Steele, 
"a director of said company within this district." The défendant 
appeared and gave security for costs and at the same time filed ex- 

1 As to jurisdiction as to matters of contract In gênerai, see notes in The 
Richard Winslow, 18 O. 0. A. 347; Boutin v. Rudd, 27 C. C. A. 530. 
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ceptions to the libel "for want of jurisdiction of tlie défendant, it 
appearing by the libel tliat the défendant is a foreign corporation, 
and not appearing that the défendant has any ofiace or domicile 
hère, or that thé alleged contract was made within this state or 
district." An aflfidavit is also submitted for the défendant to the 
elïect that none of its offlcers réside in this district or state; that 
it has no ofBce hère, is not domiciled hère and has no property hère ; 
but that the vessels, cars and equipment operated by the corporation 
are not owned by it, but leased at a flxed rental, a copy of the lease 
being submitted; also "that the cause of action did not arise within 
this district or state, but as it appears on the face of the libel, 
arose in the district of New Jersey." An afiidavit on behalf of the 
libelant states that Barrett in a previous action had sworn that he 
was the agent of the défendant; that the hiring of the vessel took 
place at No. 1 Broadway in this district where one Hughes had an 
oflSce; and that Barrett had testifled, admitting the hiring of the 
vessel through Hughes, and that the défendant had an office at 143 
Liberty street in this city; and that the cause of action arose hère, 
though the delay took place at Port Reading, N. J. 

There is no question that this court has jurisdiction of the cause 
of action wherever it arose, and that the libel is maintainable, pro- 
vided process was duly served upon the respondent within this dis- 
trict. In re Louisyille Underwriters, 134 U. S. 488, 10 Sup. Ct. 587, 
33 L. Ed. 991. The defendant's appearance and giving security for 
costs in connection with its exceptions to the libel, is not équivalent 
to a gênerai appearance with an answer on the merits, which waives 
any defects in the service. Decker v. Packing Co., 11 Blatchf. 76, 
Fed. Cas. No. 3,727. 

The only question, therefore, is whether the service of the moui- 
tion on Steele, a director of the défendant, within this district, is 
in légal effect a service upon the corporation. Most of the fédéral 
décisions as respects service upon foreign corporations turn upon 
the question whether the corporation "is found" within the district, 
or is an "inhabitant" or "résident" therein, under the spécial stat- 
utes giving jurisdiction to the circuit court in cases of diverse citi- 
zenship. Under those statutes it has been frequently ruled that the 
mère service of process upon an ofScer, agent or director of a for- 
eign corporation within the state, is not of itself sufficient, unless 
the corporation does business or has property within the state, or 
has some designated agent for the receipt of service. Myers v. Dorr, 
13 Blatchf. 22, 27, Fed. Cas. No. 9,988; Shaw v. Mining Co., 145 
U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768. The subject is discussed 
at length in the case of St. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct. 
354, 27 L. Ed. 222, where it is said in the opinion of Mr. Justice Pield: 

"Serving process on Its agents In other states, for matters within the 
sphère of theîr agency, Is, In effect, serving process on It, as much so as If 
such agents resided In the state where it was created." 

It is f urther said, as respects state laws providing for the service 
of process upon a foreign corporation: 

"If a state permits a foreign corporation to do business within her llmlts, 
and at the same time provides that In suits against it for business there 
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done, proeess shall be served upon Its agents, the provision is t.o be deemed 
a condition of the permission; and corporations that subsequently do busi- 
ness In the State are to be deemed to assent to such condition as fully as 
though they had specially authorized their agents to receive service of the 
proeess." 

In Goldey v. Moming News, 156 U. S. 518, 15 Sup. Ct. 559, 39 L. 
Ed. 517, it was held that where a foreign corporation does not do 
business within the state, nor has any agent or property tlierein, 
service of proeess upon its président temporarily within the juris- 
diction, though in accordance with a state statute, is insufiQcient 
to support a judgment against the corporation so as to be valid in 
anv other forum. 

In the case of In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. 
Ed. 1211, in which the question of what was a sufficient service upon 
a European corporation was considered under the gênerai law irre- 
spective of the United States statutes, it was held that a service 
upon the flnancial agent of the corporation in this district, wherein 
the corporation transacted chiefly its monetary and flnancial busi- 
ness for this country, was a sufficient service upon the corporation. 

Upon thèse authorities it must be held that service of proeess upon 
a mère director who is found within the district, but who neither 
transacts any corporate business hère, nor is charged with any 
business of the corporation, would not under the gênerai law be suffi 
cient service upon the corporation. 

The New York Code of Civil Procédure, however (section 432), 
provides that personal service of a summops upon a foreign corpora- 
tion may be made (1) upon the président, treasurer or secretary; (2) 
on a person designated for the purpose by the corporation; (3) in the 
absence of the above, "on the cashier, a director or a managing 
agent within the state," provided that "the corporation has prop- 
erty within the state, or the cause of action arose therein." 

Upon the libel and the affidavits submitted, there seems to be 
no doubt that the défendant transacts business within this state, 
and that the libelant's vessel was in fact hired within this district 
through the agent of the corporation transacting its business hère, 
and that this contract was made hère. If the fact that the déten- 
tion of the vessel and the conséquent breach of contract and the 
damage, arose in New Jersey, so that the cause of action might be 
deemed to hâve "arisen" there instead of within this district where- 
in the contract was made, it must nevertheless be found upon the 
affidavits submitted that the défendant does hâve property within 
this state and is therefore within clause 3 of section 432 above cited. 
Under the récent reorganization of the defendant's company, a very 
large amoùnt of property of the défendant was conveyed to the 
Central Trust Company of New York as trustée, by which the same 
property was leased to the défendant in February, 1897, for 49 
years at an annual rental of $1,472,000 besides the obligation to 
keep the property in repair and replace such as should be lost, or 
destroyed by wreck or otherwise. In this lease is included, under 
the head of "Floating Equipment," subdivision "New York Equip- 
ment," Tarions sound barges, tugs and canal boats, amounting in 
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ail to 62 named boats, valued at $46,450. Althougli this "New York 
eqnipment" is not owned by the défendant, I do not see how so ex 
tensive a leasehold right can be denied to be a property interest. 
Under the law of the state, therefore, a service like the présent, upon 
a director within the state would be sufScient; and under the doc- 
trine quoted in St. Clair v. Cox, supra, the défendant in transact- 
ing the business of hiring the libelant's vessel within this district, 
thereby assented to service of process in accordance with the state 
law, at least in respect to such business, as much as if it had desig- 
nated an agent to receive service; and in the latter event it is well 
settled that service upon the designated agent may be availed of in 
the fédéral courts as well as in suits in the state courts. Ex parte 
SchoUenberger, 96 U. S. 369, 24 L. Ed. 853. 
Exceptions overruled with liberty to answer within 10 days. 



CHICAGO INS^CO. v. GRAHAM & MORTON TRANSP. 00. 1 

(Circuit Court of Appeals, Seventh Circuit. May 22, 1901.) 

No. 691. 

On Pétition for Rehearing. Overruled. 

PER CURIAM. We are content with our conclusion upon the 
merits, as declared. 108 Ped. 271. It is now urged that we bave 
not provided for the payment of interest from the date of the filing 
of the libel upon the amount which may be found due the libelant 
upon the policy of insurance as we hâve construed it. The ques- 
tion of interest was not suggested at the bar, and was not considered 
by the court. Nothing in the opinion contained prevents the court 
below from the allowance of interest if it be so advised, and if it be 
consonant with the law and the fact so to do, — a question with 
which we are not now concerned, and upon which we express no 
opinion. The pétition is overruled. 

1 Rehearing flenied June 25, 1901. 
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JUMEAU V. BROOKS et «t 

(Olrcntt Court ol Appeals, Flfth Circuit June 1, 190L) 

No. 1,050. 

1. Bkpleyik — KioHT To Take Nonsuit. 

Under the statute of Florida, whieh makes the claîm of the défendant 
In an action of replevin, where tlie plaintifC bas obtalned possession of 
tlie property, practically a cross action, it is not error to refuse to permit 
a plaiutiff lu sucii case to take a nonsuit. 

8. Fedebal Courts— Jubisdiction—How Shown 

An action will not be dismissed by a circuit court of appeals on the 
ground that the pleadlngs do not show the requlsite diverslty of citizen- 
ship to give the circuit court jurisdiction, on motion of the plaintiff, who 
brought the action in that court, where the requisite jurlsdictional facts 
appear in the évidence embodied in his blll of exceptions.i 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

John G. Eeardon, for appellant. 
H. L. Andersen, for appellees. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges. 

PEE CUEIAM. ThiB was an action to recover the possession 
of Personal property, and was brought by Achille Laurent against 
William M. Brooks and Sue G. Brooks. On Laurent's death, the 
case was prosecuted in the name of L. Paul Jumeau, as his adminis- 
trator, 

1. The plaintiff gave bond under the statute, and secured posses- 
sion of the property, and retained the possession. During the prog- 
ress of the trial, the plaintifif, being in possession of the propertj 
sued for, offered to take a nonsuit. The court denied this motion, 
and the case proceeded to verdict and judgment for the défendants. 
The judgment for the défendants is for the recovery of the property 
sued for, then in possession of the plaintiff, and also against the 
plaintiff and the sureties on his replevin bond for the value of the 
property as ascertained by the verdict. It is assigned as error that 
the plaintiff was not allowed to take a nonsuit. If he had taken 
a nonsuit, the statutes governing the case provide for a judgment 
just like the one rendered on the verdict, for the property and its 
value, either judgment to be enforced at the option of the défendant. 
The statutes make the defendant's claim, where the plaintiff obtains 
and holds the property, practically a cross action. We do not th^nk 
the court erred in denying the nonsuit. Rev. St. Fia. §§ 1724, 1725. 

2. The déclaration and pleadings failed to show the jurisdiction of 
the circuit court. The plaintiff, who had brought the suit, moved 
the court io dismiss the case for want of jurisdiction. The court 
ovemiled the motion, and made an order allowing the défendants 
to amend the pleadings so as to show that the plaintiff was a citi- 
zen of France, and the défendants citizens of Florida. But this 

1 Jurisdiction of circuit court of appeala In gênerai, see note to Emigra- 
tion Oo. V. Gallegos, 32 C. O. A. 4T5. 

109 F.— 23 
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amendment does not ît|>pear to hâve been made. The plaintiff, how- 
ever, who brought the' suit in the fédéral court, cures this defect in 
the record'by the bill of exceptions which he has taken. It appears 
from the évidence, made part of the record by the bill of exceptions, 
that Laurent was a citizen of France, and William M. Brooks and 
Sue G. prooks citizens of Florida. If the order made by the court 
to ameûd the pîeadings had been comiiied with, the jurisdiction of 
the court would hâve appeared in the most formai way. The juris- 
dictional fact as to citizenship of the parties appearing in the bill 
of exceptions is, we think, sufificient to sustain the jurisdiction. 
Denny v. Pironi, 141 D. S. 121, 11 Sup. Ct. 966, 35 L. Ed. 657. The 
judgment of the circuit court is aflrmed. 



KIRWAN, United States Stirveyôr General, et al. v. MTJEPHY et al. 

(Circuit Court of Appeals, Elghth Circuit. May 20. 1901.) 

No. 1,526. 

Public Lands— Patents— BsTOPPEt. 

Where the TJnlted States surveyed and platted land about a lake, and 
then patented the tracts according to Its plats, whlch showed thèse 
tracts bounded by the lake, and made no attempt to correct its survey 
until after complainants had purchased of the patentées for full value, 
In reliance on the plats and patents of the government, the United States 
cannot correct the survey and revoke its grants. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

W. F. Bailey (Robert G. Evans and John B. Vanderlip, on the 
brief), for appellants. 
M. H. Stanford, for appellees. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

SANBORI^, Circuit Judge. The facts presented by the record upon 
the final hearing of this case do not iffer essentially from those 
presented on the appeal from the order granting the injunction. 
Kirwan v. Murphy, 28 C. 0. A. 348, 83 Fed. 272, 286, 289; Murphy 
V. Kirwan (C. C.) 103 Fed. 104. The United States surveyed and 
platted the land about Cedar Lake, and then patented the tracts 
which the complainants now own according to its plats, which 
showed that thèse tracts extended to, and were bounded by, the 
lake. It made no attempt to correct its survey, and gave no warn- 
ing that it claimed it to be erroneous, until after the complainants 
ûad purchased of its patentées, and had paid full value for the land, 
on the theory that it extended to, and bordered upon, the lake, 
and in reliance upon the plats and patents of the government, which 
disclosed this fact. It is too late now for the United States to cor- 
rect this survey, and thereby to revoke its grants, after innocent 
purchasers hâve bought of its patentées in reliance upon them. 
Our views upon the questions presented hère hâve been so com- 
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pletely expressed in tlie opinions in Kirwan v. Murpîiy, 28 G. C. A. 
848, 83 Fed. 275, and Murphy v. Kirwan (0. C.) 103 Fed. 104, that 
another opinion would be but a répétition of the rules and reason- 
ing there set fortb. The decree below is accordingly affirmed on the 
authority of those opinions and of Eaiiroad Co. t. Schurmeier, 74 
U. S. 272, 286, 289, 19 L. Ed. 74; Hardin v. Jordan, 140 U. S. 371, 
380, 11 Sup. et. 808, 35 L. Ed. 428; Mitchell v. Smale, 140 U. S. 
406, 414, 11 Sup. Ot. 819, 35 L. Ed. 442; Cragin v. Powell, 128 U. 
S. 691, 696, 697, 699, 9 Sup. Ct. 203, 32 L. Ed. 566; Mciver's Lessee 
V. Walker, 9 Cranch, 173-177, 3 L. Ed. 694; St. Paul, S. & T. P. 
■R. Oo. V. First Division St. P. & P. R. Co., 26 Minn. 31, 34, 49 N. W. 
303; and U. S. v. Winona & St. P. R. Co., 15 0, C. A. 96, 67 Fed. 
948, 960-964. 



WHITB et al. v. BRUOE, Judge. 

(Circuit Comt of Appeals, Flfth Circuit May 28, 1901.) 

No. 1,051. 

1. Appeal—Allowancb— Power to Refuse, 

The fact that the circuit court of appeals cannot entertaln an appeal 
or wrlt of error until the same bas been duly allowed shows conclu- 
slvely that the right to an appeal or writ of error is not an unqualifled 
one, and conelusively Implies the power and duty to refuse applications 
therefor In some cases. 

2. Same— Ordbbs Entekbd in Obédience to Mandate. 

Where a circuit court of appeals on a writ of error has affirmed the 
judgment of a circuit court, condemned the plaintifC in error and the 
sureties on the writ of error bond to pay the costs, and issued its man- 
date in the usual form, commanding "that such exécution and proceed- 
ings be had in said cause as, according to right and justice and the laws 
of the United States, ought to be had, the said writ of error notwith- 
standing," and the circuit court. In substantlal compliance wlth such 
mandate, has awarded process against the défendant and also agalnst 
the sureties in the bond, Its order is, in effect, the judgment of the ap- 
pellate court, and cannot be taken to that court for review. In such 
case the circuit court has no discrétion to do otherwlse than to obey the 
command of the mandate, and cannot entertain a défense there sought 
to be set up by the sureties, based on the alleged Invalldity of the orig- 
inal judgment or a clalm that the bond never became operative as a 
supersedeas, and Its refusai to do so gives the sureties no right to the 
allowance of a second writ of error. 

On Pétition for Writ of Mandamus. 

For the better understanding of this case, référence is made to the 
opinions of this court in the case of McGehee v. McCarley, as reported 
in 33 G. G. A. 629, 91 Fed. 462, and 103 Fed. 55. For the sake of 
greater accuracy, and at the risk of appearing to incumber our opin- 
ion overmuch by so extended a statement of the matter now before 
us, vre make the following large extracts from the printed record: 

"The United States of America, to the Honorable John Bruce, United 
States Judge for the Northern District of Alabama, Greeting: Whereas, on 
the 20th day of Aprll, 1901, In the matter of the pétition of Mllton Humes 
and Addlson White, as sureties on the writ of error bond In the case of 
Charles M. McGhee and Henry Pink, as receivers, agalnst A. J. McCarley, as 
administrator of the estate of Zuma Allred, deceased, the following order 
was made by the Honorable Don A. Pardee, United States circuit judge: 
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This pétition may be flled, and thereupon let an order Issue dlrecting the 
Honorable John Bruce, district judge for the Northern district of Alabama, to 
show cause before the circuit court of appeals on Monday, 29th day of 
April, at 11 a. m., or as soon thereafter as counsel can be heard, why the 
writ of mandamus as herein prayed for should not be granted, and in the 
meantlme the elerk of the circuit court for the Northern district of Alabama 
is directed to withhold exécution against the petitioners in the case of Mc- 
Oarley, administrator, against McGhee and Fink, recelvers. April 20, 1901. 
Don A. Pardee, Circuit Judge,' — you are therefore commanded that you be 
and appear before the circuit court o£ appeals on Monday, 29th day of 
April, 1901, at 11 a. m., or as soon thereafter as counsel may be heard, to 
show cause, if any there be, why the writ of mandamus as prayed for in_ 
said pétition should not be granted. A copy of said pétition is hereto an-' 
nexed and made a part of this rule. Witness the Honorable Melville W. 
Fulier, chief justice of the United States, and the seal of our United States 
circuit court of appeals hereto afflxed, at the city of New Orléans, this April 
20, 1901. [Seal.] J. M. McKee. Olerk United States Circuit Court of Appeals, 
Pifth Circuit." 

"Pétition for Mandamus. 
"United States Circuit Court of Appeals for the Fifth Circuit. 
"To the Honorable Judges of Said Court: Your petitioners, Milton Humes 
and Addison White, sureties on the writ of error bond in the case of Charles 
M. McGhee nnd Henry Fink, as recelvers of the Memphis & Charleston 
Railroad Company, against A. J. McCarley, as administrator of the estate 
of Zuma Allred, deceased, respectfully represent that heretofore, to wit, on 
the 22d day of May, 1900, this honorable court afHrmed the judgment of the 
TTiiited States circuit court in and for the Northern division of tlie Northern 
district of Alabama. That at the January term of said court, 1901, the said 
McCarley, as administrator, presented the mandate of this court In said cause, 
and asked for a summary judgment against the sureties on said writ of error 
bond, and thereupon, witliout hearing the sureties on the said bond, lu dé- 
fense of the motion for summary judgment, the court entered the sanie. 
During the term of the court at which said judgment was rendered Jlilton 
Humes and Addison White, sureties on the said bond, made a motion in the 
circuit court of the United States in and for the Northern division of the 
Northern district of Alabama, in said cause of A. J. McCarley, as administra- 
tor of the estate of Zuma Allred, deceased, versus McGhee and Fink, as re- 
celvers of the Memphis & Charleston Railroad Company (which said motion 
was regularly continued to the April term of said court), wherein they alleged. 
in substance, in said motion, that said bond was without considération and 
void, because at the date of the rendition of the judgment in said circuit 
court of the United States aforesaid, against said receivers, they had been 
discharged from their receivership, and that the said bond was further void 
because no copy of the writ of error had been lodged in the clerk's ofBce, 
[vhere the record remained, for the adverse party to said writ of error afore- 
said. The record of the case of Charles M. McGhee and Henry Fink, as 
receivers, against said A. J. McCarley, as administrator of Zuma Allred, de- 
ceased, No. 763 on the docket of this court, is, as appears bj the certiflcate 
of the court below, a full, true, and complète transcript of the record, and 
said record does not disclose that the copy of the writ of error was lodged 
in the court below for the adverse party. The motion made by the said 
sureties in said writ of error bond, to vacate the judgment as against them, 
was overruled and disallowed at the April terra of said court, 1901, and there- 
upon the said Milton Humes and Addison White, sureties as aforesaid, pre- 
pared a pétition for a writ of error, assignments of error, writ of error and 
copy thereof, and citation, and a notification to Charles M. McGhee and 
Henry Fink, receivers, to corne in and join in the prosecution of said writ, 
and, upon their failure to do so, said Honorable John Bruce was asked to 
enter an order severing said McGhee and Fink, receivers as aforesaid. Thèse 
papers were presented to the Honorable John Bruce, judge of the district 
court in and for the Northern division of the Northern district of Alabama, 
on the ISth day of April, 1901. The said Honorable John Bruce declined and 
refused to allow the prosecution of the writ of error from the rendition of 
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the Jtidgment agalnst sald sureties on the sald writ of error bond on th© 
19th day of January, 1901. Your petitioners further allège that said writ 
of error bond, upon which sald judgment was rendered agalnst them, did 
not opérate as a supersedeas bond, because of the failure to lodge said copy 
of said writ of error in the said cause No. 763 in the clerli's office, where 
the record remained, for the adverse party. The premises considered, your 
petitioners pray that the Honorable John Bruce, judge as aforesald, be made 
a party défendant to this pétition, and that an alternative vyrit of mandamus 
be issued in this cause requiring the said Honorable John Bruce, judge of 
said circuit court, to show cause why he should not be required to grant the 
writ of error; and, upon the return thereof to this court, that this court 
make an order commanding and directing said Honorable John Bruce, judge 
as aforesaid, to allow the said writ of error so presented to him by said 
Milton Humes and Addison White, and that In the meantime, and pending 
the hearing of this pétition, that said circuit court be required and directed' 
to suspend the exécution of said judgment against said Milton Humes and 
Addison White as sureties on the said bond. And petitioners pray for such 
other, further, and gênerai relief as the facts and equities of the case may 
require. John H. ShefCey, Attorney for Petitioners." 

"Return of Respondent to the Alternative Writ of Mandamus. 
"United States Circuit Court of Appeals for the Fifth Circuit, at New 

Orléans, La. Milton Humes and Addison White, Petitioners, vs. .lohn 

Bruce, Judge of United States Circuit and District Courts for Northern 

District of Alabama, Respondent. 

"To the Honorable Circuit Court of Appeals for the Fifth Circuit of the 
United States: Tlie respondent, the said John Bruce, judge of the United 
States circuit and district courts for the Northern district of Alabama, ap- 
pearing by counsel before this honorable court, hereby malles his return, 
and for cause why the peremptory writ of mandamus, as prayed for in the 
pétition of said Milton Humes and Addison White, should not be issued, re- 
spectfully shows as foUows: 

"ïhat the mandate of this honorable circuit court of appeals in the case 
of Charles M. McGhee and Henry Fink, recciverg, plaintilïs in error, against 
A. J. McCarley, administrator, défendant in error, recitiug the judgment 
of this court of May 22, 1900, affirming in ail things the judgment previously 
rendered in said case at the April term, 1808, of the United States circuit 
court for the Northern district of Alabama, at Huntsville, at which term this 
respondent presided, was presented in open court and flled .Tanuary 18, 
1901, by counsel for said McCarley, administrator, at the adjourned January 
term, 1901, of sald United States circuit court for the Northern district of 
Alabama, at Huntsville, which term was being held by Hon. Charles Swayne, 
assigned to that duty because of the physieal disability of respondent. Said 
mandate commanded the judges holding said United States circuit court for 
the Northern district of Alabama to hâve such further proceedings in said 
case as accordlng to right and justice and the laws of the United States ought 
to be had, the writ of error which had been sued out in said case by Charles 
M. McGhee and Henry Fink, as receivers of the Memphis & Charleston Rail- 
road Company, notwithstanding. On the same day, January 18, 1901, there 
was also flled by counsel for said McCarley. administrator. an application 
for an order carrying into efCect and executing said mandate against the 
défendants, McGhee and Fink, as receivers, and Milton Humes and Addison 
White, the sureties on their writ of error bond, which application was in 
words and figures as follows: 

" '* * • Comes the plaintiff, A. J. McCarley, as the administrator of 
Zuma AUred, deceased, and shows to the court that Henry Fink and Charles 
M. McGhee, as receivers of the Memphis & Charleston Railroad Company, 
the défendants in the above-styled case, prayed and obtaineu a writ of error 
from the judgment and proceedings had in this court, touching said case, 
to the circuit court of appeals for the Fifth circuit of the United States, ail 
of which fuUy appears from the records of this court; that the said défend- 
ants as principals, together with Milton Humes and Addison White as sure- 
ties, did on the lOth day ôf August, 1898, exécute a writ of error bond, in 
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manner and form as required by law In sueh cases, In the sum of two thou- 
sand and eight hundred dollars, payable to the plalntifC, A. J. McCarley, as 
admlnisfrator of the estate of Zuma Allred, deceased; that said bond, to- 
gether with the sureties thereto, was approved by Honorable John Bruce, 
judge of the said court. Said bond Is hère referred to and made a part of 
this application. Plaintiff further shows unto this court that said writ of 
error in the above-styled case has been duly considered, passed upon, and in 
ail things determined and afflrmed by the honorable circuit court of appeals 
for the Fifth circuit of the United States, as is shown by the mandate of said 
circuit court of appeals whlch has been flled in this court on this the 18th 
day of January, 1901, and is hère now presented to this court as a part of 
this application. Plaintiff prays that, In aceordance with the judgment and 
mandate of said circuit court of appeals, this court order an exécution, in 
manner and form as required by law, to issue against the property, goods, 
and effects of said défendants, and Milton Humes and Addison White, their 
sureties on said wrlt of error bond, for the amount of the said Judgment 
rendered in this court on the 13th day of April, 1898, to wit, two thousand 
six hundred and twenty-five dollars, with interest from said date at eight 
per cent, per annum, together with the costs of this court and the costs of 
the circuit court of appeals, and also ail of the damages allowed upon said 
judgment rendered in this court, under the laws of the state of Alabama, to 
wit, ten per cent, on the amount of said judgment. And that notice of this 
application be given to said défendants, and Milton Humes and Addison 
White, sureties on said writ of error bond, to show cause, if any they hâve, 
"why the prayer of this application should not be granted. 

" 'Plenry K. White, Attorney for Plaintiff.' 

" 'I hâve this day, January 18, 1901, served copies of this application upon 
Humes, ShefCey & Speake, the attorneys of record for Charles M. McGhee and 
Henry Fink, as the receivers of the Memphis & Charleston Railroad Company, 
the défendants, and upon Milton Humes and Addison White, the sureties 
on their writ of error bond, in person, and hâve given them notice that this 
application will be called up for hearing Saturday, January 19, 1901, at 10 
o'clock a. m. Witness my hand this January 18, 1901. 

" 'Henry K. White.' 

"The averment of petitioners In their pétition for a mandamus that sum- 
màry judgment was entered against them without hearing them in défense 
Is not strictly true, because counsel for said McCarley, administrator, did 
call up said application for hearing Saturday, January 19, 1901, at 10 o'clock 
a. m.; and at said hour Milton Humes and Addison White appeared in open 
court in person and by counsel, and resisted said application for an order in 
exécution of the mandate upon two grounds, which were orally suggested to 
the court, viz.: (1) That the judgment from which the writ of error had 
been sued eut to this honorable court of appeals was null and void, because 
said McGhee and Fink had been discharged as such receivers at the time 
such judgment was rendered; (2) that the writ of error bond had not operated 
as a supersedeas. Oral argument in open court was made by Milton Humes 
in résistance to the application for the exécution of said mandate, but, 
after hearing some argument both for and against said application, the Hon- 
orable Charles Swayne made, January 19, 1901, in open court, an order upon 
said mandate in words and figures as follows: 

" '* * * In this cause, it appearing to the court, upon an Inspection of 
the mandate from the United States circuit court of appeals for the Fifth 
circuit, which mandate has been flled by the elerk of this court on the ISth 
day of January, 1901, that the judgment of this court has been in ail things 
sustalned and afflrmed upon a writ of error to said United States circuit court 
of appeals, whereln Charles M. McGhee and Henry Fink, as receivers of said 
Memphis & Charleston Bailroad Company, were the plalntiffs in error; and 
it further appearing to the court, from an inspection of said mandate, that 
said plalntiffs in error, and Milton Humes and Addison White, the sureties 
on their writ of error bond, hâve been condemned to pay the costs of this 
cause in said circuit court of appeals, for which exécution may be issued out 
of this court: Now, therefore, upon inspection of said mandate, and upon 
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application which has been filed January 18, 1901, by the plalntlfE, A. J. Mc- 
Carley, as such administrator as aforesald, (or an order for exécution accord- 
ing to said mandate against the défendants and the sureties on their' writ of 
error bond, copies of which application hâve been duly served upon the 
défendants and said sureties, and upon the motion of the attorney for sald 
plaintiff, It Is considered, ordered, and adjudged hy this court that said man- 
date, together with this order, be spread upon the minutes of this court, and 
be made a part of the record in this cause; and it is further considered, or- 
dered, and adjudged that the plaintiff, A. J. McCarley, as administrator of 
Zuma AUred, deceased, hâve and recover of the défendants, Charles M, 
McGhee and Henry Fink, as recelvers of the Memphis & Charleston Rail- 
road Company, and Milton Humes and Addison White, the sureties on their 
writ of error bond, the sum of twenty-eight hundred dollars, being the 
amount of the penalty named in said writ of error bond, and covering the 
judgment rendered by this court on the 13th day of April, 1S98, for two 
thoiisand six hundred and twenty-flve dollars, and one hundred and seventy- 
flve dollars Interest thereon; the excess of interest and costs upon said 
judgment against said recelvers not to be satisfled by the collection of the 
exécution which is hereby ordered against the sureties on said writ of 
error bond. The clerk will suspend the issuance of exécution for thlrty days 
from the date of this order. Done in open court this lOth day of January, 
1901. Charles Swayne, Judge.'" 

"That afterwards, within thlrty days from January 19, 1901, and while 
the same term of court was yet open, but after the Honorable Charles 
Swayne had finished the business of the court and gone home, said Milton 
Humes and Addison White, as sureties upon the writ of error bond of 
McGhee and Fink, as recelvers, filed a written motion in the office of the 
clerk of the United States circuit court at Huntsville to review, set aside, 
and annul Judge Swayne's order of January 19, 1901, directing exécution 
against them as such sureties, upon the same grounds which they had orally 
suggested to Judge Swayne in résistance to the application for said order, 
viz.: (1) That the original judgment from which the writ of error had been 
sued ont was void because the recelvers had been discharged when that 
judgment was rendered; (2) that the writ of error bond had not operated as 
a supersedeas, because no copy of the writ of error had been lodged for the 
adverse party In the office of the clerk within sixty days after the judgment 
appealed from. This written motion was presented ex parte by the movants, 
within said thlrty days, to respondent at chambers in Montgomery, Alabama, 
and he there and then made an order thereon, continuing said motion for 
hearing at the April term, 1901, of the United States circuit court at Hunts- 
ville, and further suspending exécution of said mandate until this motion 
should be heard. That respondent was unable, by reason of illness, to hold 
the April term of the United States circuit court at Huntsville, and the Hon- 
orable Harry T. Toulmin was assigned to hold sald court, and said motion 
of Milton Humes and Addison White was then and there heard by him upon 
lengthy oral arguments on both sides, and elaborate briefs subsequently (ur- 
nished on both sides, and was taken under advisement by him from the 
day of the oral argument, April 5, until April 10, 1901, when he ovcrruled 
said motion upon both the grounds contended for, and filed a written 
opinion thereon, a copy of which opinion is hère presented to this court, and 
referred to, and asked to be taken and considered as a part of this return, 
to which it is attached as an exhibit. That afterwards, on the ISth day of 
April, 1901, said Milton Humes and Addison White, by their counsel, pre- 
sented to respondent at chambers in Montgomery, Ala,bama, their pétition 
for a writ of error to review the order of January 19, 1901, made by the 
Honorable Charles Swayne în open court, executing and carrying into eflect 
the mandate of this honorable court, by again carrying up the record in the 
case of McCarley, administrator, against McGhee and Fink, as recelvers, to 
this honorable circuit court of appeals. The allowance of sald pétition 
for a writ of error was resisted by counsel for McCarley, administrator, and 
the right to writ of error or appeal from such order was argued orally by 
counsel on both sides, and légal décisions upon said question by the United 
States suprême court and by the circuit courts o( appeals were cited and 
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quoted agalnst the allowance of the writ of error; and, after hearlng sald 
arguments upon the question, respondent, in the exercise of légal judgment 
and judlclal discrétion, decided that appeal or wrlt of error did not lie from 
the order of January 19, 1901, made by Honorable Charles Swayne, hold- 
ing the United States circuit court at Huntsvllle, in exécution o£ the mandate 
of this court, and respondent thereupon refused to allow said writ ht error. 
"Wherefore respondent says, flrstly, that petitioners bave no right to the 
writ of mandamus, because the facts hère set forth show that no appeal 
or writ of error lies, as a matter of légal right, from the judgment or order 
of Judge Swayne of January 19, 1901, slmply executing and carrying into 
eïfect the mandate of this appellate court. And wherefore respondent says, 
secondly, that petitioners bave no right to the writ of mandamus, because, 
even If the facts hère set forth fail to show that appeal or writ of error 
does not lie as a matter of légal right from such judgment or order of 
January 19, 1901, executing the mandate of this appellate couii:, said facts 
absolutely show that respondent, in refusing to allow said writ of error, 
acted in the exercise of his Judlclal discrétion, and no writ of error can be 
issued to control such discrétion. And respondent further says. thirdly, 
that no blll of exceptions to the rulings and judgment of the Honorable 
Charles Swayne in making the order of January 19, 19.01, in exécution of 
the mandate of this court, was ever tendered by petitioners, Humes and 
White, and It is now too late for any blll of exceptions to be signed; and 
the prlnted transcript of the record in the case of McGhee and Fink. as 
recelvers, plaintiflfs in error, against McCarley, as administrator, défendant 
in error, No. 763 In this court, and the mandate of this court and applica- 
tion which were filed in the TJnited States circuit court at Huntsvllle, .Janu- 
ary 18, 1901, and the order made thereon by the Honorable Charles Swayne, 
January 19, 1901, which are each set ont in this return, constitute the entlre 
record which could be presented to and inspected by this court upon the 
writ of error now sought by petitioners; and respondent submits that there 
is no error in such record, and a writ of error would therefore be a vain 
thing, useless and unavaillng to petitioners, wherefore the peremptory writ 
of mandamus to respondent to allow such writ of error should uot be 
granted. And respondent further says, fourthly, that the petitioners, Mllton 
Humes and Addison White, hâve no right to the writ of mandamus in this 
matter, because, if they are in reality injured by Judge Swayne's order of 
January 19, 1901, executing the mandate of this court, and are thereby de- 
prived of any légal or équitable rights, they hâve (1) an adéquate remedy to 
correct and repair such injury by a bill In the nature of a blll of review of 
such order or judgment, which petitioners bave the right to sue ont within 
six months from the entry of such judgment or order, January 19, 1901, the 
same tlme within which they eould sue out a writ of error, if it were allow- 
able, such blll being akin In its purposes to writ of error; by such bill they 
could establish and enforce their right, if any they hâve, to recover baclj 
from said McCarley any money which they might be compelled to pay under 
said exécution, and which might be received by McCarley as such adminis- 
trator; and they hâve (2) an adéquate remedy, by a bill for subrogation, to 
be subrogated to ail the securities, liens, rights, and remédies which the 
créditer, McCarley, as administrator, bas or could bave to enforce the pay- 
ment of his judgment against McGhee and Fink, as recelvers; and they 
hâve (3) an adéquate remedy by motion for summary judgment against their 
principals in said writ of error bond, under sections 3880 and 3881 of the 
Code of Alabama; and they bave (4) an adéquate remedy by pétition in the 
equity cause of Farmers' Ijoan & Trust Company v. Memphis & Charleston 
Railroad Company, 1b the circuit court of the United States for the Northern 
district of Alabama, at Huntsville, in which cause Charles M. McGhee and 
Henry Fink were appointed recelvers of said railroad Company, and in 
which cause ail the properties of said railroad company were sold to the 
Southern Railway Company to pay the first mortgage trust bonds of sald 
Memphis & Charleston Railroad Company. Respondent states to this court 
that said equity cause is still kept open upon the docket of the United States 
circuit court at Huntsville, which court still retains jurisdiction to retake and 
seize any property of the Southern Kailway Company purchased by it at 
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saîd Judlclal sale of the Memphis & Charleston Eallroad Company's prop- 
erty, for the purpose of enforelng any liabilltles whieh were incurred by 
said receivers before said judlcial sale; and that the Uabillty of McGhee 
and Fink, as receivers In the case of McOarley as adminlstrator, was In- 
curred by them before thelr dlseharge as receivers, and before said judlcial 
sale, and suit was brought by McOarley, as adminlstrator, to enforce said 
Uabillty long before the discharge of said receivers, whlcli discharge wns 
decreed Pebruary 28, 18Ô8, and that the judgment was obtalned by McCarley, 
as adminlstrator, April 13, 1898, long before the expiration of the six months 
from the final decree discharglng said receivers, •within which it was piovided 
that claims agaiust said receivers should be filed and proved before the spé- 
cial master appointed in said equlty cause, for the purpose of taking proof 
of claims against said receivers. Thèse four, as stated, are the causes and 
reasons which respondent shows to this honorable court why the peremptory 
Tvrit of mandamus should not issue, commanding him to allow the writ of 
error petltioned for by said Milton Humes and Addison White: but respond- 
ent respectfully defers and submits to the judgment of this honorable court. 
and will malje any order dlrected by this court In the premises. Respondent 
now, in closing hls return, prays that only such orders as are lawful aud 
right may be made in the premiseis by this honorable circuit court of appeals. 
and that he may be hence dlsmissed, wlth hls reasonable eosts in this behalf 
most wrongfuUy sustained, including, besides the Items of court costs, an 
allowance against the petltioners, Milton Humes and Addison White, for re- 
spondent's counsel fées for the préparation, présentation, and argument of 
his return to the alternative writ of mandamus in this case, In the amount 
of $200.00, which this respondent says is a fair, reasonable, and just com- 
pensation to hls counsel for such services. .John Bruce. 

".ludge of U. S. Circuit and District Courts for Northern Dist. of Alabama, 

"By H. K. White, His Attorney." 

"Exhibit A. 
"Circuit Court of the United States for the Northern Division of the Northern 
District of Alabama, A. J. McCarley, Administrator, etc., vs. Chas. M. 
McGhee and Henry Finis, Receivers of the M. & C. E. B. Oo. 

"Toulmin, District Judge. This is a motion by the sureties on the writ 
of error bond in the above-entitled cause to set aside and vaeate the judg- 
ment rendered against them at a former term of the court. This motion was 
made at that term, and was dnly continued by the court. The motion is 
based on the contentions (1) that the original judgment from which the writ 
of error was taken is nuU and void; (2) that the bond known as the 'Writ 
of Error Bond' dld not operate .as a supersedeas. It is contended by the 
movants that the judgment against said receivers was nuU and void, because 
rendered against them after they had been discharged; and that no 'copy' 
of the writ of error was lodged with the clerk of the court, and for that reâ- 
son the writ of error did not operate as a supersedeas. 

"It appears from the record évidence that McGhee and Fink were ap- 
pointed receivers in the equity cause of Samuel Thomas versus M. & C. R. R. 
Co., and subsequently in the cause of Farmers' Loan & Trust Company versus 
Same, and that they were sued as receivers in Thomas versus M. & 0. R. îi. 
Co. It further appears from the record that the said receivers had not been 
discharged as such in the Thomas Case at the time the judgment of McCar- 
ley, administrator, against them was rendered by the circuit court, but that 
they had been discharged from further administration of the property in 
their hands at the time said judgment was afflrmed by the circuit court 
of appeals. At the time this motion was argued my opinion was that the 
judgment complained of was valid, and I hâve since seen no reason to change 
my opinion. The second proposition contended for by the movants was not 
so clear, and the question was taken under considération, and has been 
given such examination as my time would allow. The judiclary act of 17S9 
provided that a writ of error 'shall be a supersedeas and stay exécution in 
cases only where the writ is served, by a copy thereof being lodged for the 
adverse party, in the clerk's office, where the record remains, within ten days 
after rendering the judgment complained of.' Several décisions hâve been 
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rendered by the supreme-court under this act, wherein It was held 'that the 
effect of the writ as a supersedeas depended upon compliance with tUe con- 
ditions Imposed J:jy the act, and that, under the act, lodging of the copy of 
the wrlt for the adverse party in the clerk's office was indispensable.' Thèse 
décisions hâve been cited by the movants in support of their qontentlon. At 
common law a writ of error was a supersedeas by implication (2 Enc. Pi. & 
Prac. 1212), but slnce the act referred to a service of the writ is essential 
to its opération as a supersedeas. The act of 1789 provided that it shall be 
a supersedeas in cases only where the writ is served by a copy thereof being 
lodged for the adverse party in the clerli's office. By act of 1872 (17 Stat. 
198, § 11) it was provided that any party desiring to hâve any judgment re- 
viewed on writ of error, and to stay proceedîngs thereon during the pendency 
of such writ of error, may glve the security required by law therefor wlthin 
slxty days af ter the rendition of the judgment. In Telegraph Co. v. Eyser, 
19 Wall. 419, 22 h. Ed. 43, the suprême court held, In référence to this stat- 
ute, that where an appeal was talien and the requlsite security given within 
sixty days, a supersedeas follows as a matter of right.' In the opinion the 
court said: 'It is expressly declared that the supersedeas bond may be 
exeeuted wlthin sixty days after the rendition of the judgment. It is not 
said when the writ shall be served. The giving of the bond alone is made 
the condition of the stay. The section is silent as to the writ. The exécu- 
tion, approval, and flling of the bond is substantial. The flling of the writ 
is matter of form.' In this condition of the law the Revised Statutes were 
adopted, section 1007 of which provides that: 'In any case where a writ 
of error may be a supersedeas, the défendant may obtain such supersedeas 
by serviEg the writ of error, by lodging a copy thereof for the adverse party 
in the clerk's office where the record remains, within sixty days, Sundays 
exclusive, after the rendering of the judgment complained of, and giving 
the security required by law on the issuing of the citation. But if he desires 
to stay process on the judgment, he may, having served his writ of error 
as aforesaid, glve the security required by law within sixty days after the 
rendition of such judgment, or afterward with the permission of a justice 
or judge of the appellate court. And in such cases where a writ of error 
may be a supersedeas, exécution shall not be issued until the expiration of 
the said term of sixty (ten days) days.' The suprême court in Kitchen v. 
Randolph, 93 U. S. 86, 23 L. Ed. 811, said: 'The revised section is not silent 
as to the writ, and it is said when it must he served. If the supersedeas is 
asked for when the writ is obtained, the w^rit must be sued out and served 
within sixty days, and the requisite bond exeeuted when the citation is 
signed. The policy of the old law is thus restored, the only modification be- 
ing in the extension of the time allowed for action. Sixty days are given in- 
stead of ten.' The old law in terms was not restored, but the policy of the 
old law was restored. That policy was that the défendant in error must 
hâve notice of the wrlt having been sued out. The policy of the old law 
requiring service of the writ is restored. Formerly service was to be 
effected wlthin ten days. This is modifled, and sixty days are now given. 
It wlll be observed that section 1007 of the Eevised Statutes does not provide 
that a supersedeas shall be obtained in cases only where the writ of error is 
served by a copy thereof being lodged for the adverse party in the clerk's 
office, as was provided by the act of 1789, but the language of the revised 
section Is, 'The défendant may obtain such supersedeas by serving the writ 
of error, by lodging a copy thereof for the adverse party In the clerk's office.' 
He may serve the writ In that way. It is permissible for him to do so. 
But it is not provided in terms, and I think clearly not intended to mean, that 
the supersedeas may be obtained only where the wrlt of error is served by a 
copy thereof being lodged In the clerk's office. If such was the Intention of 
the lawmakers, why so materlally change the language used in the act of 
1789 to that found In section 1007, Eevised Statutes? The court in Kitchen 
V. Eandolph, supra, says that, 'under the law as it now stands, the service 
of a writ of error Is an indispensable prerequisite to a supersedeas,' not that 
the service of the writ in a particular manner is 'an indispensable prerequi- 
site.' The service of the writ of error is substantial. The flling of It In 
the clerk's office Is matter of form. We know, as a matter of observation 
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and practice, that the sorviee Is sometimes effected by personally scrvlng the. 
writ on the adverse party, as Is ordinarily the case In the service of any 
process, and that it is sometimes effected by acceptance or acknowledgment 
of service by the cotinsel for the défendant in error. U. S. Nat. Banli v. 
First Nat. Banlj, 24 C. C. A. 603, 79 Fed. 296. It does not appear whether 
the writ of error in this case was personally served, or that acceptance of 
service was had; but it does appear from the record that it was flled with 
the clerk of the court. I know of no statute and of no rule of court that 
requires the writ of error to be flled with the clerk. We find it filed with 
the clerk in this case, and we may well présume that it was so flled for 
the purpose of efifecting service on the défendant in error. It does not 
appear whether it was a copy of the writ of error or not. It, however, 
served the purpose of a copy. There is no spécial virtue in a copy of the 
writ. If the writ may be served by lodging a copy thereof with the clerk, 
then surely it may be served by lodging the original writ itself . The service 
Is the substantial act required to be done. The manner or mode of service 
is a matter of form." 

John H. Sheffey, for petitioners. 
H. K. White, for respondent. 

Before FARDEE and McCORMICK, Circuit Judges, and PAE- 
LANGE, District Judge. 

McCOEMICK, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The fact that the appellate court cannot entertain an appeal or 
writ of error until the same has been duly allowed shows conclu- 
sively that the right to an appeal or writ of error is not an un- 
qualifled one. The power and duty to allow a writ of error or 
an appeal, duly applied for in a proper case, conclusiTely implies 
the power and duty to refuse such applications in some cases. In 
the very nature of the case this must be so; otherwise, it would 
be in the power of the parties by successive applications to forge an 
endless chain of obstruction to the exécution of any judgment. 
"An appeal will not be entertained by this court from a decree en- 
tered in the circuit court or other inferior court in exact accord- 
ance with our mandate upon a previous appeal. Such a decree, 
when entered, is in effect our decree, and the appeal would be from 
ourselves to ourselves. ♦ * • The same rule applies to writs 
of error. • • • The effort of the appellant was to open the 
case below, and to obtain leave to flle new pleadings, introducing 
new défenses. This he could not do. The rights of the parties 
in the subject-matter of the suit were linally determined upon the 
original appeal, and ail that remained for the circuit court to do 
was to enter a decree in accordance with our instructions, and 
carry it into effect." Stewart v. Salamon, 97 U. S. 361, 24 L. Ed. 
1044. "Instead of carrying our decree into exécution ourselves, we 
sent it below for that purpose. • • • The order appealed from 
was in furtherance of our express directions, and may, with pro- 
priety, be considered part of our decree." Humphrey v. Baker, 103 
U. S. 736, 26 L. Ed. 456. "Apart from thèse considérations, how- 
ever, this is an appeal from a decree entered by the circuit court 
in conformity with the mandate from. the circuit court of appeals 
for the Eighth circuit. That court took jurisdiction, passed upon 
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.the case, and determined hj its judgment that the appeal had been 
properly taken. If error was committed in so doing, it is not for 
the circuit court to pass upon that question. The circuit court 
could not do otherwise than carry out the mandate from the court 
of appeals, and could not refuse to do so on the ground of want of 
jurisdiction in itself or in the appellate court. Skillern's Ex'rs v. 
May's Ex'rs, 6 Cranch, 267, 3 L. Ed. 220; In re Washington & G-. 
R. Ce, 140 U. S. 91, 11 Sup. et. 673, 35 L. Ed. 339; Gaines v. Rui^g, 
148 U. S. 228, 241, 13 Sup. Ct. 611, 37 L. Ed. 432. And no rule 
is better settled than that an appeal from a decree entered by 
the court below in accordance with the mandate of the appellate 
court cannot be entertained. Stewart v. Salamon, 97 U. S. 361, 
24 L. Ed. 1044; Humphrey t. Baker, 103 U. S. 736, 26 L. Ed. 436; 
Railway Co. t. Andersen, 149 U. S. 237, 13 Sup. Ot. 843, 37 L. Ed. 
717. If the circuit court of appeals erred, or if, for any reason, its 
judgment could be held void, the appropriate remedy lay in a cer- 
tiorari from this court to that court. American Const. Co. v. Jack- 
sonville, T. & K. W. Ry. Co., 148 U. S. 372, 13 Sup. Ct. 738, 37 
L. Ed. 486." Smelting Co. v. Billings, 150 U. S. 37, 14 Sup. Ct. 4, 
37 L. Ed. 986. "The circuit court was correct in awarding exécu- 
tion against the company under the mandate. The judgment was 
originally against the receiver, to be paid in due course out of the 
assets in his hands, but the receiver had been discharged, and the 
property restored to the company, and the company had been sub- 
stituted as the party to the writ of error hère, and been made in 
ail respects as liable to the défendant in error as if it had itself 
brought the writ. The judgment was made flnal by the order of 
this court, and was not again subject to be reviewed by the court 
below in the exercise of its équitable powers or otherwise. • * » 
The circuit court properly attempted to exercise no discrétion in 
the promises, but discharged its duty by carrying the mandate into 
effect according to its terms. This court awarded exécution against 
the company for the costs hère, but it was for the circuit court to 
award exécution for the amount of the judgment, as it was directed 
to do, and as it did, and interest was properly included at the rate 
which obtained under the law of Texas at the time judgment was 
rendered, the change in the law in that respect operating only 
prospectively. Inasmuch as its action conformed to the mandate, 
and there were no proceedings subséquent thereto not settled by 
the terms of the mandate itself, the case faUs within the rule often 
heretofore laid down, and a second writ of error cannot be main- 
tained." Railway Co. v. Anderson, 149 U. S. 241, 242, 13 Sup. 
Ct. 843, 37 L. Ed. 717. We had occasion to discuss at some length 
the questions we are now considering in Gordon v. Bank, 6 C. C. 
A. 125, 56 Fed. 790, 796. That case arose in the same district in 
the State of Alabama from which this case cornes, and much that 
we then said we deem pertinent to our présent argument. In that 
ritate it is provided by statute, in cases for the recovery of money 
only, that, "if the suprême court affirma the judgment of the court 
below, it must render judgment against ail or any of the obligors in 
the bond for the amount of the judgment afSrmed, ten per cent. 
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damages tliereon, and the costs of the suprême court." Eeferring 
to this provision of the state statute, we said in Gordon v. Bank: 

"The statute of Alabama cannot by its own force control the practice of 
the suprême court or other courts of the United States, and It is net the 
practice of the suprême court of the United States, on afflrmance of the 
judgment of a subordlnate court, to malie the judgment of that court the 
judgment of the suprême court, to be dlrectly exeeuted as such. In lieu 
thereof, its mandate issues to the court a qua commanding 'that such exécu- 
tion and proceedings be had in said cause as, according to right and justice 
and the laws of the United States, ought to be had, the said writ of error 
notwithstandlng.' " 

We did not undertake in that décision to settle the practice, 
and our language in the opinion says no more, and implies no more, 
than that the proceeding which had heen had therein was such as 
gave the défendants in the judgment no ground of complaint. In 
the case we are now considering the language of the mandate sent 
down is identical with that just quoted from the practice of the 
suprême court, and the judgment of this court on which that man- 
date issued is expressed in this language: 

"It Is now hère ordered and adjudged by this court that the Judgment 
of the said circuit court In this cause be, and the same is hereby, affirmed. 
It l8 further ordered and adjudged that the plaintifEs in error, Charles M. 
McGhee and Henry Finie, receivers of the Memphis & Charleston Railroad 
Company, and the sureties on the wrlt of error bond herein, Addison White 
and Milton Humes, be condemned to pay the costs of this cause In this 
court, for which exécution may be issued out of said circuit court" 

ïhe return of the respondent shows that, after the mandate of 
this court had been filed in the circuit court, the plaintiff in the 
judgment which had been affirmed applied to the circuit court to 
order an exécution, in manner and form as required by law, to issue 
against the property, goods, and effects of the défendants, and 
Milton Humes and Addison White, their sureties on the writ of 
error bond, for the amount of the judgment, namely, |2,625, ren- 
dered in that court on the 13th day of April, 1898, with interest 
thereon at 8 per cent, per annum, together with the costs of the 
circuit court and the costs of the circuit court of appeals, and also 
ail of the damages allowed upon said judgment rendered in the 
circuit court under the laws of the state of Alabama, to wit, 10 per 
cent, on the amount of said judgment; and that notice of this ap- 
plication be given to the défendants, and Milton Humes and Addi- 
son White, sureties on the vmt of error bond, to show cause, if 
any they hâve, why the prayer of this application should not be 
granted. Upon which application the court ordered and adjudged 
"that said mandate, together with this order, be spread upon the 
minutes of this court, and be made a part of the jjecQrd in this 
cause; and it is further considered, ordered, and adjudged that 
the plaintiff, A. J. McCarley, as administrator of Zuma AUred, de- 
ceased, hâve and recover of the défendants, Charles M. McGhee 
and Henry Mnk, as receivers of the Memphis & Charleston Eailroad 
Company, and Milton Humes and Addison White, the sureties on 
their writ of error bond, the sum of twenty-eight hundred dollars, 
being the amount of the penalty named in said writ of error bond, 
and covering the judgment rendered by this court on the 13th day 
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of April, 18Ô8, f or two thousand six hundred and twenty-âve dollars, 
and one hundred and seventy-flve dollars interest thereon, the ex- 
cess of interest and costs upon said judgment against said receivers 
not to be satisfled t)y the collection on the exécution which is hereby 
ordered against the sureties on said writ of error bond." This 
order is, in substance, a strict compliance with our mandate, and 
the matters sought to be interposed by the sureties on the writ 
of error bond of the petitioners hère presented no cause which the 
circuit court could entertain and make the ground for refusing the 
application of the plaintiff in the judgment for process, or for 
imposing any qualification thereon other than the one it did impose, 
that the collection on the process against the sureties sbould not 
exceed the amount of the penalty in the bond on which they bound 
themselves. 

We are not called upon in this case to suggest what cause, if any, 
the sureties might hâve shown in answer to the notice served on 
them in this case that should hâve prevailed to prevent tlie issu- 
ance of final process against them. We need say no more, and do 
say no more, than that the cause they offered was not good. The 
prayer of the petitioners for a mandamus should not be granted. 
The prayer of the respondent that he may be hence dismissed, with 
his reasonable costs should be granted. We express no views as 
to whether an allowance for the services of an attorney of a re- 
spondent in such cases as this may or may not, according to the 
facts and the given case, be adjudged as part of the costs against 
his adversary. We décline to make such allowance in this case. 



GEAHAM et al. v. SWATNB. 

(Circuit Court of Appeals, Fifth Circuit May 31, 1901.) 

No. 981. 

Bquitt—Kbhearino— -Power to Qbant aptke Tbhm. 

A motion for a rehearing, or for the openlng of a decree, must not only 
be flied durlng the term at which the decree was entered, but also called 
to the attention of the court, or In some manner entertained by It, as 
shown by its record, so as to prevent the decree from passlng beyond its 
control on the close of the term; otherwise, it has no power to grant the 
motion at a subséquent term. 

Pétition for Mandamus. 

The retum on the alternative writ Is substantially as follows: "In answer 
to the alternative writ, cornes Charles Swayne, the respondent in the above- 
styled cause, and says that he is, and was on the 3d day of May, 1899, judge 
of the United States circuit court for the Northern district of Florida, and 
that on that date he entered a final decree as such judge In the case of 
Herbert D. Andersen against the petitioners, Henry H. Graham, Mabel Gra- 
ham, Thomas A. Banning, Charles C. Llnthicum, and Florida Land Koclî 
Phosphate Company; that the term of court at which that decree was en- 
tered terminated on the 26th day of January, 1900, and that durlng the term 
of: court at Which the decree was entered the parties filed a motion with the 
clerk of the court to open the decree, but that the motion was never presented 
to the respondent as judge, npr was it entertained in any way by the court 
durlng the term in which the decree was entered, which term expired, as 
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al)ove reeîted, on the 26th day of January, 1900; that at a subséquent term 
of the court the motion was presented, and was denied on the ground that 
the respondent, as judge of the court, had no jurisdictlon to entertaln the 
motion, no proceedings having been talien at the term of court at which the 
same was filed to continue it to the term of court in which it was presented; 
that subsequently, on June 11, 1900, the relators applied to the court by péti- 
tion for the grant of an appeal from the deeree entered on the 3d of May, 
1899, but the appeal was not granted because more than six months had 
elapsed slnce the entry of the deeree." The motion referred to in the 
return of the respondent and in the pétition of the relators is alleged in the 
pétition to hâve been filed on September 4, 1899. Its language Is that it 
"moves the court to open the final deeree entered in this cause on May 3, 
A. D. 1890, and the deeree pro confesso entered the same day, upon which 
said final deeree was based, and to set aside and vacate the order herein 
striking the answer to said bill, and for leave to exécute said answer, and 
refile same upon the following grounds, to wit [stating the grounds]." At- 
tached to the motion, and apparently as a part thereof, this appears: 

"To H. L. Andersen, Esq., Défendant, etc.: Take notice that the forego- 
Ing motion will be presented to said court on its reassembling at Pensaeola, 
Fia., of which time you will be notified, giving at least ten days' notice. 

"Kespectfully, John G. Reardon, Soliciter for Défendants." 

—On which motion and notice there was indorsed before flllng the following: 
"I accept service of foregoing notice, but require the défendants to give 
at least ten days' notice of the time of hearlng of the motion. 

"H. 11. Andersen, in Person." 

W. A. Hamilton and John G. Reardon, for petitioners. 
0. V. Greene, for respondent. 

Before PAEDEE, McCORMIGK, and SHELBY, Circuit Judges. 

McCORMIGK, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Eule 88 provides: "No rebearing shall be granted after the term 
at which the final deeree of court shall hâve been entered and 
recorded, if an appeal lies to the suprême court." If a pétition or 
motion for rehearing or for opening the deeree is flled in season, 
and entertained by the court, then the deeree, although entered in 
form, does not discharge the parties from their attendance in the 
cause. They are bound to foUow the pétition thus pending to the 
next term. Smelting Go. v. Billings, 150 U. S. 31, 14 Sup. Gt. 4, 37 
L. Ed. 986; Goddard v. Ordway, 101 U. S. 745, 25 L. Ed. 1040. To 
be filed in season, it must be filed during the term at which the de- 
eree sought to be opened is rendered; and, besides this, the record 
must show in some way that it was brought to the attention of the 
court. The prescription of rule 88 must be construed to mean that 
a rehearing cannot be granted after the lapse of the term, unless 
application is made therefor during the term; and, being enter- 
tained, the deeree is thereby prevented from passing beyond the 
control of the court. Smelting Co. v. Billings, supra. The fact 
of the application or motion to reopen the deeree and grant a new 
hearing may be made to appear by an entry on the minutes of 
the court of the doings of the court for the term. "A paper may 
be flled in the proper ofiBce, and yet not be brought to the attention 
of the court while sitting in judgment; but, when what it calls for 
appears on the minutes of actual proceedings, it must be presumed 
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that the court, în some form, gave it judicial attention, and that it 
was presented in some regular way." Groddard v. Ordway, supra. 
In this case tte retum of the respondent shows that the motion flled 
on September 4, 1899, "was never presented to the respondent as 
judge, nor was the said motion entertained in any way by the said 
court, during the term in which the said decree was entered, which 
expired on the 26th day of January, 1900." In référence to judg- 
ments pro confesso, the equity rules provide that "such decree reu- 
dered shall be deemed absolute, unless the court shall at the same 
term set aside the same, or enlarge the time for flling the answer, 
upon cause shown upon motion and aifidavit of the défendant." 
The rule provides further that this may not be done by the court 
unless upon terms which are specified. Kule 19. We think it is 
manifest from the record as shown in this application, independent 
of the statement made by the respondent in his return to the alterna- 
tive writ, that at the decree term nothing was done with référence 
to the motion to open the decree further than the acceptance of serv- 
ice, as above recited, and the filing of the motion notice, and accept- 
ance with the clerk of the court. This was done more than five 
months before the expiration of the term. It is insisted that the 
court entertained the motion because at the subséquent term coun- 
sel presented it and argued it, and the judge then showed him the 
courtesy to examine it, after which examination by the judge the 
court not only did not entertain it, but refused to entertain it, on 
the ground that he had no authority to entertain it at the subsé- 
quent term, as no action had been had thereon at the decree term 
by the court, and nothing appeared in the minutes of the proceed- 
ings of that term to show that it had in any manner been brought to 
the attention of the court, or entertained by the court, unless the 
filing with the clerk and notice to the adverse party can be taken 
to hâve brought it to the attention of the court, and to hâve cousti- 
tuted the entertaining thereof by the court, within the terms of the 
décisions construing rules 19 and 88, above referred to. In the ab- 
sence of controlling authority to that effect, we are unwilling to so 
hold, and we therefore adjudge that the pétition for mandamus 
should be, and it is hereby, denied. 



FOTE V. GTJARDIAN PRINTING & PUBLISHING CO. 
(Circuit Court, E. D. New York. May 28, 1901.) 

1. LiBEL— ANSWEn— MlTIQATION OF DaMAGES. 

It is no ground of demurrer to an answer In an action for libel that 
défendant pleads Laws N. .T. 189S, c. 204, provldlng that failure to re- 
quest retraction of libel shall preclude recovery beyond actual damages, 
unless rnallee in fact is proven; such statute being pleaded in mitigation 
of any damages to which défendant might otherwise be entitled. 

2. SuMMONS— Service— Pleading. 

Where a motion to set aside summons and complalnt, on the ground 
that service on the treasurer of a nonresident corporation was not a 
service on the défendant, has been overruled, the issue cannot be again 
ralsed by answer. 
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Louis W. Stotesbury, for plaintiff. 
Olney & Comstock, for défendant. 

THOMAS, District Judge. The plaintiff demurs to thé tenth di- 
vision of the answer, which is to the effect that service in this dis- 
trict on the treasurer of the défendant, a corporation résident in the 
State of New Jersey, did not give this court jurisdictlon of the cor- 
poration; and also to the eleventh division of the answer, which 
is to the effect that an act relating to libels (Laws N. J. 1808, c. 
204) had not been complied with by the plaintiff, in that he had 
not previous to the commencement of the action requested the 
retraction of the libelous charge. The failure to make such re- 
quest by the terms of the statute precludes recovery beyond actual 
damages proved and specially alleged, unless the plaintiff prove 
malice in fact. The défendant has pleaded the statute as a sep- 
arate and further défense, and in mitigation of any damages ta 
which the défendant would otherwise be entitled. The défendant 
might properly plead the statute in mitigation of damages, and the 
statement that it has also pleaded it in défense may be unneces- 
sary and perhaps improper, if the word "défense" be used in its 
technical sensé. But in any case the statute can only be used for 
the purposes of limiting the recovery, and it is considered that the 
ground of demurrer in this partie ular should not be sustained. It 
is sufSciently apparent that it is pleaded as a partial défense, with- 
out so stating in terms. Demurrer to the tenth division of the an- 
swer is sustained. Heretofore, as the answer shows, the défend- 
ant moved in this court to set aside the summons and complaint, 
upon the ground that service upon the treasurer in this state was 
not a service upon the défendant, but, upon a full présentation of 
the facts to the court, it was held that such service was made upon 
the treasurer while he was in the state of New York upon the busi- 
ness of the défendant, and that such service did give the court juris- 
dictlon. It is not understood how that issue can be tried first by 
motion, and, after détermination thereof, again upon an issue raised 
conceming the same facts by answer. 
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No. 653. 

Principai, and AaENT— Telegraph Companies— Liabilitt for Tortious 
ACTS OF Opbratok. 

A telegraph eompany Is llable to a bank for the loss occasioned to the 
latter by its payment of money, without négligence, on a message pur- 
porting to hâve been sent by another bank, but which was in fact 
concocted and forged by an operator employed by the telegraph eom- 
pany, whose duty it was to send messages, and who sent such message 
in the usual manner over the company's line, and through its regular 
agents. In such case the act of the operator in sending the false mes- 
sage, although crimihal, and unauthorized by the eompany, was within 
the apparent scope of his employment, and if the message had been 
109 F.— -24 
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genulne would hâve been within hîs actual authority, and ît was only 
by reason of such authority that he was enabled to consummate the 
fraud. Hls act was also a violation of a duty which the Company owed 
to the public and third persons to transmit only genulne messages. 

2. Damages — Attobnet's Fbbs — California Statdtk. 

Oiv. Code Oal. § 3336, providing that the damages recoverable for 
■wrongful conversion shall Include "a fair compensation for the time 
and money properly expended in pursuit of the property," does not ap- 
ply to an action agalnst a telegraph company to recover the amount of a 
loss sustained through the fraudulent act of Its agent, by which plaintifiE 
was Induced to pay money to a thlrd person, and does not authorize the 
reeovery in such action, as an élément of damages, of attorney's fées 
expended by the plaintlfif in recovering a portion of the money from the 
person to whom It was paid. 

In Error to tlie Circuit Court of the United States for the North- 
ern District of Califomia. 

TJpon the trial of this case the court found, among other things: That 
on December 27, 1898, and for some time prier thereto, one Lee B. Minkler 
was in the employ of the défendant, as an opéra tor, at Its office in the city 
and county of San Francisco, and as such it was the duty and within the 
scope of his employment to send messages from the office of the company 
at San Francisco. That sald company was linown to the public and to the 
plaintlfC to be operating a Une of telegraph wires for the gênerai transmis- 
sion of messages between the city of Los Angeles, state of California, and 
the city and county of San Francisco, and between the last-named place and 
the town of Palo Alto. That prier to sald date, and while the said Minkler 
was as aforesald in the employ of défendant, the said Minkler made and 
entered into a criminal eonspiracy with one Byron Hall Barclay for the 
purpose of cheating and defraudlng the plaintlfC by causlng the transmission 
of the f aise télégraphie order hereinaf ter mentioned, and for that purpose, 
and In pursuance thereof, and to that end, the sald Minkler dld on sald date 
make criminal use of the instruments and wires of the défendant, and causeà 
to be transmltted over the same, and to be delivered to plaintlfif, the télé- 
graphie message hereinaf ter referred to; that in transmitting the said false 
message the sald Minkler acted in criminal violation of his duties as such 
operator, and the défendant had no notice, knowledge, or information of the 
eonspiracy aforesald, or of the carrylng out of the same, or of the intention 
of said Minkler to perpetrate said, or any, fraud upon the plalntiff, except 
as the same was known to said Minkler. That ail of said Minkler's conduct, 
acts, and dolngs aforesald were wholly willful, criminal, and In absolute 
violation of his duties as an operator or employé of the défendant, except 
that, if the sald telegram had been genuine, it would hâve been within 
the scope of sald Minkler's employment to transmit the same In the manner 
in which he did. That on said day said Minkler transmltted from San 
Francisco to plalntiff, at Palo Alto, a false télégraphie message in the words 
and figures, to wit: "Sent by M. Beceived by Ma. 15, paid. Dated, Los 
Angeles, 27. Kecelved at Palo Alto Dec. 27, 1898. To Bank of Palo Alto: 
Please pay Harry L. Cator eight hundred and forty dollars. Walve identifi- 
cation. We remit to-day. Farmers' and Merchants' Bank." That said 
message was sent by said Minkler, while he was on duty as an operator of 
défendant, upon an instrument belonglng to and in the office of défendant 
in San Francisco, over one of defendant's wires, Connecting Its office in San 
Francisco with Its office In Palo Alto, was recelved by an operator of de- 
fendant in defendant's office In the last-named town upon one of defendant's 
instruments in the last-named office, and was transcrlbed and delivered to 
plaintlfif by defendant's operator at Palo Alto. That, for the purpose of in- 
duclng plalntiff to part with its money, Minkler caused one Byron Hall 
Barclay tp présent hlmself to plaintlfC at Its place of business at Palo Alto, 
and represent to plaintlfC that he was the party named as Harry L. Cator, 
and was entitled to recelve the payment of said sum of money, and the sald 
Barclay so represented to the plalntiff. That said représentations were 
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false, and were known by Minkler and Barclay to be false. That, bellevlng 
sald message to be true and genuine, and acting upon the same, the plaintlffi 
paid to Barclay on the 27th day of December, 1888, the sum of $840 thereon. 
That plaintiff thereafter, on the 28th day of December, 1898, first learned 
that said représentations were false, "and thereupon was compelled to and 
did immediately employ counsel to advise and direct plaintiff In the pursuit 
and recovery of, and to pursue and recoyer, on behalf of plaintiff, the said 
property fraudulently converted as aforesaid by défendant. That plaintiff 
properly expended In the pursuit of said property as aforesaid, and has paid 
for counsel fées, the sum of two hundred and fifty dollars, seven and s8/j„„ 
dollars for telegraph and téléphone messages, eighteen and 5/i„„ dollars for 
traveling expenses, and two and '"/loo dollars for copying. That ail of 
said sums are reasonable, and were neeessarily and properly expended by 
plaintiff in pursuit of said property. * * ♦ That, by reason of the prem- 
ises, plaintiff has been and is damaged in the sum of eight hundred and forty 
dollars, United States gold coin, with légal interest thereon from December 
27, 1898, and also, by way of spécial damages, in said sum of two hundred 
and seventy-eight and 34/i(,p dollars, properly expended in pursuit of said 
property as aforesaid," — and rendered judgment for said amount. 103 Fed. 
841. 

Lloyd & Wood, for plaintiff in error. 
Joseph Hutchinson, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge, after stating the facts, delivered the 
opinion of the court. 

1. The vital question involved in this case is whether or not a 
telegraph company can be held responsible in damages for the crim- 
inal use of its wires and instruments by a subordinate employé, to 
wit, a telegraph operator, as distinguished from the manager, agent, 
or superintendent of the business, acting in pursuance of a criminal 
conspiracy with an outside party, and in criminal violation of the du- 
ties of his position and employment. This question and the légal 
principles relàting thereto are to some extent unusual, and are ex- 
ceedingly interesting and important. The gênerai rule as to the lia- 
bility of a corporation for the acts of its agents, servants, or employés 
acting within the scope of their authority, and in the performance of 
duties regularly intrusted to them, is not called in question. In a 
certain sensé it may be said that we are called upon to deal solely 
with the exceptions to the gênerai rule. In another sensé it may be 
said that the facts présent the question whether telegraph corpora- 
tions and companies stand upon a différent plane from that of other 
corporations and companies engaged in other kinds of business. In 
any view which may be taken, grave responsibilities are involved. 
The décision in this case must be rendered with référence to the gên- 
erai principles of the law relàting, by analogy or otherwise, to the par- 
ticular facts and circumstances of this case, in order to reach the 
ends of justice and right between the parties. If there are no de- 
cided cases which march up to the standard of authority, binding 
upon this court, then sound reason, which is the soûl of the law, must 
assert the rule which should govem and control cases of this char- 
acter. The business of telegraph companies is in some respects 
différent in its relations with the public from that of other corpora- 
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tions. It is important because of its instantaneous means of com- 
munication, and because it is intended to influence the action of the 
party to whom the telegram is directed. Such party is, in most 
cases, compelled to act upon the telegram wbich he receives, and bas 
a right to trust to its correctness, and rely upon the représentation 
made upon its face that the sender, whose name is signed to the 
message, has sent that particular telegram to the party named in the 
message. In thèse particulars, at least, it may be said that a tele- 
graph Company, in the eye of the law, stands in a position of its 
own. 

Our attention has been called to numerous authorities where cer- 
tain principles of law hâve been announced which, if net controlling 
upon the facts of this case, bave more or less bearing upon the real 
issue herein, and are worthy of careful considération. They bave ail 
been examined with care. Many of them will not be cited, and but 
few need be reviewed. There are but three telegraph cases which are 
specially relied upon, namely, Bank of California v. W. U. Tel. Ce, 
52 Cal. 280; McCord v. Same, 39 Minn. 181, 39 N. W. 315, 1 L. R. A. 
143, 12 Am. St. Rep. 637; Elwood v. Same, 45 N. Y. 549. It is proper 
to state that each of thèse cases is identical with the case in hand, 
in this: that the telegram was sent without authority, was false and 
forged; that the party sending it committed a criminal act; that the 
telegram upon its face appeared to be genuine and true, and was 
sent and received in the usual manner, and was calculated and in- 
tended to deceive and defraud the bank or party to whom it was di- 
rected. In the case of Bank of California v. W. U. Tel. Co., supra, the 
only distinguishable feature in the facts from this case is that the 
telegram was not sent by an employé of the telegraph company. In 
that case one Washburn was the sole agent of the telegraph company 
at Colusa, Cal., for the receipt and transmission of dispatches over 
its telegraph wires. It also appears that he was at that time the 
agent for Wells, Fargo & Co.'s Express, and acted as the agent of 
varions insurance companies. In conducting bis business he had in 
his employ a young man who went by the name of Orowell, who was 
a telegraph operator, and, in the line of his duties as an employé 
of Washburn, had free access to the office of the telegraph company, 
and to the apparatus therein for sending dispatches, and was author- 
ized by Washburn to send and receive dispatches when he (Wash- 
burn) was absent. Availing himself of this authority, Crowell, dur- 
ing Washbum's absence, wrote ont and sent over the wires the follow- 
ing false and forged telegram: "Colusa, Jan. 19, 1875. To the 
Bank of California, San Francisco: Pay Chas. H. Crowley twelve 
hundred dollars, gold. [Signed] W. P. Harrington, Oashier." Har- 
rington was at that time the cashier of the Colusa County Bank, and 
well known to be such by the Bank of California. Orowell sent a 
telegram to himself at San Francisco, and then went to San Fran- 
cisco, and procured the services of a friend who identified him, and 
drew the money from the bank and disappeared. The court held 
the telegraph company liable. It is true, as claimed by plaintifE in 
error, that the case virtually turned upon the ground that Washburn, 
the agent, was négligent in permitting Crowell, who had no authority 
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from the telegraph company, to hâve access to the wires. In tke 
course of the opinion the court, among other things, said: 

"If tbe fraudulent acts committed by Crowell had been done by Washburn, 
the défendant would hâve been liable to an action on the case. • * • If 
an agent of a telegraph company, -whose duty it is to send genuine messages, 
shall willfuUy and fraudulently send a dispatch In the name of another, 
thls wrong act is as much done 'in the course of his employment' as if he 
had negllgently sent a forged message. To this extont the person receiving 
the dispatch may dépend on the guaranty of the company that their agent 
is faithful and honest; and he is equally damnifled, whether the fraud is 
committed by the agent directly, or Is successfully consummated by another 
by reason of the négligence of the agent. The agent is authorized to trans- 
mit messages, and the transmission of a false message, whether contrived 
by himself or contrived by another, and negligently sent by him, is within 
the course of his employment. * * * Washburn was engaged in his mas- 
ter's business, not his own. It was part of his duty to keep Orowell from 
using the wires. He failed to discharge this duty, and the principal is 
equally responsible whether the placing of Crowell in charge was a 'wrong- 
ful act committed as a part of the transaction of the business,' or was mère 
négligence." 

In McCord v. Telegraph Co., supra, the only fact which distinguish- 
es the case from this is that the false telegram was sent by the local 
agent of the telegraph company, instead of a mère employé of the 
company. The court held that a telegraph company is liable for the 
fraud and misfeasance of an agent intrusted with the duty of trans- 
mitting messages over its line, in sending a false and fraudulent 
message prepared by himself to a party who received the same in 
the usual course of business, and in good faith acts thereon to his 
damage; that where the local agent of a telegraph company, who 
was also agent of an express company at the same place, sent a 
forged dispatch to a merchant in a neighboring city, requesting him 
to forward money to his correspondent at the former place, to use in 
buying grain, and the same was duly received, and the money in good 
faith forwarded by express in response to the telegram, but was 
intercepted and converted to his own use by the agent, the transmis- 
sion of the forged dispatch was the proximate cause of the loss ; and 
that the corporation was liable, though an action might also hâve 
been maintained against the express company. In the course of the 
opinion the court said: 

"The principal contention of défendant is, however, that the corporation 
is not liable for the fraudulent and tortious act of the agent in sending 
the message, and that the maxim respondeat superior does not apply in sucli 
a case, because the agent, in sending the dispatch, was not acting for his 
master, but for himself and about his own business, and was in fact the 
sender, and to be treated as having transcended his authorlty, and as acting 
outside of and not in the course of his employment, nor in furtherance of 
his master's business. But the rule which fastens a liability upon the 
master to third persons for the wrongful and unauthorized act of his serv- 
ant is not confined solely to that olass of cases where the acts complained of 
are done in the course of the employment in furtherance of the master's 
business or interest. * * * The défendant selected its agent, placed him 
in charge of its business at the station in question, and authorized him to 
send messages over its line. Persons receiving dispatches in the usual 
course of business, when there is nothing to excite suspicion, are entitled to 
rely upon the presumption that the agents intrusted with the performance 
of the business of the company bave faithfully and honestly dlscharged the 
duty owed by it to its patrons, and that they would not knowingly send a 
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f aise or forged message; and It would ordlnarlly be an iinreasonable and 
Impractlcable rule to require the recelver of a dispatch to Investlgate the 
question of the integrity and fidelity of the défendants agents In the per- 
formance of their duties before actlng. Whether the agent Is unfaithful to 
His trust, or violâtes hls duty to or disobeys the Instructions of the Com- 
pany, Its patrons may hâve no means of knowing. If the corporation fails 
In the performance of Its duty through the neglect or fraud of the agent 
whom It had delegated to perforai it, the master Is responsible. It was the 
business of the agent to send dispatches of a similar character, and such 
aets were wlthln the scope of his employment, and the plaintifC could not 
know the elrcumstances that made the partleular acts wrongful and unau- 
thorlzed. As to hlm, therefore, it must be deemed the act of the corporation. 
Bank of Callfornla v. W. U. Tel. Co., 52 Cal. 280; Booth v. Bank, 50 N. Y. 
4O0." 

In Elwood V. Telegraph Co., supra, the only distinguishable facts 
from the présent case were that the message was delivered to the 
telegraph operator by a third party, and that the question as to 
whether the act. by which the plaintiff was injured was a willful 
wrong of the defendant's operator was not properly before the court 
for décision. The court held that it was gross négligence in the 
operator at a telegraph station to send over the wires a message in 
the name of, and purporting to come from a cashier of, a bank, and 
to be dated at another station, at the request of a party known to 
the operator not to be such cashier, and presenting no évidence of 
authority to use his name, which message, addressed to a banking 
house, held ont such party as entitled to crédit for a large amount; 
and thjs négligence occurs so within the scope of the employment of 
such operator as to make the telegraph company liable to the person 
to whom such telegram was addressed for the damages occasioned 
by such négligence. The court, in the course of its opinion, said : 

"That the sendlng of such a message la the name of the cashier of a bank, 
at the request of the party who was thereby held out as entitled to crédit for 
a large amount, without any évidence of his authority to use the name of 
the cashier,— It being dated at Brie, though known to hâve originated at Titus- 
ville,— Iras an act of gross négligence, Is too clear to admit of argument. The 
act was done In the direct course of the employment of the agent. The agent 
was placed in the office, and in the control of the Instruments, to use them 
in trausmlttlng messages for a compensation. If the agent performed that 
duty In a négligent manner, whereby the plaintiff was injured, the principal 
is clearly liable. Transactions of the most important character are daily 
carried on by means of télégraphie communication, and the confidence which 
the publie Is invited to and does repose in the care with wlilch the proprietors 
of thèse Unes conduct the business Is a source of large rémunération to such 
proprietors. Tbey incur a correspondlng degree of responsibllity, and must 
be held to the exercise of such caie and caution as It is In their power to 
eniploy, In order to avoid being made the Instrument of déception and fraud." 

Notwithstanding the slight différence in the facts in those cases 
from the one in hand, it is difiScult, under the rules announced therein 
as to the liability of a telegraph company, to distinguish them from 
the présent case in princlple. In the action brought by the Bank of 
Californîa, the telegram was not sent by the agent of the telegraph 
company, nor by an operator employed by that company. It is not 
as strong a case against the company as is presented by the facts 
in this case. Can it consistently be claimed that if the telegraph 
company in that case had employed Crowell as an operator, or author- 
ized its agent, Washburn, to employ him, that it would thereby hâve 
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been released from ail liability because Crowell was a mère employé, 
— a telegraph operator, — not an agent? We think not. There are 
certain Unes of business transacted by tbe telegraph company, — as, 
for instance, the purchase of goods and materials for use in its 
office, — where the company would be bound by acts of its agent; 
but the seller of the goods could not hold the company liable if the 
supplies were bought by a mère employé, without showing that he 
was authorized to make such purchases. But the principle which 
applies to such transactions has no relation to the business of the 
company in sending dispatches over its wirea. What is an operator 
employed for? What are his duties? But one answer can be given, 
viz. to send and receive messages in the regular order and manner of 
the business. Of course, it is his duty to send true messages, not 
false ones or forged ones. The same duty rests upon the agent. If 
either the agent or the operator should manufacture telegrams and 
send them over the company's lines, of the character of the telegram 
sent in the présent case, they would be acting outside of the scope 
of their authority. But both would be acting in the direct course of 
their employment, viz. transmitting messages over the company's 
lines. The company is held liable because it has placed its agent and 
operator in charge of its appliances and instruments for the trans- 
mission of dispatches over its lines, and authorized them to use the 
same. In the case of Elwood v. Telegraph Co., it was a mère oper- 
ator, not the regular agent of the company, that sent the fraudulent 
dispatch, for which the company was held liable. The court treated 
the operator as an agent of the company for the purpose of sending 
telegrams. 

It is contended by counsel for the plaintiff in error that when Mink- 
1er, the operator in its employ for the purpose of transmitting 
messages, criminally used its appliances, he was not acting as its 
servant; "that the relation of master and servant, as to that particu- 
lar act, had ceased to exist, and it is immaterial that he used the in- 
strument and wires of plaintiff in error in order to accomplish his 
criminal purpose." In support of this contention counsel confldently 
rely upon the principles announced in Stephenson v. Southern Pac. 
Co., 93 Cal. 558, 561, 29 Pac. 234, 15 L. E. A. 475, which it is claimed 
are directly in point, and conclusive of the question involved herein, 
in favor of the telegraph company. That action was brought and 
prosecuted against the railroad corporation to recover damages for 
an injury alleged to hâve been caused by the unnecessary and wanton 
act of the engineer of a yard engine, who was an employé of the 
railroad corporation, in blowing the whistle and moving his engine 
in such a manner as to f righten the passengers in a horse street car, 
and to cause one of them (the plaintiff) to jump ont, whereby she 
received an injury. The court held, upon the particular facts dis- 
closed by the record in that case, that the plaintiff could not recover 
damages against the railroad company for the wrongful and wanton 
acts of its engineer, because he "was not acting within the scope of 
his employment." If an agent or employé, not in the Une of his duty, 
or within the scope of his agency or employment, does an act whoUy 
outside of the gênerai business of the corporation, and in no manner 
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having any connection therewith, the corporation cannot be held 
liable for his acts. But that case does not décide that a corporation 
cannot in any case, upon any state of facts, be held liable for the 
wanton and malicious acts of agents or employés while engaged in 
the Une of duty they were employed to perform. "A principal is re- 
sponsible to third persons for the négligence of his agent in the trans- 
action of the business of the agency, including wrongful acts commit- 
ted by such agent in and as a part of the transaction of such busi- 
ness." 2 Deer, Ann. Code, § 2338; Story, Ag. § 452; Eeynolds v. 
Witte, 13 S. C. 5, 16; Brooke v. Kailroad Oo., 108 Pa. 530, 545, 54G, 
1 Atl. 206. 

In Eaiiway Co. v. Prentice, 147 U. S. 101, 109, 13 Sup. Ct. 201, 37 
L. Ed. 97, the court said: 

"A corporation is doubtless liable, like an individual, to make compensation 
for any tort committed by an agent in the course of his employment, althougli 
the act Is done wantonly and recklessly, or against the express orders of the 
principal. Railroad Co. v. Derby, 14 How. 468, 14 L. Ed. 502; Steamboat Co. 
V. Brockett, 121 U. S. 637, 7 Sup. Ot 1039, 30 h. Ed. 1049; Howe v. Newmarch, 
12 Allen, 49; Eamsden v. Railroad Co., 104 Mass. 117." 

See, also, Trabing v. Improvement Co., 121 Cal. 137, 140, 53 Pac. 
644, and authorities there cited. 

Numerous other cases might be cited where corporations trans- 
acting différent kinds of business bave been held liable for the wrong- 
ful, tortious, malicious, and illégal acts of their agents, servants, 
and employés, without référence to their grade or position. Espe- 
cially is this true in ail cases like the présent, where the business 
with which the agent, servant, or employé is intrusted involves a 
duty owed by the corporation to the public or third persons. If the 
agent or servant, while so employed by the corporation, by his wrong- 
ful and malicious act occasions a violation of that duty, or an injury 
or loss to the person interested in its faithf ul performance by or on 
behalf of the corporation, the principal is held liable for the breach 
of it. This gênerai principle is announced in ail the telegraph cases 
heretofore cited. It seems to be deeply rooted in the groundwork 
of the law, and ought not to be frittered away by ingénions argument 
or splitting of hairs upon nicely-drawn distinctions of facts which do 
not create any substantial distinction in the principle of law in 
volved. The contention that in the line of duty in the transmission 
of messages there is a distinction that ought to be drawn between the 
agent of the corporation and a mère operator is, when the duties of 
each in this respect are cônsidered, to say the least, very subtle and 
reflned. It stands substantially on the same plane as the argument 
that at the time an agent or operator conceives the idea to commit a 
wrongful act, and starts to carry out his purpose, he thereby imme 
diately séparâtes himself from the company's service. This is to 
refine the distinction sought to be madé beyond the line of safety and 
of Sound law. But it is argued by the plaintiff in error that this 
principle does not apply in cases of crimes committed by the agent 
or employé. Why not? It is broad, clear, and comprehensive, and, 
as before stated, it applîes to ail cases. As was said by Oooley in his 
wOrk on Torts (2d Ed.) 629, "The test of the master's responsibility 
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is not the motive of the servant, but whether that which he did was 
something his employment contemplated, and something which, if 
he should do it lawfully, lie might do in the employer's name." A 
crime was committed by the agent of the telegraph company in 
McCord V. Telegraph Ce, supra. A crime was committed by the 
operator employed by the agent of the telegraph company in Bank of 
California v. W, U. Tel. Co. A crime was committed by a third per- 
son in the case of Elwood v. Same. In each of thèse cases the tele- 
graph company was held responsible. In Dougherty v. Wells, Fargo 
& Co., 7 Nev. 368, 373, a crime was committed by an agent, for which 
the company was held responsible. In that case the agent of the 
express company had received from the plaintifl an old certiflcate 
of deposit for |1,000, with the request that it should be forwarded 
to San Francisco, and there exchanged for a new certiflcate of deposit 
from the oiHce of the company in San Francisco. Instead of comply- 
ing with thèse instructions, the agent collected the money on the old 
certiflcate and appropriated it to his own use. He embezzled it with- 
out the knowledge, consent, or authority of the express company. It 
was an act wholly without the scope of his agency. The contention 
of counsel for the express company was that it could not be held re- 
sponsible for the crime committed by its agent; that the agent's 
acts were not within the scope of his agency. Of course, he was not 
authorized by the company to steal or embezzle the money or property 
of third persons doing business with the company. The court, how- 
ever, held the company liable — 

"Not upon the rule that the agent acted for the principal In that particular 
transaction, but because he is employed by the principal In that character of 
business, and is se held oui as a person authorized and fully to be trusted 
therein. When the agent in such case does an act which Is apparently witliin 
the gênerai scope of his authority, although not so in fact, if the principal 
■were not held liable for the act, a third person, who had reason to believe 
that the agent was reliable, and possessed authority in the particular matter 
from the gênerai character of his employment, mlght suffer loss; hence the 
law holds the principal liable, upon the ground that he, rather than a third 
person equally innocent, should suffer." 

In holding the telegraph company liable for the wrongful, tortious, 
and criminal acts of Minkler, we are not called upon to make any de- 
parture from the established principles of the law. No additional or 
independent reasoning is required to show that the rule as announced 
in the telegraph cases is sound and Just. Its foundation is based on 
the principle, often applied by the courts in a great variety of cases, 
that, if one of two innocent persons must suffer loss by the act of a 
third, he who put it in the power of the third person to do such act 
should be compelled to sustain the loss occasioned by its commis- 
sion. 

2. The other question presented by the assignments of error re- 
lates to the measure of damages : Did the court err in allowing the 
bank |250, spécial damages for counsel fées which were expended 
by it in the pur suit of the property before the commencement of 
this action? The record shows that the fées expended by the bank 
resulted in securing from Barclay nearly the whole amount of money 
he had wrongfuUy received from the bank by means of the false and 
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fraudàlèût tfelegram sent by Minkler, and was a benefit, instead of a 
loss, to the telegraph company, Notwitbstanding this fact, it is 
clear to otir minds that the bank is not entitled to recover it, as 
spécial damages^ unless it is authorized to do so by the provisions of 
section 3336 of the Civil Code of California, which reads as foUows: 

"The détriment caused by the wrongful conversion of Personal property is 
presumed to he (1) the value of the property at the time of the conversion; 
* * * (2) a fair compensation for the time and money properly expended 
in pursuit of the property." 

It is admitted that the question whether the damages may include 
counsel fées in an action of this character has never been deûnitely 
decided by the state court in its interprétation of section 3336. In 
so far as they hâve any bearing upon the question, the intimations are 
ail adverse to the contention of the défendant in error. Kelly v. 
McKibben, 54 Cal. 192, 195; McDonald v. McConkey, 57 Cal. 325; 
Eedington v. ÎTunan, 60 Cal. 632, 639; G-reenbaum v. Martinez, 86 
Cal. 459, 463, 25 Pac. 12; Murphy v, Mulgrew, 102 Cal. 547, 36 Pac. 
857; Spooner v. Cady (Cal.) 44 Pac. 1018; Hays v. Windsor (Cal.) 62 
Pac. 395. What is the character of this action? Should it be 
treated as an action to recover damages against the telegraph com- 
pany tox the wanton, willful, malicious, and criminal act and injury 
committed by its servant, or should it be treated as an ordinary ac- 
tion for the wrongful conversion of property? We are of opinion 
that the character of the action must be determined by the facts set 
forth in the complaint, not by the name that counsel may call it. 
The défendant in error was never in the possession of the money ob- 
tained by Barclay, to which the plaintiff in error was entitled. It did 
not take the money from the possession of the bank. It did not re- 
quest the bank to employ counsel in the pursuit of the property. In 
ttie light of the facts set forth in the complaint, we are of opinion 
that this is an action to recover damages for the wrongful and illégal 
act committed by Minkler, the telegraph operator, in the employ of 
the telegraph company. The bank was injured to the extent of $840, 
and légal interest thereon up to the time of recovery, for which the 
telegraph company is held liable. The bank was not compelled to 
employ counsel or expend any money in the pursuit of Barclay to 
obtain the money illegally procured by him by means of the false 
telegram sent by Minkler, in order to enable it to recover the amount 
from the bank. The telegraph company's liability was complète 
when Barclay, alias Cator, obtained the money from the bank on the 
telegram. Whatever the bank thereafter expended in pursuing the 
man that obtained the money, and in getting from him the greater 
amount thereof, was the voluntary action of the bank, for which it 
is not entitled to recover from the telegraph company. The tele- 
graph company did not convert the money to its own use. It was 
not claiming this property as its own. In our opinion, section 3336 
is intended to apply to ordinary common-law or code actions for the 
wrongful conversion of property, pure and simple, and was never in- 
tended to apply to an action like the présent, by whatever gênerai 
name it may be called. It does not apply to an action of replevin. 
In Hays y. Windsor, supra, which was an action to recover the pos- 
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session of grain of which plaintiff alleged ownership and right of 
possession, the court, among other things, said: 

"AVe do not think the prevailing party in a replevin action ean recover at- 
toruey's fées as damages for the détention, or as damages for taklng and 
•wlthholding the property (Code Civ. Proc. § GG7); nor are sueh fées to be 
included as part of the damages to be measured by section 3336 of the CSvil 
Code." 

The action taken by the bank in employing counsel to secure the 
arrest of the real criminals, and, if possible, to obtain the money 
from them, was evidently taken in good faith, and exMbited a com- 
mendable spirit in the interest of public justice. But our attention 
bas not been directed to any principle of law that would hold the tele- 
graph Company liable therefor. The circuit court is therefore direct- 
ed to modify its judgment herein by striking out therefrom the 
amount of $250 allowed for counsel fées in the pursuit of the prop- 
erty, and with this modification the judgment is affirmed. 
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Railroads— Injurt AT Crossing— CoNTEiBDTORY Neoligence. 

PlaintlfC, in the evening, started to walk across the traclis of défend- 
ants railroad at a street crossing with which he was unfamiliar, and 
■where there were two parallel tracks. Before starting across he looked 
in each direction, and saw the headlight of an engine on the track near- 
est him at such a distance that he could safely cross such track. He 
crossed it in safety, and had nearly reached the curb on the other side 
of the Street when he was struck and injured by the train, which had 
passed onto a switch that curved sharply, and crossed to the other 
track on the opposite side of the street. There was testimony that no 
bell was rung, nor whistle blown. Held that, under the rule that it is 
only where the facts are such that ail reasonable men must draw the 
same conclusion from them that the question of contributory négligence 
becomes one of law for the court, the question whether plaintiff was 
guilty of contributory négligence was properly submitted to the jury. 
Ross, Circuit Judge, dlssentlng. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

Frank McGowan and Forshay Walker, for plaintiff in error. 

Bert Schlesinger and Marshall B. Woodworth, for défendant in 
error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This is an action to recover dam- 
ages for injuries received by the défendant in error from the négli- 
gence of the plaintiff in error in running its train at a street cross- 
ing in Alameda, Cal. The jury before whom the case was tried found 
a verdict in favor of the défendant in error, There is testimony in 
the record to the effect that the railroad crossing at Everett street 
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and Railroad avenue was a hazardous and dangerous one; that the 
south track extended beyond Everett street, and flually ran into the 
north track; that it curved for the entire distance: that on accoimt 
of the varions switches, frogs, and the sharpness of the curved tracks, 
it was known to and designated by the conductor, engineer, and otber 
employés of the railroad company as the "Horn," because it was 
"part of a circle"; that the instructions of the company to its em- 
ployés were "to run carefully through that crossing"; that the 
défendant in error had never traveled on the broad gauge before; 
that he was not familiar with the crossing, and did not know of the 
habit or practice of the railroad company in switching its trains 
from the upper to the lower track, and was not aware of the existence 
of the numerous frogs and switches at said crossing; that there was 
no flagman at this crossing; that no whistle was blown or bell rang. 
Upon some of thèse points the testimony was undisputed, and upon 
others there was a conflict in the évidence. The testimony given by 
Harada will be hereafter ref erred to. 

The controUing question presented by the assignments of error is 
whether or not the défendant in error is shown by the évidence to 
hâve been so clearly guilty of contributory négligence as to authorîze 
this court to say, as a matter of law, that the trial court sliould hâve 
instructed the Jury to return a verdict in favor of the plaintiffiii error. 
The rule is well settled that, when an appellate court is asked to set 
aside the verdict of a jury in a common-law action upon the facts, 
ail conflict in the évidence must be resolved in favor of the party iu 
whose favor the verdict was rendered. In other words, if, by giving 
crédit to the plaintiff's évidence, and discrediting that of the défend- 
ant, the plaintiff's case is made eut, the verdict should stand. Rail- 
road Co. V. Teeter, 11 G. G. A. 332, 63 Fed. 527; Eailway Go. v. Sharp, 
11 0. G. A. 337, 63 Fed. 532, 534, and authorities there cited. The 
facts in this case are essentially différent from the facts in Railroad 
Go. V. Houston, 95 U. S. 697, 24 L. Ed. 542, Elliott v. Eailwav Co., 
150 U. S. 245, 14 Sup. Ct. 85, 37 L. Ed. 10G8, and Railroad Co. v. 
Freeman, 174 U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014, upon which 
appellant chiefly relies. In those cases it afSrmatively appeared that 
the person injured went upon the railroad track without stopping, 
looking, or listening, to see wliether a train was coming in either di- 
rection. In Elliott V. Eailway Co., Elliott started to cross the track 
when the train was not more than 20 feet distant from him, without 
looking to see whether any train was coming. The court, in passing 
upon the question of contributory négligence, said: 

"This Is not a case in which one placed In a position of danger through the 
nogligence of the company, eonfused by his surroundings, makes, perhaps, a 
mistake in choiee as to the way of escape, and is caiight in an accident. For 
hère the deceased was in no danger. He was standing in a place of safety on 
the south of the main traclc. He went into a place of danger from a place of 
safety, and went in without taking the ordinary précautions imperatively re- 
quired of ail who place themselves in a similar position of danger. The trial 
court was right in holding that he was guilty of contributory négligence." 

The other cases were substantially the same. 
In the présent case Harada testifled, among other things, as fol- 
lows: 
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"My âge Is 18 years. I Ilve in Alameda, and hâve been a résident of Ala- 
meda for about three years. By occupation I am a self-supporting student. 
* * * On tlie evening of tlie 4th of October, 1898, I was at Mrs. Phillip'a 
liouse, at the corner of Lafayette and Encinal avenue. I left her tiouse a 
little bit before half past 7 p. m., and went to Willow station, where I tooli tlie 
train, went into tlie flrst coacb, and sat in tiie flrst seat. Tbls vtfas the broad- 
gauge road. Mr. Sato was in the seat with me. I alighted at Parlî street sta- 
tion. We arrived there about ten minutes to 8 o'cloclî. In alighting f rom the 
car I went from the lirst door and from the right-hand step. I alighted at 
about Foley street, and got down from the right-hand step of the coach and 
walked up along Railroad avenue, parallel to the traclc, with my frlend Sato. 
I arrived at the southeast corner of Everett and Railroad avenue, and just where 
the electric pôle stands. I stopped there and looked at both sides and listened. 
To the rifeht I saw darkness. To the left I saw the headlight of an engine. I 
could net exactly judge where the engine was standing, the headlight of 
which I saw. I thought it was a little beyond the water tank. I heard the 
same sound that the engine was making when I alighted from tlie coach at 
the station. I heard no sign of the approachlng train,— no bell was ringiug, 
no whistle, — so I thought myself safe, and I started to cross from the south- 
east corner to the northeast corner of Everett and Railroad avenue. Just 
when I crossed the second rail of the upper track I heard some puffing of 
an engine, and the rumbling sound of an npproaching train. I looked In the 
direction, and I saw a train was coming. In the darkness I could not 
exactly locate the position, but I thouglit it was about opposite the water 
tank, or a little nearer to me; that is to say, between the water tank and 
Everett street, on the upper or right-hand track. I thought the coming 
train was on the upper track, because I knew I left the train at the station 
on the upper track. As I arrived at the station I saw another train sta- 
tionary on the lower track at the station. That led me to think that thia 
coming train was not on the left-hand track. I saw a train statiouary on 
the lower track. The engine was pointed in the direction of the mole toward 
the west; that is to say, when I alighted at the Park street station. I left 
the train from which I alighted on the upper track, so 1 thought the coming 
train — that is, the one that was coming iu my direction — was on the upper 
track. Therefore I thought myself safe, because I had .iust crossed the 
upper track. I kept on crossing, and crossed the last rail of the lower track, 
and was one foot on the cément sidewalk, when no bell was ringing, no 
whistle blown, but the rumbling sound of the coming train made me loolc 
in this direction whence it came, when I saw the engine was upon me, and 
so near that I had no time to escape, and I was struck. My foot was on 
the pavement of the sidewalk. When I was struck I had crossed the last 
rail of the lower track, and one foot was on the pavement of the sidewalk. 
The other foot was on the ground between the rail and the sidewalk." 

This case présents the question whether Harada had the right to 
act npon the conditions, situations, &nd surroundings as they ap- 
peared to him. He had done ail that was required of him to be done 
before he entered upon the railroad track. He had stopped, looked 
in both directions, and listened. It is true that Harada had actual 
notice of the approach of the train on the south or upper track, and 
if he had been injured while attempting to cross that track, owing to 
any miscalculation he had made as to the time it would take for the 
train to come, or the distance it would hâve to travel, the case would 
then come within the rule of the cases above referred to; for, so 
far as that track was concerned, there was no warning which the 
railroad company could give that would hâve been any more effective 
than the knowledge Harada had of the approach of the train on that 
track. But the injury did not occur on that track. Harada had not 
made any mistake as to his being able to cross that track in safety. 
He did safely cross it. But when the railroad company switched its 
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train of cars from the south or upper track to the north or lower 
track, upon which the injuries were received, without giving any 
additional wafning, it présents an entirely différent question, and 
must be considered and governed by otlier and différent rules. We 
must take the facts as we flnd them, and apply the law to such facts. 
Was Harada guilty of contributory négligence after he had safely 
crossed the track upon which he saw the train moving, and upon 
which he supposed it wonld continue to corne? The court, in its 
charge to the jury, with référence to this question, said : 

"I suKmit for your considération whether this crossing was not extra- 
dangerous, by reason of what amounts practically to three tracks at that 
point, and by reason of the practlce of switching trains from one track to 
the other, so that, while what are known as the north and the south tracks 
pass diagonally through the street crossing, the third track over which 
trains pass runs at such an angle that one of two men crossing Railroad ave- 
nue at Everett street, sida by side, may be struck, while the other is not. And 
in this connection you are to conslder whether the plaintifï, if he was passing 
along Everett street across Railroad avenue, as he testifies, and seeing cars 
upon the north track headed in the direction away from him, would not be 
justifled In assuming that he was in no danger from cars upon that track. 
Assuming that he heard and knew there was a train coming in his direction, 
you may consider whether he mlght not reasonably suppose that such train 
would pass along the south track, over which he could safely pass before a 
train could reach that point. Did he know or hâve reason to think that the 
approaching train would eut across at this point from the south to the north 
track, and that he might be struck at the edge of the opposite sidewalk?" 

We think this charge was correct, in view of ail the existing con- 
ditions at the crossing where the accident occurred. In addition to 
this, the record shows that the court and jury yisited the place, and 
viewed the premises, where the accident occurred, and were furnished 
with the additional light of actual observation, which enabled them 
to virtually put themselves in Harada's place, and from that stand- 
point to détermine whether or not he exercised due care and caution, 
and acted as a reasonable, careful, and prudent man would under 
such circumstances and conditions. The suprême court of the Unit- 
ed States, in determining whether or not the party injured was guilty 
of contributory négligence, or had exercised ordinary and reasonable 
care and diligence, has frequently recognized and enforced the prin- 
ciple that persons passing over railroad tracks at a public crossing 
hâve a right to act upon the existing conditions and surroundings at 
that particular place. There cannot be any flxed standard by which 
courts are enabled to say in every case what conduct shall be con- 
sidered reasonable and prudent, and what shall constitute ordinary 
care, under any and ail circumstances. In Kailway Co. v. Ives, 144 
U. S. 408, 417, 12 Sup. Ot. 679, 36 L. Ed. 485, where, within the Ihnits 
of the city, the street was crossed obliquely at a grade by the défend- 
ants railroad and two other parallel roads coming up from the South- 
west, which roads curve away from a person coming down the 
Holden road, it appeared that on the morning of the accident Mr. 
Smith and his wife were driving down the Holden road in a buggy, 
with the top raised, and with the side curtains either raised or re- 
moved. Opposite the Lawrence house they stopped several minutes, 
presumably to listen for any trains that might be passing, and while 
there a train on one of the other roads passed by, going out of the 
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city. Soon after it had crossed the road, and while the noise caused 
by it was still quite distinct, they drove on towards their destination. 
Just as they reached the defendant's track, and while apparently 
watching the train that had passed, they were struck by one of the 
defendant's trains coming from the right at the rate of at least 20 
miles an hour, and were instantly killed. The court, in reviewing 
certain instructions asked in that case, said: 

"What may be deemed ordlnary care in one case may under différent sur- 
roundings and circumstances be gross négligence. Tlie policy of the law haa 
relegated the détermination of such questions to the jury, under proper in- 
structions from the court. It is their province to note the spécial circum- 
stances and surroundings of each particular case, and then say whether the 
conduct of the parties in that case was such as would be expected of rea- 
sonable, prudent men, under a similar state of affairs. When a given state 
of facts is such that reasonable men may fairly differ upon the question as 
to whether there was négligence or not, the détermination of the matter is 
for the jury. It is only where the facts are such that ail reasonable men 
must draw the same conclusion from them that the question of négligence is 
ever considered as one of law for the court." 

Numerous cases are cited hy the court in support of its décision 
upon this point. See, also, Solen v. Railroad Co., 13 Nev. 106, 128, 
144; Eailwav Co. v. Netolicky, 14 C. C. A. 615, 67 Fed. 665., 669, 671; 
Railroad Co. v. Powers, 149 U. S. 43, 13 Sup. Ct. 748, 37 L. Ed. 642; 
Gardner v. Railroad Co., 150 U. S. 349, 361, 14 Sup. Ct. 140, 37 L. Ed. 
1110; Railroad Co. v. Moore, 45 C. C. A. 21, 105 Fed. 725, 727; 
Beach, Contrib. Neg. (2d Ed.) §§ 449, 450, 454, and authorities there 
cited. If inferences other than that of contributory négligence may 
be fairly drawn from ail the évidence and facts shown to exist, then 
the question is one of fact for the jury to décide. Railway Co. v. 
Lowell, 151 U. S. 209, 14 Sup. Ct. 281, 38 L. Ed. 131; Railway Co. 
V. Sharp, supra. In Beach, Contrib. Neg. § 450, the author said: 

"In gênerai, it eannot be doubted that the question of contributory négli- 
gence is a question of fact, and not of law. Whenever there is any doubt 
as to the facts, it is the province of the jury to détermine the question; or, 
whenever there may reasonably be a différence of opinion as to the infer- 
ences and conclusions from the facts, it is likewise a question for the jury. 
It belongs to the jury not only to weigh the évidence and to flnd upon the 
questions of fact, but to draw conclusions as well, alike from disputed and 
undisputed facts." 

The défendant in error, notwithstanding the négligence of the 
plaintiff in error, was bound to exercise ordinary and reasonable care 
to avoid injury. Didhedoso? In considering this question, it must 
be borne in mind that the same measure of justice, the same rule of 
conduct, and the same gênerai principles of law apply to the plaintiff 
as well as to the défendant. The people hâve the same right to travel 
on the ordinary public crossings over railroad tracks as the railroad 
companies hâve to run their trains thereon. Although railroad com- 
panies hâve the right of way and of precedence at the crossings, they 
must be held to be on equal terms with persons having the right to 
cross their tracks. It is the duty of each to exercise the same care 
and diligence. The right of precedetice in favor of the railroad com- 
panies does not impose upon the traveler the sole duty of avoiding 
any collision. He has the right to assume when he sees a train com- 
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ing that the railroad company will exercise ordinary and reasonable 
càre, and give due and timely waming of its approach, especially 
where it switches off upon another track from which it is seen mov- 
ing, or increases its rate of speed as it nears the crossing. Railroad 
Co. T. Grifath, 159 U. S. 603, 609, 16 Sup. Ot. 105, 40 L. Ed. 274. In 
ttelight of ail the facts contained in the record, and of the principles 
of law announced in the décisions to which we hâve referred, we are 
irresistibly brought to the conclusion that reasonable, fair-minded, 
impartial men might honestly differ upon the question whether or 
not the défendant in error was guilty of contributory négligence. It 
therefore necessarily follows that the circuit court did not err in sub- 
mitting the case to the jury. We hâve examined ail the other ques- 
tions presented by the record herein, and find no prejudicial error. 
The judgment of the circuit court is aiHrmed, with costs. 

EOSS, Circuit Judge (dissenting). This was an action for damages 
for a serious injury sustained by a Japanese boy of about 18 years of 
âge, named Jiro Harada, about 8 o'clock in the evening of October 
4, 1898, at the crossing of Everett street and Railroad avenue in the 
city of Alameda. At this point are tvi^o tracks of the plaintiiî in 
error running about east and west along Railroad avenue, — one called 
in the record the "North Track," and the other the "South Track." 
There is also at the intersection of the streets mentioned a railroad 
switch Connecting the'two tracks, and a nuniber of frogs. At the 
intersection of the streets there is also a decided curve in the tracks. 
At the southeast corner of thèse streets is an electric light pôle, to 
which there is attached an arm extending over the track, from which 
there was suspended an electric lamp, but whether or not it was 
lighted at the time of the accident is a matter of dispute in the 
évidence. About 245 feet from the crossing is a water tank, along 
which is a short side track, on which a train was standing. Still fur- 
ther from the crossing and about 300 feet from the water tank was 
Park street station, at which Harada had alighted very shortly before 
his injury. At the water tank the train also stopped to let oflf a 
passenger. The switch referred to is between the tank and the 
Everett street crossing. When Harada was struck and injured by 
the train, he was crossing from the southeast to the northeast corner 
of Everett street and Railroad avenue, and in doing so had to, and 
did, cross both the north and south tracks of the company. He was 
struck just as he was leaving the north track; the train having, at 
the intersection of the streets, switched from the south to the north 
track. It is insisted on behalf of the défendant in error that the 
crossing in question was an extrahazardous one, and the complaint 
in the case allèges that it could only hâve been made safe by the rail- 
road company stationing a flagman there to give warning to persons 
approaching or passing thereon, or by erecting gâtes or other obstruc- 
tions along Everett street. It is further alleged in the complaint that 
the railroad company did not station any flagman at the crossing, 
nor erect any gâte or other obstruction along Everett street, and 
that on the occasion of this injury there was no bell rung, nor whistle 
blown, nor other warning given of the approach of the train. The 
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answer of the défendant admits that there was no flagman stationed 
at the Crossing, and no gâtes or other obstructions erected acros» 
Everett street, and admits that on the occasion in question no 
whistle was sounded, but allèges that the bell on the engine was rang 
for a distance of 80 rods bef ore reaching the crossing, and kept ring- 
ing continuously while crossing Everett street, and further allèges 
that it was not practicable for the défendant company to hâve main- 
tained gâtes or other obstructions at the crossing in question, and 
that under the laws of the state of Califomia the défendant was not 
required to Sound a whistle at this crossing, but only to ring its bell, 
which it did. The answer further sets up contributory négligence 
on the part of the injured party. In respect to the alleged négligence 
of the défendant company the évidence given upon the trial was con- 
flicting, and therefore, in view of the verdict, which was for the 
plaintiff, it must be assumed that the alleged négligence of the de- 
fendant was established. The real, and, indeed, the only, question 
in the case is whether or not the alleged contributory négligence of 
Harada is so conclusively shown as to require a reversai of the judg- 
ment. The question of the failure of the railroad company to post 
a flagman to give warning of the approach of its trains, or to erect 
gâtes or other obstructions along Everett street for a similar purpose, 
so much commented upon by counsel for the défendant in error, has 
no bearing on the real question for détermination. Those questions, 
as well as the failure of the company to ring the bell or blow the 
whistle, go only to the alleged négligence of the railroad company, 
which, as has been said, must be assumed to hâve been established. 
It is unquestionably thoroughly established that ordinarily both 
négligence on the part of a défendant and contributory négligence 
on the part of a plaintiff are questions of fact to be passed upon by a 
jury. This has been held in cases almost without number. A late 
eue in this court was Thompson v. Railroad Co., 35 C. 0. A. 357, 93 
Fed. 384. But the rule is quite as well settled that, where the undis- 
puted évidence is so conclusive that the court would be compelled to 
set aside a verdict returned in opposition to it, it should withdraw 
the case from the considération of the jury and direct a verdict. 
Elliott V. Railwav Co., 150 U. S. 245, 14 Sup. Ct. 85, 37 L. Ed. 1068; 
Eailroad Co. v. Freeman, 174 U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014. 
The évidence of Harada himself shows him to be a bright young 
man, and it is not claimed that either his sight or hearing was in 
any way impaired. His account of the accident is given in this ex- 
tract from his testimony: 

"My âge Is 18 years. I llve in Alameda, and hâve been a résident of Ala- 
meda for about three years. By occupation I am a self-supporting student. 
In the month of October, 1898, I was a self-supporting student. At that 
time I was living in Alameda, on the corner of Lafayette and Bncinal avenue. 
On the evening of the 4th of October, 1898, I was at Mrs. Phillip's house, at 
the corner of La:fayette and Encinal avenue. I left her house a little bit 
before half past 7 p. m., and went to Willow station, where I took the train, 
went into the flrst coach, and sat in the flrst seat. This was the broad- 
gauge road. Mr. Sato was In the seat w-ith me. I alighted at Park street 
station. We arrived there at about ten minutes to 8 o'clock. In alighting 
from the car I went from the flrst door, and from the right-hand step. I 
alighted at about Foley street, and got down from the right-hand step of the 
109 F.— 25 
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Cotffch aM walked up along Railroad avenue, paràllel to the tràck, with my 
frlend SatQ. I arrived at thesoutheast corner of Biverett and Ballroad ave- 
nue, and just where the electrlc pôle stands. I stopped there and looked at 
both sldes and Ustened. Ta the right I savf darkness. Tb the left I saw 
the headllght of an engine. I could not exactly judge where the engine was 
standing, the headllght of which I saw. I thought It was a little beyond 
the water tank. I heard the same sound that the engine was making when 
I alighted from the coach at the station. I heard no sign of the approach- 
ing train; no bell was rlnglng; no whistle; se I thought myself safe, and I 
started to cross from the southeast corner to the northeast corner of Ever- 
ett and Eallroad avenue. Just when I crossed the second rail of the upper 
track I heard some pufflng of an engine, and the mmhllng suund of an ap- 
proachlng train. I looked In the direction, and I saw a train was coming. 
In the darkness I could not exactly locate the position, but I thought it was 
about opposite the water tank, or a little nearer to me; that is to say, be- 
tween the water tank and Everett street, on the upper or rlght-hand track. 
I thought the coming train was on the upper track, because I knew I left 
the train at the station on the upper track. As I arrived at the station I 
saw another train statlonary on the lower track at the station. That led me 
to think that this coming train was not on the left-hand track. I saw a 
train statlonary on the lower track. The engine was pointed in the direction 
of the mole toward the west; that is to say, when I alighted at the Park 
Street station. I left the train from which I alighted on the upper track, 
so I thought the coming train— that Is, the one that was coming in my direc- 
tion — was on the upper track. Therefore I thought myself safe, because I 
had just crossed the upper track. I kept on crossIng, and crossed the last 
rail of the lower track, and was one foot on the cément sidewalk, when no 
bell was rlnglng, no whistle bloijvn, but the rumbling sound of the coming 
train made me look in this directlpn whence it came, when I saw the engine 
was upon me, and so near that I had no time to escape, and I was struck. 
My foot was on the pavement of the sidewalk. When I was struck I had 
crossed the last rail of the lower track, and one foot was on the pavement 
of the sidewalk. The other foot was on the ground between the rail and the 
sidewalk." 

On cross-examination he testifled, among other things, as followe: 

"Q. Did you notice whether or not the first track you crossed was 
covered with mud and dirtî A. I think it was not It was plain to me. 
It was médium dark. I know what is considered there as the south track. 
That is the lower track, as I refer to it, — ^the first one that I crossed. I did 
not notice that this track was covered with mud and dirt. I saw it when I 
erosSed it. I saw the rails. When we went ont of the cars at Park street 
station a few people went ahead of us, and I walked with Mr. Sato. Mr. 
Sato walked with me up to the point of accident, and he was with me at 
the time I crossed the track at the point of accident, and at the time the 
accident occurred. He was on my left-hand side, and he was on that side 
when we attempted to cross the track. He was also on that side when we 
were at the electrlc light pôle. I think Sato and I were almost abreast when 
we were making the crossing. He may hâve been an inch or two ahead of 
me, but I think we were abreast. He was between me and the locomotive, 
and we were walking almost abreast. When I got to the electrlc light pôle 
I stopped a moment to look at both sldes. I think Sato stopped. I hâve a 
slight recollection that he did. At this point when I looked west along the 
track I saw the headllght of the engine. The engine was a little beyond the 
water tank. It was about three hundred feet from me west,— beyond the 
water tank. It was then that I proceeded to cross the track, thinking my- 
self safe. I next observed this locomotive when I was just over the second 
rail of the upper track on the southerly track. I was just over the north 
rail of the southerly track when I saw the locomotive. The locomotive then, 
when I was in that position, was about opposite the water tank, or a little 
nearer to me; that is to say, between me and the water tank. It being in 
the darkness, I could not locate exactly the position it was in, but it ap- 
peared to me to be about the water tank. When the locomotive was at that 
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point, — tlie -water tank, — ^I could see tbe headlight plalnly on the locomotive. 
The water tank referred to is about two hundi^ed feet from the point where 
I met Vflth the accident When I was at this point, just over the north rail 
o£ the south track, I could hear the rumbling sound o£ the moving train. 
Q. In which direction was the train movingî A. Towards me. Q. Towards 
y ou? A. Yes, sir; in a uortheasterly direction. (Wltness continuing:) I 
think I traveled about thirty feet from the point where I vfus when I saw 
the locomotive at the tank until I reached the point of accident. I am not 
sure that the distance Is thirty feet. I traveled from the north rail of the 
south track to the point of accident on the concrète sidewalk. I traveled In 
rather a brisk walk. Q. Did you know that the locomotive was coming? A. 
Yes, sir. Q. Is that the reason that you traveled so briskly? A. In the 
same speed that I contlnued to travel. Q. Can you explain to the jury how 
that locomotive caught you, coming a distance of two hundred and forty- 
flve feet, while you were traveling thirty feet at a brisk walk? Can you 
give any explanation of it, Mr. Harada? A. No, sir; I may hâve been mis- 
taken about locating the engine, or how it happened. Q. After you crossed 
the north rail of the lower track and saw the locomotive at the tank, did you 
look for the locomotive again? A. May I ask for your question? There is 
a contradiction between your question and my answer. I always call It the 
'upper track,' and you call it the 'lower track.' Is it the southerly track? 
Mr. McGowan: The southerly track. Mr. Schlesiuger: Designate by upper 
and lower. He is more familiar with thèse terms. Mr. McGowan: No; 
designate by north and south track. Mr. McGowan: What did you do after 
you crossed the north rail of the south track? A. I kept on crossing. Q. 
Did you look for the locomotive after that? A. No, sir; I did not. Q. You 
knew it was coming, didn't you? A. Yes, sir. Q. You heard the Sound? 
A. Yes, sir. Q. You saw the light of the locomotive? A. Yes, sir. Q. 
Why did you not look? A. For this reason, Mr. Counselor: I knew that I 
had left the train at the Park station on the southerly track, so I thought 
it was not coming on the north track; and, secondly, I saw another train 
stationary at the Parlî station on the north track. That made me also 
think that this coming train was not on the north track, and as the bell did 
not ring, or any warning was given me, it made me think I was not In dan- 
ger. Q. You knew it was coming in that direction? A. Yes, sir. Q. And 
after you crossed this north rail of the south track you never looked to see 
whether It was coming or not? A. No, sir; for thèse reasons. Q. Did you 
pay any attention to any noise being made? A. I heard a noise; yes. Q. 
Did you not know' that the train was coming in your direction? A. I knew 
that train was coming on the southerly track, which I had safely crossed. 
Q. You had never been there before? A. No, sir; but that is the way I 
thought it was. Q. You 'thought'! You never had seen them operating on 
this track? A. No, sir; not at that point. Q. What did the company ever 
hold out to you to Induce you to believe that they operated on that track? 
Anything? A. No, sir. Q. What made you 'think,' then? A. For thèse 
reasons: I knew I left tliat train at the Park station on the south track. 
(Witness continuing:) At the time I was making this crossing I am positive 
that I was not talklng to my frlend Sato. The house where the Japanese 
lived is something over sixty feet from where I met wlth the accident, and 
I was going to that house. Q. Are you qulte sure that you pald no further 
attention to the train? A. No, sir; until a moment before I was struck. 
Q. So that from the time you left the north rail of the south track you re- 
laxed your vigilance? A. I thought myself so safe, and walked at the same 
speed. Q. You relaxed your vigilance, did you not? A. Not necessarily. 
Q. After you crossed the north rail of the south track you did not look in 
the direction of the coming locomotive? A. No, sir; not until a moment 
before I was struck. Q. Nor did you listen to détermine whether or not 
the locomotive was coming in the direction where you were traveling? A. 
As I testlfled before, the thlng that made me look in that direction was the 
Sound of the train. Q. Did you look in that direction after that time? A. 
As I said, just a moment before I was struck. Q. But from the time that 
you crossed the north rail of the south track until the time that you were 
struck, or Immedlately before It, did you look at the coming locomotive? A. 
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No, Blr. Q. What direction did you tum your head? A. To the place where 
I was golng. Q. You went rlght ahead? A. Yes, Blr. Q. From the tlme 
yoù erossed the north rail o( the south track untU you were struck by the 
locomotive, dld you llsten to détermine whether or not the locomotive was 
comlng in your direction? A. As I said, it was the noise. I heaid the 
noise. The Court: He sajd he heard it. Mr. McGowan: You hoard it 
comlng? A. Yes, sir. Q. Why dld you not hasten your speed and get ont 
of the wayî A. As I said before, thls comlng train I thought was on the 
south track, whlch I had safely erossed, and therefore thought myself sate. 
Q. rud you see the rallroad track there? A. Yes, sir. Q. Was that any indi- 
cation to your mind? A. Nothing more than those were for use by the 
trains. Q. Was it any Indication of danger to you? A. Naturally; yes. 
Q. It Indicated danger to you at that tlme? A. Yes. Q. About what time 
elapsed from the time that you saw the locomotive at the tank until you 
were struck? A, I cannot tell about that. I don't know that it was more 
than a minute. I cannot tell what length of time the train was comlng from 
the tank to where I was struck. I hâve no Idea. Q. Was the locomotive 
movlng when it was opposite the tank? A. As I conceived It; yes. Q. It 
was moving? A. Yes, sir; that Is what I thought. Q. When you heard the 
puffing of the locomotive, what did it Indicate to you? A. A coming train. 
Q. It indicated that the train was approaching, did it not? A. Yes, sir. 
Q. When you saw the locomotive approaching the water tank, why did you 
not look again when you went across the second track? A. Because I 
thought myself safe when I erossed that south track, on which I thought 
the train was coming. Q. Is that the only reason? A. Yes, sir. Q. You 
were examlned as a witness on the former trial, and I now eall your atten- 
tion to page 56 of that testimony. You were then asked: 'When you saw 
the locomotive approaching at the water tank, why did you not look again 
when you went across the second track. A. I went briskly ahead. Q. 
Why did you not look again? A. I did not spend time to look.' Did you so 
testify? A. I thlnk I dld; yes." 

On redirect examination Harada further testifled: 

"Q. Why did you attempt to cross after you had safely erossed the south- 
erly or upper track? A. Because I never thought that the comlng train 
was not on the north track. Therefore I thought myself safe, so I went on. 
Q. Were you familiar wlth the practice of the company in switching its 
7:30 train from the upper to the lower track? A. No, sir. Q. When you 
were crossing Everett Street, did ypu take any measurements as you went 
along? A. I took nothing; no, sir. Q. You did not measure the distance be- 
tween you and the locomotive? A. No, sir. Q. Nor dld you count the num- 
ber of switches in the crossing? A. No, sir. Q. Did you know that there 
were any switches in the crossing? A. No, sir; I did not. Q. You did not 
kfiow that the company was using a public hlghway — the middle of a street 
crossing— for switching purposes, dld you? A. No, sir." 

It is admitted by counsel for défendant in error that the witness 
Sato, who was with Harada at the time, corroborated him in ail re- 
spects, and there is nothing in the évidence conflicting with his testi- 
mony as to what he saw, heard, and did at the time of the accident. 
It appears from the évidence, Vithout conflict, that from the electric 
light pôle at the southeast corner of Everett street and Railroad ave- 
nue to the north rail of the south track is 33 feet, and from that 
point to the sidewalk about 15 feet. From the testimony of the 
plaintifE himself it clearly appears that when he was at the electric 
pôle at the southeast corner of the intersection of the two streets, 
he stopped, listened, and looked, and then saw the headlight of the 
locomotive at the water tank, about 245 feet away, and that he then 
st&rted across the street, without looking either way or paying any 
fuj'ther attention to the train, until he reached the north rail of the 
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south tracK, at which time he saw that the train was approacliing 
him; that he then saw the headlight, and heard the pufflng of the 
locomotiTe and the rumbling sound made by the train, but he did not 
accelerate his speed, nor again look in the direction of the approach- 
ing train. In other words, he relaxed ail vigilance and abaudoned 
the usual and ordinary précautions exercised by any and every rea- 
sonable man under like circumstances. His explanation is that he 
thought the train was approaching on the south track, which he had 
already crossed. In that calculation he was mistaken. But surely 
the law cast upon him the duty of continuing his vigilance during the 
crossing of both tracks. His failure to do so was not only the gross- 
est sort of carelessness, but was almost madness. This case pré- 
sents a far stronger one of contributory négligence on the part of 
the injured party than that of Railroad Co. v. Freeman, 174 U. S. 379, 
19 Sup. et. 763, 43 L. Ed. 1014, in which the suprême court held 
that the plaintiff could not recover, because of his contributory négli- 
gence, notwithstanding négligence on the part of the défendant. In 
that case one Thomas A. Freeman, whose eyesight and hearing ap- 
peared to be perfectly good, in traveling a highway undertook to 
drive across the railroad track in a light wagon drawn by two horses. 
The évidence, as stated by the court, was practically uneontradicted 
that for a distance of 40 feet from the railway track he could hâve 
seen the train approaching at a distance of about 300 feet. The 
train was a freight train going at a speed not exceeding 20 miles an 
hour. The court said: 

"Judging from the common expérience of men, there can be but one 
plausible solution of the problem how the collision oecurred. He did not 
look, or, if he looked, he did not heed the warning, and took the chance of 
crossing the track before the train could reach him. In either case he was 
clearly guilty of contributory négligence." 

In that case, as in this, the évidence was conflicting in respect to 
any warning of the approach of the train having been given by those 
in charge of it. But hère, assuming, as we hâve doue, that the Com- 
pany did fail to give any warning of the approach of the train that 
did the injury, the party injured had actual notice of its approach in 
ample time to hâve kept out or hâve gotten out of its way; for he 
expressly states in his testimony that he saw the headlight and saw 
and heard the train approaching him, but that he thought it was on 
the south instead of the north track. No warning that the railroad 
Company could hâve given would hâve been any more notice to him 
than he already had by means of his eyes and ears, according to his 
own statement. In the case of Railway Co. v. Ives, 144 U. S. 408, 
12 Sup. et. 679, 36 L. Ed. 485, so much relied upon by counsel for the 
défendant in error, the facts are given by the court as foUows: 

"Elijah Smith, plaintiff's intestate, at the time of his death in May, 1S8-1, 
was about seventy-flve years of âge, acd had been residing on a farm, a 
few miles out of the city of Détroit, for several years, being engaged in 
grape culture. It was his custom to make one or more trips to the city 
every day during that period. In going to the city he traveled eastwardly 
on a' much-traveled road, known as the 'Holden Road,' which, continued into 
the city, becomes an Important and well-known street, running east and 
west. Within the limits of the city the street was crossed obllquely at a 
grade by the defendant's road and two other parallel roads coming up from 
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the Southwest, whlch roads, In the language of the defendant's englneer, 
curve 'away from a person comlng down the Holden road.' At the crossmg 
the Holden road Is slxty-flve and one-half feet -wide. The défendants right 
of way Is forty feet wlde, and the rlght of way of ail the parallel rail- 
ways at that place is one hnndred and slxty feet wide. For a considérable 
distance — at least three hundred feet — along the rlght side of the road going 
into the clty there were obstructions to a view of the railroad, consisting of 
a house known as the 'McLaughlin House,' a barn and Its attendant outbuild- 
ings, an orchard in full bloom, and, about seventy-six feet from the défend- 
ants tracli, another house, known as the 'Lawrence House.' Then there 
were some scrub bushes, or, as described by one witiiess, some stunted 
locust trees and a wlllow, a short distance from the line of the right of 
way. So that it seems, from ail the évidence Introduced on thls point, It 
was not untll a traveler was within fifteen or tn-enty feet of tlie track, and 
then going up the grade, that he could get an unobstructed view of the track 
to the right. One wltness testifled that. If he was in a buggy, his horse 
would be within eight feet of the track before he could get a good view 
of it In both directions. On the mornlng of the fatal accident, Mr. Smith 
and his wife were driving down the Holden road into Détroit, In a buggy 
with the top raised, and with the side curtains either ralsed or removed. 
Opposite the Lawrence house they stopped several minutes, presumably to 
listen for any trains that mlght be passing, and while there a train on one 
of the other roads passed by, going out of the city. Soon after it had 
crossed the road, and while the noise caused by it was still quite distinct, 
they drove on towards their destination. Just as they had reached the dé- 
fendants track, and while apparently watching the train that had passed, 
they were struck by one of the défendants trains comlng from the right 
at the rate of at least twenty — some of the witnesses say forty — miles an 
hour, and were thrown Into the air, carrled some distance, and instantly 
killed. Thls train was a transfer train between two Junctions, and was not 
runnlng on any schedule time. The plaintiff's witnesses agrée, substantlally. 
In saying that the whistle was not blown for thls erossing, nor was the bell 
rung, and that no signal whatever of the approach of the train was given 
untll It was about to strike the buggy in which Mr. Smith and his wife 
were riding. The train ran on some four hundred feet or more after striking 
Mr. Smith before It could be stopped." 

Eailway Go. v. Ives is one of the many cases referred to by the 
suprême court in Railroad Co. v. Freeman, supra, as being readily 
distinguishable from that case, and, I may add, with still more rea- 
son, from the présent one, "either by reason of the proximity of ob- 
structions interfering with the view of approaching trains, confusion 
caused by trains approaching simultaneousiy from opposite direc- 
tions, or other peculiar circumstances tending to mislead the injured 
party as to the existence of danger in erossing the track." In my 
opinion, the judgment should be reversed, and the cause remanded 
to the court below for a new trial. 
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LOVELEBS V. RANSOM et aL 
(Circuit Court of Appeals, Seventh Circuit June 25, 1901.Ï 

No. 63». 

1. WRrrs op Error— Appeal. 

A wrlt of errer is applicable alone to sults at law, and an appeal to 
decrees In equlty or admlralty, and the one may net be substituted for 
the other. 
9. Same— Approtal of Bond. 

The fact that the ]udge of the trial court approved the bond on a wrlt 
of error does not operate as a writ of error, since neither the judge nor 
the court below could Issue such wrlt 

Pétition for Eehearing. Overniled. 

Before WOODS and JENKINS, Circuit Judges, and BIMN, Dis- 
trict Judge. 

JENKINS, Circuit Judge. The statement of the facts embodied 
in the opinion (Loveless v. Ransom [C. C. A.] 107 Fed. 626) déclares 
that the record does not show the bond filed March 16, 1899, to hâve 
been approved by the court, except by the order of September 2, 1899, 
allowing the writ of error, which was at a subséquent term. This 
statement of fact is challenged by the pétition for rehearing. The 
statement of fact was correct, as disclosed by the printed record. It 
now appears by concession of counsel that there was attached to and 
filed with the bond an aflQdavit of jurisdiction by one of the sureties, 
and this afBdavit was indorsed as approved by the trial judge. With- 
out question the indorsement was intended as an approval of the 
bond, and should be so regarded. Does this fact avail to deny the 
motion to dismiss this writ of error? We think not. Cases of equity 
and admiralty jurisdiction are transferred to the appellate court by 
the order of the trial court allowing an appeal. This is the only 
method by which a review can be had. If the prayer for an appeal 
be denied, the party aggrieved must resort to his remedy through a 
writ of mandamus to compel the allowance of the appeal by the trial 
court; for it is the order of that court, and that alone, which sends 
the cause to the appellate tribunal. Undoubtedly the appellate 
courts hâve gone a long way in overlooking informalities in the tak- 
ing of an appeal, and in construing acts of the trial court to work 
a eummons and severance with regard to joint défendants in a decree, 
where one alone seeks an appeal. Thus, a prayer for an appeal and 
the order allowing it constitute a valid appeal without the flling of a 
bond, which can be provided for in the appellate court. Edmonson 
V. Bloomshire, 7 Wall. 306, 311, 19 L. Ed. 91. So, also, it has been 
held that the allowance of an appeal need not be by a formai order, 
but may be shown by the approval of the appeal bond. Sage v. 
RaUroad Co., 96 U. 8. 712, 24 L. Ed. 641; Draper v. Davis, 102 U. S. 
370, 26 L. Ed. 121 ; Brandies v Cochrane, 105 U. S. 262, 26 L. Ed. 989 ; 
Trust Co. V. Stockton, 18 C. C. A. 408, 72 Fed. 1; In re Fiechtl 
(0. 0. A.) 107 Fed. 618. So, in the case of an appeal allowed at the 
term, no citation is necessary, but aliter after the term. It has also 
been held that during the term at which a decree was rendered the 
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parties were constructively in court, and are charged wîth notice of 
what is done in the case affecting their interest, and the allowance of 
an appeal by the court during the term worked a severance. McNulta 
T. Commissioners, 39 0. O. A. 545, 99 Fed. 328; Kidder v. Deposit Ce, 
105 Fed. 821, 44 0. C. A. 593; James H. Kice Co. v. Libbev, 43 C. C. A. 
78, 105 Fed. 835. 

It may be objected that sucb rulings work looseness in practice; 
but the ruie is équitable, saving an appeal where it is manifest that 
the action of the trial court would not hâve been taken except in aid 
of an appeal, and its allowance is implied. 

With respect to writs of error, the matter stands upon différent 
footing. A writ of error and an appeal are dissimilar. The one is 
applicable alone to suits at law; the other to decrees in equity or 
admiralty. The one may not be substituted for the other. A suit 
at law cannot be taken to an appellate tribunal by an appeal (Ste- 
vens V. Clark, 18 U. S. App. 584, 10 0. C. A. 379, 63 Fed. 321), and 
a decree in equity cannot be so removed by writ of error (î^elson 
V. Lowndes Oounty, 35 C. C. A. 419, 93 Fed. 538). The writ of error is 
a writ of right issuing from the appellate court, not from the trial 
court. It is directed to the trial court, commanding a return of the 
proceedings, that they may be reviewed. It is not essential that it 
should be allowed by any court or Judge. Davidson v. Lanier, 4 
Wall. 447, 18 L. Ed. 377; Ex parte Virginia Com'rs, 112 U. S. 177, 

5 Sup. et. 421, 28 L. Ed. 691. The writ is of no eflaciency until it is 
issued and served on the clerk of the court whose judgment is sought 
to be reviewed. Carroll v. Dorsey, 20 How. 204, 15 L. Ed. 803; 
Hodge V. Williams, 22 How. 87, 16 L. Ed. 287; Washington Co. v. 
Durant, 7 Wall. 694, 19 L. Ed. 164; Bondurant r. Watson, 103 U. S. 
278, 26 L. Ed. 447. And it may be that a citation is always required 
in the case of a writ of error, in which respect lies a distinction be- 
tween the two modes of review. Hewitt v. Filbert, 116 U. S. 142, 

6 Sup. et. 319, 29 L. Ed. 581; U. S. v. Phillips, 121 U. S. 254, 7 Sup, 
et. 874, 30 L. Ed. 914. 

In the case before us the judge of the trial court at the term at 
which the judgment was rendered approved the bond on the writ of 
error. That was the only judicial act had at the term with respect 
to a review. That act cannot be held to operate as a*writ of error, 
since neither the judge nor the court below could issue the writ, 
which could only hâve gone from this court. As we hâve pointed 
out in the original opinion, the plaintiflf in error by his bill of excep- 
tions "prayed an appeal." That was not only not allowed by the 
court, but would hâve been ineflBcacious if allowed. The bond flled 
at that term and approved by the judge recited that the obliger was 
"about to obtain a writ of error." But no writ of error was issued 
or flled until a subséquent term. There was therefore no proceeding 
in the trial court at the term at which judgment was rendered, when 
ail parties were constructively in court, which can be construed to 
hâve actually or impliedly worked a severance of the joint défendants 
to the judgment; and, as the writ of error was sued out by one alone, 
we are without jurisdiction to consider the cause. The pétition for 
rehearing is overruled. 
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FIDELITY & DEPOSIT 00. OF MAEYLAND v. L. BUCKI & SON 

LUMBER CO. 

(Circuit Court of Appeals, Flfth Circuit May 28, 1901.) 

Nos. 925, 928. 

L Attachmbnt— Action on Bond— Law Governing Measure op Damages. 
Attachment being a statutory remedy, the question of the measure of 
damages recoverable for breach of an attachment bond Is one govemed 
by the law of the state as expressed in Its constitution and statutes, or 
declared by its highest court, and the law as so determlned wlll be fol- 
lowed by the fédéral courts. 

2. Samb— Attobney's Fées— Flobida Statute. 

Under the statute of Florida (Rev. St. 1892, § 1646) whlch requires 
attachment bonds to be condltioned to "pay ail costs and damages the 
défendant may sustaln in conséquence of Improperly sulng out said at- 
tachment," and the décisions of the suprême court of the state thereon, 
reasonable attorney's fées expended by a défendant in procuriug a dis- 
solution of an attachment, and aside from those expended for the trial 
of the main case, are recoverable as an élément of damages In an action 
on the attachment bond. 

8. Same. 

Kev. St. Fia. § 1646, which requires attachment bonds to be conditioned 
to pay "ail costs and damages" the défendant may sustaln In consé- 
quence of the improper suing out of the attachment, prescribes no rule 
as to what shall constitute éléments of the damages recoverable for the 
improper suing out of an attachment, but leaves such rnle to be deter- 
mlned as a matter of gênerai law. And, there havlng been no décision 
of the suprême court of the state establishing such rule prlor to the 
time when a right of action accrued on an attachment bond, It Is the 
duty of a fédéral court in which such action is brought to follow the 
décisions of the suprême court of the United States, under which attor- 
ney's fées expended by the défendant in the attachment suit in relation 
to the attachment cannot be recovered as éléments of damages. Per 
Shelby, Circuit Judge, dissenting. 

4. Same— CoLiiATBRAi. Damages- Loss op Profits and Crédit. 

TJnder a statute which requires an attachment bond to be conditioned 
for the payment of "ail costs and damages the défendant may sustaln 
in conséquence of improperly suing out said attachment," a surety on 
such a bond can only be held liable for such direct and actual damages 
as the défendant may hâve sustained by being deprived of his prop- 
erty, or the use thereof, or by its loss or injury, together with the tax- 
able costs and expenses incurred in relation to the attachment. He is 
not liable for such collatéral or consequential damages as could only 
be recovered from the plaintifif by proof of malice and want of probable 
cause; such as loss of profits incident to the levy of the attachment, or 
injury to défendants' crédit Per Shelby, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the South- 
ern District of Florida. 

ïï. Bisbee, for L. Bucki & Son Lumber Co. 
K. H. Liggett, for Fidelity & Deposit Co. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCOElvnCK, Circuit Judge. The proceedings to review which 
thèse writs of error were sued out were had in an action brought 
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by the L. Buckî & Son Lumber Company against the Fidelity & 
Deposit Company of Maryland on two attachment bonds given in 
two actions brought by the Atlantic Lumber Company on October 
1, 1897, on which bonds the Fidelity & Deposit Company of Mary- 
land bound itself as snrety. The cases in wMch the bonds were 
given are sufflciently stated in the décisions of this court as re- 
ported in 35 C. C. A. 59, 92 Fed. 865-867, and 35 C. C. A. 590, 93 
Fed. 765, 766, The purpose of this action on the bonds is to recover 
ail costs and damages sustained by the plaintifE therein in consé- 
quence of the improper suing out of the writs of attachment in the 
cases in which the bonds were given, according to the condition 
of the bonds and of the statute requiring them. This action was 
brought in the state court, and removed to the United States cir- 
cuit court by the défendant. The déclaration consists of two 
counts. Each of thèse counts respectively sets forth the afifidavit 
upon which the writ was issued, the bond, the writ, and a descrip- 
tion of the property levied on, and allèges that for several years 
prior to and on the day the writs were levied the plaintiff had been 
engaged in doing, and was then engaged in doing, a prosperous 
business of manufacturing and selling hard pine timber and lum- 
ber; that the daily product of its mill was about 100,000 feet; that 
the interruption, suspension, and destruction of its business and 
crédit in conséquence of the attachments, and the costs, attorney's 
fées, and expenses incurred in preparing for and on the trial of the 
motions to dissolve the attachments, and other damages occasioned 
thereby, had damaged the plaintiff in stated large amounts; and 
that the damages sustained had not been paid. The défendant flled 
numerous pleas, ail of which were disposed of on demurrer, except 
the plea of non damniflcatus, and the issues raised by that plea 
were the only issues of fact tried by the Jury. Among thèse issues 
of fact the court submitted to the jury the question of the amount 
of the reasonable attorney's fées which the plaintiff was entitled 
to recover in words and figures foUowing, to wit: 

"In maklng up your verdict you will flnd and assess the total amount of 
damages the plaintiff has sustained, exclusive of reasonable attorney's fées 
for services rendered by the plaintifE's attorneys in preparing for and on the 
trial of the motions to dissolve the two writs of attachment; and, in addi- 
tion to the amount so found, you will also flnd and assess separately sueh 
sum of money as, upon the évidence, you believe to be a reasonable com- 
pensation for the services rendered by the plalntifC's attorneys in preparing 
for the trial and on the trial of the two motions to dissolve the attachments, 
and in resistlng the efforts of the Atlantic Lumber Company to hâve the 
judgment dlssolvlng such attachments reversed in the United States circuit 
court of appeals and in the suprême court of the TJnited States. The court 
has prepared the form of your verdict as follows: 'We, the jury, flnd for 
the plaintiff, and assess its actual damages, exclusive of attorney's fées, 

at . And If the court be of the opinion that, as a matter of law, 

the plaintiff may recover for such attorney's fées, we further find for the 
plaintiff for the amount of as a reasonable and just fee for the serv- 
ices proven.' " 

TJnder the foregoing instruction, and other instructions which the 
court gave, the jury retumed a verdict for the plaintiff, assessing 
its actual damages, exclusive of attorney's fées, at $10,880; and 
as to the attorney's fées the verdict proceeds in thèse words: 
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"And If the court be of the opinion that, as a matter of law, the plaintlff 
may recoTer for such attomey's fées, we further flnd for the plaintlff for 
the amount of $7,500 as a reasonable and just £ee for the services proven." 

On ttie retum of this verdict the plaintiff moved the court to enter 
judgment in its favor against the défendant for the full amount 
thereof, including the sum of |7,500 as attomey's fées for services 
in obtaining a dissolution of the attachments. After due consid- 
ération of the matter, the circuit court refused to enter judgment 
on the verdict for f 7,500 attomey's fées, and rendered its judgment 
in favor of the plaintiff and against the défendant for the sum of 
$10,895.04 damages, and for costs. 

Each of the parties sued out a writ of error. Thirty-seven errors 
are assigned by the L. Bucki & Son Lumber Company on its writ 
of error, and 39 by the Fidelity & Deposit Company on its writ 
of error. The respective assignments together fill 27 pages of the 
printed records. Of thèse numerous errors thus elaborately as- 
signed we deem it necessary to notice only one (the thirty-flfth) 
assigned by the Bucki Company. It is stated in thèse words: 

"The court erred in excluding from the judgment the sum of |7,500 which 
the jury found specially In their verdict as a reasonable compensation for 
plaintifC's attorneys for services rendered on the trial of and preparing for 
the trial of the motion to dissolve the attachment. This Tcas error on the 
foUowing grounds, to wit: (1) Because the amount of reasonable attomey's 
fées was an élément of damages sustained by the attachments; (2) because 
it was a question of local law, arising upon a statute of Florida authorizing 
the Issue of attachments, and providing the condition of the bond upon 
which attachments can issue; (3) because the suprême court of Florida had 
previously decided that reasonable attomey's fées on such a motion are 
proper éléments of damages, and such décisions of the suprême court of 
Florida were obllgatory Upon the fédéral court." 

The statute of Florida which required the giving of the bond on 
which thèse actions are based fixes the condition of the bond as 
follows: "Conditioned to pay ail costs and damages which the de- 
fendant may sustain in conséquence of the plaiutiff's improperly 
suing out said attachment." Rev. St. 1892, § 1646. The plaintiff 
in the attachments claimed in the aggregate, and in round numbers, 
the sum of $85,000, and the writs were so levied as, for a time at 
least, to stop the opérations of a sawmill plant with a capacity 
of about 100,000 feet of sawed timber and lumber per day. The 
most vital feature of the levy was the plaeing of it on the accumu- 
lation of logs held on hand to meet the daily consumption of the 
mill. Of the gravest effect, but somewhat less than that of the 
levy on the logs, was the levy on the stock of sawed timber and 
lumber manufactured to meet current contracts. And a very se- 
rions effect on the business of the défendant in attachment was the 
levy of the writs (for so large a claimed indebtedness) on the real 
estate, including, as it did, the land and flxtures constituting the 
sawmill plant. The harshness of the use of the extraordinary pro- 
cess of attachment is recognized by the statutes of Florida, which 
provide that the court to which an attachment is returnable shall 
always be open for the purpose of hearing and deciding motions 
to dissolve it. R«v. St. 1892, § 1656. When an attachment is run 
on property necessary for the conduct of a going business, which 
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the levy of tHe attachment for the time being destroys or suspends, 
or seriously impedes, nothing can be more natural and urgent from 
a business point of view than the moving by the défendant in at- 
tachment for its dissolution. Such a motion, so urgent and essen- 
tial, requires for its conduct the services of an attorney of ability 
and sliill, whose reasonable compensation will be proportioned to 
the interests and questions involved. There could hardly be a more 
direct conséquence of the levy of such a writ than this, and we 
concur in the eamest suggestion of the counsel for the plaintiff 
in error that the reasonable compensation to the attorney for pre- 
senting and conducting such a motion is as direct a conséquence 
of the levy of the writ as is the cost of the filing of the motion 
to dissolve it. 

It is stated by counsel that the learned judge who presided at the 
trial announced that the case of Oelrichs v. Spain, 15 Wall. 211, 
21 L. Ed. 43, should be foUowed. That case has some historic in- 
terest on account of the subject-matter of the original bill, and the 
prominence of several of the actors in the transactions ont of which 
the litigation grew. The immédiate case was a suit in equity on a 
bond or bonds given to procure an injunction which restrained the 
défendant in the injunction proceedings from drawing money from 
the fédéral treasury until the further order of the court. In the 
case in which the bonds were given no motion was made to dissolve 
the injunction, and no professional services were rendered in ob- 
taining its dissolution distinct from the services required in the 
conduct of the proceedings to the hearing and on the hearing of the 
bill on the merits. The writ was never dissolved until and except 
by the final decree. The payées in the bonds were largely success- 
ful on the merits. Counsel for the défendant in error, in his brief, 
makes this statement: 

"In flfteen states and the terrltory ot New Mexico attomey's fées are 
recoverable on attachment bonds; but Jn six of those, namely, Louisiana, 
Kentucky, Ohlo, Illinois, Minnesota, and New York, they are not recover- 
able when the défense of the attachaient proceedings Involved the merits. 
In two of the states mentloned, namely, Washington and lowa. the re- 
covery of attomey's fées on attachment bonds Is expressly provided for 
by statute, and the same may be tnie of some of the others." 

Counsel for the plaintiff in error, in his brief, states: 

"An examinatlon of the text-books and digesta of décisions wHl, we be- 
Ueve, establlsh that In thlrty-elght states of the Union such fées are held 
a proper élément of damages. In the other states the question Is controlled 
by statute, or by antlquated vlews of public pollcy." 

The plaintiff in error contends that in this case it is a question 
of local law; that it arises from the state statute, and could never 
hâve arisen if the statute had not required such a bond to be given. 
In the matter of injunctions to stay proceedings at law the Florida 
statute provides that, if the application be to stay the proceed- 
ings before verdict or inquest of damages, the applicant must enter 
into bond conditioned "to pay to the plaintiff ail damages, losses, 
expenses, and charges which he may hâve sustained or hâve been 
put to by reason of the issuing of the injunction if the injunction 
shall be dissolved, or the bill upon which it was granted be dis- 
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roissed," or, if tlie application be to stay fixe proceedings after ver- 
dict or inquest of damages, "to pay the debt, interest eujoined, 
and such damages as may be occasioned. by the wrongful issuing 
of the injunction if the injunction be dissolved, or the bill upon 
which it was granted be dismissed." In Wittich v. O'Neal, 22 Èla. 
592, the condition of the bond sued on was that, if the obligors 
"shall pay to W. L. Wittich ail damages he may sustain by the 
issuing of the injunction in case the injunction be hereafter dis- 
solved, then this obligation to be void." On that bond an injunc- 
tion had been issued in a suit pending at the time of the exécu- 
tion of the bond between the surviving partners of the flrm of Key- 
ser, Judah & Co. and W. L. Wittich. This injunction was dissolved 
by the judge of the court on the application of Wittich on the 6th 
of April, 1881, and a final decree dismissing the bill was rendered 
on the 9th of April, 1885. In a suit on the bond given to obtain the 
temporary injunction, the question arose, and was fully considered, 
"Are counsel fées, incurred to dissolve the injunction, damages that 
may be recovered?" On that question the suprême court of Florida 
said: "If the plaintiff was compelled to employ counsel to dissolve 
the temporary injunction, it is clear that he was damaged to that 
extent, and the question above mentioned arises as to whether 
such damages are recoverable or not." The opinion then proceeds 
to cite with emphatic approval the case of Ah Thaie v. Quan Wan, 
3 Cal. 216, in which case the California court cited and foUowed 
the décision of Chancellor Walworth in Edwards v. Bodine, 11 
Paige, 224, 225. And the Florida court further say that the same 
principle has been upheld in the foUowing cases: Bank v. Heath, 
45 N. H. 524; Collins v. Sinclair, 51 111. 328; Behrens v. McKenzie, 
23 lowa, 341; Reece t. Northway, 58 lowa, 187, 12 N. W. 258; 
Brown v. Jones, 5 Nev. 374, 377; Livingston v. Exum, 19 S. C. 223, 
229 ; and add, "Many other cases might be cited to the same effect." 
After referring to Oelrichs v. Spain, and quoting extensively the 
language of the opinion in that case on the subject, the court refers 
to Oliphint v. Mansfield, 36 Ark. 191, and Wood v. State (a then 
récent case from the court of appeals of Maryland, announced July 
15, 1886), 5 Atl. 476, and say that thèse cases are based on Oelrichs 
V. Spain, and contain no argument or reasoning that is not found 
in that case; and conclude their opinion on this subject in thèse 
words; 

"Against such an array and weight of authority as sustain the conclu- 
sion of the court, as expressed in Ah Thaïe v. Quan Wan, 3 Cal. 216, in favor 
of the principle that attorney's fées are recoverable In a suit on an injunc- 
tion bond, we are loath to follow the few authorities that hold the contrary, 
in the absence of some controUing argument or reason that would convince 
our judgments of the correctness of thèse conclusions. The reasons set 
forth in Oelrichs v. Spain are, to our minds, not satlsfactory, and we think 
are fully answered in the brlef of counsel for appellant." 

The case of Gonzales v. Tobacco Co. (Fia.) 26 South. 1012, was 
a writ of error taken from a judgment of the circuit court of Duval 
county, Fia., rendered by a référée in an action at law to recover 
damages upon an attachment bond executed by Gonzales and two 
sui-eties, payable to the tobacco company, conditioned in accord- 
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ance with the requirements of the statute, to well and truly pay 
ail costs and damages the défendant may sustain in conséquence 
of improperly suing out a certain attachment against the goods 
and chattels of défendant in error by Gonzales. The déclaration 
alleged the giving of the bond; the condition thereof; that the at- 
tachment was shown and proven to hâve been improperly sued out 
by the resuit of a trial had May 25, 1892, when Gonzales had to 
dismiss, and did dismiss, his suit on which the attachment was 
grafted, and with which it was connected, — a part and parcel there- 
of; and claimed as damages sustained in conséquence of improp- 
erly suing out the attachment, among other things, certain sums 
for attorney's fées and costs and expenses incurred by défendant in 
error. Gonzales flled a plea in offset, alleging that the plaintiff 
was, before and at the time of the commencement of the suit, in- 
debted to him in the sum of |562, together with interest thereon 
from June 30, 1891, "as follows," giving particulars. A demurrer 
to this plea was sustained. Other pleas were subsequently filed 
upon which issue was joinéd, one of which alleged that the attach- 
ment proceeding in which the bond sued upon was given was an- 
cillary to a suit in assumpsit; that no trial was had as to the sufiQ- 
ciency of the attachment proceeding, but that ail proceedings, at- 
torney's fées, costs of court, fées of witnesses, etc., alleged in the 
déclaration were had and incurred in and about the défense of the 
(Suit in assumpsit as to which the attachment was ancillary. The 
record did not show whether the principal suit was begun by the 
attachment, or whether the latter was sued out after the institu- 
tion of the former. The writ was levied upon certain personal prop- 
erty belonging to the défendant in attachment, which remained in 
the hands of the offlcer for about 10 months, when, on motion of 
Gonzales, the jdaintiff in the suit, the principal suit was dismissed, 
at his cost, with an order to the oflScer to deliver the attached prop- 
erty to the défendant in attachment. From the évidence it appeared 
that a motion to dissolve the attachment had been filed, but the 
grounds of this motion were not stated, nor did it appear that any 
expenses or attorney's fées were incurred in relation thereto. It 
did appear that the attachment was ipso facto dissolved by the 
dismissal of the principal suit, and that the dismissal of tite latter 
was a voluntary act upon the part of the plaintiff in the suit. The 
référée found that the measure of damages to be recovered by the 
défendant in attachment was the interest on the value of the goods 
for the time they were in the custody of the sheriff (the goods not 
being materially damaged), and costs and expenses, including at- 
torney's fées, of procuring a release of the property from the at- 
tachment. Several grounds of error were assigned, but the court 
did not deem it necessary to pass upon any of them except those 
relating to the mlings upon the demurrer to the plea of set-off and 
the motion for a new trial. As to the flrst it held that the set-oiï 
was not well pleaded. As to the second the court said: 

"The motion for a new trial ought to hâve been gi-anted, The only évi- 
dence relative to damages claimed on account of costs, expenses, and attor- 
ney's fées was the testimony of T. IT. McGotirin, a witness for défendant in 
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error [the tobaçco company]. TTpon hls direct examinatîon he was asked 
î'f the défendant in error had beeu to any eost and expense in direct consé- 
quence of the attachment and seizure of the goods. He replied afflrmatively, 
and gave in détail the foUowing items: Attorney's fées, $80; six dépositions, 
at $5 each, $30; six witnesses, at $1.25 eaeh, $7.50; . Wolf e's expenses, $22; 
McGourin's expenses, $44; total, $183.50. On cross-eXamination thls wit- 
ness stated that the 'attorney's fées were paid in défense of the main case'; 
that the dépositions were taken to cover testimony that was intended to be 
used at the heariug of the main case; 'that the expenses of Mr. Wolfe were 
Incurred for his présence hère [in Jaclisonville] at the time of the main 
trial'; that 'those expenses were Incurred at the time that the case was tried 
in which Mr. Gonzales was complainant and the De Funialc Tobacco Com- 
pany was défendant, in whlch Mr. Gonzales clalmed that an amount was due 
hlm on salary.' In answer to the question, 'This dismissal of the case was 
dated May 25, 1892. Were any of those costs incurred about that time?' 
he said: 'Yes, sir; I think they were ail about that time. I thlnk they 
were incurred by reason of that suit.' Although this witness stated upon 
direct examination. In a gênerai way, that thèse fées and expenses were 
incurred in direct conséquence df the attachment of the goods, his cross- 
examination explained what he meant by that statement, and develaped the 
fact that they were ail incurred in défense of the main suit, and not in any 
proceeding to test the propriety or procure the dissolution of the attachment, 
thereby fuUy establishing the truth of one of the pleas then in issue before 
the référée. There was nothing to contradict the testimony of this witness, 
and consequently no évidence upon which the référée could properly base a 
flnding for thèse items. As his finding and judgment clearly embraces them, 
the motion for a new trial was well taken. • * • The condition of the 
bond is to 'pay ail costs and damages the défendant may sustaln in consé- 
quence of improperly suing out said attachment,' and this language will not 
admit of damages for expenses of defending the main suit. By the great 
weight of authority, while attorney's fées and other expenses incurred in 
relation to the attachment or In relation to procuring Its dissolution will be 
allowed as damages in actions upon attachment bonds, the fées and expenses 
incurred In defending the principal suit cannot be allowed, in the absence 
of statute or a stipulation in the bond to that efifect. Wittich v. O'Neal, 22 
Fia. 592; Drake, Attachm. f 176; Sadler v. Bean, 38 lowa, 684; Frost v. Jor- 
dan, 37 Mlnn. 544, 36 N. W. 713; Alexander v. Jacoby, 23 Ohio St. 358; 
Bank v. Wylie, 52 Hun, 146, 4 N. Y. Supp. 907; Damron v. Sweetser, 16 111. 
App. 339. * • * The judgment is reversed, and a new trial granted." 

Refemng to this case, the distinguished counsel for the défend- 
ant in error says: 

"It appears from the décision that no motion to dissolve the attachment 
was made, and that it was only dissolved as a resuit of a Judgment for the 
défendant in the main action, to which the attachment was ancillary, and 
it was on this ground that a right to recover the fées was denied." 

After quoting the closing paragraph of the foregoing excerpt from 
the opinion, the able counsel says: 

"It will be observed that the court viewed the subject of the allowance of 
attorney's fées as damages as a question of gênerai jurisprudence, and as one 
that is to be construed by the raies of décision of the common law; and in 
this way the case afCords light on the subject, and In this way only, for the 
question now under considération was not before the court, and what was 
said on the subject was merely an expression of opinion as to the weight 
of authority." 

The language just quoted suggests in a délicate and politic way 
that the question we are considering was not before the court, and 
that what was said on that subject was mère dictum. Section 1327 
of the Revised Statutes of Plorida provides that the judge of the 
suprême court of this state delivering the opinion of the court 
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shall prépare and make a syllabus or statement of the points and 
principles intended to be decided bj the court, whicb shall be flled 
with the opinion, and published in the Eeports at the beginning 
of the opinion, in lieu of that usually prepared by the reporter. In 
the report of this case the second paragraph of the syllabus is as 
foUows: 

"(2) Attorne.y's fées and other expenses ineurred In relation to the attach- 
ment, or In procuring Its dissolution, are properly allowed as éléments of 
damage in an action upon attachment bonds; but fées and expenses ineurred 
in defending the principal suit cannot be allowed, in the absence of statute 
or a stipulation in the bond to that effect. (Syllabus by the Court)" 

We do not overlook the case of Hart v. Stribling, 25 Ma. 435, 6 
South. 455, in the report of which we find this in the syllabus: 

"(1) Under the statute the Judges of the suprême court of this state are 
required, in deciding cases, to prépare and malie a syllabus of the points 
and principles Intended to be decided by the court, which shall be published 
in the Reports, in lieu of that usually prepared by the reporter. But where 
a judge who writes the opinion of the court expresses a view upon any point 
or principle which he is not required to décide, his opinion as to such point 
or principle is oblter dlctum, and It is binding on no one." 

Perhaps an exhaustive practical judicial définition of the niuch- 
used and abused tenu "dictum" cannot be evolved from reported 
décisions of approved authoritj» But, accepting the définition ex- 
pressed in the quotation just made from the syllabus in Hart v. 
Stribling as sufBcient for our présent discussion, we submit that it 
cannot fairly be contended that the judge who wrote the opinion 
of the court in Gonzales v. Tobacco Co., and who, in obédience to 
the requirement of the statute, prepared the syllabus of the prin- 
ciples intended to be decided by the court in that case, expressed 
a view upon any point or principle which he was not required to 
décide. The allégation in the déclaration was sufflcient to admit 
proof of fées paid to an attorney for his services in connection with 
the attachment and its dissolution, as distinguished from his serv- 
ices in connection with the action of assumpsit on which the at- 
tachment was grafted. And this allégation is aided by the plea of 
the défendant that the attachment was ancillary to a suit in as- 
sumpsit; that no trial was had as to the sufflciency of the attach- 
ment proceeding; and that âll proceedings, costs of court, fées of 
witnesses, etc., alleged in the déclaration, were had and ineurred 
in and about the défense of the suit in assumpsit, to which the at- 
tachment was ancillary. The opinion puts emphasis on the fact that 
the only évidence relative to damages claimed on account of costs, 
expenses, and attorney's fées was the testimony of one witness for 
the défendant in error; and in ahother place says: 

"There was nothing to contradict the testimony of this witness, and, con- 
sequently, no évidence upon which the référée could properly base a find- 
ing for thèse Items. It does, however, clearly appear from the testimony of 
this one witness— and that, too, on his cross-examinatlon — that there was a 
main tria! of the case, and that this main trial toolî place, or at least termi- 
nated, on May 25, 1892^ as alleged In the déclaration." 

It is also clear, from the opinion, that this issue as to attorney's 
fées, being a proper élément of damages in the case, was the very 
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one on which the court decided to reverse the judgment and to 
grant a new trial. Preparatory to the new trial, the complainant, il 
he was so advised, could amend his déclaration, and on the new 
trial additional testimony to that of the one witness examined on 
the first trial might be oiîered and admitted. It was, therefore, 
ineumbent on the court to discuss this issue in the manner in which 
it did, and to announce the proper rule to be applied by the trial 
court on a second trial of the case. If the language of the opinion 
and of the syllabus on that subject is dictum, it is dictum of the 
highest grade, and of a grade so high that the line between it and 
authoritative décision is too shadowy to be discerned by average 
judicial acumen. "Attachment is essentially a créature of the writ- 
ten law. Hence but little assistance can be obtained in discussing 
this peculiar remedy by looking beyond the statute by which it is 
authorized. The force and effect of attachment laws can only be 
tested by the principles of statutory construction." 1 Wade, 
Attachm. § 2. "The natural resuit of the matters thus briefly no- 
ticed is to give this remedy a high practical importance, and to 
lead to a voluminous mass of judicial décisions, extending over 
a wider surface, and bringing into Tiew a greater variety of légal 
doctrines than would be conjectured by those who hâve net exam- 
ined the subject. In relation to it there can, in the nature of our 
institutions, be no uniform System of statute law; but, notwith- 
standing the ineritable diversity in this particular, there is a gên- 
erai unity of aim and resuit, so that principles and rules of iden- 
tical import may be — and in numberless instances are — ^judicially 
established under statutes widely differing in détails. Indeed, it 
may be questioned whether there is any other subject of equal ex- 
tent in the administration of the law depending so entirely upon, 
and so exclusively regulated by, statutory provisions, that would 
exhibit less diversity of judicial décision than is connected with 
this." Drake, Attachm. (5th Ed.) § 8. "Questions of public policy, 
as affecting the liability for acts done, or upon contracts made 
and to be performed, within one of the states of the Union, when 
not controlled by the constitution, laws, or treaties of the United 
States, or by the principles of the commercial or mercantile law 
or of gênerai jurisprudence of national or universal application, are 
governed by the law of the state as expressed in its own consti- 
tution and statutes, or declared by its highest court." Hartford 
Fire Ins. Co. v. Chicago, M. & St. P. Ey. Co., 175 U. S. 100, 20 Snp. 
et. 33, 44 L. Ed. 84. "In its nature this remedy is certainly anoma- 
lous. As it exists under the custom of London, it bas hardly any 
feature of a common-law proceeding. • * * In thèse [just men- 
tîonedl and other respects the proceeding under the custom has an 
individuality entirely foreign to the common law. Its peculiar 
features hâve, in the main, been preserved in its more enlarged and 
diversified development in this country." Drake, Attachm. § 4. Tt 
has not been suggested, and cannot well be, that the questions we 
are discussing are controlled by the constitution, laws, or treaties 
of the United States, or by the principles of the commercial or mer- 
cantile law or of gênerai jurisprudence of national or universal ap- 
109 F.— 26 
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pl^c^tionv and hence they arç gjQyef-nqdby .t}ie.4a\yj-of tlie state as 
^xpre^^edin its.own constitutioîn a^d etatutes, or déplared by its 
highest court. We therefore concludè thàt tlie judge of the circuit 
court erred in refusiug to giye judgmënt on that part of tlie ver- 
dict of the jury wHch reads: "Ànd if tlie court be of the opinion that, 
as a matter of law, the plaintifi may recover for suçh attorney's 
fées, we further iind for the plaintifl: for the amount of $7,500 as 
a reasonable and just fee for the services proven;" and that the 
judgmënt, instead of being for only the sum of $10,895.04:, should 
hâve been for the sum of $18,395.04; in which respect, and to whicb 
extent, we now amend the judgmënt of the circuit court by striking 
out the words "tèn thousand eight," and inserting the words "eight- 
een thousand three." 

Thèse two writs of error were submitted together and ai'gued to- 
gether before us nearly a year ago (May 29, 1900), since which time 
we hâve held them under examination and advisement, and hâve 
given the numerous assignments of error careful and diligent con- 
sidération, We find that the action of the learned judge who pre- 
sided at the trial in the circuit court is in several particulars sub- 
ject to the criticism which is leveled at it by some of the other nu- 
merous assignments of error made by the plaintiffs in error on their 
respective writs; but, on the fullest considération of the whole 
case, we eonclude that the record présents no error on the part of the 
trial judge for which the judgmënt should be reversed, except the 
error that we hâve discussed, and its nature is such that we can 
and do correct it by amending the judgmënt as above indicated; 
and, thus disposing of both writs of error, the judgmënt of the cir- 
cuit court is aflSrmed. 

SHELBY, Circuit Judge (dissenting). This action was brought 
by the L. Bucki & Son Lumber Company, a corporation under the 
laws of New Jersey, against the Fidelity & Deposit Company of 
Maryland, a corporation under the laws of Maryland, to recover 
damages upon two attachment bonds executed by the latter Com- 
pany as surety. For brevity the former company will be called the 
"Bucki Company," and the latter the "Fidelity Company." A brief 
statement of the facts which led to and are involved in the litiga- 
tion will be necessary: On the Ist day of October, 1897, the At- 
lantic Lumber Company sued out a writ of attachment for $9,980.80, 
and caused it to be levied on the lumber of the Bucki Company, 
consisting of about 1,250,000 feet. On the same date the Atlantic 
Lumber Company sued out another writ of attachment against the 
Bucki Company for $75,000, and caused it to be levied upon about 
3,500,000 feet of timber and lumber and 3,000,000 feet of logs in a 
boom, and on the sawmill plant of the Bucki Company. The sherifif 
took possession of the personal property levied on. On the llth 
day of October, 1897, the Bucki Company, by executing a forthcom- 
ing bond in accordance with section 1652 of the Eevised Statutes of 
Florida, obtained possession of part of the personal property levied 
on, and on the 4th day of November, 1897, by the exécution of a 
similar forthcoming bond, the Bucki Company obtained possession 
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of the remainder of the personal property levied on. The sheriiï 
held the logs and lumber levied on from October 1 to October 11, 
1897. The mill was run from October 11 to about November 16, 
1897, during whick time ail of the logs were eut into tiinber and 
lumber, amounting to about 3,600,OOU feet. The Bucki Company 
did not operate the mill after November 16, 1897. On motion of 
the Bucki Company the attachments were both dissolved, and the 
resuit of the litigation in the attachment suite showed that they 
were improperly issued. 

Under the laws of Florida no attachments shall issue until the 
person applying for the same shall enter into bond, with sureties, 
payable to the défendant in at least double the debt or sum de- 
manded, conditioned to pay ail costs and damages which the de- 
fendant may sustain in conséquence of the plaintiiî's improperly 
suing out the attachment. Kev. St. § 1646. The bonds sued on in 
this action were given under that statute. The Pidelity Company 
is a surety on each of the bonds. Each bond has the condition 
prescribed by the statute "to pay ail costs and damages" which the 
Bucki Company may sustain in conséquence of it, the said Atlantic 
Lumber Company, "improperly suing out said attachment." The 
déclaration recited the proceedings in the attachment cases, setting 
out the bonds and writs and levies, and claimed damages for the 
interruption, suspension, and destruction to the Bucki Company's 
business and crédit in conséquence of such attachments, and also 
claimed costs and attorney's fées and expenses incurred in pre- 
paring for and on the trial of the motions to dissolve the attach- 
ments. The case went to trial on the plea of non damniflcatus, 
and much évidence was offered relating to the opérations of the 
mill, the amount of lumber sawed, the amount sold, the priées re- 
ceived, and the profits made. Evidence was also offered as to the 
effect of the attachments upon the crédit of the Bucki Company, 
and on the question as to whether its crédit was good or bad prior 
to the attachments. Evidence was also offered as to reasonable 
attorney's fées for procuring the dissolution of the attachment. 
The Bucki Company requested the court to charge the jury that it 
was entitled in this action to recover for the in jury to crédit and 
loss of profits in its business. Thèse requests were made in 16 sep- 
arate charges, which were refused by the court, and the refusai of 
each is hère assigned as error. Two of the requested charges pre- 
senting the questions are selected: 

(1) "It is a question of fact for you to détermine wliether or not, if thèse 
attachments had not been Issued and levied, the plaintiff would hâve lieen 
able to supply its mill with legs, and continued In its business and the 
amount of profits it would hâve made in such business in case said attach- 
ments had not been issued, provided you believe from the évidence that 
the direct conséquences of such attachment caused the plaintiff to cease con- 
tlnuing in business, and that plaintiff wotild hâve and could hâve continued 
in business if such attachments had not been Issued and levied and contin- 
ued upon plaintiff's properties." (2) "If you believe from the évidence that 
the issuing and levying of thèse writs of attachment injured or impaired 
the crédit or fitiancial standing of the plaintiff as it existed on October 1, 
1897, then the plaintiff is entitled to recover such damages for injury to its 
crédit as you find from the évidence the plaintiff sustained as a direct 
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conséquence o( the Issuing and IcFying of such writs upon the properties of 
the plalntiff." 

The évidence tended to show that |7,500 would be a reasonable 
compensation for the attorney for procuring the dissolution of the 
attachments. The court refused to permit the attorney's fées to be 
estimated as a part of the damages, and the Bucki Company re- 
serred an exception. There are other assignments of error by the 
Bucki Company, but those that are material raise questions that 
are involved in the assignments stated. The Fidelity Company aiso 
reserved a bill of exceptions. It assigns that the court erred in 
giving a number of charges relating to the business of the Bucki 
Company and its interruption by attachment. Two of those charges 
may be selected as presenting the questions involved : 

(1) "Another élément of damages clalmed by the plaintifC Is that the at- 
tachment interrupted its business, and by such interruptions, and the consé- 
quences thereof resulting from the attachments, the plalntiff was prevented 
from sawing and shipping lumber to certain parties In Baltimore, New York, 
and Boston, whieh plalntiff agreed to furnish prior to October 1, 1897; that 
such losses consist of certain amounts the purchasers of the lumber had to 
pay to supply what they had purchased of plaintifl. The court Instructs you 
that the défendant îs liable for ail such losses, If any resulted as a direct 
conséquence of the two attachments." (2) "You are the exclusive judges 
as to the facts of thls cause. You are the exclusive judges of the amount of 
damages the plalntiff sustalned as the direct and proximate conséquence of 
the Issulng and levylng of thèse writs of attachment. Thèse damages con- 
sist of two gênerai conséquences: First, ail moneys paid out and ail ex- 
penses incurred in and about and attending to the préparation of the trial 
of the motions to dissolve the attachments and on the trial of such motions 
which become reasonably necessary as a direct conséquence of such attach- 
ment; second, ail consequential damages, — that is, ail damages caused by the 
interruption of the plalntifC's business, either by disabling the plaintiff from 
operatlng its mlll or disabling it to deliver timber and lumber it had agreed 
to deliver prlor to October 1, 1897,^f you believe from the évidence that 
the direct and proximate effect of such attachments caused such interruption 
of the plalntiff's business." 

It is assigned hère by the Fidelity Company that the court erred 
in giving the flrst charge above stated, and in giving the second 
part of the second charge above stated. There was a verdict and 
judgment for the Bucki Company against the Fidelity Company 
for 110,880 damages, exclusive of attorney's fées, and each party 
sued out a writ of error. 

1. The question as to attorney's fées will be flrst considered. In 
addition to the gênerai verdict for the plaintiif, the jury found a 
spécial verdict as to the amount of attorney's fées. They found 
that $7,500 would be reasonable and just as attorney's fées for the 
services rendered in procuring the dissolution of the attachments. 
The circuit court held that no judgment should be entered on this 
part of the verdict. The condition of the bond sued on is to pay 
"ail costs and damages" which the défendant in the attachment suit 
may sustain in conséquence of the attachment being improperly 
sued out. The word "costs," as used in the bond, refers, I think. 
to such costs as the défendant would hâve the right to hâve taxed 
in his favor in the attachment proceedings. The word refers to 
such sums as are prescribed by law as charges for the services 
enumerated in the fee bill or bill of costs. The word "damages" 
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means such damages as are legally recoverable. The question hère 
is, of course, whether attorney's fées paid in securing the dissolu- 
tion of the attacliment constitute such damages. As early as 1790 
a case came before the suprême court of the United States that in- 
volved the question as to whether counsel fées should be allowed 
as a part of the damages. ïhe case is very brielly reported, and 
its nature does not fully appear. It does appear, however, that in 
estimating the damages the court below had allowed a charge of 
|1,600 for counsel fées, and the suprême court said that tMs ought 
not to be allowed. ïhe gênerai practice, the court said, in the 
United States, is in opposition to it; and the court added that, even 
if that practice were not strictly correct in principle, it is entitled 
to the respect of the court until it is changed or modifled by statute. 
Arcambel t. Wiseman, 3 Dali. 306, 1 L. Ed. 613. In Day v. Wood- 
worth, 13 How. 363, 14 L. Ed. 181, it was held that counsel fées 
ought not to be included in and allowed as damages in any action 
at law. In this case the court called attention to the fact that the 
courts of common law should hâve an established System of costs 
which are allowed to the successful party by way of amends for his 
expense and trouble in prosecuting his suit, and that the taxed 
costs are often far below the real expenses incurred by the liti- 
gant; and yet, the court added, it is ail the law allows as expensa 
litis. Planders v. Tweed, 15 Wall. 450, 21 L. Ed. 203, was an action 
to recover damages caused by the alleged unlawful seizure and dé- 
tention of cotton. In the itemized statement of damages found by 
the jury, and allowed by the circuit court, was an item of |6,000 
allowed as lawyer's fées. The suprême court held that the judg- 
ment should be reversed and modified by disallowing this sum. See, 
also, Insurance Co. v. Conard, Baldw. 138, Fed. Cas. No. 10,647. 
In The Nuestra Senora de Régla, 17 Wall. 29, 21 L. Ed. 596, counsel 
fées for $5,000 for defending against the illégal seizure and déten- 
tion of a vessel were allowed by the lower court. The suprême 
court held "the allowance of counsel fées wholly unwarrantèd." 
The case of Bing Gee v. Ah Jim (C. G.) 7 Fed. 811, was a suit on 
an attachment bond. In that case the allégations concerning the 
expenses incurred in the employment of attorneys were, on motion 
of the défendants, stricken out of the complaint as immaterial. The 
case of Jacobus v. Bank (0. C.) 35 Fed. 395, was a suit for damages 
for wrongfully suing out an attachment. Tlie court held, Judge 
Acheson delivering the opinion, that the plaintiff could not recover 
counsel fées paid in the attachment suit. This question, the court 
said, under the décisions of the suprême court of the United States, 
must be answered negatively; and some of the cases are cited to 
which I hâve already referred. It is true that in Sonneborn v. 
Stewart, 2 Woods, 599, Fed, Cas. No. 13,176, which was a suit for 
the malicious prosecution of a proceeding to hâve the plaintiiï de- 
clared a bankrupt, Mr. Justice Bradley charged the jury that the 
plaintiff could recover his expenses for lawyer's fées in following up 
and setting aside the proceedings in bankruptcy. That case, how- 
ever, was carried on writ of error to the suprême court of tht 
United States, and there reversed. Counsel representing the plain- 
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tiff în error, as shown by the brief, argued that the fées expended 
by the plaintiff in prosecuting or defending his case could not be 
allowed as any part of the damages. TTie suprême court said: 

"The fées of counsel In prosecuting this case were no part of the consé- 
quences naturally resulting from the action of the défendants in suing ont 
the decree and warrant in bankruptey. They were not what the défendants 
ought to hâve foreseen. That sucli fées are not recoverable, and why they 
are not, was clearly shown in Good v. Mylln, 8 Pa. 51." 

Mr. Justice Bradley, who had presided on the trial in the lower 
court, dissented from the opinion of the court, remarking that the 
exception in regard to allowing fées in the suit by way of damages 
was not founded in truth. The court below, he said, expressly 
conflned the jury to tiiree spécifie grounds of damage, and this was 
not one of them. Stewart v. Sonneborn, 98 U. S. 187, 197, 25 L. Ed. 
116. The case of Oelrichs v. Spain, 15 Wall. 211, 21 L. Ed. 43, is 
considered a leading case on this question. It involves the question 
of the assessment of damages upon the dissolution of an injunction. 
It was claimed that the enjoined party was entitled to include as 
damages the counsel fées paid in conséquence of an injunction. The 
court commented on Arcambel v. Wiseman and Day v. Woodworth, 
supra, and then said: 

"The point hère In question has never bfeen expressly decided by this court, 
but it is clearly within the reasoning of the case last referred to, and we 
thinli is substantially determined by that adjudication. In debt, covenant, 
and assumpslt damages are recovered, but counsel fées are never included. 
So, in equity cases, where there Is no injunction bond, only the taxable 
costs are allowed to the complainants. The same rule is applied to the 
défendant, however unjust the litigation on the other side, and tiowever large 
the expensa litls to which he may hâve been subjected. The parties in this 
respect are upon a footing of equality. There is no fixed standard by which 
the honorarium can be measured. Some counsel demand much more than 
others. Some clients are willing to pay more than others. More counsel 
may be employed than are necessary. When both client and counsel Itnow 
that the fées are to be paid by the other party, there is danger of abuse. 
A référence to a master, or an issue to a jury, might be necessary to ascer- 
tain the proper amount, and this grafted litigation might possibly be more 
animated and protracted than that in the original cause. It would be an 
office of some delicacy on the part of the court to scale down the charges, 
as might sometimes be necessary. We thinli the principle of disallowance 
rests on a solid foundation, and that the opposite rule Is forbidden by the 
analogies of the law and sound public policy." 

Thèse authorities seem conclusive of this question, looked at as 
a question of fédéral jurisprudence. It is urged, however, that this 
court should be governed by the statutes and décisions in Florida. 
We are not cited to any statute of Florida that establishes a rule 
of damages in cases like this so as to include attorney's fées. It is 
provided that an attachment shall not issue until the person apply- 
ing for it gives a bond conditioned to pay ail costs and damages 
which the défendant may sustain in conséquence of the plaintiff's 
improperly suing out the attachment. Kev. St. 1892, § 1646. This 
statute créâtes no rule as to damages that would include counsel 
fées. It merely provides for the giving of a statutory recognizance, 
which is not the foundation of a right of action, but security only 
for the payment of damages. The damages referred to are such 
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as are legally recoverable. In Wittich v. CyNeal, 22 Fia. 592, the 
court held, in a suit on an injunction bond, that the counsel fées 
incurred by the défendant in the suit to dissolve such an injunction 
are damages that may be recovered. The conclusion of the court 
is sustained by the décisions of the courts of last resort in many of 
the States. The learned chief justice of Florida, who delivered the 
opinion of the court, admits that his conclusions are in direct con- 
âict with the décision of the United States suprême court in Oel- 
richs V. Spain, 15 Wall. 211, 21 L. Ed. 43, and says: "The reasons 
set f orth in Oelrichs v. Spain are, to our minds, not satisf actory, and 
we think are fully answered in the brief of counsel for appeUant." 

I do not understand that this opinion is based upon the construc- 
tion of a statute. The learned chief justice, as I understand it, is 
making the décision upon gênerai principles. The décision involves 
the construction of the bond. The only Florida case to which our at- 
tention is called which involves a suit on an attachment bond is 
Gronzales v. Tobacco Co., 26 South. 1012. This case was decided De- 
cember 6, 1899, which is subséquent to the date and alleged breach 
of the bond sued on in the case at bar. When the facts of the case 
are examined, it will be seen that it involved the allowance of attor- 
ney's fées to the amount of §80, which were paid in défense of the 
main case. The court held that such allowance was improper; that 
the condition of the bond to pay ail costs and damages the défend- 
ant may sustain in conséquence of improperly suing out the attach- 
ment will not admit of damages for the expense of defending the 
main suit. That disposed of the whole case bef ore the court, so far 
as the question of attorney's fées is concerned. The court, however, 
added, by way of dictum, that by the great weight of authority 
attorney's fées incurred in relation to the attachment or in pro- 
curing its dissolution will be allowed as damages in actions upon 
attachment bonds. But, if this décision was in point, being ren- 
dered subséquent to the transactions involved in this suit, it would 
not be binding on this court. Burgess v. Seligman, 107 U, S. 20, 
33, 2 Sup. Ot. 10, 27 L. Ed. 359; Bartholomew v. City of Austin, 29 
G. C. A. 568, 85 Fed. 359. I do not find, from the examination of the 
authorities presented by counsel, or from my own investigation, that 
there are any statutes or décisions of the state of Florida that estab- 
lish the rule that the plaintiff in a suit on an attachment bond can 
recover as a part of his damages counsel fées incurred in obtaining 
a dissolution of the attachment. As I do not find the law so estab- 
lished in the state of Florida, it is unnecessary to consider whether 
state décisions to that effect would be binding upon this court, or 
whether it would be the duty of this court to construe the bond, and 
follow the décisions of the suprême court of the United States. 01- 
cott V. Supervisors, 16 Wall. 678, 688, 21 L. Ed. 382; Boyce v. Tabb, 
18 Wall. 546, 21 L. Ed. 757; Foxcroft v. Mallett, 4 How. 353, 370, 

II L. Ed. 1008; Carroll v. CarroU's Lessee, 16 How. 275, 287, 14 
L. Ed. 936; Swift v. Tyson, 16 Pet. 1, 19, 10 L. Ed. 865. Controlled 
by the décisions of the suprême court, I am constrained to dissent 
from the opinion just read, and to hold that the circuit court did not 
err in refusing to enter judgment on the spécial verdict. In 1796 the 
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suprême conrt suggested that, if the practice of refusing to allow 
attorney'S fées as damages was not strictly correct in principle, it 
was entitled to respect until it was changea or modifled by statute. 
Arcambel v. Wiseman, 3 Dali. 306, 1 L, Ed. 613. That remark surely 
cannot hâve less force now, when the rule appears to hâve been fol- 
lowed by the fédéral courts for more than a century. 

2. The distinguished counsel for the Bueki Company says that 
"the court below refused to submit to the jury the question as to how 
much damages the plaintiff sustained by reason of losses by the in- 
terruption and destruction of its business caused by the attachment." 
After stating the grounds on which the court based its décision, the 
learned counsel adds, "This action of the court is assigned as error, 
and présents the leading and most important question for review in 
this court." The question, as presented by the évidence offered, the 
exceptions reserved, and the errors assigned, is naturally divided 
into two inquiries: (1) Is the Bucki Company entitled to recover 
for loss of profits caused by the attachment ? (2) Is the Bucki Com- 
pany entitled to recover for injury to its crédit caused by the attach- 
ment? There is seemingly a great deal of conflict in authorities 
on thèse questions. The apparent conflict arises from décisions in 
jurisdictions controlled by varying statutes, and by the failure to 
note, in commentaries on them, the différence in the kinds of actions 
in which the damages are being adjusted. It is important at the 
outset, therefore, to keep in mind the nature of this suit. It is an 
action for breach of two attachment bonds. The suit is by the 
payée of the bonds — the défendant in the attachment suit — against 
the surety on the bonds. They are statutory bonds, their condition 
being fixed by statute. The condition of each bond is that the prin- 
eiiTal shall well and truly "pay ail costs and damages" which the 
payée may sustain in conséquence of the principal's "improperly 
suing ont said attachment." The suit is not an action on the case 
against a plaintiff for maliciously suing out an attachment. In the 
latter case a very différent rule as to damages prevails. There is no 
statute in the state of Florida which makçs the obligors on an attach- 
ment bond liable in an action on the bond for such damages as the 
plaintiff is liable for in an action on the case for maliciously and 
vexatiously suing out an attachment. In states where there are such 
statutes, they control the décisions of the courts of the states as to 
the measure of damages. In some of the states the grounds on 
which an attachment is sued out cannot be traversed, but the de- 
fendant may at once sue for damages, and the obligors on the attach- 
ment bond are made liable, if the attachment was sued out malicious- 
ly, for such damages as the plaintiff in the attachment suit would 
be liable for in an action on the case for the malicious prosecution of 
the attachment. In Florida the défendant in the attachment suit 
may traverse the plaintifPs aflSdavit, and move to dissolve the attach- 
ment (Eev. St. § 1666), and on its dissolution may sue on the bond, 
and is entitled to recover only "ail costs and damages" which it bas 
sustained from the improper sùing out of the attachment. There 
being no statute otherwise flxing the measure or kind of damages 
to be recovered, and the bond sued on conforming to the statute, we 
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are confronted with thé questions: What damages caa properly be 
included in the construction ol the statute and bond? What dam- 
ages were within the contemplation of the makers of the law and the 
parties to the contract? It cannot be held that the words "ail 
damages" are used in their broadest seuse. In some actions injury 
to the feelings are included and considered in establishing a plain- 
tifE's damages, but it would not be claimed that a bond of this kind 
would include damages of that character. The défendant in attach- 
ment in some jurisdictions can sue the plaintiff in such suit in an 
action on the case, and, if it is proved that the attachment was 
vexations and malicious, damages may be recovered for every kind 
of injury to crédit, business, or feelings. To sustain such suit, 
malice upon the part of the défendant and want of probable cause 
for the attachment must both be proved. In a suit on the bond for 
actual damages, malice need not be shown, nor can the défendant 
défend by showing probable cause. Injuries that recovery could be 
had for only when malice exists and want of probable cause is 
shown cannot be considered or estimated as covered by the bond. 
The statute and bond could not be intended to cover damages that 
are allowed only in cases where malice and want of probable cause 
is sho^vTi, and at the same time dispense with the allégation and 
proof of malice, and eut ofE the défense of probable cause. In suits 
on the bond malice need not be proved. The existence of probable 
cause is no défense. The two suits for damages being so unlike 
in the issues raised and proof required, it may be expected that the 
rules as to the measure and proof of damages would be différent. 
The législature, in passing the act to require the bond, did not in- 
tend to impose, on the sureties a liability as great as that imposed 
by law on the plaintiff in cases of malicious attachment. The con- 
dition of the bond is satisfied, and its terms substantially complied 
with, by awarding the plaintiff ail costs and expenses incurred and 
caused by the attachment, and such damages as he may hâve sus- 
tained by being deprived of his property, or the use thereof, or any 
injury thereto, or its loss or destruction. The makers of the bond 
in an action on it are not liable for anything beyond such actual 
damages as are the direct resuit of the attachment. 

The gênerai principles controlling thèse questions seem to be 
clearly indicated in the opinions of the suprême court. In Watson 
V. Sutherland, 5 Wall. 74, 18 L. Ed. 580, the court incidentally dis- 
cussed the question which is involved hère. It was a suit in equity 
to enjoin a levy on a miscellaneous stock of goods. The injunction 
was resisted upon the ground that the défendant had an adéquate 
and complète remedy at law. The court therefore considered the 
question as to what damages could be recovered at law for the seiz- 
ure and sale of the goods. The court said it was well settled that 
"the measure of damages, if the property were not sold, could not 
extend beyond the injuiy done to it, or, if sold, to the value of it 
when taken, with interest from the time of the taking down to the 
trial." The court added: "Loss of trade, destruction of crédit, 
and failure of business prospects are collatéral or consequential 
damages, which it is claimed would resuit from the trespass, but 
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for whiish compensation cannot be awarded in a trial at law." North 
V. Petere, 138 U. S. 271, 281, 11 Sup. Ct. 346, 34 L. Ed. 936, is to the 
same effect. In the case of Van ce v. W. A. Vandercook Co. (No. 2), 
170 U. S. 4:68, 18 Sup. Ot. 645, 42 L. Ed. 1111, the court again had 
under discussion the question as to what damages could be recovered 
for the unlawful or illégal seizure of personal property. Mr. Justice 
White, delivering the opinion of the court, said: 

"Under the décisions to which we hâve referred, It Is évident that in the 
case at bar the measure of damages for the détention vras interest on the 
value of the property from the time of the wrong complalned of. This rule 
of damages has been held by this court to be the proper measure, even in 
an action of trespass for a seizure of personal property, where the facts con- 
nected wlth the seizure did not entitle the plaintifC to a recovery of exem- 
plary damages. An action of this character was the case of Conard v. In- 
surance Co., 6 Pet. 262, 8 L. Ed. 392. In the course of the opinion there 
delivered by Mr. Justice Story, the court held that the trial judge did not err 
in glving to the jury the followlng instruction: 'The gênerai rule of damage 
Is the value of the property taken, with interest from the time of the taking 
down to the trial. This Is generally considered as the extent of the dam- 
ages sustained, and this Is deemed légal compensation with référence solely 
to the injury done to the property taken, and not to any collatéral or con- 
sequential damages resulting to the owner by the trespass.' Indeed, the 
same rule was, in efCect, reiterated in Watson v. Sutherland, 5 Wall. 74, 79, 
18 li. Ed. 580, where it was substantlally held that 'loss of trade, destruction 
of crédit, and failure of business prospects' could not be recovered in an 
action at law, where malice or bad faith was not an ingrédient, because such 
damages were collatéral or consequential, as regards a seizure of personal 
property, and could only be recovered at law where the issue of bad faith 
was involved. In other words, that, however at law such damages might 
be considered, when the suit was based upon a malicious trespass they were 
not a proximate resuit of an Injury to property, caused by an illégal seizure 
thereof." 

It follows, I think, that the Bucki Company is not entitled to re- 
cover in this action for the loss of profits in its business caused by 
the issuance and levy of the attachaient, and that it cannot recover 
damages in this action for injury to its crédit. Pettit v. Mercer, 
8 B. Mon. 51; Weeks v. Prescott, 53 Vt. 57, 58; Braunsdorf v. 
Pellner, 76 Wis. 1, 3, 45 N. W. 97; Crockery Co. v. Haley, 6 Wash. 
303, 33 Pac. 650, 653; Kirbs v. Provine, 78 Tex. 353, 14 S. W. 849; 
Sedg. Dam. (8th Ed.) § 127; Suth. Dam. (2d Ed.) § 55. So far as the 
levy on the real estate was concerned, it did not operate any change 
of possession (Eev. St. Fia. § 1651), or cause any damage (Trawick v. 
Martin-Brown Co., 79 Tex. 460, 14 S. W. 564; Brandon v. Allen, 
28 La. Ann. 60). We hâve to deal vrith the measure of damages for 
the unlawful seizure, without malice, of personal property. Pardee, 
circuit judge, speaking for this court, said: 

"The measure of damage for the unlawful seizure, without malice, of Per- 
sonal property, where the property is subsequently returned to the owner, 
is the différence between the value of the goods at the time and place of 
the unlawful taking and at the time and place where returned, in addition 
to the value of the use during the time of détention." Coulson v. Bank, 4 
O. O. A. 616, B4 Fed. 855, 859. 

The suprême court applied this rule in the case of a trespasser. 
Bâtes V. Clark, 95 U. S. 204, 24 L. Ed. 471. A surety on an attach- 
ment bond, with the condition as in this case, in the absence of 
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malice, should not be held to a harsher measure of damages than 
that applied to a naked trespasser. 

I think that the charges given by the circuit court are not in con- 
formity with the law as held by the suprême court, and that the 
assignments of error made by the Fidelity Company as to the charges 
quoted are well taken. 



L. BUOKI & SON LUMBER CO. v. ATIyANTIC LUMBEK CO. 
(Circuit Court of Appeals, Plfth Circuit May 28, 1901.) 

1. CoKTBACTs— Construction— Entire Contract. 

A contract was made for tlie sale of a large quantity of logs to be 
dellvered in monthly installments during a perlod of eight years, pay- 
ments to be made also in installments at times having relation to the 
deliveries. It contained stipulations as to such payments, and guaranties 
as to the average size of the logs to be delivered in each installment. 
Beld, that It "was an entire contract, and not a number of separate and 
independent agreements for the sale of the quantity to be dellvered and 
paid for each month, although there might be breaches of the minor 
stipulations and warranties with référence thereto which would warrant 
suits without a termination of the contract. 

2. Jddoments— Mattbrs Concluded— Action iob Brbach op Indivisible Con- 

tract. 

The seller declared the contract terminated for alleged breaches by 
the purchaser, and brought suit for gênerai and spécial damages, the 
latter covering payments due for installments of logs delivered. By way 
of set-off and recoupment against this demand, the purchaser pleaded 
breaches of the warranty as to the size of the logs delivered during the 
months for which payment had not been made. Beld, that the judgment 
in such action was conclusive as to ail claims or demands of either party 
against the other growing ont of the entire contract, and was a bar to 
a subséquent suit brought by the purchaser to recover for other breaches 
of the same warranty in relation to deliveries made in previous months. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

The case may be shortly stated as foUows: On the 28th of June, 1892, 
the Ambler Lumber Company, party of the flrst pa*t, and Charles Lord 
Buckl, party of the second part, entered Into a contract, in which the stipu- 
lations material to the présent case are as follows: "The said parties, each 
in considération of the things herein agreed to be done and observed by the 
other, agrée as follows: (1) The party of the flrst part to deliver to said 
party of the second part, and he to reçoive from it, at his log pens in Jack- 
sonville, Florida, for the period of eight years, counthig from the starting 
up of the mill hereinafter mentioned, good merchantable pine logs to the 
amount of one million flve hundred thousand feet, board measure, accord- 
ing to Preston's rules of measurement, each month; provlded, that at any 
time within four months from the starting up of the mill, the quantity to 
be delivered per month may be increased, at the option of the party of the 
second part, on thlrty days' notice, so as, however, not to exceed two million 
feet in any one month, and the amount so fixed shall be monthly delivered 
during the term of this contract: and provlded, further, that ail logs that 
may hâve been delivered and accepted previous to the starting up of the mill 
shall be treated as a proper delivery under this contract. Said logs shall 
average, according to Preston's scale, three and one-half logs to the one 
thousand feet, which party of the first part guaranties, and no déduction shall 
be made for sap; and the party of the flrst part guaranties that the sap on 
logs delivered during the term of this contract shall not exceed an average 
«f four inches of the diameter of the log at the small end; and if, at the 
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end of six months, such sap shall hâve exceeded an average of four Inchea 
o£ such dlameter, there shall be refunded the value of such average exeess, 
anythlng hereln to the eohtrary notwlthstanding. At the détermination of 
the contract ail the averages of sap to be adjusted to cover the entlre period, 
and, If the average of the logs dellvered during the entire period shall be 
within the limlt of the four Inches of sap, then any amount allowed for such 
exeess shall be paid to sald party of the first part. AU logs to be of good 
average lengths, say from seventeen to forty feet. Ail logs are to be scaled 
at the small end Inslde the bark, aeeording to Preston's rules: provided, that 
ail legs whlch shall be over forty feet in length, by spécial order of the 
party of the second part, shall be scaled by middle measurement under 
Preston's rules: and provided, further, that the party of the flrst part may, 
if it desires, deliver logs over forty feet in length without spécifie orders. 
but in such case the logs shall be measured at the small end. (2) When the 
logs shall be ready for delivery at the log pens of the party cl' the second 
part, the parties shall jolntly sélect a surveyor, whose wages shall be pnid 
one-half by each party, who shall survey and scale aeeording to Preston's 
rules, as the same shall be dellvered at the said log pens, and report thereon 
In writlng to each of the parties, and whose report shall be coneluslve as to 
quallty and quantity: provided, that, if either party shall, in writing, object 
to the surveyor so jolntly seleeted at any time thereaftei-, or in case of his 
death or Inabllity to serve, a successor or substitute shall be at once mutiially 
chosen. (3) The sald party of the second part shall hâve the privilège of 
ordering from said party of the flrst part, at pleasure. logs of spécifie length 
of thirty feet and less, which said parties agrée to furnish: provided, that 
whenever, in the filing of such spécifie orders, logs shall be supplied that 
scale less than at the rate of one thousand feet to every three and a half 
logs, such logs shall net be so eounted as to affect the said average of three 
and one-half logs to the thousand feet. (4) Until delivery by said party 
of the first part at sald log pens, the expenses and risk shall be exclusively 
that of said party of the flrst part, but the party of the second part agrées to 
furnish at his expense two men to assist in unloading the trains during the 
usual worklng hours at the mill without intermission for any reason, and 
to provide a log pen of sufficlent capacity to hold two million feet of legs, 
board measure. (5) During the flve years next succeeding this contract tUe 
party of the second part is to pay to sald party of the flrst part at the rate 
of seven 20/100 dollars per thousand feet of logs, board measure, for the 
logs dellvered to him, measurement to be made as hereinbefore provided, and 
thereafter and during the remainder of the terni of this contract, — that is 
to say, during the three years next ensuing, — at the rate of seven ts/jj^ dol- 
lars per thousand. Payments shall be made by said party of the second part; 
and he hereby agrées to pay on the first and fifteenth of each month for 
préviens dellverles, — that is to say, on the fifteenth of the month for the 
d'eliveries between that date and the last day of the proceeding [preeeding] 
month, and the first of the month for those between that date and the four- 
teenth of the proceeding month, — in drafts payable in bank in the city of 
New York sixty days after the date thereof; but after one year from this 
date party of the flrst part may demand cash, allowlng a discount at the 
rate of eight per cent, per annum, and the party of the second part shall, 
on such demand, pay the cash." ïhis contract appears to hâve been imme- 
diately transferred by the party of the flrst part to the Atlantic Lumber 
Company, and by the party of the second part to L. Bucki & Son Lumber 
Company. Opérations were carried on under the contract until the Ist of 
October, 1897, when the Atlantic Lumber Company instituted two suits 
against the L. Bucki Lumber Company, In one of whieh a gênerai breach in 
the contract on the part of the L. Bucki & Son Lumber Company was 
averred, and gênerai damages clalmed. The other suit was to recover amount 
due for the contract priée of logs dellvered by the Atlantic Lumber Com- 
pany to the L. Bucki & Son Lumber Company prier to October 1, 1897. The 
two sults were Consolidated, an amended déclaration flled, and judgment was 
asked for gênerai and spécifie damages. The L. Bucki & Son Lumber Com- 
pany answered, denied breach of the contract, averred breaches on the part 
of the Atlantic Lumber Company, particularly in that the sald lumber com- 
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pany dld not elther In the months of June, July, August, or September, 1897, 
dellver to the L. Bucki & Son Luœber Company logs averaging 3% logs to 
the 1,000 feet, as had been covenanted in the contract. In the trial of the 
suit the material question was the interprétation of the contract with regard 
to the average of logs to be dellvered thereunder. The plajntifC claimed that 
the average gnarantied was for the entire period of the contract. The de- 
fendant claimed that the true interprétation was that the average logs to be 
delivered were to be not less than SVa per 1,000 feet, board measure, for 
each and every month of the contract In this contention the défendant, 
the L. Buclîl & Son Lumber Company, prevailed. The resuit of the suit 
was that the Atlantic Lumber Company was denled gênerai damages for 
breach of the contract, but allowed to recover the market value of the logs 
dellvered during the months of June, .Tuly, August, and September, 1897. At 
the conclusion of the foregoing suit the L. Bucki & Son Lumber Company 
instltuted this présent action, in which it avers as follows: "And plaintiff 
avers that afterwards, to wit, in the month of August. 1894, and subse- 
quently, the défendant broke and violated said contract, and the covenants 
and agreements on Its part therein contained, and plaintiff assigus as 
breaches of said contract and of the covenants and warranties therein con- 
tained on the part of défendant that the défendant did not, either In the 
month of August, 1894, or in the month of September, 1894, or in the month 
of March, 1895, or in the month of August, 1S95, or in the month of February, 
1896, or in the month of March, 189G, or in October, 1896. or in November, 
1896, or In December, 1896, or in Aprll, 1897, deliver to the plaintiff, at its 
boom pens, in accordauce with the covenants and agreements of the said 
contract, two million feet of good, merchantable pine logs, averaging three 
and one-half logs to the thousand feet, board measure, according to Preston's 
ruies, in either one of the said months, as It was then and tkere the duty 
of the said défendant to do; but that, on the contrary, the logs which were 
dellvered In each of the said months averaged more than three and one-half 
logs to the thousand feet, board measure, according to Preston's rules, men- 
tioned in the said contract, to wit, about four logs per thousand feet, 
whereby plaintiff allèges that the covenants of warranty In respect to the 
size of the said logs contained in said contract were broken by the défendant, 
to the great damage and injury of the plalntifC; and plaintiff allèges that 
the différence in value to the plalntifC of the logs delivered by the défendant 
to it during the months aforesald and the value of the logs delivered during 
the months aforesald if they had been according to the contract, to wit 
logs averaging three and one-half to the thousand feet, board measure, ac- 
cording to said Preston's rules, Is the sum of , to wit, twenty-flve thousand dol- 
lars. Wherefore plaintiff claims damages of the défendant in the sum of 
twenty-flve thousand dollars, with interest thereon from the dates of pay- 
ments for the said logs by plaintiff." To this demand the Atlantic Lumber 
Company pleaded, among other things, the former suit, the demands therein, 
and the judgment rendered. The L. Bucki & Son Lumber Company demurred 
to this plea, and the demurrer was overruled. The L. Bucki & Son Lumber 
Company then filed a reply, setting f orth the f acts in the former suit, and to 
this reply the court sustained a demurrer. On leave, the L. Bucki & Son 
Lumber Company filed an amended reply more fully setting forth the facts 
in the former suit, and further averring: "That in the former action by 
défendant agalnst the plaintiff, In the said second plea stated, the said pleas 
of set-ofC and recoupment, in said second plea of défendant in this action 
stated, expressly embraced matters of set-ofC and recoupment of damages 
for the breaches of defendant's covenants in the contract sued on to deliver 
two million feet of good, merchantable pine logs averaging three and one- 
half logs per thousand feet, board measure, according to Preston's rules, for 
each of the four months of .Tune, July, August,- and September, A. D. 1897; 
and that the said pleas of set-ofif and recoupment dld not Include and em- 
brace any damages for a breach of the said covenant for any of the months 
prior to May, A. D. 1897, to recover which this action Is prosecuted; and 
that in the said former action no évidence whatever was offered tending 
to prove damages for the breach of the said covenants for any months 
prior to June, A. D, 1897, and the jury did not allow défendant In said 
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former action any damages for any breach of said covenants for any 
montlis prîor to June, A. D. 1897. PlaîntifiC further allèges that at the tlme 
thé sald pleàs of set-off and recoupment were flled ta the sald former action, 
and up t9 the tlme the verdict and judgment were rendered therein, the now 
plaintiff, ^nd défendant in said action, did not possess and hâve actual 
knowlèdgè of the breaches of the said covenants meutioned and specifled in 
the plaintifCs déclaration in this action. And this plalntife further avers 
that at the tlme of the fillng of the said pleas of set-off and recoupment 
in the said former action, and up to the tlme of the entry of the verdict 
and judgment therein, it, this plaintifl, did not hâve and possess any linowl- 
edge of any of the facts set forth in the plaintiff's déclaration in tliis action 
showlng the breaches of the said covenant prior to June, A. D. 18&7, sued 
on in this action." A demurrer to this amended replication was sustained 
by the court, and thereupon, the plalntifE decllning to further plead, judg- 
ment was entered for the Atlantic Lumber Company, and the L. Bucki & 
Son Lumber Company sued ont this wrlt of error. 

H. Bisbee, for plaintiff in error. 

R. H. Liggett, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The case shows that on October 1, 1897, when the Atlantic Lumber 
Company declared the contract ended by the defaults of the L. 
Bucki & Son Lumber Company, and sued for gênerai damages for 
the breach thereof, and to recorer the several amounts due for logs 
delivered prior to that date, the L. Bucki & Son Lumber Company 
had counterclaims against the Atlantic Lumber Company for breach 
of the guaranty that the logs delivered should average not more tban 
3^ logs to the 1,000 feet, board measure, during each month of the 
contract. Thèse counterclaims existed for some certain months, 
11 in number, in which full payment had been made for the logs 
delivered, and for some certain 4 months for which payment had not 
been made, but was demanded in the suit. In answering the suit, 
the L. Bucki & Son Lumber Company claimed in recoupment and set- 
off, against the demand for the contract priée of the logs delivered, 
but not paid for, the damages resulting from the breach of the 
guaranty as to the average of the logs for the certain months sued 
for, but made no claim for dama,ges for the breach of the guaranty 
for the other months in which there had been failure to maintain 
the average. In the présent suit, brought to recover for the fail- 
ure of the guaranty as to the average of logs for the 11 months, the 
question is whether the judgment in the former suit is conclusive. 
The contract was one covering the sale of a large quantity of logs 
to be delivered in installments during a long period of time, and in 
which the payments were to be made in installments at times hav- 
ing relation to the delivery of the logs. The contract contained 
stipulations and guaranties in regard to which there might be fail- 
ures and breaches frequently occurring during the life of the con- 
tract, — such as the failure to pay in time as agreed, and the failure 
to maintain the warranty as to the average of the logs delivered 
monthly, — none of which would necessarily put an end to the con- 
tract, even if suit should be instituted for such breach. Notwith- 
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standing thé subsidiary provisions, breaches of wliich might war- 
rant a suit, tbe contract appears to be an entirety, and not several 
independent agreements. Norrington v. Wright, 115 U. S. 189, 211, 
6 Sup. et. 12, 29 L. Ed. 366. See Clark v. Steel Works, 3 0. C. A. 
600, 58 Fed. 494; Cherry Val. Iron Works v. Florence Iron Eiver 
Co., 12 C, C. A. 306, 64 Fed. 569 ; Stokes v. Baars, 18 Fia. 656. When 
the Atlantic Lumber Company declared the contract breached and 
ended by the defaults of the Bucki & Son Lumber Company, and 
demanded damages therefor, gênerai and spécifie, it would seem that 
the Atlantic Lumber Company was obliged to specify and demand 
ail the damages, gênerai and spécial, it claimed on account of the 
breaching and ending of the contract, and would not now be permit- 
ted after recoveTing judgment in such suit to prosecute other suits 
to recover other gênerai or spécial damages growing out of the 
breach of the same contract; and this whetherthe gênerai or spécial 
damage was known at the time of judgment or not. If this be true, 
— and we hâve no doubt it is, — it seems clear that the same rule 
applies to the other party. While the L. Bucki & Son Lumber Com- 
pany did not commence the litigation, it answered, and in its answer 
set up and charged a breach and abandonment of the contract by the 
conduct and defaults of the other party, and claimed damages re- 
sulting. But it is now claimed in regard to the warranty as to the 
average of the logs that the damages claimed by L. Bucki & Son 
Lumber Company were only in réduction and recoupment of the 
amounts claimed for logs delivered in four certain months, and that 
the breaches assigned in regard to the guaranty related only to 
those months. We do not think that this varies the rule to be ap- 
plied. When the contract was ended, the claims of each party 
for alleged breaches and damages therefor constituted an indivisible 
demand; and when the same, or any part of the same, was pleaded, 
litigation had, and final judgment rendered, such suit and judgment 
constitute a bar to subséquent demands which were or might hâve 
been litigated. Baird v. U. S., 96 U. S. 430, 24 L. Ed. 703. But it 
is only necessary to now hold that this is the rule to be applied as to 
damages for the breach of the spécifie warranty as to the average of 
logs delivered uuder the contract. That demand cannot be split up, 
and be made the basis of subséquent suits. The learned trial judge 
reached this conclusion, and gave his views in elaborate opinions 
found in the record. As the former suit is a bar to the présent 
action, the other assignments of error need not be considered, and 
we only remark that the conclusion reached in the case does not ap- 
pear to deprive the plaintifE in error of any just and équitable right. 
Prom an inspection of the record, it appears that the breaches of 
the contract assigned were for months during which the Atlantic 
Lumber Company delivered, and the L. Bucki & Son Lumber Com- 
pany apparently received and paid for, logs in accordance with the 
provisions of the contract, making no question that the logs were 
not fully up to the requirements of the contract in regard to the aver- 
age. In fact, in the former suit the Atlantic Lumber Company 
pleaded and offered to prove that the L. Bucki & Son Lumber Com- 
pany "had acquiesced in and consented to the construction of the 
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said contract that the average of three and one-half logs to the 
thousand feet, board measure, according to Prestbn's rules, did 
not mean an average of three and one-half logs to the thousand feet, 
board measure, according to said rules in each particular month's de- 
livéry under the said contract, but that the said contract meant a 
gênerai average covering the entire period of the said contract"; 
and this plea and évidence was rejected on demurrer. The second 
paragraph of the contract provides that; "When the logs shall be 
readj for ddivery at the log pens by the party of the second part, the 
parties shall jointly sélect a gurveyor, whose wages shall be paid 
one-half by each party, who shall survey and scale according to 
Preston's rules as the same shall be delivered to the said log pens, 
and report thereon in writing to each of the parties, and whose 
report shall be conclusive as to quality and quantity." It is pre- 
sumed that this provision of the contract was complied with, 
and, if it was, then at the time of delivery the L. Bucki & Son 
Lumber Company was fully înformed as to whether or not the logs 
were in accordance with the requirements of the contract, and if, 
with such knowledge, the L. Bucki & Son Lumber Company then 
fully paid the contract price for the said logs without notice and pro- 
test, it seems to be pretty clear that now, after a litigation in which 
the breaches of the contract by each party were in question was 
terminated by a final judgment, it is no déniai of justice to refuse 
to reopen the inquiry as to how faithfuUy the average guaranty was 
complied with. The judgment of the circuit court is aflarmed. 



SOUTHERN PAC. CO. v. COVET, 

(Circuit Court of Appeals, Flfth Circuit. May 14, 1901.) 

No. 1,020. 

AppeaIt—Revibw— Question of Faot. 

Wliere the right of a plaintlff to recover dépends upon a question of 
fact on wliich tlie évidence is conflicting, tlie case is one for tlie jury, 
and tlielr verdict, wliicli tlie circuit court has refused to set aside, 
cannot be reviewed by the circuit court of appeals upon any question 
as to the weight or sufflciency of the évidence. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

This action wàs brought by P. M. Covey, a citizen of Texas, against the 
Southern Pacific Company, a corporation chartered under the laws of Iven- 
tucliy. The plaintlff was injured -whlle in the employ of the défendant as a 
bralieman. The accident oceurred in the yard of the défendant at Lorfs- 
burg, N. M. The plaintiff, while in the performance of his duty, was riding 
on a ladder on the side of a freight car, and was lînocked off by a car stand- 
ing on an adjoining track. His coUar bone was broken, and he was Injured 
and bruised about the shoulders and head. He was aiso injured so as to cause 
him to lose the sight of one of his eyes. He bases his right to recover on 
the followlng statement in his pétition; "That défendant has and maintains 
In Its yard at Lordsburg, in the territory of New Mexico, two tracks, being 
numbered 3 and 4, which join at a swltch near which plaintiff was Injured-, 
that at the time plaintiff was injured he was ridlng upon a box car, which 
was being propelled along said tracl£ No. 3, and that certain box cars were 
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standing on sald track No. 4 at the place and In the position In whicli, had 
said tracks Nos. 3 and 4 been properly and carefully constructed, would 
hâve resulted In no harm to the plaintlff ; that said tracks Nos. 3 and 4 were 
so constructed that the Inside rails thereof, or the rail of No. 3 uearest to 
track No. 4, and the rail of No. 4 to track No. 3, were lower than the outside 
rails, or the rail of No. 4 furthest from track No. 3, and the rail of No. 3 
furthest from track No. 4; that by reason of the wrongful construction of 
said tracks in the respect above mentloned, and by reason of said inside rail 
being lower than the outside rail, which fact was unknown to plaintifC at 
the time of his injuries, the cars of défendant, standing on said track No. 4, 
and the car of défendant upon which plalntifC was ridlng on ti-ack No. 3, 
leaned towards each other, so that there was ample room between sald cars 
at the lower part of the same, but their tops came so close together as to 
be dangerous, and did in fact cause plaintifC' s Injuries; that had said tracks 
been properly and skillfully constructed, and said Inside rails been of equal 
height with the outside, said cars would not hâve convergea at the top, and 
there would hâve been ample room for the plaintifC to hâve cleared the 
same, or pass by the cars on track No. 4 wlthout injury, even at the place 
where sald cars were standing on sald track No. 4, and where plaintifC was 
struck by the same." The location of the accident will be better understood 
by examlnlng a diagram, which was ofCered in évidence: 



V-t*^. 




The materlal défense was that the statlonary car which struck the 
plaintiff was negligently placed too near the junctlon of track No. 3 with 
track No. 4 to enable the car on which the plaintifC was riding to pass in 
safety, and that the statlonary car was so placed there by the plaintifC or 
by a fellow servant of the plaintiff. The contention of the défendant was 
that the car was left standing on track No. 4 withln the curve, and withln 
less than 30 feet of the junction of tracks Nos. 3 and 4, and that, therefore, 
it was negligently left so near to track No. 3 that the cars on the latter 
track could not pass it in safety. The contention of the plaintifC was that 
the statlonary car was two and a half or three car lengths from the junction 
of the tracks, and that it did not stand on the curve, but at a point where 
the track was stralght, and that the accident was caused by the tracks 
being so constructed that cars on them would lean Inward; the cars on 
track No. 3 leaning towards track No. 4, and those on track No. 4 leanlng 
towards track No. 3. It was contended that this construction of the tracks 
placed the cars too close together at the top, and so caused the accident. 
A brief statement of the évidence relatlng to thèse respective contentions la 
necessary: ' 

109 F.— 27 
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P. M. Covey testifled that the places where he measured tracks Nos. 
S atia 4 were on the stralght track, on the tangent; that it was "between 
two and a half and tHreë car lengths" from where the tracks leave each 
other. He also testlfled: "I found the inslde rail of No. 4, the rail nearest 
3, two and one-half Inches Jower than the outside rail. I found the inside 
rail of 3 nearest to rail 4 a fraction over one inch and a half lower than 
the outside rail, the furthest rail from 4. I measured in several différent 
places about half a car length along the track and found that condition. 
The measurement was made on the tangent or straight track. As to track 
3, there was no curve there. It was a straight track where I found the 
Inslde rail a fraction over an Inch and a half lower than the outside rail. 
Where thé rails are not of the same helght as to the perpendicular position 
of the cars. It will hâve a tendency to throw the tops of the cars together. 
The cars are not rigid, and set loosely on the trucks, with what is called a 
'king pin;' from the center of the cars down to the parts of the trucks, 
and hâve a bearlng of 3 or 4 taches space, and after the car has lost its 
perpendicnlar, one rail belng 2% inches lower than the other, I should think 
the top of the car would naturally pull it further, so that it would lean fur- 
ther than the 2% inches, owlng to the construction of the car. The distance 
between the tracks that I measured was about 5 feet and 11 inches. I know 
that It was not as much as 8 feet and 3 inches. Just 5 feet 11 inches. The 
distance that would give between the cars, allowing for the projection of the 
cars of about 2 feet each, would leave a space between the cars of about 2 
feet. The injury was from my shoulders up. My bips were not hurt at ail. 
There were no bruised spots from my shoulders down. I was standing on 
the hand holt, just above the stirrups. The stirrup goes a little under the 
car, and I was not standing up as high as the roof of the car. My head 
was not as high as the roof, or even with it. On the size of the car that 
was, it was lacklng about. 18 inches. The roof or eaves of the car could 
not strike my head In the position I was standing. » * • i know posi- 
tively how I was standing on the ladder. My head was not as high as the 
roof of the csir. I was standing on the flrst hand holt up of the ladder, and 
hand holt about even with my faead, and the lamp was on my arm. A tall 
man can stand up in the car. It la about 7 or 8 feet, I should judge. It 
Is higher than I would be standing on the bottom hand holt. My head 
would lack about 18 inches, standing on the bottom hand holt, of coming to 
the eaves of the car. The bottom hand holt is about even with the lloor 
of the car, and standing in the door the head does not come to the top 
of the 'door. ♦ • ♦ It was the extrême west car on No. 4 — on the west 
end of No. 4 — ^that I was hurt by. From where this coupling was made 
to where this car was supposed to strike me, where I lost eonsciousness, I 
should judge the distance — I did not count the cars, but, measuring the 
entire length of the track, I should judge it was thirty or forty car lengttis. 
In coupling this car back on the other cars, they did not run any cars 
down on No. 4 west. It is up hill that way. In leaving cars sitting on either 
track, you will bave to leave the brakes set on the west end to hold them. 
» « « The cars that got cornered the night before happened right about 
where I got hurt on 3 and 4. Tbese cars hit at the top. They were coal 
cars, and not loaded. I did not know of the condition of the track, and did 
not know what caused them to hit at the top." Joseph A. McDonald, who 
was with Oovey when the accident occurred, testiiied: "Said plaintiff (P. 
M. Oovey) received his Injuries at a point between two and a half and three 
car lengths frpm where tracks 3 and 4 came together." James Hartigan 
testlfled: "In order to allow cars to safely pass, they should be placed 
at least 30 feet from the heel of the frog. The heel is the wider part, 
where the rails are connected." George W. Moore testlfled to being on a 
car on track No; 3 after the accident, and passing one on No. 4 "back about 
2% or 3 car lengths" from the junction of the two tracks. He said "it 
must hâve been on the straight track. • • * i raised my legs to get 
them ont of the way, to take no chances on It. The roof of the car — the 
eaves — came over the ties. The roof of an ordlnary box car cornes about 
four Inches over. I never measured. I don't know exactly. At the bottom 
of the caT there was plenty of room for a man to pass through. I don't 
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know whether there was room for a man to pass through at the top of 
the car below the roof. I hardly think so." Eugène Clapp testifled: "ïhls 
car (the one on No. 4 track that struck Covey) was inside of the curve.^must 
hare been a shorter distance than 30 feet I should judge it was 22 to 2A 
feet, — somethlng like that. • * * We figure a car length at 30 feet. 
They run 36 and 40. Two and a half car lengths wonld be about 75 feet" 
F. M. Ferrls, who had charge of the tracks at Lordsburg, subpœnaed for the 
défendant, but first examined by the plaintiff, said It was "30 feet from the 
frog to the tangent," — meaning the curve was 30 feet long, — and that "when 
track No. 4 was made it was given an élévation of 2i^ inches, whlch is the 
standard for a seven-degree curve." During the progress of the trial Ferris 
examined the track again, and amended his évidence. His évidence, after 
the examination and the maklng of measurements, tended to show that 
the curve extended more than 96 feet He said that he testiiied the other 
day that he "thought it would clear a car at 30 teet." On second examina- 
tion, he said that he found the "élévation of that curve, by measurement, 1 
inch." "I measured ail around to the tangent, and found it 1 inch, instead 
of 21/è Inches, as I testifled before." The défendant ofCered other évidence 
tending to show that the tracks were properly constructed, and that the car 
which plaintiff struck stood on the curve, and not on the straight part of the 
track. 

ïhe court instructed the jury that they must détermine from the testimony 
the point or place of the accident; and if they believe from the testimony 
that the accident occurred on the curve of the track, and that there was 
danger in the cars meeting and passing each other at that point, and that 
the car on track No. 4 was carelessly left at the point of the accident by 
the employés of the défendant, "then you are instructed that the plaintiff 
cannot recover, because the accident in such case resulted from the careless- 
ness and négligence of a fellow servant of the plaintllï, for whlch the law 
allows no recovery. The jury was instructed as to the right of the plaintiff 
to recover If the stationary car was not on the curve, and if they were 
satisfied from the testimony that the track at the place of the accident was 
defeetively constructed, as claimed by the plaintiff in his pétition, and that 
the défendant knew of the defects in the track, or could hâve discovered 
them by exercise of reasonable diligence. The défendant requested the 
court to glve the jury three spécial charges. Each of thèse charges, in 
effect, instructed the jury to flnd a verdict for the défendant on the ground 
that the "undisputed évidence" showed that, through the négligence of the 
plaintiff or some of the crew worklng with him, the stationary car whlch 
struck the plaintiff was placed on track No. 4, wlthin the curve, and was 
near enough to the junctlon of the tracks to cause the accident. The court 
declined to glve each of thèse charges, and the défendant excepted. The jury 
found for the plaintiff, and assessed his damages at $10,000. A judgment 
was entered on the verdict. The défendant having moved for a new trial, 
and its motion being overruled, the case is brought hère on writ of errer. 

T. J. Beall and Wyndham Kemp, for plaintiff in errer. 
T. A. Falvey and Waters Davis, for défendant in error. 

Before PAEDEE, McCOEMICK, and SHELBY, Circuit Judges. 

SEDELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The controlling question in this case on the trial below was, 
-where did the accident occur? Was the car that struck the plain- 
tiff standing on the straight track, or had it been negligently left 
on the curve near the junction of the two tracks? If it were stand- 
ing on the curve near the junction of the tracks, the accident could 
hâve occurred without the fault of the défendant company; for 
the cars, in that event, would collide, although the tracks were prop- 
erly constructed. If, however, it occurred with the car standing 
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where the tracts were straight, the moTing car would hâve passed 
the standing car without collision if the tracks were properly con- 
structed. The learned counsel on both sides recognize this as the 
dominant question. Counsel for the plaintiff in error state the ques- 
tion: "In this case it appears that the précise issue presented by 
the court in its charge was as to whether plaintiff was injured on 
the straight track or on the curvature, and this record discloses 
that the jury found in his favor on that issue, without any évidence 
to support it." Counsel for the défendant in error state the same 
question in différent words: "Does the uncontradicted évidence 
show that plaintiif, P. M. Covey, was injured on the curve of the 
track at a place where the cars came so close together, by reason 
of their proximity to the junction of the two tracks, that there was 
not room to pass, and that that caused his injury, and not any de- 
fect in the track?" The charge of the court, the évidence, and thèse 
excerpts from the arguments flled hère, show clearly the question 
of fact that the court submitted to the jury. The question of fact 
is not to be decided by this court. If the jury erred in the verdict, 
and if the court erred in refusing to grant the motion for a new 
trial, there could be no remedy for either error in this court. The 
jury are the triors of the facts, and the question on the motion for 
a new trial is in the discrétion of the trial court. The sole question 
hère is, did the court err in submitting the question to the jury, 
was there sulïicient évidence tending to sustain the theory of the 
plaintiff, Covey, as to the accident, to make it a proper question for 
submission to the jury? The contention of the company in this 
court is that the évidence is uncontradicted that the car stood on 
the curve, and not on the straight track, when the collision occurred. 
It is true that there was évidence tending to show that it stood on 
the curve. But was there none to the contrary? It was proved that 
a car is from 30 to 40 feet long. Joseph A. McDonald, the company's 
yard master, who saw the accident, said that it occurred between 
two and a half and three car lengths from where tracks Nos. 3 and 

4 join. That would be not less than 75 feet from the junction of 
the tracks. Ferris, on his first examination, said that it was "30 
feet from the frog to the tangent"; and Eugène Clapp said that a 
car, to be inside of the curve, must hâve been a shorter distance 
than 30 feet from the frog. Moore testifled that at a distance of 
from two and a half to three car lengths from the junction of the 
tracks a car passing on track No. 3 would pass so closely to one 
standing on track No. 4 that he hardly thought there was room 
for a man to pass through at the top of the car. From this évi- 
dence the jury, if they believed it, might fairly conclude that the 
curve did not extend more than 30 feet from the junction of the 
two tracks, and that the accident occurred not less than 75 feet 
from the junction, and therefore on the tangent. 

Covey testifled that at a point from two and a half to three car 
lengths from the junction of the two tracks Nos. 3 and 4 they were 

5 feet 11 inches apart; that the inside rail of No. 4 was two and 
a half inches lower than the outside rail ; and that the rail of No. 
3 nearest to No. 4 was one inch and a half lower than the outside 
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rail of No. 3. This construction of the two tracks would make the 
cars on one track lean towards the cars on tlie other. The cars were 
shown to Project over the tracks, and to be set "loosely on the 
trucks." The cars were evidently so close near the top as to crush 
and wound the plaintifE, riding on the ladder. If this occurred on 
the tangent, and not on the curve, it was obviously caused by the 
improper construction of the tracks. "We think the évidence that 
it did occur on the tangent was sufQcient to make it a question for 
the jury. 

Speaking of the verdict, the learned counsel for the plaintiff in 
error say: 

"It can only be accounted for on the ground that the jury were either 
actuated by sympathy for the plaintiff, who was most seriously injured, 
or prejudiced against the Southern Pacific Company. The reports are full 
of corporation cases in which tlie opinions of emlnent judges, reversing the 
verdicts of juries on issues of fact, show unmistaliably that, in cases where 
corporations are parties to the suit, the eyes of the jurors are put in 
éclipse by the huge corporation itself, so that they are unable to see the 
merits of the case: and, unless the courts wlll exercise the judicial powers 
vested in them for wise and beneficent purposes, then the trial of issues 
of fact before juries in corporation cases will become judicial mockery, 
and the verdicts of juries 'as sounding brass and tlnkling cymbals.' " 

The trial court may set aside the verdict for proper reasons. In 
this case the learned trial judge who heard the évidence thought 
it sufBcient to sustain the verdict. The appellate court, on writ of 
error, cannot review the verdict of the jury. Although we might 
believe that we would hâve found a différent verdict, we are not 
allowed by law to distnrb the one found. If the évidence was such 
as to make it proper to submit the case to the jury, the appellate 
court has no right to set the verdict aside because the weight of 
évidence was against it. We are confined to questions of law, to 
the considération of exceptions taken on the trial to the admission 
and the rejection of évidence, and to the charge of the court and 
its refusais to give charges. We cannot deal with questions of 
fact, nor the weight to be given évidence which was properly ad- 
mitted. Insurance Co. v. Ward, 140 U. S. 76, 91, 11 Sup. Ct. 720, 
85 L. Ed. 371. As we think there was évidence sufBcient to make it 
proper to submit the case to the jury, the judgraent must be aflfirmed. 



HANOVER NAT. BANK OF CITY OF NEW YORK v. FIRST NAT. 
BANK OF BURLINGAMB, KAN. 

(Circuit Court of Appeals, Bighth Circuit. May 6, 1901.) 

No. 1,487. 

1. National Bakks — Presidbnt's Power to Procure Discounts. 

The président of a national bank, who has the actual management of 
its opérations, is authorized to procure the discount of its paper. 

2. National Banks— Power to Contraot Orallt. 

A national bank may make a binding oral agreement to repay money 
It borrows, and to pay notes it procures to be discounted. 
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8. Illégal Contbact Not Enfokceable. 

An action cannot be maintalned on a contract that Is Illégal or agalnst 
public pollcy, where both parties are equally culpable. 
4 Contract Enfobceablb Though Aiding Violator op Law. 

A contract In whose considération and performance nothing illégal 
or against public policy inheres may be enforced altliough it may inci- 
dentally aid one in evading or violating a law. 

5. AvoiDANCB OF Contract Kot Penalty fok Violation op a Statute un- 

LBss Presoribbd Thehbin. 

Where a statute commands certain parties to do, or prohibits them 
from doing, certain acts, and prescribes the penalties for tJieir violation 
of its commands, courts may not inflict other penalties for its violation 
upon other parties not named in the lavr by the avoidance of their 
contracta. 

6. Action on Contract Exbcutbd bt Plaintipp — Intention op Défendant 

to Violatb Law No Défense. 
One who bas recelved the benefits of the performance by the plaintifC 
■ of a contract which was neither malum in se nor malum prohibitum 
cannot successfuUy défend an action for the payment of his indebted- 
ness arlsing therefrom on the ground that he intended to do some illé- 
gal act, whlch was neither a part of the considération or of the per- 
formance of the agreement 
Caldwell, Circuit Judge, dissenting. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
6f Kansas. 

Edwin A. Austin and F. P. Prigg (0. M. Williams and 0. N. Ster- 
ry, on the brief), for plaintiff in error. 
Elijah Eobinson and J. T. Pringle, for défendant in error. 

Before CALDWELL, SAimOEN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. The Hanover National Bank of the 
City of New York, the plaintiff in error, discounted the note of C. M. 
Sheldon for |5,00b, due December 24, 1890, and paid the proceeds of 
this discount to the défendant in error, the First National Bank of 
Burlingame, Kan, When that note fell due, Sheldon failed to pay it, 
and the New York bank charged it up against the Kansas bank, but 
the latter refused to allow or pay any part of this charge, and insisted 
that the note had been discounted for Sheldon, and not for it. In this 
way the issue arose whether this note for |5,000 was discounted for 
Sheldon or for the Kansas bank, and when this case came to trial 
that issue was properly presented by the pleadings. At the close of 
the plaintiff's évidence the court instructed the jury to return a ver- 
dict for the défendant, and the only question for considération hère 
is whether or not there was any évidence which would hâve sus- 
tained a verdict for the plaintiff. 

The défendant adraitted in its answer that it received from the 
plaintiff the proceeds of the discount of the Sheldon note, but alleged 
that it immediately tumed them over to Sheldon pursuant to an un- 
derstanding between the plaintiff and Sheldon. At the former trial 
of this case, which was reviewed by this court in First Nat. Bank of 
Burlingame v. Hanover Nat; Bank of New York, 13 C. C. A. 313, 66 
Fed. 34, there was évidence that the Kansas bank placed the proceeds 
of the note to the crédit of Sheldon, and that he used themj but no 
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such évidence was introduced at the trial now under considération. 
There was no proof of the averments of the answer in this respect, 
but the défendant lef t the proceeds where the plaintiff 's évidence 
placed them, in the Kansas bank, and there was no évidence that Shel- 
don ever received the possession or use of one dollar of them. Thèse 
were the f acts of which there was évidence at the trial we are now 
reviewing: Sheldon was the président of the Kansas bank, and man- 
aged and controlled its opérations. For ail business purposes he was 
the bank. In the flrst part of September, 1889, he called upon the 
cashier of the New York bank, and negotiated with him for the dis- 
counting of promissory notes for the Kansas bank. In this interview 
he said that he did not want to put the name of the Kansas bank on 
the notes it wished to hâve discounted, because he did not wish to 
state the bank's indebtedness on account of thèse notes in the reports 
to the comptroller of the bank's financial condition, but that his bank 
would transfer its New York account from the Chemical National 
Bank to the plaintiff, and would authorize the latter to charge thèse 
notes to its account as they matured, and, in addition to this se- 
curity, Sheldon would sign or indorse the notes individually before 
they were discounted. The New York bank accepted this proposi- 
tion. It agreed to discount for the Kansas bank notes signed or in- 
dorsed by Sheldon individually, and the Kansas bank agreed to au- 
thorize the New Y'ork bank to charge thèse notes to its account as 
they matured. The offlcers of the New York bank never had any con- 
versation with Sheldon about discounting notes or loaning money to 
him individually. Immediately after this agreement was made, and 
pursuant thereto, the New York bank, on September 6, 1889, dis- 
counted for the Kansas bank a note for |2,500 made by J. A. Finch 
& Co., and indorsed by Sheldon without the indorsement of the 
Kansas bank. This note was subsequently twice renewed, and it was 
finally paid by the Kansas bank. On October 10, 1889, a note of the 
East Kansas Loan & Investment Company for |11,663.35, but with- 
out the indorsement of the Kansas bank, was discounted for the 
latter, and the proceeds paid to it in the same way. On February 
24, 1890, a note of the same company for $4,828.32, indorsed by Shel- 
don, but without the indorsement of the Kansas bank, was discount- 
ed, and the proceeds were i)aid over in the same way. Ail thèse notes 
were charged to the Kansas bank, and were paid by it without objec- 
tion. On September 23, 1890, Sheldon's note for $5,000, in contro- 
versy in this case, was discounted by the New York bank, and its pro- 
ceeds were paid over to the Kansas bank in the same way. The first 
référence to this discount in the correspondence from Kansas is in a 
telegram of September 8, 1890, concerning the bank's matters, which 
reads: 

"Hanover National Bank, Kew York: What about five thousand discount? 
Can y ou take it? Answer. Charge up twenty-flve hundred due tenth. An- 
swer. C. M. Sheldon, Pt." 

The second référence to it in that correspondence is in a letter of 
September 11, 1890, signed in the same way. The third communica- 
tion from Kansas concerning it is dated September 20, 1890, and 
requests the cashier of the New York bank to "place proceeds to our 
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crédit," if he can use it, and is signed "C. M. Sheldon." The cor- 
respondence from Kansas is sign^ indifEerently "C. M. Sheldon" 
and "0. M. Sheldon, Pt.," but refers alike to bank matters. The 
answer to this letter of September 20, 1890, was: 

"New York, Sept. 23i-d, 1890. 
"C. M. Sheldon, Prest, Burlingame, Kansas: Letter twentieth reeeived. 
Note credlted your account. Jas. T. Woodward, Prest." 

— And the proceeds of the note were on that day credlted to the 
Kansas bank, and not to Sheldon. There is much more testimony in 
this record, but enough has been recited to show that there was 
ample évidence hère to warrant a finding by a jury that Sheldon's 
note was discounted for the Kansas bank, and not for him, under the 
agreement of September 6, 1889. This issue must be examined and 
determined in the light of the prior transactions and the course of 
business between the banks and in view of the fact that the New 
York bank had the right to rely upon thèse, and, in the absence of 
notice to the contrary, to présume that the same course of action was 
continuing. The Kansas bank had the right to borrow money, and 
to procure a discount of its notes. It had the same right to borrow 
money and to procure a discount of its notes upon its oral as upon 
its written promise, and its oral agreement to pay the notes it pro- 
cured to be discounted when they matured, together with the 
fact that it reeeived their proceeds, charged it with as conclusive 
a légal liability as its promissory note or its indorsement would 
hâve created. Sheldon was the président and the actual manager 
of the bank. He had ample authority from it, by virtue of his oî&- 
cial position, to borrow money, to procure a discount of its notes, 
to agrée on its behalf to repay the money borrowed, and to contract 
on its behalf to pay the discounted notes as they matured. Auten v. 
Bank, 174 U. S. 125, 149, 19 Sup. Ot. 628, 43 L. Ed. 920; United States 
Nat. Bank v. First Nat. Bank of Dttle Rock, 24 C. C. A. 597, 600, 
79 Ped. 296, 299, 49 U. S. App. 67, 72; Bank v. Smith, 23 C. C. A. 
80, 77 Fed. 129, 135; Fleckner v. Bank, 8 Wheat. 338, 360, 5 L. Ed. 
631; Wild v. Bank, 3 Mason, 505, Fed. Cas. No. 17,646; Bank v. 
Perkins, 29 N. Y. 554, 569, 86 Am. Dec. 332; Cooke v. Bank, 52 N. 
Y. 96, 114, 115, 11 Am. Eep. 667; Bank v. Wheeler, 21 Ind. 90; Mer- 
chants' Bank t. State Bank, 10 Wall. 604, 650, 19 L. Ed. 1008. There 
was évidence in this case for the considération of the jury which 
tended to prove that the Sheldon note was discounted for the Kansas 
bank, and that that bank agreed with the plaintifif that it would pay 
it at its maturity. 

It is said that the agreement was not that the New York bank 
might charge the discounted notes to the Kansas bank as they ma- 
tured, but that in the case of each discount the Kansas bank would 
give such authority, and that, while it did so in every other in- 
stance, it failed to do so in the case of the Sheldon note, because 
the authority is signed by C. M. Sheldon individually. The corre- 
spondence clearly indicates that Sheldon's individual signature was 
often made when he was acting and writing for the bank, Whether 
or not this was true in this particular instance is not material, be- 
cause an agreement to authorize a charge of a note to be discounted 
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constitutes as effective a création of a liability to pay it after ît bas 
been discounted as thé actual grant of the authority. 

Another contention of counsel for the bank is that the contract 
between the two banks is incapable of enforcement, because Sbel- 
don informed the New York bank that the reason why he wanted to 
make the agreement without putting the indorsement of the défend- 
ant on the paper was that he did not wish to report to the comptrol- 
1er and to publish the fact that his bank had procured thèse redis- 
counts. It is insisted that this statement of Sheldon when the con- 
tract was made injected into it a fatal vice, because it brought home 
to the New York bank knowledge of the fact that the contract might 
assist Sheldon in evading or violating the provisions of section 5211 
of the Revised Statutes, which requires the présentation to the comp- 
troller of the currency, and the publication of the reports of the 
resources and liabilities of a national bank. But there are several 
reasons why this position is not tenable. In the first place, the ar- 
gument is founded on the principle that an action cannot be main- 
tained on a contract that is illégal or against public policy, in which 
both parties are equally culpable. Bartle v. Coleman, 4 Pet. 184, 
7 L. Ed. 825; Trist v. Child, 21 Wall. 441, 22 L. Ed. 623; Marshall 
V. Railroad Co., 16 How. 314, 14 L. Ed. 953; Hinnen v. Newman, 
35 Kan. 709, 12 Pac. 144. But this rule has no application to an 
agreement which has no considération, and which requires the per- 
formance of no act that is either illégal or against public policy; 
and that is the character of the contract hère in issue. Neither the 
intention of Sheldon not to report the rediscounts nor his statement 
of that intention constitutes any part of the considération of this 
agreement. The only considération for the advances of the New 
York bank was the discounts and the interest it would obtain, while, 
on the other hand, the only considération for the promise of the 
Kansas bank was the use of the money it would secure, and the 
excess of discounts and interest it would earn above those that it 
would pay. The intent or purpose of Sheldon could not hâve been 
a part of the considération of the agreement, because neither he nor 
the Kansas bank promised to accomplish that purpose, and there 
is no évidence that it ever was accomplished. It was at most a mère 
collatéral, incidental, unaccomplished purpose, and could constitute 
no bar to the enforcement of the agreement. The mère fact that a 
contract the considération and performance of which are lawful in- 
cidentally assists one in evading a law is no bar to its enforce- 
ment. Green. Pub. Pol. p. 538, rule 464; House v. Soder, 36 Tex. 
629; Gerhard v. Neese. Id. 6.35; JefEerson v. Burhans, 29 G. C. 
A. 481, 85 Fed. 949, 58 Ù. S. App. 586, 593, 595. 

Another reason why the statement and intention of Sheldon to 
violate the provision of the national banking act to which référence 
lias been made constitutes no défense to an action upon this contract 
is that the penalties for such a violation are prescribed by that act, 
and an avoidance of the unreported légal liabilities of the bank is 
not among them. If Sheldon had accomplished his purpose, if he 
had actually failed to report thèse rediscounts, the ]>erformance of 
this contract might, nevertheless, hâve been compelled. Sections 
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5213 and 5209 of the Eevised Statutea prescribe penalties of fines 
and imprisonment for a failure to make a true report of the resources 
and liabilities Of à bank. But the acts of congress nowhere déclare 
that the contracta On -which those resources and liabilities are based 
shall become either void or linenforceable on account of such failure. 
Wliere a statute commands certain parties to do certain acts, and 
prescribes the penalties for their violation of its command, it is not 
the province of the courts to inflict other penalties upon innocent 
parties not named in the law on account of such a violation. End. 
Interp. St. § 458; Speer v. Board, 32 C. C. A. 101, 110, 88 Fed. 749, 
758, 60 U. S. App. 38, 53; Bank v. Whitney, 103 U. S. 99, 102, 26 
L. Ed. 443; Bank v. Matthews, 98 U. S. 621, 627, 25 L. Ed. 188; 
Bank v. Stewart, 107 U. S. 676, 2 Sup. Ct. 778, 27 L. Ed. 592; Gold- 
Mining Co. v. Rocky Mountain Nat. Bank, 96 U. S. 640, 642, 24 L. 
Ed. 648; O'Hare v. Bank, 77 Pa. 96, 102; Weber v. Bank, 12 0. C. 
A. 93, 64 Fed. 208, 210; Westheimer v. Weisman, 60 Kan. 753, 756, 
57 Pac. 969; Town of Milford y. Town of Worcester, 7 Mass. 48; 
Parton V. Hervey, 1 Gray, 119; Rex v. Inhabitants of Birmingham, 
8 Bam. & C. 29. Where a statute imposes a penalty on an offlcer 
for solemnizing a marriage under certain circumstances, but does 
not déclare the marriage void, it is valid, but the penalty attaches 
to the officer who performed the prohibited ceremony. Town of Mil- 
ford V. Town of Worcester, 7 Mass. 48. Section 5136 of the Eevised 
Statutes impliedly forbids a national bank to loan money upon 
real-estate security. But a mortgage upon real estate given to a 
bank to secure a contemporaneous loan or future advances is valid 
between the parties, and may be enforced. Bank v. Matthews, 98 
U. S. 621, 25 L. Ed. 188; Bank v. Whitney, 103 U. S. 99, 26 L. Ed. 
443. Section 5201 expressly prohibits a loan by a national bank 
upon a pledge of its own shares. But such a pîedge was enforced 
in Bank v. Stewart, 107 U. S. 676, 2 Sup. Ct. 778, 27 L. Ed. 592. 
Section 5200 forbids any bank to loan to one person or flrm an 
amount in excess of one-tenth of its actually paid capital stock. 
But it is no défense to an action for the recovery of money loaned 
by a bank that the amount of the loan exceeded the limit prescribed 
by this section. Gold-Mining Co. v. Kocky Mountain Nat. Bank, 
96 U. S. 640, 24 L. Ed. 648; O'Hare v. Bank, 77 Pa. 96; Pangborn 
v. Westlake, 36 lowa, 546. Section 5202 provides that no national 
bank shall ''be indebted or in any way liable to an amount exceed- 
ing the amount of its capital stock • • • paid in * * * ex- 
cept on" circulation, deposits, spécial funds, or declared dividends. 
But it îs no défense to an action for a debt of the bank that its 
indebteduess exceeded the limitation fixed by this provision of the 
banking act. Weber v. Bank, 12 G. C. A. 93, 64 Fed. 208. 

Pinally, the contract upon which this action is founded was nei- 
ther wrong in itself nor was it forbidden by statute. There was no 
moral turpitude in it, and there was nothing prohibited by law or 
by public policy either in its considération or in its performance. 
The proposed omission of Sheldon to report and publish the redis- 
counts was not evil in itself. It was wrong only because the stat- 
ute had directed that $ true report should be made and published. 
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In the absence of such a statutory provision, it was as right morally 
to fail to make and publish as it was to make and publish such a 
statement. The évidence tends to prove that the Nev? York bank 
has performed its part of the agreement; that it has discounted 
the Sheldon note, and paid its proeeeds to tlie Kansas bank. No 
rule of morals or of law occurs to us which requires a court to per- 
mit this défendant to retain ail the beneflts of this agreement, to 
repudiate its burdens, and to violate the law which requires it to 
pay its just debts, simply because its président once had an inten- 
tion to violate another law. One who has received the beneflts of 
the complète performance by the plaintiff of a contract which was 
neither malum in se nor malum prohibitum cannot successfully 
défend an action for the payment of his indebtedness which has ac- 
crued therefrom on the ground that either he or another intended 
to do some unlawful act which was no part of the considération 
nor of the performance of the agreement. Armstrong v. Toler, 11 
"VvTieat. 258, 272, 278, 6 L. Ed. 468; McBlair v. Gibbes, 17 How. 232, 
235, 236, 15 L. Ed. 132; Brooks v. Martin, 2 Wall. 70, 81, 17 L. Ed. 
732; Planters' Bank v. Union Bank, 83 U. S. 483, 500, 21 L. Ed. 473. 
The judgment below is reversed, and the case is remanded to the 
court below, with instructions to grant a new trial. 

TECAYEE, Circuit Judge (concurring). There was ample testi- 
mony in this case to warrant a jurj' in finding that the Hanover Na- 
tional Bank placed the amount of the Sheldon note — i. e. the sum 
of 15,000 — to the crédit of the First National Bank of Burlingame, 
Kan., on its books, with the understanding that the money was ob- 
tained for the use of the latter bank, and not for the use of Shel- 
don, and upon the further understanding and agreement that when 
the note matured according to its terms the amount thereof might 
be charged against the account of the Kansas bank with the Han- 
over National Bank, as was in fact done when the paper matured. 
The évidence as respects the party to whom the loan was made, 
whether to Sheldon or to the First National Bank of Burlingame, 
Kan., of which he was the président, and the évidence as respects 
the agreement that the amount of the loan should be charged to the 
Kansas bank when it matured, was clearly of such a nature that 
thèse issues should hâve been submitted to the jury. And if the 
jury had found, in accordance with the contention of the plaintiff 
bank, that the loan was made to the Kansas bank, and not to Shel- 
don, then, so far as the plaintiff bank was concerned, the Kansas 
bank was the principal debtor, and Sheldon, who had executed his 
note for the loan, was merely a surety for its repayment. 

It is said, however, that the action of the trial court in withdraw- 
ing the case from the jury may be sustained because the plaintiff 
bank was advised before it made the loan that the défendant bank 
did not intend to enter the loan on its books either in the form of 
rediscounted paper or as a part of its bills payable, and that, having 
knowledge of this fact when it made the loan, it should not be al- 
lowed to recover. It is to be observed, however, that the plaintiff 
bank neither directed, requested, nor stipulated that the loan, when 
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made, shoulâ be entered on the books of the défendant bank in any 
particular manner, or tbat no entry thereof sbould be made. The 
information in question was communicated to the plaintiff bank by 
Sheldon simply as an explanation of bis désire to give bis own 
note as an évidence of the debt, rather than the note of the défend- 
ant bank. The plaintiff bank was not advised that the borrower 
intended to make an unlawful use of the money which it desired to 
obtain; neither had it any power to prescribe the manner in which 
the borrower should make a record of the indebtedness on its own 
books. It follows, therefore, that the money in question was not 
loaned by the New York bank to the Kansas bank in considération 
for the doing of any unlawful or immoral act by the latter bank, 
or in considération of its promise to do any sucli act. The money 
was loaned solely in conséquence of the defendant's promise to re- 
pay it, and this promise to repay, which the présent action is brought 
to enforce, is not founded either in whole or in part upon an illégal 
or an immoral considération. Such being the situation, no reason 
is perceived why the promise may not be enforced in a court of jus- 
tice. Neither can it be said that by loaning the money under the 
circumstances aforesaid, which was an act in itself entirely lawful, 
the plaintiff bank became either an aider, abettor, or an accessory 
to any crime committed by any oflScer or ofScers of the défendant 
bank, since the latter were not the plaintifl's agents in making a 
record of the loan on the books of the défendant bank; nor were 
such oflficers bound to comply with any directions of the plaintiff 
with référence to the making of such an entry, even if such direc- 
tions had been given. It was undoubtedly the duty of the officers 
of the défendant bank to make a proper record of the loan on its 
books of account, but, if they violated that duty, they did so of 
their own volition. The plaintiff bank did not request, direct, or 
stipulate that any false or misleading entry should be made. Un- 
der thèse circumstances there is no rule of law which, when prop- 
erly applied, will prerent the plaintiff bank from recovering. It 
would be carrying the doctrine which is invoked by the défendant 
wholly too far to say that one who loans money to another cannot 
recover it if he receives an intimation at the time of making the 
loan that the borrower will perhaps make an unlawful use of the 
whole or a part of the sum borrowed, or that he will not make 
such an entry of the loan on his own books as he ought to make. 
It has been held that, where an illégal contract bas been executed 
by the parties thereto, the money or thing which issued out of 
the illégal transaction, and is in the hands of one wrongdoer, may 
form a légal considération between the parties for a promise, express 
or implied, to pay the same, or a part thereof, to the other, and 
that the court will not unravel the transaction to discover the origin 
of the fund. Planters' Bank v. Union Bank, 16 Wall. 483, 499, 500, 
21 L. Ed. 473; Brooks v. Martin, 2 Wall. 70, 17 L. Ed. 732. If this 
be so, and if money which has been realized in an unlawful transac- 
tion may be recovered by one wrongdoer from another upon an im- 
plied promise, after the unlawful transaction has been consummated, 
I can perceive no suflScient reason for denying the plaintiff's right 
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to recover in the case at bar, although it did hâve knowledge that 
the défendant bank did not intend to make such an entry of tbe 
loan upon its books as it ought to hâve made. For thèse reasons 
I concur in the reversai of the judgment. 

CALDWELL, Circuit Judge (dissenting). The court sustained a 
demurrer to the plaintiff's évidence, and directed the jury to return 
a verdict for the défendant, which was done. The note discounted 
by Sheldon was his own individual note. It was not payable to 
nor indorsed by the défendant bank. It was not the property of the 
défendant bank at any time, and its exécution, existence, and dis- 
count were unknown to the bank, and whoUy unauthorized by it. 
The note was the personal obligation of Sheldon, and discounted 
for his own personal use and benefit. Thèse facts are overwhelm- 
ingly established by the plaintiff's own testimony and letters. We 
hère quote a sample of the letters which refer to the note in suit: 
"The Hanover National Bank of the City of New Yorli. 

"New York, December 15th, 1890. 

"C. M. Sheldon, Président, Burlingame, Kansas — ^Dear Sir: Keferrlng to 
your Personal note $5,000 due December 24th, our board insists that the 
First National Bank of Burlingame should guaranty it We accordlngly In- 
close form of guaranty for signature, and return, and remain, 

"Yours, very truly, Wm. Halls, Jr., Asst. Cashier." 

No guaranty in writing or otherwise was ever given, but, on the 
contrary, as soon as the plaintifE bank made a claim against the 
défendant bank for the amount of the note, it promptly denied any 
liability therefor. There is not a syllable of évidence going to show 
that Sheldon had any authority to bind the bank in this transac- 
tion, if we except his alleged statements to the offlcers of the plain- 
tiff bank, which are mère hearsay, and of which more hereafter. 
It is said the money was placed to the crédit of the défendant bank, 
but the bank was a mère conduit through which it passed to C. M. 
Sheldon, who immediately drew it ont on his personal checks, and 
for his Personal use ; and this fact is distinetly stated in the answer. 
This is the second appearance of this case in this court. When 
the case was hère the first time, Judge Sanborn, delivering the 
unanimous judgment of the court, said: 

"But the évidence was undlsputed that the New York bank discounted 
this note on September 23, 1890; that by direction of Sheldon it placed the 
proceeds of it on its books to the crédit of the Kansas bank, and telegraphed 
to Sheldon to that elïect on the same day; and that immediately upon the 
receipt of that telegram by Sheldon thèse proceeds were placed to his 
crédit in the Kansas bank, and were used by him. Just as soon as he 
learned that the New York bank had credited the Kansas bank with this 
money on its books, he caused it to be charged to the Kansas bank, and 
credited to himself on the books of the latter, and he used it The Kansas 
bank neither retained nor enjoyed the proceeds of this discovmt, nor did it 
receive any Interest, commission, or other benefit from the transaction." 
First Nat Bank of Burlingame v. Hanover Nat. Bank of New York, 13 C. C. 
A. 313, 66 Fed. 34. 

There is no évidence questioning or contradicting this flnding of 
fact in the présent record. The assistant cashier of the plaintiff 
bank, upon whose testimony the plaintiff relies for a recovery, re- 
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ferring to the discount ol thè note in controversy, says, "The First 
National Bank of Burlingame was to give us their authority to 
charge to their account at maturity," not that the authority had 
been or was given. If Sheldon had, or claimed to hâve, any such 
authority, why did the plaintiff bank not exact the guaranty at the 
time? If àny such guaranty was then nmde, why write to Sheldon 
months afterwards, insisting that he should obtain the guaranty of 
the défendant bank for "your personal note $5,000, due December 
24th"? Under the testimony it is not possible to maintain the 
claim that at the time the note was discounted it was then a lia- 
bility of the défendant bank. On the contrary, it was then dis- 
tinctly agreèd between Sheldon and the plaintiif bank that the loan 
was made to Sheldon personally on his individual note and crédit, 
and not to the bank, and that Sheldon alone, and not the défend- 
ant bank, was the borrower and the debtor in the transaction. This 
fact is conclusirely established by the plaintiff's books and by the 
testimony of , its assistant cashier, who states rery f uUy the reason 
why the crédit was given to Sheldon, and not to the bank. He says: 

"Mr. Sheldon practically said tliat the demands for money in his section 
were at times greater than his bank's resources admitted of their supplying 
■without redlseounting or borrowing. Now, they did not want to rediscount 
or borrow, and put it on the boolts In that Way, beeause they would hâve to 
show the people that they were borrowers of money; and they wished to 
avold this. * • * We demurred a little at that, but, as he was so urgent, 
and said it would only be for a moderate amount, and only for the emergen- 
cles of those times when his banli would be short, we agreed to do It in 
that way. Q. So you understood that Mr. Sheldon did not want to sign 
the name of the bank to this note, or indorse the notes in the name of the 
bank, beeause the people would flnd out that the bank was borrowing money? 
A. That is practically the idea. * * * I may also explain that the comp- 
troller calls for reports from national banks at certain periods, and he did 
not wish to show in the newspaper publication of thèse reports that his 
bank was a borrower." 

And again he says Sheldon said: 

"The demand they had for money was greater than their resources would 
supply, and they did not like to hâve to publish in their statement, which 
they were called upon (or from time to time by the comptroiler of the cur- 
rency, any bills redlscounted or bills payable, and Mr. Sheldon had devised 
the idea, whlch one or two other bank ofRcers had also followed, of having 
paper discounted" In this way. 

And, coming to the particular note in controversy, he says: 

"In this particular instance the proposition was that the First National 
Bank of Burlingame was to give us their authority to charge to their account 
at maturity such notes as we had discounted in this way, and it was upon 
that proposition, with the correspondence we had had before, that the prési- 
dent and I passed the paper after our board of directors had referred it to 
us under the belief that It was for that bank." 

When Sheldon urged that the loan be made to him, and not to the 
défendant bank, for the reasons he had stated, the plaintiff's assist- 
ant cashier says : 'We demurred a little at that, but, as he was so 
urgent, and said it would only be for a moderate amount, and only 
for the emergencies of those times when his bank would be short, 
we agreed to do it in that way." "We agreed to do it in that way," 
— ^in what way? In the way Sheldon wanted it donc, and that was that 
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his note should be discounted for him; the liability tiereoii sliould 
be his, ând not the bank's. ïo hâve chargea the défendant bank 
with the note would hâve frustrated the very purpose Sheldon had 
in view. He did not want to make it a liability of the bank, "be- 
cause the people would find out that the bank was borrowing mon- 
ey." The plaintiff bank yielded to Sheldon's "urgent" appeal, and 
agreed to do it in that way, and discounted the note on Sheldon's 
Personal crédit, and its books, accounts, and letters show that fact, 
and conflrm the testimony of its cashier. Obviously, if Sheldon, or 
any other ofBcer of the bank, had been indicted under section 5209, 
Rev. St. U. S., for not including in the report of the bank's condi- 
tion this note as a liability of the bank, as required by section 5211, 
he could not hâve been convicted. The note itself, the plaintiÊE's 
books, and the testimony of the plaintiff's cashier would hâve shown 
to a démonstration that it was Sheldon's personal debt, and not 
the debt of the bank. The nearest approach to Connecting the de- 
fendant bank in any way with the transaction would hâve been 
the statement of the plaintiff's cashier that Sheldon said the bank 
would at some future time guaranty the payment of the note, which 
it never did. It is equally clear, upon the proof in this case, that, 
if the plaintiff bank had brought an action against Sheldon on this 
note, it must hâve recovered, and it is doubtless because of his in- 
solvency that the plaintiff now seeks to convert his note into an 
obligation of the bank. Let it be noted that the plaintiff makes no 
claim that there was any mistake, oversight, or accident in the 
transaction, or that the note, and its books, accounts, and letters 
do not truly show the transaction as it actually took place. It 
rests its claim wholly on an alleged promise of Sheldon that the 
bank wonld at some future time guaranty the payment of his note. 
Having given the crédit to Sheldon originally for the reason and 
purposes stated by its cashier, the plaintiff wiil not now be heard to 
set up a claim that the note was discounted for the bank, and is 
the bank's debt, and not Sheldon's. Manifestly, it was not the 
bank's debt when the note was discounted. It was expressly stipu- 
lated that it should not be, and confessedly nothîng transpired after- 
wards to make it such. It is not doubted but what, if this issue 
had been submitted to the jury, their verdict would hâve been for 
the défendant. Upon this issue, however, if there had been no other, 
the case should hâve been submitted to the jury. 

But there was another issue, and it is stated in the brief of coun- 
sel for the plaintiff in error that it was upon this latter issue that 
the lower court directed a verdict for the défendant. The plaintiff 
bank, perceiving that the note was Sheldon's individual paper, and 
not indorsed by the bank, and that its books and letters showed that 
the note was discounted for and charged to Sheldon personally, 
and not to the défendant bank, was driven to seek a recovery upon 
a contract not only not disclosed by the writings, but flatly incon- 
sistent with them. In doing so it has simply jumped out of the 
frying-pan into the fire. It now says that the transaction was made 
to appear to be one with Sheldon personally for the purpose of 
circumventing and evading the provisions of the national bank act. 



432 109 FEDERAL REPORTER. 

Section 5211 of the Eerised Statutes of the United States reads as 
follows: 

"Erery association shall make to the comptroller of the currency not less 
than flve reports durlng each year, accordlng to the form which may be 
prescrlbed by hlm, verlfled by the oath or aflarmation of the président or 
cashler of such association, and attested by the signature of at least three 
of the directors. Each such report shall exhibit, in détail and under appro- 
prlate heads, the Ipesources and liabilities of the association at the close of 
business on any past day by him speeified; and shall be transmitted to tlie 
comptroller within flve days after the receipt of a request or réquisition 
therefor from him, and in the same form in whlch it is made to the 
comptroller shall be published In a newspaper published in the place where 
such association Is established, or If there Is no newspaper in the place, tUen 
in the one published nearest thereto in the same county, at the expense of 
the association; and such proof of publication shall be furnlshed as may be 
required by the comptroller. The comptroller shall also hâve povper to call 
for spécial reports from any particular association whenever in his judg- 
ment the same are necessary in order to a fuU and complète knowledge of 
its condition." 

Section 5209 of th.e same statutes déclares: 

"Bvery président, director, cashler, teller, clerk or agent of any associa- 
tion * • * who makes any false entry m any book, report or statement 
of the association with Intent, in either case, to injure or defraud the 
association or any other company, body polltic or corporate, or any individual 
person, or to deceive any oifflcer of the association or any agent appointed 
to examine the affaira of any such association, * • • shall be deemed 
guilty of a mlsdemeanor, and shall be Imprisoned not less than flve years 
nor more than ten." 

The plaintiff's assistant cashier testifled, as we liave seen, that 
Slieldon desired to circumvent the requirements of the statute which 
we hâve quoted, and which makes it the duty of the officers of na- 
tional banks to report, under oath, the liabilities of their banks, and 
publish the same in a newspaper published in the place where the 
bank is established, and to that end, the witness says, "Mr. Sheldon 
had devised the idea" described in détail by the witness whose testi- 
mony we hâve elsewhere set out. That "idea" was that, if the défend- 
ant bank then indorsed or guarantied the payment of the note, its 
officers would be compelled by the requirements of the statute quoted 
to report it as a liability of the bank to the comptroller of the cur- 
rency, and to publish that report in a newspaper printed in the town 
where the bank was situated; and Sheldon said he did not want the 
bank ofBcers compelled to do that, "because the people would find out 
the bank was borrowing money," and for this reason he wanted the 
plaintiff bank to discount the note upon his individual indorsement 
and crédit, and that at some future time the bank would guaranty its 
payment; and the plaintiff's assistant cashier says, "We agreed to 
do it in that way;" and it is upon this agreement that the plaintiff 
bank now seeks to recover, It must be conceded that there is not a 
scintilla of évidence that the défendant bank ever did afterwards 
guaranty or otherwise do any act to render it liable for the note. 

At this point it may be observed that, whatever implied powers a 
bank président bas to borrow money for his bank, he has no implied 
power to borrow in the mode and for the reasons stated in the testi- 
mony of the plaintiff's cashier. National banks were brought into 



HANOVEE NAT. BANK V. FIRST NAT. BASE, 433 

being by an act of congress. They are fédéral corporations, and 
quasi public institutions. They were brought into existence at a 
critlcal period in the history of the country as a means of rendering 
flnancial aid to tlie government, and of providing the people with a 
Sound currency, national in its cbaracter, and as a means of alïord- 
ing safe depositories for public and private moneys. To accomplish 
thèse extremely désirable objects, and for the security and protection 
of the public, the act creating thèse institutions exacts from their 
ofQcers, under heavy penalties, a rigid observance of its requirements, 
and subjects thèse institutions to a large measure of governmental 
control and supervision. Among other requirements, the statute 
malies it the duty of every national bank to make, under oath, not 
less than flve reports during each year to the comptroller of the cur- 
rency, and as many more reports as that ofQcer may require, showing 
the "resources and liabilities" of the bank; and thèse reports are re- 
quired to be published in a newspaper published in the place where 
the bank is situated; and the act déclares that any ofiQcer of the bank 
■who makes any false report or statement shall be "imprisoned 
not less than flve years nor more than ten." And as a means of 
ascertaining whether the ofiScers of thèse associations are complying 
with the requirements of the law, and whether their reports state 
truly the resources and liabilities of their banks, the government 
stipulâtes for and exercises the power of Visitation over them, 
and sends its oiBcers, known as "bank examiners," to examine the 
condition of thèse banks when and as of ten as the comptroller of the 
currency deems necessary. It will be observed that the officers of 
national banks hâve duties to perform which are public in their na- 
ture, and which they are required to perform for the security and 
protection of the public, and for not performing which they are 
liable to a heavy penalty. To carry out Sheldon's idea, it was neces- 
sary for the plaintiff bank to become an active participant in the 
scheme to évade and violate the statute. The basis of the whole 
agreement now set up was the fraudulent concealment of a fact the 
law required to be report ed to'the comptroller of the currency, and 
published for the protection of the public. It was to be done so art- 
fully that no bank examiner could ever discover the fraud. To ac- 
complish this, it was absolutely essential that the plaintiff bank 
should assert, as it did, and make its books show, as it did, that the 
note was discounted for the account of Sheldon personally, and that 
there was no liability on the bank for the same. AU this the plaintiff 
bank agreed to do and did do. A more shocking agreement was 
probably never entered into by a reputable financial institution. It 
involved a violation of the act of congress by the officers of both 
banks, — on the part of the plaintiff bank a false statement, in this: 
that it would report the sum of the note as due from Sheldon instead 
of the défendant bank; and on the part of the défendant bank a 
false statement of its liabilities. If Sheldon's note was then a lia- 
bility of the défendant bank, as now claimed, then this agreement 
necessarily contemplated the commission of fraud and perjury, which 
the statute denounces and punishes as a crime. In view of this 
obvions fact, it is not surprising that, when Sheldon unfolded to the 
109 F.— 28 
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plaintiff bank this shocking acheme whicli he h^d devised to cheat 
tihe law and defraud the public, tlie plaintiff 's casMer says, "We de- 
murred a little at that;" but they did not stand on their demurrer, 
and theîr virtuous instincts soon gave way under tbe urgent plea 
of Sheldon, and he says, "We agreed to do it in tbat way." Hère we 
bave a distinct agreement amounting in law to a deliberate con- 
spiracy between Sbeldon and tbe plaintiff bank to violate tbe statute 
and defraud tbe public if tbe note was tben a liability of tbe bank. 
In tbe face of tbese facts it is vain to talk about tbe plaintiff bank 
being an innocent party. It is said tbese facts constitute no défense 
to this action, because tbe penalties for tbe violation of tbe statute 
"are prescribed by that act, and an avoidance of tbe unreported légal 
liabilities of the bank is not among them." No one contends that, 
when a bank fails to report its debts, it is tbereby discbarged from 
them. But if one national bank, for the purpose of enabling another 
national bank to évade tbe provisions of the statute requiring it to 
malie a true report to the comptroller of the currency of its liabilities, 
agrées to discount and does discount tbe individual note of the prési- 
dent of the latter bank witbout the indorsement or guaranty of tbe 
latter bank, tbe former bank wîll not thereafter be heard to set up 
a claim that the note is the obligation of tbe bank, and not the Per- 
sonal obligation of its maker, as it purports to be. 

It is well settled that ail contracts which bave a tendency to cor- 
rupt persons holding any ofSce or trust under a statute which imposes 
on them the performance of any act for the protection of the public 
are void as against public policy. Tbe law will not permit one to en- 
courage, aid, or assist another to be unfaithful in tbe discharge of a 
légal duty be owes to the public, and any contract or agreement hav- 
ing that for its purpose or having that tendency is void. Chicago, 
M. & St. P. B. Co. V. Wabash, St. L. & P. R Go., 9 0. 0. A. 659, 61 Fed. 
993, and cases there cited. And when a statute makes tbe nonob- 
servance of its requirements a crime, for which a penalty is imposed, 
a contract made to évade the statute, or to aid or abet its violation, 
or which bas that tendency, is void, independently of any question 
of public policy otber than that appearing from the statute itself. 
Tbe doctrine rests on the impregnable principle that no one can 
corne into a court of justice, and seek the assistance of the law, 
whose claim is founded on a contract or agreement made to évade or 
circumvent the law. In Bartlett v. Vinor, Cartb. 252; Id., Skin. 322, 
Holt, C. J., said : "Every contract made for or about any matter or 
thing which is prohibited or made unlawful by any statute is a void 
contract, tbough tbe statute does not mention that it shall be so, but 
only inflicts a penalty on the offenders, because a penalty implies a 
prohibition, tbough there are no prohibitory words in the statute." 
Lord Mansfleld, in Drury v. Defontaine, 1 Taunt. 136, referring to a 
case in which the contrary had been held, said, "The law bas since 
changed, and, if any act is f orbidden under a penalty, a contract to do 
it is now held void." And in Belding v. Pitkin, 2 Gaines, 149, tbe 
court said : "It is too salutary and well-settled a principle to be in 
any measure infringed that courts of justice ought not to assist an 
illégal transaction in any respect. It is the first principle, and not to 



HANOVER NAT. BANK V. FIRST NAT. BANK. 435 

be touched, that a coutract, m order to be binding, must be lawful. 
Whenever tbe considération wbich is the ground of tbe promise, or 
tbe promise whicb is tbe eiîect or conséquence of the considération, 
is nnlawful, the whole contract is void." 

The rule is now firmly established that, where a statute imposes a 
penalty to protect the public against fraud of imposition, or to pro- 
tect the publie health or morals, the imposition of the penalty 
amounts to a prohibition of acts in violation of it, and ail contracta 
tending to that resuit are void. Statutes which prohibit worldly 
labor on the Lord's day, and impose penalties for their violation, 
never in terms déclare that contracts made on that day shall be void. 
But the principle is well settled that ail contracts made on that day, 
like ail other contracts made in violation of a statute which inflicts 
a penalty for the prohibited act, are void. Swann v. Swann (C. C.) 
21 Fed. 299, 306; 2 Pars. Cont. 886; Lyon v. Armstrong, 6 Vt. 219; 
Kobeson v. Prench, 32 Metc. (Mass.) 24, 45 Am. Dec. 236; Gregg v. 
"Wyman, 4 Cush. 322; Hazard v. Day, 14 Allen, 487. We forebear 
to cite the multiplied cases supporting the foregoing propositions. 
It is enough to cite and quote briefly from two comparatively récent 
décisions of the suprême court of the United States. In Gibbs v. 
Gas Co., 130 U. S. 396, 410, 9 Sup. Ct. 553, 32 L. Ed. 979, the suprême 
court, speaking by Mr. Chief Justice Fuller, said : 

"The law 'cannot recognize as valid any undertaking to do what funda- 
mental doctrine or légal rule directly forbids. Nor can It give effect to any 
agreement the making whereof was an act violating law. So that, in short, 
ail stipulations to overturn — or In évasion of — what the law bas established; 
ail promises Interfering with the workings of the maehinerv of the govern- 
ment in any of Its departments, or obstructing its officers in their officiai 
acts, or corrupting tbem; ail detrimental to the public order and public good, 
5n such manner and degree as the décisions of the courts hâve deflned; ail 
made to promote what a statute has declared to be wrong, — are void.' 
Bish. Cont § 549; Woodstock Iron Co. v. Richmond & D. Extension Co., 129 
V. S. 643, 9 Sup. Ct. 402, 32 L. Ed. 819 (decided at this term), opinion by Mr. 
.Tustice Field; Trist v. Child. 21 Wall. 441, 22 L. Ed. 623; Ins'in v. Williar, 
110 V. S. 499, 4 Sup. a. 160, 28 L. Ed. 225; Amot v. Coal Oo., 68 N. Y. 558, 
23 Am. Eep. 190; Sait Co. v. Guthrie, 35 Ohio St. 666; Woodruff v. Berry, 
40 Ark. 251, 261; Hartford & N. H. R. Co. v. New York & N. H. R. Co., 3 
Rob. (N. Y.) 411; Craft v. McConoughy, 79 111. 346, 22 Am. Rep. 171; Hooker 
V. Vandewater, 4 Denio, 349; Stanton v. Allen, 5 Denio, 434; Railroad Co. 
V. Collins, 40 Ga. 582; Morris Run Coal Co. v. Barclay Coal Co., 68 Pa. 173." 

In Miller v. Ammon, 145 U. S. 421, 426, 12 Sup. Ct. 884, 36 L. Ed. 
759, that court, speaking by Mr. Justice Brewer, said: 

"The gênerai rule of law is that a contract made in violation of a statute 
is void, and that, when a plaintifE cannot establish his cause of action without 
relying upon an Illégal contract, he cannot recover. Pol. Oont. pp. 253-200: 
Penn v. Bornman, 102 111. 523; Alexander v. O'Donnell, 12 Kan. 608; Gunter 
V. Leckey, 30 Ala. 591; Kennedy v. Cochrane, 65 Me. 594; Bank v. Owens, 2 
Pet. 527, 539, 7 L. Ed. 508; Pangborn v. Westlake, 36 lowa, 546, 540; Harris 
V. Runnels, 12 How. 79, 84, 13 L. Ed. 901. In Bank v. Owens, this court 
said, 'There can be no civil right where there can be no légal remedy, and 
there can be no légal remedy for that which Is itself illégal.' There are 
some exceptions to this gênerai rule, and the last two cases clted furnish 
instances thereof. Thèse exceptions are based upon a supposed intent of the 
législature. In Pangborn v. Westlake It was thus stated how the exception 
should be determined: 'We are, therefore, brought to the true test, which 
is that while, as a gênerai rule, a penalty implles a prohibition, yet the 



436 109 FEDERAL REPORTER. 

courts wlll always look to the language of the statute, the subject-matter of 
It, the wrong or evU whlch it seeks to remedy or prevent, and the purpose 
Bought to be aceomplished in Its enactment; and If, from ail thèse, It is 
manlfest that it was not Intended to Imply a prohibition, or to render the 
prohibited act vold, the courts will so hold, and construe the statute accord- 
ingly.' And in Harris v. Runnels, this court, al'ter notlcing some fluctua- 
tions In the course of décision, and observing 'that we hâve concluded, 
before the rule can be applied in any case of a statute prohibiting or en- 
jolning things to be done, with a prohibition and a penalty, or a penalty 
only for doing a thing which it forbids, that the statute must be examined 
as a whole, to iind out whether or not the makers of it meant that a con- 
tract in contravention of it should be void, or that it should not be so,' 
added: 'It is true that a statute containing a pronibition and a penalty 
makes the act which it punishes unlawful, and the sanie may be implied 
from a penalty without a prohibition; but it does not follow that the un- 
lawfulness of the act was meant by the législature to avoid a contract made 
in contravention of it. When the statute Is silent, and contains nothlng from 
which the contrai-y can be properly inferred, a contract in contravention 
of it is void.' In the Ught of thèse authorities, the solution of the présent 
question Is not difficult. By the ordinance, a sale without a license is pro- 
hibited under penalty. There is in its language nothlng which indicates 
an Intent to limit its scope to the exaction of a penalty, or to graut that a 
sale may be lawful as between the parties, though unlawful as against its 
prohibitions. Mor, when we consider the subject-matter of the législation, 
is there anyihing to justify a presumed intent on the part of the lawmakers 
to relieve the wrongdoer from the ordinary conséquences of a forbiddeu act." 

Upon the plaintifE's own testimony the court properly instructed a 
verdict for the défendant, and its judgment should he affirmed. 
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(Circuit Court of Appeals, Eighth Circuit April 24, 1901.) 

No. 1,440. 

1. Masteb and Servant— Action for Death of Servakt— Pboximate Cause. 
PlalntifiE's intestate, who was engineer of a passenger train on de- 
fendant's rallroad, was killed In a collision with an engine which was 
used as a helper to assist in pushing heavy trains up a grade between 
two stations, after which it backed down to the station from whlch it 
started. It was while so backing down in the nighttime, with no head- 
light on its rear end, but with an ordinary lantera huug over the rear 
of the tender, about llve f eet above the track, which could be seen but a 
short distance, that it met the passenger train, and the collision occur- 
red, at a point where the track was Stralght, and the vlew unobstructed 
for a distance of a mile or more in either direction. The train was on 
its regular time, aud it was the duty of the engineer of the helper engine 
to remain at the upper station nntil it had passed, but he had received 
a message from the train dispatcher which he understood to mean that 
the trahi was more than an hour late. HeU, that the question whether 
his négligence in failing to construe the message properly was the sole 
proximate cause of the collision, or whether the failure of défendant to 
eqnlp its engine with a proper headlight was a contributory cause, which 
wouid render défendant liable for the death of the deceased, under the 
circumstances shown, was one for the jury, and could not properly be 
determined by the court as a matter of law. 

Z, 8aMB — ASSUMBD RiSKS. 

The testimony tended to show that the engineer of a passenger train 
had knowledge that two helper engines of his employer were in the 
habit of running backward on the main track between two stations 
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wlthout a headlight at the rear of the tender, and that he was klUed 
In a collision with one of such engines while It was so running backward. 
Eeld, In an action to recover damages occasioned by his deatti, that ttie 
court properly declined to instruct the jury that if deeeased was awar» 
that such helper engines were not provided with the customary headlight 
when running backward, then he had assumed the rlsk incident to such 
defect of equlpment, and could not recover. Held, further, that merely 
because of the deceased's knowledge of the defect in équipaient he 
could not be said to hâve assumed the rlsk of injury incident thereto; 
the true test being whether such defect rendered the péril of contlnuing 
In the defendant's service so imminent that he ought to hâve quit, and 
whether he acted with ordinary prudence in continuing in its employ, 
notwithstanding the fact that the equipment of the two helper engines 
was Insufficient. 
Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Utah. 

Thomas T. Fauntleroy (C. H. Fauntleroy and Alphonso Howe, on 
the brief), for plaintilï in error. 

Charles S. Varian (Charles S. Zane, Lindsay B. Rogers, and W. E. 
White, on the brief), for défendant in error. 

Before CALDWELL, SAI^BOBN, and THAYEK, Circuit Judges. 

THAYEE, Circuit Judge. This is a suit for personal injuries. 
The accident which resulted in the death of T. J. Yeargin, the plain- 
tiff's husband, occurred on the night of February 28, 1899, at a 
point about one mile east of Hot Springs, in the state of Nevada, 
on the Une of a railroad which was owned and operated at the time 
by the Southern Pacific Company, the plaintifif in error, which was 
the défendant below. The circumstances attending the death of the 
plaintifE's husband were as follows: He waa an engineer in the 
employ of the défendant company, and was operating an engine at- 
tached to an east-bound passenger train on the defendant's road, 
■which, when on time, passed through Hot Springs at 10:53 p. m., 
but was not scheduled to stop at the latter station. About one mile 
east of Hot Springs, while his train was running at a speed of about 
30 miles per hour, it came into collision with what is known as a 
"helper engine" belonging to the défendant company, which was 
running backward from a station known as "Mirage," which was 
about 6 miles east of Hot Springs. The helper engine, although on 
the main track of the defendant's road, was not provided with a 
headlight at the rear end of the tender, but in lieu thereof an ordi- 
nary lantern was suspended at the rear end of the tender, at a 
point about five feet above the surface of the rail. The contention 
on the part of the plaintiff below was that the collision was occa- 
sioned in part, at least, by the insufficient equipment of the helper 
engine, in that the usual headlight was not attached to the rear 
end of the tender, as it should hâve been, when the engine was run- 
ning backwards upon the main track. The record discloses that 
the station above mentioned known as "Mirage," is considerably 
higher than Hot Springs, and also higher than a station known as 
"White Plains," which is the next station east of Mirage; that, 
for the purpose of helping trains over the high élévation between 
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Hot Springs and WMte Plains, the défendant company at the time 
of the accident, and for many years previously, kept two helper en- 
gines at Hot Springs to assist passenger and freight trains over 
the diride; that, when one of thèse helper engines was attached to 
the rear end of a train, it would often be uncoupled at Mirage, 
which was about at the summit of the divide, instead of going 
through to White Plains, and would then run backwards to Hot 
Springs, there being no turntable or Y at Mirage by means of which 
the helper engine could be tumed. On the night of the accident 
one of thèse helper engines, in charge of an engineer by the nanie 
of Shriver, left Hot Springs very shortly after 10 p. m. to help an 
east-bound freight train over the divide. At Mirage he uncoupled 
his engine from the freight train and started back to Hot Springs, 
and when about a mile east of Hot Springs came into collision with 
the east-bound passenger train; the resuit of the collision being that 
the plaintifif's husband, who was the engineer on that train, was 
killed, as well as two flremen, namely, the âreman on the passen- 
ger engine and the flreman on the helper engine. The time usually 
consumed by a helper engine in assisting a train upgrade to Mirage 
and returning to its post on the side track at Hot Springs was about 
35 or 40 minutes, on the average. Mirage being, as above stated, 
only about six miles distant. It seems that shortly before Shriver 
left Hot Springs, on the night of the accident, to assist the freight 
train over the divide, he was shown a telegram from the train dis- 
patcher of the défendant company to the eflect that "2nd No. 1" 
would ruB 1 hour and 15 minutes late from a place called 'Wads- 
worth," which seems to hâve been west of Hot Springs, to Love- 
locks, a station some distance eastwardly from Hot Springs. This 
dispatch, if interpreted as the train dispatcher intended that it 
should be interpreted, indicated that east-bound train No. 1, which 
was due at Hot Springs at 10:53 p. m., was running in two sections, 
and that the second section of the train was an hour and 15 minutes 
late. Because no mention was made of the first section it was ex- 
pected that Shriver and other employés of the défendant company to 
whom the dispatch was shown would understand that the flrst sec- 
tion of the train was very nearly on time. Shriver for some reason 
misinterpreted or misunderstood the order of the train dispatcher, 
and, instead of taking the side track at Mirage to await the passage 
of the flrst section of the passenger train, he started back to Hot 
Springs, and came into collision with the flrst section of the passen- 
ger train, in the manner heretofore explained. 

The exceptions which were taken on the trial to the admission and 
exclusion of évidence hâve been considered, but they are not of suf- 
ficient importance to require comment, and we shall accordingly 
direct our attention to certain propositions of law embodied in the 
instructions which the trial court declined to give, and with respect 
to which action error is assigned by the défendant company. 

The flrst instruction which was asked by the défendant, and was 
refused, waS an instruction to the effect that under the évidence 
the plaintifE below could not recover. The proposition urged in sup- 
port ôf this instruction is that, in view of the undisputed facts in 
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thé case, the sole proximate cause of tlie collision was tlie act ot 
the engineer Shriyer, a fellow servant of the deceased, in running 
tbe helper engine back from Mirage to Hot Springs on the time of 
the first section of the passenger train. The learned judge of the 
trial court took a différent view of the case, holding, in substance, 
that it was the province of the jury to décide what was the proxi- 
mate cause of the accident, and that, although Shriver may hâve 
been at fault in misconstruing the order of the train dispatcher 
and in running back on the main track, yet there was évidence 
from which a jury might find that the neglect of the défendant to 
provide headlights for its helper engines when they were running 
backwards on the main track was a proximate contributing cause 
of the injury, for which the défendant might be held responsible. 
We are to détermine which of thèse views is correct. Mr. Justice 
Strong, speaking for the suprême court of the United States, said 
in Eailway Co. v. Kellogg, 94 U. S. 469, 474, 24 L. Ed. 256, 259: 

"The true rule Is that what is the proximate cause of an injury is ordi- 
narily a question for the jury. It is net a question of science or légal knowl- 
edge. It is to be determined as a fact in view of the clrcumstances of fact 
attending it," 

In the présent instance, therçfore, the jury had the right to dé- 
termine whether the failure of the défendant company to provide 
its helper engines with proper headlights was so related to the col- 
lision, in view of ail the surrounding circumstances, as to be 
esteemed one of the proximate causes thereof, unless it can be eaid 
that there was no évidence in the case which would lead a reason- 
able mind to that conclusion. The testimony tended to show that 
the track of the defendant's road was straight, and that there were 
no intervening objecta to obstruct the view for at least 2J miles 
east of Hot Springs; that the track for that distance crossed an 
alkaline désert; tiiat it was a windy night and that there was 
much dust in the air; that an ordinary headlight, such as is usually 
used on locomotives, could hâve been seen under such conditions as 
prevailed that night, and recognized as a headlight, for at least 
two miles, whereas the lantern that was suspended at the rear end 
of the tender, and only 5 feet above the track, might not bave been 
visible on such a night for a distance of more than 250 yards; and 
that such a train as the deceased was handling, running at a speed 
of 30 miles an hour, could not hâve been stopx)ed within the latter 
distance, and probably could not hâve been stopped short of a quar- 
ter of a mile. In the light of such surrounding circumstances, we 
think that the jury might well bave concluded, as they appear to 
hâve donc, that if a headlight had been attached to the rear end of 
the tender of the helper engine, instead of an ordinary lantern, which 
could only be seen for 250 yards, and might not then hâve been recog- 
nized as being on a moving locomotive, the deceased would hâve seen 
the approaching engine, and would hâve stopped his own train 
in time to hâve prevented any serions conséquences, and that, in the 
Une of causation, the absence of a headlight on the tender stood next 
to the collision, and was one of the efficient camses thereof. It is 
said, however, that the accident would not hâve occurred but for 
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the act of Shriver in running his engine back from Mirage to Hot 
Springs on the time of the passenger train, and that for this reason 
the want of a headlight ought not to be regarded as one of the 
causes of the collision, so as to render the défendant company liable. 
The same line of reasoning would excuse the company from re- 
sponsibility for neglecting to equip any of its locomotives with head- 
lights. It might be said that if train orders are properly given and 
understood, and if established régulations for the movement of 
trains are carefuUy observed, it would never happen that two trains 
moving rapidly in opposite directions would meet on the same track 
between stations. Ail orders given and ail régulations made by rail- 
road companies are designed in part, at least, to prevent such oc- 
currences or accidents. But railroad companies do not act on the 
theory that orders and régulations will be observed invariably. 
They recognize the fact that mistakes will occur; that improper or- 
ders may be given, or that they will not be properly understood ; and 
that occasionally some one will fail to comply with standing ruies 
and régulations. Hence, as a further precautionary measure, it is 
the practice to equip engines with powerful headlights, to give timely 
warning that they are approaching, as well as to disclose obstruc- 
tions on the track. When orders anid régulations fail to be effective, 
and when by neglect on the part of some person, or by sheer accident, 
a train or an engine finds itself in a place where it ought not to be, 
the headlight often gives effective warning of danger and prevents 
collisions. Railroad companies themselves recognize this fact, and 
equip their engines accordingly. Moreover, in the présent instance 
it is to be observed that the helper engines which were stationed 
permanently at Hot Springs were expected to run regularly from Hot 
Springs to White Plains, a distance of 15 miles, over the main track, 
and to run backward as often as they ran forward, since there was 
no turntable or Y either at White Plains or Mirage. There was 
as much need, therefore, that thèse helper engines should hâve a 
powerful headlight at one end as at the other. In view of thèse con- 
sidérations, we accordingly hold that it was the province of the jury 
to say whether the absence of a headlight at the rear end of the 
tender was or was not a proximate cause of the collision. The facts 
and circumstances attending the collision were not of such a nature 
as authorized the court to détermine, as a matter of law, what was 
the efficient cause of the accident. 

The trial court was further asked to give an instruction which 
embodied the following proposition of law, namely: That if the de- 
ceased knew, or had been in the défendant company's employ so long 
that he ought to hâve known, that the defendant's standing rules 
and régulations only required a lantern showing a white light to 
be suspended at the rear end of the tender of an engine when it was 
moving backward in the nighttime, then, by remaining in the defend- 
ant's service with knowledge of such régulation and the danger that 
it involved, he assumed the risk incident to the fact that the helper 
engines stationed at Hot Springs were not provided with head- 
lights at the rear ends thereof, and that, having assumed the dan- 
ger incident to that def ect of equipment, he could not recover. Con- 
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cerning this instruction, it may be said in tlie flrst place that the 
régulation referred to was net intended, as we think, to apply to 
engines of the défendant company which were employed, as thèse 
helper engines were, to run backward regularly for long distances 
on the main track. It had référence, most likely, to engines em- 
ployed in the immédiate neighborhood of stations. As before re- 
marked, there was as great need of a headlight at one end of thèse 
engines as at the other, in view of the service in which they were 
employed. But we are of opinion that the instruction enuuciated an 
unsound rule of law, for other reasons. If the doctrine which the 
défendant company invokes was applied in the form proposed, it 
would enable employers to avoid the performance of the duty which 
they plainly owe to their employés to exercise reasonable care in pro- 
viding them with tools, machinery, materials, and appliances which 
are in an ordinarily safe condition, and reasonably adapted to the 
uses to which they are to be applied. If the roUing stock or track of 
a railroad company or the machinery of a large manufacturing plant 
gets out of repair in some respect, the employés of such companies, 
according to the doctrine enunciated in the instruction, who become 
aware of such defects, must forthwith retire from the service, al- 
though the defects in such tools, appliances, or structures are not so 
great as to render them altogether unflt for use, or they will be held 
to bave assumed ail risk of in jury by remaining in service after the 
defects become known. In this way, by simply declining to make 
necessary repairs or to supply suitable equipment or materials, and 
by relying on the necessity of earning a livelihood for themselves 
and their familles, which will ordinarily compel most of their 
operatives to retain their positions, the duty which the law devolves 
on the master can be avoided easily, and the risk of injury incident 
to defective tools and appliances be cast upon the servant. Such 
a doctrine is not only unjust to employés, but it might prove a source 
of great inconvenience to employers. The exigencies of business 
sometimes compel the temporary use of machinery or appliances 
which bave become defective through the fault of the master. In 
such cases it would be unreasonable to hold that a servant who re- 
mains at his post with knowledge of the defect, and continues to 
work with implements which his master flnds it necessary or conven- 
ient to use, thereby absolves the master from ail liability for an in- 
jury which he happens to sustain. The employés of a railroad com- 
pany whose track is out of repair, but not entirely unflt for use, 
might décline to remain in service at their own risk of injury, in 
which event the company would be compelled to suspend opérations 
until its roadbed was made safe, or until it could engage a new 
force of operatives, who were willing to work at their own risk of 
life or limb. It is manifest, we think, that employés ought not in ail 
cases to be regarded as having voluntarily assumed the risk of injury 
merely because they remain in service with knowledge that certain 
implements or appliances are out of repair, or that there is a defect 
in equipment. If the danger of being injured by the use of defective 
implements, or because of insufficient equipment, is both imminent 
and obvious, he who makes use of the same should not be heard to 
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oomplain. So if an employé is the flrst to discover a defect in a 
machine ér other appliance, and he continues to use it without 
adrising his employer of its condition, and is injured by so doing, 
it may well be said that he elected to assume the risk, and that his 
employer is not liable. But if the master places defective tools in 
the hands of his servant, or insufScient appliances, and requires him 
to use them, and the risk incurred by such use is not so imminent 
that persons of ordinary prudence would, under the circumstances 
of the case, décline to incur it, it would seem that the master ought 
not to be absolved from liability for his neglect of duty merely be- 
cause the servant was aware of the defect bef ore being hurt, and did 
not retire from the service. We are of opinion, therefore, that the 
doctrine respecting the voluntary assumption of known rîsks, as coun- 
sel for the défendant company sought to apply it in the présent in- 
stance, was unsound, and not applicable to the facts as developed by 
the évidence; for even if the évidence would hâve warranted the jury 
in ânding that the deceased knew that the tenders of the helper en- 
glues were not provided with headlights, and that they ought to hâve 
such equipment, yet such knowledge did not render the péril of re- 
maining in the défendant company's service so imminent that he 
should hâve thrown up his job and sought service elsewhere. 
Whether he acted with ordinary prudence in remaining in the de- 
fendant's service with the knowledge which he had acquired of the 
insufflcient equipment of the helper engines, is the true test by which 
to détermine whether he assumed the particular risk, and released 
the railroad company from liability for the nonperformance of the 
duty to Bupply proper equipment which the law devolved upon it. 
On the State of facts disclosed by this record, the trial court had no 
right to withdraw this question from the considération of the jury, 
as it was asked to do by the instruction. Eailroad Co. v. Mares, 123 
U. 8. 710, 730, 8 Sup. Gt. 321, 31 L. Ed. 296; Kane v. Eailroad Co., 128 
TJ. S. 91, 94, 9 Sup. Ot. 16, 32 L. Ed. 339; Patterson v. Railroad Co., 
76 Pa. 389, 394, 18 Am. Eep, 412; Ford v. Railroad Oc, 110 Mass. 
240, 14 Am. Rep. 598; Francis v. Eailroad Co., 127 Mo. 658, 669, 
28 S. W. 842, 30 S. W. 129; Shear. & R. Neg. (5th Ed.) § 211. The 
instruction under considération was properly refused. 

The trial court directed the jury, in substance, to détermine wheth- 
er the défendant company had exercised ordinary care in providing 
suitable equipment for its helper engines, considering the service 
in which they were employed. It charged the jury that Shriver and 
the deceased were fellow servants, and that the défendant could not 
be held accountable for the négligent acts of Shriver. It further 
charged that if the equipment of the helper engines was found to be 
insufflcient, and that such insuflftciency proximately contributed to 
the injury complained of, then there might be a recovery. There 
was no material errer in the charge, so far as we can discover; and 
ail the relevant facts of the case were laid bare bef ore the jury, 
notwithstanding the action of the court in sustaining objections to 
certain questions which were asked by counsel for the défendant 
company. We think that the record discloses no error which would 
warrant a reversai of the judgment, and it is accordingly afflrmed. 



SOUTHERN PAC. CO. V. YEAEGIX. 443 

SANBORN, Circuit Judge (dissenting). It is conceded that, if 
there was any substantial évidence that tlie négligence of tlie rail- 
way Company was the proximate cause of tlie injury of the engineer 
of tlie passenger train, that question was for the jury. It is, how- 
ever, equally true that if there was no such évidence the question 
was for the court, and it was the duty of the latter to instruct the 
jury to return a verdict for the défendant. Railroad Co. v. EUiott, 

55 Fed. 949, 954, 5 0. G. A. 347, 352, 12 U. S. App. 381, 390, 20 L. 
R. A. 582; RaUroad Co. v. Reeves, 10 Wall. 176, 19 L. Ed. 909; 
Schefler v. Railroad Co., 105 U. S. 249, 252, 26 L. Ed. 1070; Jenks 
V. Inhabitants of Wilbraham, 11 Gray, 142; Durham v. Musselman, 
2 Blackf. 96, 18 Ana. Dec. 133; Morrison v. Davis, 20 Pa. 171, 57 
Am. Dec. 695; Denny v. Railroad Co., 13 Cray, 481, 74 Am. Dec. 
645; Dubuque Wood & Coal Ass'n v. City & Countv of Dubuque, 
30 lowa, 176; Hoag v. Railroad Co., 85 Pa. 293, 298, 299, 27 Am. 
Rep. 653; West Mahanoy Tp. v. Watson, 112 Pa. 574, 3 Atl. 866, 

56 Am. Rep. 336; Read v. Nichols, 118 N. Y. 224, 23 N. E. 468, 7 L. 
R. A. 130; Railway Co. v. Mutch (Ala.) 11 South. 894, 21 L. R. A. 
316, 38 Am. St. Rep. 179. 

1. Conceding for the moment that the railway company was guilty 
of négligence in failing to place a headlight on the rear of the helper 
engine (and this was the only négligence charged), the undisputed 
facts conclusively prove that this négligence was neither the proxi- 
mate nor the eoncurring cause of the accident, and that the négli- 
gence of the fellow servant, — of the engineer of the helper engine, 
— in disobeying his rules and placing his engine on the track on the 
time of the passenger train, was the sole proximate cause of the in- 
jury. This is the test : If the f allure to provide the headlight could 
not hâve caused the accident without the négligence of the fellow 
servant, the engineer on the helper, in violating his rules, then the 
failure to provide the headlight was neither the proximate nor the 
eoncurring cause of the injury. The proximate or eoncurring cause 
is that cause which will naturally and probably produce the accident 
or resuit without the interposition of any new and independent cause 
which turns aside the natural séquence of events and produces the 
effect. The absence of a headlight on the back of the helper engine 
never could hâve produced a collision between this engine and the 
passenger engine if the new and independent cause, the négligence 
of the engineer in disobeying his rules, had not interposed to place 
the helper engine on the track on the time of the passenger train. As 
long as that négligence failed to intervene, the absence of the head- 
light was as harmless in the night as in the day time, on the side 
track as in the roundhouse. Railway companies establish rules 
which require their engineers to keep the headlights of their engines 
burning while they are operating them in the night. An engineer 
fails to comply with thèse rules, and the absence of a burning head- 
light on his engine causes an injury to his fellow servant. But the 
railway company is not liable for this injury, because it had the 
right to rely on the légal presumption that the engineer would do 
his duty, and would obey the rules it had established, and if he had 
done so the injury would not hâve been inflicted. Such an accident 
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is the resuit of a new and independent cause, — the omission of the 
engineer to obey the rules, — which the company could neither foresee 
nor anticipate. In the case at bar the company established positiTe 
rules which requîred the engineer of the helper engine to keep his en- 
gine off of the track and of the time and out of the way of the passen- 
ger train, and it infonned him of the time of that train. If he had 
obeyed the rules, the absence of a headlight on the back of his engine 
could not possibly hâve caused or contributed to the accident which 
resulted. The case stands in exactly the same situation in which it 
would hâve been if the engineer had been ordered to lock his engine 
in the roundhouse, and in disobedience of that order he had placed 
it on the track in the way of the passenger train. A headlight on 
the rear of the engine was no more necessary to protect against a 
collision between the two engines, under the orders which required 
the engineer of the helper to keep his engine off the time of the 
passenger train, than it would hâve been if he had been required to 
keep it in the roundhouse. The company had the right to reekon 
upon an obédience to its rules, and to rely upon the fact that while 
thèse rules were obeyed the natural and probable resuit of the ab- 
sence of a headlight on the rear of the helper engine could not pro- 
duce, nor assist to produce, a collision between that engine and the 
passenger train; and the accident which happened could not be 
anticipated as the natural and probable resuit of the absence of the 
headlight. Bish. Noncont. Law, § 42, says: 

"If after the cause In question lias been in opération some independent 
force cornes In and produces an injury, not Its natural or probable eiï'ect, the 
author of the cause Is not responsible." 

The absence of the headlight had been in opération for years. It 
had never produced an accident between Mirage and Hot Springs, 
and it never could hâve produced one on the tracks of this railroad 
without the intervention of the new and independent négligence of 
the fellow servant. 

Wharton says: 

"Supposing that, had It not been for the Intervention of a responsible 
third party, the defendant's négligence would hâve produced no damage to 
the plaintifif, Is the défendant llable to the plaintiff? This question must 
be answered In the négative, for the gênerai reason that causal connection 
betvreen négligence and damage is brolsen by the interposition of responsible 
human action. I am négligent on a particular subject-matter as to which 
I am not contractually bound. Another person, moving independently, cornes 
in, and either negllgently or maliciously so acts as to make my négligence 
injurious to a third person. If so, the person so intervenlng acts as a non- 
conductor, and Insulates my négligence, so that I cannot be sued for the 
mischief which the person so Intervenlng dlrectly produces. He is the one 
who is liable to the person injured." Whart. Neg. § 134. 

The foUowing authorities, among others, sustain the foregoing 
propositions: Railroad Co. v. Barry, 84 Fed. 944, 950, 28 C. C. A. 
644, 650, 56 U. S. App. 37, 47; Railroad Co. v. Elliott, 55 Fed. 949, 952, 
5 C. C. A. 347, 350, 13 U. S. App. 381, 386; Finalyson v. Milling Co., 
67 Fed. 507, 512, 14 C. C. A. 492, 496, 32 U. S. App. 143, 151; Railway 
Co. V. Bennett, 69 Fed. 525, 16 0. C. A. 300, 32 U. S. App. 621; Rail- 
way Co. V. Callaghan, 56 Fed. 988, 993, 6 C. C. A. 205, 210, 12 U. S. 
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App. 541, 550; Eailway Co. v. Moseley, 57 Fed. 931, 926, 6 C. C. A. 
641, 646, 12 U. S. App. 601, 609; Insurance Co. v. Melick, 65 Fed. 178, 
184, 12 C. C. A. 544, 550, 27 U. S. App, 547, 557; Goodlander Mill Co. 
T. Standard OU Co., 63 Fed. 400, 11 C. C. A. 253, 24 U. S. App. 7, 27 
L. R. A. 583; Laidlaw v. Sage, 158 N. Y. 73, 98-102, 52 N. E. 679; 
Trewatha v. Milling Co., 96 Cal. 494, 500, 28 Pac. 571, 31 Pac. 561. 

2. But it was not, in my opinion, négligence on the part of the 
railway company to operate this helper engine without a headligM 
on its rear. The company estaUished rules which, if obeyed, ren- 
dered it impossible for the présence or absence of such a headlight 
to hâve any effect whatever upon the probability or i>ossibility of a 
collision between this engine and the passenger train. It had the 
right to présume that thèse reasonable rules would be complied with, 
and it is not négligence for the railway company to fail to provide 
means for preventing accidents which will resuit from the violation 
of its rules.- See the cases cited last above. 

3. A Mr. Smith, a witness for the plaintiiï, testifled on direct ex- 
amination that he had been an engineer of the Southern Pacific Com- 
pany for about 22 years; that he could see an ordinary white light 
from such a sized lantern as that placed on the rear of the helper en- 
gine a mile under ordinary conditions, but that it would be very hard 
to distinguish this light on the night in question, because it might be 
on something else. On cross-examination the court refused to per- 
mit him to answer this question: 

"You speak of not being as likely In looklng back to tell whether this is a 
white light; it might be somewhere else; it might be some other thing. But 
if you were perfectly familiar with the road, and you saw that light upon the 
line of road, and you knew where the road ran, would it be a waming to you 
if you saw that light there?" 

This was proper cross-examination upon a very material, yea, a 
crucial, point in the case, and the court should hâve permitted the 
question to be answered. 

4. A witness who was qualified to answer the question, by knowl- 
edge of the rules and of the condition of the engine, was asked 
whether the helper engine was equipped according to the rules of the 
company, and answered that it was. The court struck out the an- 
swer because it called for the conclusion of the witness. In my 
opinion, the answer should hâve been received, and constituted proper 
expert testimony. 

For the reasons which hâve been stated, but chiefly because there 
was no évidence that the railway company was guilty of any négli- 
gence which was either the proximate or concurring cause of the col- 
lision, the court below should hâve instructed the jury to return a 
verdict in its f avor, and the judgment below should be reversed, and 
the case remanded for a new trial. 
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KING et al. v. MORGAN. 

(Circuit Court of Appeals. ïïlghth Circuit. May 3. 1901.) 

No. 1,418. 

1. Mastkh and Servant— Dangbrous Implbwents— Assumed Risk. 

An Intelligent man, wlth full linowledge of the eharacter and quallty 
of an Implement furnlslied hlm for use, and ail of the facts and physical 
laws whieh render its use dangerous, after having voluntarily accepted 
employment in a bazardons business, Involvlng tbe use of such irnple- 
ments, cannot be heard to say that he did not know it was dangerous, 
but assumes the risic of Injury from its use, as a hazard of tbe em- 
ployment 

2. Samb. 

Plaintiff, who was employed in defendant's mine, and engagea in 
blasting rock by the use of a machine drill and dynamite, was injured 
by the prématuré explosion of a charge which he was tamping into a 
hole drilled for the purpose. The tamping bar furnished by défendants 
and nsed by him consisted of a pièce of iron gas pipe, with the end 
plugged with wood or clay. Such tools vvere largely used in other 
mines, as were also bars made of wood, and some of solid iron. 
There was some évidence tending to show that the wooden bars were 
the least dangerous. Plaintiff was 24 years old, intelligent and well 
educated, and with a considérable expérience in the work, having been 
employed In the same work in différent mines for more than two years, 
and in defendant's mine for three months, during ail of which time he 
had used the same kind of bar without objection and without accident 
He knew the properties of dynamite, and that It would explode by con- 
cussion, and was as well qualifled as défendants to détermine whether 
the bars in use were more dangerous than others used in other mines. 
Eeld^ that he assumed the risk incident to the use of the klnd of bar 
furnished him. 

3. -Same— DuTr of Mastbr to Insthuot Servant. 

No duty rests upon a master to instruet a servant as to the probable 
dangers of the employment, where he is mature, intelligent, and expe- 
rienced in the work, and the master bas no notice or reason to believe 
that he Is not fuUy compétent and acquainted with such dangers. 

Oaldwell, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

This was an action instituted by Morgan, défendant in error, against King, 
Brewster, and Porter, doing business under the flrm name of Cook Mining 
Company, plaintifCs in error, to recover damages for an injm-y sustained by 
him while working for them in one of their mines. Plaintiff charged that 
he was employed to tamp powder in drill holes, preparatory to exploding 
rock, and that défendant negligently furnished him with an unsafe and dan- 
gerous implement for doing the work, and that as a resuit of its use a pré- 
maturé explosion occurred, which seriously injured the plaintiff. The answer 
put in issue the alleged négligence, assertlng that the défendants used rea- 
sonable care in selecting and furnishing the Implement in question; that 
the business In which they were engaged was perilous, and that whatever 
danger or risk there was in using the impJement in question was manifest 
and apparent to plaintiff; and that by accepting their employment he as- 
sumed any risk incident to it. A trial was had on thèse issues, and at the 
close of plalntifC's case, and again at the close of ail the évidence, défendants 
requested the court to direct a verdict in their favor. The court declined to 
do so, and, after giving and refusing other instructions, the jury took the 
case and rendered a verdict for the plaintiff, upon which a judgment was 
entered below. There are many assignments of error, but the only one urged 
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at the hearing was that the court erred in not directlng a verdict for the 
défendants. 

William J. Miles, for plaintiffs in error. 

E. D. Thompson (B. M. Malone, on tlie brief), for défendant in errer, 

Bef ore CALDWELL and SAJffiOKN, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

We hâve read ail the évidence preserved in the bill of exceptions 
with great care, and think the following facts are practically undis- 
puted: Plaintiiï at the time of his injury was a young man of 24 
years of âge, of mature judgment, and large expérience in using the 
machine drill employed in mining opérations. For more than two 
years he had been working in mines in Colorado, drilling holes and 
loading the same with dynamite (sometimes in the évidence called 
"giant powder") preparatory for explosions. For more than three 
months prior to his injury he had been employed in défendants' 
mines engaged in the same work. He was well educated, having had 
a full course of instruction in common schools, and instruction for 
about three years afterwards in high and normal schools. He knew 
the properties of dynamite, — among others, that it would explode by 
concussion. He knew the laws of force, — that a heavy blow was 
more likely to produce concussion than a light blow. He knew the 
necessity of graduating the force employed in tamping the charge 
into the drill hole so as, if possible, to obviate explosion. At the time 
he entered défendants' employment, he found their mine equipped 
with tamping bars made of gas pipe of the diameter of about one inch, 
interior measure, and of the length of about seven f eet. The ends of 
thèse bars were plugged with wood, clay, or other substances, so that 
the dynamite could not be pressed back into their hoUow interior. 
This sort of tamping bar had been for a long time in use by défend- 
ants at their mine, and at that time was in use in at least 25 per 
cent, of ail mines in the state of Colorado. In a majority of the 
mines, however, wooden bars were employed for tamping pur'poses; 
in some, solid iron bars were employed, but thèse only to a limited 
extent; in others, an implement called an "iron scraper" was em- 
ployed for the purpose of tamping in the charge of dynamite. Plain- 
tiff at the time he entered défendants' employment was entirely 
familiar, by reason of previous service in other mines, with the use 
of each and ail of thèse devices as tamping bars. He had seen them 
and used them himself in several other mines in which he had previ- 
ously been employed. He had served an apprenticeship for several 
months, learning how to handle the machine drill, and, of necessity, 
how to drill holes and charge them with dynamite. After serving 
such apprenticeship he had been for a year or more before the injury 
in question in full charge of a machine driU, and knew as much about 
the merits and demerits of the différent kinds of tamping bars em- 
ployed in the mines as any one. At the time of engaging in the 
service of défendants he knew they were employing the hollow iron 
bar made of gas pipe, and commenced its use in défendants' mines 
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without complaînt or any suggestion of change, and continued using 
it without complaint or criticism for over three months before he 
was injured. During thèse three months no accident or injury oc- 
curred to plaintiff or any of his co-employés. It appears from plain- 
tiff's own évidence that thèse tamping bars were entirely fit for the 
purposes for which they were used, and did good exécution in tamp- 
ing. While there is much conflict of testimony on the subject, there 
is évidence in the record tending to show that wooden tamping bars 
are less dangerous than iron bars ; but it also appears (of which fact 
we may take judicial cognizance) that the business of exploding rock 
in mining opérations is, at best, a hazardous one. Plaintiff testiiied 
that he knew that a blow would cause an explosion of dynamite. 
He also testified, in answer to questions, as follows: 

"Q. How hard did you tamp? That Is, what force Is usually applied for 
the tamping of this powder? * ♦ * a. * * * Just steady, up and 
dowiL YoH get the powder in the bottom of the hole, and, after tlie powder 
has reached the bottom of the hole, pack It up and down somethlng like 
that [indicating], wlth the bar in your hand. Never let loose of the bar. 
Let It go down like that [indicating]; not like the old-fashioned shotgun, — 
don't go down as hard, — but pack It. Q. Not like they used to load what? 
A. The old-fashioned shotgun; goiug down hard. Q. Why not? Why were 
you so partieularï Why was it necessary to be so particular? On account 
of the liability of the dynamite to explode, if you struck hard, the powder? 
A. Yes, sir: I hâve heard of cases where dynamite was exploded by two 
trains comlng together, as a Jar would strike it; not necessary to strlke it 
very hard." 

Plaintiff says he was not informed by défendants at the time he 
entered their service that the bars in question were unsafe, and that 
he did not know they were unsafe. The trial below proceeded on the 
theory that there was some évidence tending to show plaintiff's 
ignorance of the danger incident to the use of the tamping bar in 
question, and the court's charge left this issue to the jury, as neces- 
sarily involved in the détermination of their verdict. Notwithstand- 
ing plaintiff's claim of ignorance of danger, we are of opinion that 
the facts of the case, as already detaUed, conclusively négative any 
such ignorance. He admits an intelligent appréciation of ail the 
facts which constitute danger, and there was nothing in the imple- 
ment complained of either occult or at ail complicated or intricate. 
It was a simple pièce of gaspipe, perfect of its kind, and one which, 
in his former employments, plaintiff had had full opportunity of 
contrasting with others, which he now says were safer. An intelli- 
gent man, with full knowledge of the character and quality of the 
implement furnished Mm for use, and of ail the facts and physical 
laws which render its use dangerous, after having voluntarily ac- 
cepted employment in a hazardous business invoïving the use of 
such implements, will not be heard to say he did not know it was 
dangerous. Tuttle v. Eailroad Oo., 122 U. S. 189, 195, 7 Sup. Ct. 1166, 
30 L. Ed. 1114; Dredging Co. v. Walls, 28 C. C. A. 441, 84 Fed. 428; 
Lyons v. Lighterage Co., 163 Mass. 158, 39 N. E. 800; Donahue v. 
Manufacturing Co., 169 Mass. 574, 48 N. E. 842; Walsh v. Railroad 
Co., 27 Minn. 367, 8 N. W. 145; Hill v. Drug Co., 140 Mo. 433, 41 S. 
W. 909. The case is thus reduced to one where plaintiff entered a 
hazardous employment, and voluntarily and without any complaint 
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commenced work with an implement simple in character, with full 
knowledge of ail facts concerning its use and of the dangers incident 
to such use, and also with full knowledge of the fact that other imple- 
ments, which his évidence tends to show to be of a safer sort, were 
commonly used in other mines in that vicinity. The fact, disclosed 
by the proof, that défendants did not at the outset inform plaintifE 
of the danger incident to the use of the tamping bar in question is, 
under the circumstances of this case, no évidence of culpability on 
their part. The duty of cautioning a servant rests upon the master 
only in case he is informed or has reason to believe that the servant 
is inexperienced and ignorant of the probable dangers he is about to 
encounter. The master, in the absence of such information, may as- 
sume that an applicant who is apparently mature and intelligent is 
qualifled for the particular work applied for by him. "It is only 
where such facts are brought to his notice of the disqualification of 
the servant to safely encounter dangers known to him, and presump- 
tively unknown to the servant, that the duty of cautioning and in- 
structing the servant arises." Railroad Co. v. Miller, 43 C. C. A. 
436, 104 Fed. 124, and cases cited. Plaintiff' s unusual intelligence 
and long expérience in aU the détails of the work undertaken by him, 
as already narrated, fully exonerate défendants in this case from 
any such obligation. The gênerai rule requiring an employer to 
furnish his employés with tools and appliances reasonably safe for 
the purposes for which they are intended, as laid down in the case of 
Eailroad Co. v. Archibald, 170 U. S. 665, 18 Sup. Gt. 777, 42 L. Ed. 
1188, to which our attention is invited by counsel for défendant in 
error, is fully recognized, and shonld be enforced in ail proper cases. 
In this case, however, the uncontradicted testimony is that the tamp- 
ing bar in question waa perfect of its kind, and well adapted to the 
purposes for which it was intended, and did good exécution in tamp- 
ing. It also appears that in the year 1898, at the time plaintiff en- 
tered défendants' service, the operators of between 3,000 and 4,000 
out of the 12,000 to 15,000 mines in opération and in process of 
development in the state of Colorado were using the kind of iron 
tamping bar in question. In the light of thèse and ail the other facts 
disclosed by the record, even though there be évidence that a différent 
kind of tamping bar was more commonly employed, and was safer 
for the men, it is difftcult, in the light of the doctrine announced in 
Railroad Co. v. Blake, 27 U. S. App. 190, 11 C. C. A. 93, 63 Fed. 45, 
and cases there cited, to see how any actionable négligence can be 
charged against défendants for making use of the bar in question. 
It is unnecessary, however, to rest our conclusion on this ground, as 
ail the facts already adverted to hâve a legitimate bearing upon the 
next question presented for our considération; that is, whether plain- 
tiff, under the circumstances of this case, assumed the risk of injury 
by the use of the tamping bar in question. 

He oflered himself to défendant as an experienced workman, ready, 
willing, and qualifled to perform the bazardons service they required. 
He saw at the outset the character of the tamping bar with which 
they had equipped their mines, and well knew how it compared with 
other implements employed by other operators for the same purpose. 
109 F.— 29 
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teere "Was ho concealment or othfer device resorted to by défendants 
i;o lûdace plaintifl to accept service involving its use. On the con- 
trary, he èntered upon such service without complaint, making no 
suggestion of any unfltness in the implement, or of any unusual ex- 
posure to be anticipated from its use. He affirmed and reaiSrmed 
from day to day his satisfaction and willingness to use the implement 
in question, by continued use thereof without complaint. In the 
light of ail the facts, we are of opinion that, notwithstanding that 
implement might not hâve been as safe as that which some other 
miners and operators employed for a like purpose, plaintiff must be 
held to hâve voluntarily assumed the risk incident to its use. The 
suprême court of the United States, in Eailroad Co. v. McDade, 135 
U. S. 554, 570, 10 Sup. Ct. 1044, 1049, 34 L. Ed. 235, 241, speaking 
of the obligations resting upon employers of labor, says: 

"Nor are they bound to supply the best and safest or newest of tliose 
appliances for the purpose of securlng the safety of those who are thus 
employed. They are, however, bound to use ail reasonable care and pru- 
dence for the safety of those In their service, by provldlng them with 
machlnery reasonably safe and suitable for the use of the latter. If the 
employer or master f ails In thls duty of précaution and care, he is responsible 
for any injury which may happen through a defect of machlnery which was 
or ought to havè been Isnown to him, and was unknown to the employé or 
servant. But If the employé knew of the defect In the machinery from 
which the Injury happened, and yet remained in the service and continued 
to use the machinery without giving any notice thereof to the employer, he 
must be deemed to hâve assumed the risk of ail danger reasonably to be 
apprehended from such use, and is entitled to no recovery." 

The doctrine thus announced exactly fits the case in hand. An 
essential prerequisiite to the right of recovery is the fact that the de- 
fect in the machinery was unknown to the employé or servant. 
TTie facts of this case, as already carefully analyzed, show con- 
clusively that plaintiff knew ail about the alleged unfltness of the 
tamping rod. Certainly he knew as much about it as the défendants 
themselves could hâve known. In the case of Southern Pac. Co. v. 
Seley, 152 U. S. 145, 14 Sup. Ct. 530, 38 L. Ed. 391, the suprême court 
exhaustively considers the subject now under discussion, and reviews 
many authorities, state and national, on the subject. In that case 
the plaintiff sought to recover frmn the défendant for injuries sus- 
tained by him by reason of an alleged defective and dangerous frog 
employed by défendant in the yard where plaintiff was at work. It 
was claimed that the défendant was négligent in using in its switches 
what is called an "unblocked frog" when it might hâve used some 
other and a safer kind. In that case, on page 152, 152 TJ. S., page 531, 
14 Sup. et., and page 395, 38 L. Ed., the suprême court quotes with 
approval from a New York case (Sweeney v. Envelope Co., 101 N. Y. 
520, 5 N. E. 358, 54 Am. Rep. 722) as follows: 

"The défendant could not be required to provide himself with other 
machinery or with new appliances, nor to elect between the expense of doing 
so and the Imposition of damages for injuries resulting to servants from the 
mère use of an older or différent pattern. * • * Uie gênerai rule is that 
the défendant accepts the service subject to the rlsks Incldental to it, and 
where the machinery and implements of the employer's business are at tha* 
time of a certain kind and condition, and the servant Imows it, he can mak». 
no claim upon the master to fumish other or différent safeguards." 
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The court, after citing many authorities to the same efEect, con- 
cludes thus: 

"The evideuce showed that Seley had been In the employ of the défend- 
ant for several years as brakeman and as conductor of freight trains; that 
his duty brought him frequently Into the yard in question to make up his 
trains; that he necessarily knew of the form of frog there in use; and it is 
not shown that he ever complained to his employers of the character of frogs 
useid by them. He must, therefore, be assumed to hâve entered and con- 
tinued in the employ of the défendant with full knowledge of the dangers 
asserted to arise ont of the use of unblocked frogs." 

It is said in Kohn v. McNulta, 147 U. S. 238, 241, 13 Sup. Ot. 298, 
299, 37 L. Ed. 150, 152, in a case where défendant company was sued 
for injury to plaintiff occasioned by the use of cars having bumpers 
of unusual length, which défendant received from another road, as 
follows: 

"It is not pretended that thèse cars were out of repair or in a détective 
condition, but simply that they were constructed differently from the Wabash 
cars, in that they had double deadwooda or bumpers of unusual length -to 
protect the drawbars. But ail this was obvions to even a passing glanée, 
and the risk which there was In eoupling such cars was apparent. It re- 
quired no spécial skill or knowledge to detect it. The intervener was no boy, 
placed by the employer in a position of undisclosed danger, but a mature 
man, doing the ordinary work which he had engaged to do, and whose risks 
in this respect were obvions to any one. Under those circumstances, he 
assumed the risk of such an accident as this, and no négligence can be Im- 
puted to the employer." 

See, also, Eailroad Co. v. Voight, 176 U. S. 498, 20 Sup. Ct. 385, 44 
L. Ed. 560. 

Numberless cases of this kind naight be referred to, but the forego- 
ing are sufflcient to show that the rule which we apply to this case 
has been for a long time flrmly established by the court of last resort. 
Applying the maxim, '^olenti non fit injuria," we are constrained to 
hold that, under the facts of this case, plaintiff was not entitled to 
recover, and that the trial court erred in not giving an instruction to 
that effect at the close of the case. The judgment is reversed, and 
the cause remanded for a new trial. 

OAIDWELL, Circuit Judge (dissenting). The plaintiff was a 
miner, and received the personal injuries complained of while work- 
ing in the défendants' mine. The plaintiff allèges that the défend- 
ants did not furnish him with a proper or reasonably safe tamping 
rod to work with, and that, as a resnlt of this négligent act of the 
défendants, he received the injuries complained of. The duty of mine 
owners to their employés is stated by the suprême court of the Unit- 
ed States in this language: 

"Occupations, however important, which cannot be conducted without 
necessary danger to life or limb, should not be prosecuted at ail, without 
ail reasonable précautions against such dangers affiorded by science. The 
necessary danger attending them should operate as a prohibition to their 
pursuit without such safeguards. Indeed, we think It may be laid down as 
a légal principle that In ail occupations which are attended with great and 
unusual danger there must be used ail appliances readily attainable, knowu 
to science, for the prévention of accidents, and that the neglect to provide 
such readily attainable appliances will be regarded as proof of culpable negli- 
Êeiice." Mather v. Rillston, 156 V. S. 391, 15 Sup. Ct 464, 39 L. Ed. 464. 
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In Mining Co. v. Berberich, 36 C, C. A. 364, 94 Fed. 329, tMs court 
recognized and applied this rule. It is only by disregarding this rôle 
that the judgment of the lower conrt can be overthrown in this case, 
for there was abundant testimony from which tbe jury might well 
find that the tamping rod fumished the plaintiff to work with was 
not the proper kind of tamping rod for the work given him to do, and 
was not a reasonably safe implement to work with. The testimony 
is too voluminous to quota at length, but a brief excerpt from a con- 
sidérable mass of testimony to the same effect will show there is 
enough testimony on this point to support the verdict of the jury. 

Mr. Harry Allen Lee, an old and experienced miner, and the com- 
missioner of mines for the state of Colorado, whose officiai duties re- 
quired him to inspect the mines in the state, and the methods of 
operating them, including the machinery, implements, and tools used 
in their opération, testifled in part as follows: 

"Q. What are the proper and recognized safe and reasonable bars or im- 
plements used for the purpose of tamping, Mr. Lee? A. Wooden tamping 
bars were commonly used. Q. Are those more safe and reasonable for that 
purpose, Mr. I^ee? A. I think so; yes, sir. Q. Whyî A. On account of 
tlielr weight, and less liability to explosion from percussion. Q. Mr. Lee, I 
show you an iron pipe or bar, marlied as an exhiblt in this court, — Exhibit 0. 
State whether or not the use of such a bar as that, from flve to seven feet 
long, for the purpose of tamping giant powder, is a reasonably safe and 
proper tamping implement? A. I think not, sir. Q. Mr. Lee, in connection 
with your duties as mining inspecter, Is it a part of your duty to gather 
statistics cpneerning accidents of various kinds that happen In the mines? 
A. Yes, sir.' Q. And to keep a record of those accidents, and to investigate 
the causes of them? A. Yes. Q. Hâve you had completed records of acci- 
dents resulting from the use of Iron tamping bars? A, My records so show; 
yes, sir. Q. Do you base your opinion and statement to the court and jury 
that iron tamping bars are not reasonably safe and proper, to any degree, 
upon the results of your investigations showiug the injuries and deaths re- 
sulting from the use of iron tamping bars? A. Yes, sir." 

And again the witness says, "In the large mines, iron tamping bars 
are not permitted." 

Mr. J. A. Gilmore, a witness who had been engagea in mining for 
30 years, and who had during that time held the positions of foreman, 
'shift boss, and superintendent of mines, testifled as follows: 

"Q. In your observation, however, of mines, even -where machines were 
not used, what would you state to the jury was the gênerai custom as to the 
kind of tamping bars used? A. Well, for tamping giant powder we used to 
always use wood. I hâve always had it used where I was. Q. And, from 
your observation, what would you say was the gênerai kind of tamping bar 
used in connection with giant powder? A. Wood. Q. Even in mines where 
machine drilling is not used? A. Yes, sir." 

Conârmatory of the testimony pf this witness, it may appropriately 
be stated that since the accident to this plaintiff the législature of 
the state has passed an act prohibiting the use of iron tamping rods 
in the mines of the state, under heavy penalties. 

The proposition being settled that the iron tamping bar was not a 
reasonably safe or proper tool, why should not the plaintiff recover? 
The court's answer to this question is that he assumed the risk. It 
was the duty of the défendants to furnish the plaintiff with a reason- 
ably safe and suitable tool to work with, and the plaintiff had a right 
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to act upon thé presumption that they had done so. The duty of 
furnishing the tool and determining whether it was a reasonably safe 
and proper tool rested upon the défendants, and not upon the plain- 
tiff. Eailway Co. v. Jarvi, 3 C. 0. A. 433, 53 Ped. 65. The risk the 
plaintifiE assumed was the risk which necessadly attended the work 
after being supplied with suitable tools. He did not assume any 
risk incident to the business growing out of the négligence of the 
défendants to supply him with a suitable and safe tool to work with. 
There is some confusion in the law of négligence on some points, but 
ail the authorities agrée that a servant does not assume the risks 
incident to the négligence of his master. The risk conséquent upon 
the failure of the master to properly discharge his duty to f urnish the 
servant with a reasonably safe place to work, or reasonably safe tool 
to work with, is not a risk which the servant assumes. But it is said 
the plaintiff ought to hâve known the tamping rod furnished him 
was unsafe. But he says emphatically that he did not know it, and, 
if there is anything at ail settled in the Jurisprudence of this country, 
it is that the jury, and not the judges of an appellate court, are the 
exclusive judges of the credibility of witnesses. But whether the 
plaintiff knew or ought to hâve known the dangerous character of 
the tamping rod was a question of fact for the jury, upon a considéra- 
tion of ail the évidence. In the case of Jones v. Kailroad Co., 
128 U. S. 443, 9 Sup. Ct. 118, 32 L. Ed. 478, the circuit court directed 
the jury to render a verdict for the défendant upon the ground that 
the plaintiff had been guilty of contributory négligence, but the su- 
prême court reversed the judgment. ïhe court, speaking by Mr. 
Justice Miller, said: 

"But we think thèse questions [of négligence] are for the jury to détermine. 
We see no reason, so long as the jury System is the law of the land, and the 
jury is made the tribunal to décide disputed questions of fact, why It should 
not décide such questions as this, as well as others. • • * instead of the 
course hère pursued, a due regard for the respective functions of the court 
and jury would seem to demand that thèse questions should bave been sub- 
mitted to the jury, accompanied by such instructions from the presidiug judge 
as would hâve secured a sound verdict" 

And the lower court rightly pursued the course hère indicated, 
and instructed the jury so fully and fairly on the law of the case that 
no exceptions were taken to the charge. 

In the case of Railroad Co. v. Ives, 144 U. S. 408, 417, 12 Sup. Ct. 
679, 683, 36 L. Ed. 485, 489, the court said: 

"It is only 'where the facts are such that ail reasonable men must draw 
the same conclusions from them that the question of négligence is ever con- 
sidered one of law for the court." 

And where the lower court took a case from the jury, saying, 
"There was very little discrepancy in the testimony," the suprême 
court reversed the judgment, and said: 

"The judge also tells us that there was very little discrepancy in the 
testimony; but where there is any discrepancy, however slight, the court 
must submlt the matter to which it relates to the jury, because it is their 
province to welgh and balance the testimony, and not the court's." Barney 
v. Schmeider, 9 Wall. 248, 19 L. Ed. 648. 

The jury who tried the case, and who saw and heard the witnesses 
testify, by their verdict hâve said that the tamping rod furnished the 
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plaintiff by the défendants to work with was not a reasonably safe 
tool for the purpose, that the plaintifE was not advised and did not 
know of its dangerous character, and that his injuries resulted from 
its unfltness for the work. The learned and experienced trial judge, 
who also saw and heard the witness testify, refused to direct a ver- 
dict for the défendants, approred the verdict the jury rendered, and 
refused a new trial. Upon this state of facts, the language of the 
suprême court of the United States in the récent case of Suprême 

Lodge V. Beck (Oct. term, 1900) 21 Sup. Ct. 532, 45 L. Ed. , is ex- 

tremely pertinent: 

"Tlie principal question dlscussed by counsel for plalntiEf in error, and tlie 
important question in tlie case, Is whether the trial court erred lu refusing a 
peremptory instruction to find a verdict for the défendant. It is said that 
the testlmony established the f act of suicide, and that there was no sufflcient 
doubt in respect thereto to justify a submission of the question to a jury. 
We hâve recently had before us a case coming, Uke thls, from the trial court, 
through the court of appeals (Patton v. Railway Oo., 1T9 U. S. 658, 21 Sup. 
Ct. 2'i5, 45 L. Ed. 361), in which the action of the trial court in dlrecting a 
verdict was vigorously attacked as an invasion of the province of the jury 
to détermine every question of fact That case stands over against this, 
for there the trial com't directed a verdict. Hère it refused to direct it. 
In each case its action was approved by the court of appeals. 36 C. 0. A. 
467, 94 Fed. 751; 37 C. O. A. 56, 95 Fed. 244. In that case, although the 
question was doubtful, we sustalned the rulings of the lower courts, and the 
considérations which then controlled us compel a like action in the présent 
case. We said that a trial court had the right, under certain conditions, to 
direct a verdict one way or the other (citlng several cases to that effect), but 
added: 'It is undoubtedly true that cases are not to be llghtly tal^en from 
the jury, that jurors are the recognized triors of questions of fact, and that 
ordlnary négligence is so far a question of fact as to be properly submltted 
to and determined by them. Eailroad Oo. v. Powers, 149 Û. S. 43, 13 Sup. Ct. 
748, 37 L. Ed. 642. Hence it Is that seldom an appellate court reverses the 
action of a trial court In declinlng to glve a peremptory Instruction for a 
verdict one way or the other. At the same tlme, the Judge is primarily 
responslble for the Just outcome of the trial. He is not a mère moderator of 
a town meeting, submittlng questions to the jury for détermination, nor 
Blmply rnllng on the admlssibillty of testlmony, but one who, in our Juris- 
prudence, stands chargea wlth full responsibllity. He has the same oppor- 
tunity that jurors hâve for seeing the witnesses, for notlng ail those matters 
in a trial not capable of record; and when. In his dellberate opinion, there is 
no excuse for a verdict, save in favor of one party, and he so rules by instruc- 
tions to that efCect, an appellate court wlll pay large respect to his judg- 
ment' " 

It will be observed this raie works both ways, and when the trial 
court refuses to direct a verdict the "appellate court will pay large 
respect to his judgment." The doctrine of the court in this case is 
in flat contradiction of the opinion of the court in the case of South- 
ern Pac. Co. T. Yeargin (at the présent term) 109 Fed. 436. More- 
over, the degree of proof required to establish contributory négligence 
must not be overlooked. The rule is "that the évidence against the 
plaintiff must be so clear as to leave no room to doubt, and ail ma- 
terial facts must be conceded or established beyond controversy." 
Field, Dam. 519; Beach, Contrib. Neg. § 447; Eailway Co. v. Sharp, 
2T U. S. App. 334, 11 0. C. A. 337, 63 Fed. 532; Eailroad Co. v. Glad- 
mon, 15 Wall. 401, 21 L. Ed. 114; Eailroad Oo. v. Horst, 93 U. S. 291, 
23 L, Ed. 898; Hough v. Eailroad Co., 100 U. S. 213, 25 L. Ed. 612; 
Eailroad Co. v. Mares, 123 U. S. 710, 720, 721, 8 Sup. Ct. 321^ 31 L, Ed. 
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296. For a collection of tte cases and the reasonîng în support of his 
dissent in this class of cases, the writer refers to his dissenting opin- 
ion in Railroad Co. v. Whittle, 20 G. G. A. 196, 74 Fed. 296, 301, 
and Finalyson v. Milling Go., 14 G. G. A. 492, 67 Fed. 507, 513. The 
judgment of the circuit court should be afftrmed. 



In re CINQUB. 
(District Court, E. D. New York. May 22, 1901.) 

GnARANTT— LiABILITY. 

A person guarantied the payment of ail goods purchased by a certain 
flrm for a certain amount. The followlng month the firm dissolved. 
without notice to the gnarantor or to the party whose clalm was guar- 
antied, and thereafter the continuing partner purchased goods in the 
name of the former flrm, and bills were rendered to it Helê, that the 
flrm was not dissolved as regards the vendor, and the guarantor cannot 
eseape liabilîty on his coijtract by pleading a secret understandlng be- 
tween the individual partners, by whlch ail liability was transferred to 
the one partner continuing in the business. 

Uoepel & Wahie, for creditors. 

GifEord, Stearns & Hobbs (Charles A. Winter, of counsel), for bank- 
rupt. 

THOMAS, District Judge. On February 8, 1897, the bankrupt 
guarantied to P. Gargiulo & Bro. the payment of ail goods purchased 
by the flrm of Montuori & D'Albora, up to and ineluding the sum of 
$500. During the foUowing month the firm of Montuori & D'Albora 
■was dissolved, without notice to the guarantor, or to P. Gargiulo & 
Bro., and thereafter D'Albora continued business under the former 
firm name, and made purchases in the name of such firm of P. Gar- 
giulo & Bro. The vendors supposed that the goods were sold to the 
flrm, and rendered bills accordingly. There was no fact that gave 
the vendors notice of any change in conditions. In default of pay- 
ment by the vendees, the claim was presented against the estate of 
the bankrupt, the guarantor. It is urged that the guaranty is limit- 
ed to goods purchased at the time it was made. This contention may 
not be supported. The more serious question relates to the conten- 
tion that the guaranty expired upon the dissolution of the partner- 
ship. The partnership continued, as regards P. Gargiulo & Bro., 
until notice of the dissolution was given to the firm. Eolling-Mill 
Co. V. Harris, 124 N. Y. 280, 26 N. E. 541. As regards the vendors, 
the business was continued after the dissolution precisely as bef ore, 
the firm was apparently conducting the business, the goods were 
bought in the name of the flrm, and the biUs were rendered to it. 
Under such circumstances, it was not the duty of the vendors to make 
investigation of some secret arrangement by which dissolution had 
been effected; nor did they sell the goods apparently to the flrm at 
the péril of looking for payment to one of the partners who had suc- 
ceeded to the business, but who was carrying it on with ail the ap- 
pearances observed by the flrm. The flrm was not dissolved as re- 
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gards the vendors, but its obligation tp them, and their rights con- 
ceming it and the individuals composirig it, were precisely the same 
as before the dissolution. Therefore it is difficult to conceive that 
the guarantor can escape his contract by pleading what is tanta- 
mount to a secret understanding between the individual partners, by 
which ail liability as regards future dealings was transferred from 
both partners to one partner. This conclusion is not in accord with 
Burch V. De Eivera, 53 Hun, 367, 6 N. Y. Supp. 206, but it bas the 
support of Judge Stoiy in Cremer t. Higginson, 1 Mason, 323, 337, 
Fed. Cas. No. 3,383. The partners are liable because the creditors 
had a right to regard the firm as in existence, and to consider that 
they were making a sale to such firm. It was precisely such a sale 
the contract of guaranty justified. This holding requires that the 
conclusion of the référée should be reversed, and that the claim 
should be admitted. 



In re ELMIKA STEEL CO, 
(District Court, N. D. New York. April 17, 1901.) 

1. BaNKRDPTCT — ACTS of BaNKKUPTCY — PAILURB to DlSCHARaE PREFERENCE. 

tJnder Bankr. Act 1898, § 3a, cl. 3, it Is an act o( bankruptcy for an 
insolvent judgment debtor to fail to discharge a levy on hls property 
at least flve days before the day on which it is advertised for sale, 
and creditors are not required to wait until a sale has actually taken 
place, but may file a pétition, and, on the proper showing, hâve the sale 
enjoined. 
8. Same — Etidemcb of Insolvenct. 

Upon the question of the insolveney of a corporation at the time of the 
commission of an alleged act of bankruptcy, évidence of its suspension 
of business and its inability to pay its debts at a time within a few 
weeks or months thereafter is compétent, and, in the absence of other 
évidence, Is sufflcient to warrant a finding of such insolveney. 
8. Same— JuRisDiCTioN of Court— Sufficienct op Allégations and Peoof. 

A pétition In involuntary bankruptcy agaînst a corporation, which 
allèges that such corporation was organized and exists under the laws 
of New York, with its principal place of business, "since its organiza- 
tlon," in the New York district in which the pétition is filed, sufflciently 
allèges domicile and résidence within the district since the date of 
organization; and where the certiflcate of incorporation, properly admit- 
ted in support of the allégation of organization within the state, shows 
such incorporation to have.been more than six months prior to the flling 
of the pétition, and désignâtes the principal place of business of the 
corporation at a place within the district, It cures the defect In the 
pétition in failing to allège the length of time of such domicile or rési- 
dence, and the pétition must be considered as amended in that respect. 
4. Same— Pbndbncy dp Two ok More Pétitions— Pbiobity op JuRisnicTiON. 

General order in bankruptcy No. 6, relating to cases where two or 
more pétitions are flled agaînst the same individual or partnership, pro- 
vides that In the former case the flrst hearing shall be in the district 
of the debtor's domicile, and In the latter on the pétition flrst flled. It 
further provides that "in elther case" proceedings on the other pétitions 
may be stayed until an adjudication Is made upon the pétition flrst 
heard, and the court making the flrst adjudication shall retain Jurisdlc- 
tion over ail proceedings therein until the same shall be closed. Held, 
that the "flrst adjudication" referred to, which gives the court making 
it prior jurisdietion, must hâve been made in accordance with the other 
provision of the rule as to the place of flrst hearing, and that creditors. 
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by flltng a second pétition against an Indivldual In another district, and 
obtalnlng a first hearlng and adjudication thereon, cannot thereby oust 
the jurisdlction of the court In the district of the bankrupfs domicile, 
In whlch a pétition had been first filed by otber creditors. 
6, Bame— Principal Place dp Business of Cobpokation. 

• Tbe principal place of the business of a corporation, whlch détermines 
the district whereln It may be adjudged bankrupt, is the principal place 
of its principal business; and the principal place of business of a cor- 
poration organized for the purpose of manufacturing sttjel, iron and tin 
plate, and otber metals Into marlietable products is at tbe place, wlthin 
the State of its incorporation, designated as such in Its articles, and 
where its manufacturing plant is located, rather than at a place in 
another state where It has an agent for the sale of its products, does 
its banking business, and holds tbe most of its directors' meetings; such 
matters being incidental only to its principal business or to its corpo- 
rate existence. 

6. Same. 

Where a New York manufacturing corporation, having its principal 
place of business and its mills in that state, ceased manufacturing, but 
continued to make sales of Its products on hand through an agent In 
Pennsyivania, such fact did not operate to transfer its principal place 
of business to Pennsyivania, so as to give a court of bankruptcy in that 
state jurisdlction of proceedings against it. 

7. Same— Pbiobity op Jorisdiction— Proceedings in Dipperent Districts. 

While under Bankr. Act 1898, § 70, a trustée is vested wlth tltle to 
the bankrupfs property as of the date of the adjudication, such title 
relates back to the commencement of the proceedings, and, as between 
courts of différent districts, in each of which a pétition has been filed, 
and either of whlch would bave jurisdlction, priorlty of jurisdlction 
is determlned by the date of the filing of the pétitions, and not by the 
date of adjudication. 

8. Same— Conclusiveness op Adjudication— Time to Appear and Plead. 

An adjudication in bankruptcy against a corporation, made on the 
day of the flling of an Involuntary pétition against It, although the 
corporation appears and makes no objection, but admits the alleged acts 
of bankruptcy, is not conclusive upon creditors who do not appear. 
Bankr. Act 1898, § 18, which requires the issuance and service of a 
subpœna on the filing of an involuntary pétition, and provides that "the 
bankrupt or any créditer may appear and plead to the pétition within 
ten days after the return day," gives to creditors a substantial right to 
the limitation of a time within which they may be heard, which is not 
derived through the banknipt, and of whlch they cannot be deprived by 
any act of such bankrupt, nor by the court; and they may attack the 
validity of such adjudication coUaterally in proceedings previously In- 
stituted by them In another district. 

9. Same — Corporations— Jurisdictional Allégations in Pétition. 

A pétition in involmitary bankraptey against a corporation, under 
Bankr. Act 1898, must allège that such corporation is one of the class 
whlch may be adjudged bankrupt under section 4b. A pétition whlch 
contains no allégation as to the business in which the corporation is 
engaged confers no jurisdlction upon the court, and ail proceedings 
thereon, Including an adjudication made without proof, except the 
admission of the facts alleged by the corporation, are void. 

In Bankruptcy. On motion to confirm report of the référée, to 
whom the pétition was referred, recommending an adjudication. 
The f oUowing is the report of Eeferee Moss : 

The issues referred to me as spécial master, under district rule 30, to 
ascertain and report the facts, with my conclusions thereon, arise upon the 
involuntary pétition of certain creditors praying that the Blmira Steel Com- 
pany be adjudlcated bankrupt, and the answers thereto of the alleged 
bankrupt and certain otber creditors. For convenience and brevlty of refer- 
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ence, the sçveral parties may be deslgnated as hereinaf ter stated, and the 
Issues upôh; th,elr respective pleadlngs may be briefly stated as foUows: 

(1) Richard 0. Crawford, William T. Jones, James Bray, and Daniel F. 
Nelan, ail of felmlra, N. Y. (herelnafter called the "Blmlra credltors," or the 
"petltioners"), flled a pétition In thls court December 18, 190O, in Involuntary 
proceedlngs against the Elmira Steel Company. The allégations of the péti- 
tion wlll be more partieularly dlscussed later. For the présent It Is sufflclent 
to State that they alleged the Elmira Steel Company to be a corporation 
organlzed and exlstlng under the laws of the state of New York, and en- 
gagea princlpally in manufacturing and selling steel billets and merchant 
Iron, having its principal place of business in the Western district, at the 
city of Elmira; that the petltioners are credltors, their claims being for 
labor and services rendered to the corporation wlthin three months prlor 
to the flling of the pétition; that the Elmira Steel Company was Insolvent, 
and wlthin four months prlor to the flling of the pétition committed acts 
of bankruptcy, in sufiferlng judgments to be obtained against it and not hav- 
ing dlscharged the same wlthin five days prier to a sale of its property un- 
der exécutions upon said judgments levied thereon. 

(2) The Elmira Steel Company (hereinafter called the "bankrupt," which 
is sanctioned by Bankr. Act, § 1, and Its définition of a "bankrupt" as includ- 
ing, before adjudication, a person against whom an Involuntary pétition 
has been flled), the alleged bankrupt, which flled an answer January 5, 1901, 
which, without denying any allégation of the pétition, alleged that on the 
3d day of January, 1901, there was flled in the district court of the United 
States for the Bastern district of Pennsylvanla a pétition against it, to 
which it made no défense, and upon which, on the 3d day of January, 1901, 
it was adjndged a bankrupt, and that upon the same day. In the said East- 
em Pennsylvanla district court, John N. M. Shlmer and William H. Staake 
were appointed receivers of Its properties; the answer concluding as follows: 
"Your petitioner, showing to the court that it has already been adjudged a 
bankrupt as above set forth, humbly submits itself to the further order of 
your honorable court." The answer is without indorsement, either of ap- 
pearance by itself or by an attorney for it. There was no appearance 
for or on behalf of the bankrupt before. me upon the trial of the issues 
referred. 

(3) Solomon Morrison and Samuel Elsman, trading under the firm name of 
Morrison & Elsman, of BufCalo, N. Y. (hereinafter called the "Buffalo cred- 
ltors"), filed an answer January 7, 1901, which, stating that they were 
credltors of the bankrupt, denied that the Elmira Steel Company had com- 
mitted the act of bankruptcy set forth In the pétition, or that it was Insol- 
vent, and averred that it should not be declared bankrupt for any cause In 
said pétition alleged, and concluding: "This they pray may be Inguired of 
by the court." 

(4) William T. Ealney and CHiarles R. Elllcott, co-partners trading as Wil- 
liam T. Rainey & Co., of Philadelphla, and George B. Newton & Co., Incor- 
porated, of Philadelphla (hereinafter called the "Philadelphla credltors"), 
flled separate answers, but jpined in their défense before me. The amended 
and supplemental answer of William T. Ealney & Co., flled January 29, 
1901, by permission of an order of thls court of that date, alleging that they 
were credltors of the bankrupt, alleged that the Elmira Steel Company had 
its principal place of business In the clty and county of Philadelphla and 
state of Pennsylvanla, wlthin the Bastern district of Pennsylvanla, for the 
greater portion of six months next preceding the flling of the pétition In 
this court, and llkewise next preceding the flling of the pétition In said 
answer mentioned, In the district court of the United States for the Bastern 
district of Pennsylvanla; "and your respondents traverse the allégation in 
the pétition flled in thls court, to which thls Is an answer, that the said 
principal place of business had for the greater portion of yix months next 
preceding the flling of the pétition In thls case been In the city of Blmlra, 
Ohemung county, New York." The answer alleged afflrmatlvely that the 
Blmlra Steel Company was, on the 3d day of January, 1901, adjudicated an 
involuntary bankrupt by decree of the district court of the United States 
for the Eastem district of Pennsylvanla, entered upon the pétition of sundry 
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creditors In that cause; that no appeal or bill of revlew had been taken from 
sald adjudication, althougli more than ten days had elapsed slnce the ad- 
judication was entered, and that said adjudication had then become a final 
adjudication of said court, fixing the questions of jurisdlctlon in the matter 
of the bankruptcy of Elmira Steel Company; that, although certain of the 
property of the Elmira Steel Company -was in the said city of Elmira, and 
certain of Its manufacturlng opérations were conducted there, its office and 
likewise Its principal place of business were in the elty of Philadelphia 
during the time aforesald; and, further, that the offlcers resided and the 
board of directors held its meetings in the sald city of Philadelphia, the 
company's books of account were kept in the said office, its manufacturlng 
opérations were directed from the said office, the products sold from there, 
and its moneys collected there. It alleged, further, the appointment on the 
3d day of January, 1901, by the Eastern district of Pennsylvanla court, of 
recelvers of the estate of the bankrupt, and concluded as follows: "Your re- 
spondents therefore show that the adjudication entered as aforesaid by the 
district court of the United States for the Eastern district of Pennsylvanla 
vested ail the property, both real and Personal, and the assets of every de- 
scription and wherever located, of the said Elmira Steel Company, bank- 
rupt as aforesaid, in the custody, care, and control of the said district court 
of the United States for the Eastern district of Pennsylvanla, and is effectuai 
to stay ail further proceedings in bankruptcy in this or any other court." 
The answer of George B. Newton & Co., flled by permission of the same 
order January 29, 1001, alleglng sald défendants to be creditors of the Elmira 
Steel Company, contained no déniai or traverse of any allégation of the 
pétition In this case, but made substantlally the same affirmative allégations 
as the amended and supplemental answer of William T. Rainey & Co. of the 
adjudication of the Elmira Steel Company bankrupt by the United States 
district court for the Eastern district of Pennsylvanla, from which no bill 
of review had been taken, although more than ten days had elapsed slnce 
the adjudication was entered, and that said adjudication had become a 
final adjudication, fixing the question of jurisdlctlon In the matter of the 
bankruptcy of the said Elmira Steel Company, and the appointment by or- 
ders of that court of recelvers. It alleged, further, that the adjudication 
by the district court of the United States for the Eastern district of Pennsyl- 
vanla vested ail the property, both real and personal, and the assets of every 
description and wherever located, of the Elmira Steel Company, în the 
custody, care, and control of the said district court of the United States 
for the Eastern district of Pennsylvanla, and of the recelvers by that court 
thereafter appointed, and was effectuai to stay ail further proceedings in 
bankruptcy in this court; that in conséquence of Its adjudication the dis- 
trict court of the United States for the Eastern district of Pennsylvanla "will 
proceed in due and orderly course to administer ail the estate, both real and 
Personal, and wherever sltuate, of the said bankrupt; and that, were your 
honorable court now to proceed further in the présent cause, with the view 
of entering an adjudication and proceeding In like manner to administer 
thereunder ail the estate, both real and personal, and wherever sltuate. of 
the said bankrupt, the resuit would be serlous confusion and complication, 
conflicting claims of jurisdiction between the trustées asserting title under 
the proceeding wherein they were respectlvely elected, Inability to give a 
clear and certain title to a purchaser at any sale of property ordered by the 
court, and an inévitable and Irréparable loss to your respondent and to the 
other creditors of the bankrupt." And the answer concluded as follows: 
"Wherefore your respondent prays that it may be allowed to Intervene Iri 
thèse proceedings as a party to the controversy, and that the pétition flled 
in this case for an adjudication in bankruptcy of the Elmira Steel Company, 
and ail proceedings based thereon, be dlsmlssed, and ail proceedings remi't- 
ted to the control of the said district court of the United States (or the 
Eastern district of Pennsylvanla." 

Thèse petitioners flled no repllcatlons to the answers, and It was conceded 
on the trial before me that it was unnecessary to do so; and the matters 
alleged by way of affirmative défense were controverted and litigated by 
proof before me. ïhe évidence showed that the pétition upou which the 
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alleged adjudication of the United States disti-ict court for tlie Eastern dis- 
trict of Pennsylvanla was made was flled lu that court January 3, 1901, and 
was made by the Phlladelphia credltors, above named, and the National Bx- 
change Bank of Roanoke, Va. (hereinafter called the "Pennsylvania petl- 
tioners"); that It alleged said Pennsylvania petitioners to be creditors of 
the bankrupt, the act of bankruptcy alleged being the same as that alleged 
in the pétition in thls court, — the allégations thereof regarding the character 
of the bankrupt being as foUows: "That the Elmira Steel Company, a cor- 
poration incorporated by and under the laws of the state of New York, has 
had, for the greater portion of six months next preceding the filing of this 
pétition, its principal place of business In the Bullitt Building, on Fourth 
Street, between Ohestnut and Walnut streets, which said place is in the 
city and eounty of Phlladelphia, state of Pennsylvania, and the Eastern 
district of Pennsylvania." The petitioners presented before me évidence 
tending to support ail the allégations of their pétition, except vfith référence 
to the petitioners being creditors, and the aniount and character of their 
clalms, Tvhlch were conceded by the défendants; but the principal évidence 
tendered by ail the parties was addressed to the issues formed by the plead- 
ings. 

As, under the bankrupt act and gênerai orders, an adjudication follovs^s 
upon default of answer to an involuntary pétition, without proof, it is only 
such allégations of an involuntary pétition as are controverted by answer 
that need to be proved; and such is the provision of the bankrupt act (sec- 
tion 18d), which provides that an adjudication shall be made or the pétition 
be dismissed upon détermination of the Issues presented by the pleadings. 
The issues presented hère require, in their détermination, the answer of 
two principal questions: (1) Whether the bankrupt was insolvent, and commit- 
ted an aét of bankruptcy, and this court has such Jurisdiction that it would 
make an adjudication, if no proceeding or adjudication had been had or 
made in the United States district court of the Eastern district of Pennsyl- 
vania. (2) If the flrst question be answered affirmatively, whether the 
adjudication by the United States district court of the Eastern district of 
Pennsylvania has ousted thls court of Jurisdiction, or furnlshes ground for 
the dismissal pf thèse proceedings without adjudication or the remitting of 
thèse proceedings into the court for the Eastern district of Pennsylvania. 
Thls question involves, also, the question of the Jurisdiction of the United 
States district court for the Eastern district of Pennsylvania, and the valid- 
ity of the adjudication and other proceedings in that court. 

The flrst question is raised principally by the issue tendered by the Buf- 
falo creditors. The act of bankruptcy alleged is easily found, if the bank- 
rupt was insolvent. Judgments were obtained against it, under levies under 
exécutions upon which its property was advertised for sale, and within five 
days before such sale the same were not discharged. The sale was ad- 
Joumed from tlme to time, and upon the flling of the pétition herein, De- 
cember 18, 190O, an order to show cause was granted in a motion to enjoin 
the exécution sales, which contained a restrainîng order pending the motion. 
On the retum day, December 24, 1900, the injunction was made absolute. 
On December 31, 1900, another injunction order was granted, restraining 
sales upon exécutions under other Judgments not restrainéd by the flrst 
injunction order. Failure of the bankrupt to discharge thèse liens before 
sale were acts of bankruptcy, and the petitioners did not need to wait until 
after sale made before filing pétition and enjoining sale. In re Rome Plan- 
ing Mills, 3 Am. Bankr. R. 123, 96 Fed. 812. 

On the question of Insolvency there was some direct, and much indirect, 
proof. The latter was in testimony and évidence to the effect that the bank- 
rupt shut down its manufacturing plant at Elmira, N. Y., on the 20th day of 
September, 1900, at which time it had 316 employés, whose wages, earned 
durlng the week ending with that date, it had defaulted; large numbers of 
Judgments obtained against it, exécutions on which were levied upon its 
property; propositions made and negotlations conducted by Chester B. 
Balrd, Its président, looklng to the re-establlshment of its business and the 
future continuance of the company. In which he, as its président, made ad- 
missions as to its liabllities and its inablllty to discbarge them, and in 
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effect saying that It could not discharge them or continue business, except 
by an extension of the time of payment of its indebtedness during several 
years; and the written admission of inabillty to pay its debts, and wlUing- 
ness to be adjudged a bankrupt on that ground, presented wlth the pétition 
of the Philadelphia petitioners in the proceedings against it in the Eastern 
Pennsylvania district court Some of thèse admissions were as of a time 
subséquent to the acts of banlîruptcy aiieged hère, and some of tliem were 
even subséquent to the flling of this pétition. Being évidence of insolvency 
at the admitted time justifies the inference of insolvency for a prior period 
of time, including the time of the alleged acts of banlîruptcy. -Inability to 
pay debts at a given time as évidence of prior insolvency during periods 
ranging from a few weeks to several months finds illustration in manv cases: 
Bailv T. Hornthal, 89 Hun, 514, 35 N. Y. Supp. 437: Carpenter v. Eoe, 10 
N. Y. 227; Oarr v. Breese, 81 N. Y. 584; Smith v. Reid, 134 N. Y. 568, 31 
N. E. 1082; Emmerick v. HefEeran (Super. N. Y.) 9 N. Y. Supp. 801; Orossley 
v. Elworthy, L. R, 12 Eq. 158. AU this évidence of inability to pay debts, 
the suspension of business, and of negotiations looking to creditors permit- 
ting future opérations by the company, was material and compétent, and 
from it, in the absence of other évidence, the fact of insolvency could be 
found. Davis v. Stevens, 3 Nat. Bankr. N. 131, 134, 4 Am. Bankr. R. 763, 104 
Fed. 235; In re Lange, 3 Am. Bankr. R. 231, 232, 9T Fed. 19T; Tuthill v. 
Skidmore, 124 N. Y. 148, 153, 26 N. B. 348; Terry v. Tubman, 92 V. S. 156, 
160, 23 L. Ed. 537. 

But I prefer to rest my décision upon the question of insolvency upon 
more cogent proof appearing in the évidence. Indebtedness of the bankrupt, 
largely in judgments, was proved to the amount of $122,884.13. Under the 
définition of "insolvency" in section 1 of the bankrupt aet, this bankrupt 
■was Insolvent, if the aggregate of its property, at a fair valuation, was not 
sufiicient in amount to pay that indebtedness. Three witnesses testifled to 
the value of its property. In Mr. Arnot's opinion, its real estate was worth 
$125,000, and its Personal property $60,000. In Mr. Doxey's opinion, its 
real estate was worth $70,000, and its personalty $35,000 to $40,000. In 
Mr. McFadden's opinion, its personal property was worth $65,000. Counsel 
for the BufCalo creditors asks the acceptance of Mr. Arnot's opinion; but his 
own cross-examlnation of the witness much weakened the value of that 
opinion, showing, for instance, the witness thinking the real estate to con- 
slst of 50 acres, when it covered only 9, and the whole testimony of the 
witness. whose competency was barely sufficlently shown to make his opin- 
ion admissible, shows that opinion to be but the gênerai opinion of a per- 
son having gênerai knowledge on the subject, but whose spécial information 
and knowledge was qulte limited, and that he formed his opinion from a 
very gênerai inspection and looking over of the property. Witness Doxey 
had owned the property, and had at one time conducted the manufacturing 
plant upon it. After years of negotiating for a sale, he effected a sale of it 
to this bankrupt; he deeding it t6 Mr. Baird, the président of Elmira Steel 
Company, who subsequently conveyed the property to the corporation. He 
had recently been upon the property, and had carefully estimated the quan- 
tity and value of the personal property situated thereon. Witness McFad- 
den was the superintendent and manager of the works for the bankrupt. 
The property covered by his opinion of value included some property in- 
cluded in the property valued as real estate by the witness Doxey; and it 
seems to cover some merchandise, subsequently sold, the amount of which 
does not appear. Then, too, his opinion Is based upon an estimate he made 
while acting as superintendent, and is more of a holding than of a selling 
value, and evidently was made for the purpose of a good showing. My im- 
pression, formed upon the trial from the appearance and manner of testify- 
ing of the witnesses, has been conflrmed by a careful reading of their testi- 
mony; and I believe, from the whole testimony, the value of the property 
of the bankrupt not greater than the opinion expressed by the witness 
Doxey; and upon the issue made by the BufCalo creditors I hâve found the 
bankrupt insolvent as a fact. 

Two éléments of the flrst question to be determined having been solved, 
the third présents itself : Has this court such jurisdiction that it would make 
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an adjudication, If no proceeding or adjudication had been had or made in 
the Bastem Pennsylvanla district court? It has, If the corporation be one 
subject to Involuntary bankruptcy, and Its domicile, résidence, or principal 
place of business has been withln thls district for the necessary tlme. Upon 
the proof, It Is such a corporation; It being principally engaged In mamifac- 
turlng and selllng the products of Its manufacture. One of the Phlladelphia 
creditors, "William T. Kalney & Oo., dénies its principal place of business to 
hâve been In this district, and allèges It was in the Eastern district of 
Pennsylvanla. While I hâve found that fact In favor of the jurisdictlon 
of thls court,' It may be left for discussion -when considering the effect of the 
proceedlngs in the Pennsylvanla court The pétition hère allèges the banlî- 
rupt a corporation organized and existing under New York law, and having 
Its principal place of business In thls district. If by demurrer or motion, 
before proof, thls pétition had been attacked as not statlng facts sufficient, 
it would hâve been held defective; for it fails to state any length of time 
durlng which the bankrupt has had Its principal place of business, domicile. 
or résidence withln the Western district of New York. But no objection, 
upon the hearing before me or in the brlefs of counsel for défendants, has 
been made to the pétition upon that ground. Nevertheless, as the defeet in 
the pétition affects a question of jurisdictlon, it needs to be consldered, and 
it would be fatal to the further maintenance of this proceeding by thèse 
petitioners If It had not been supplled upon the trial. It is possible the 
objection has been walved by the fallure to make It, and by pleading to 
other matters, and by the form of the déniai In the answer of William T. 
Ralney & Co., which, traverslng the allégation of the pétition as to place 
of business, in terms treats that allégation as one that the bankrupt had its 
principal place of business in this district "for the greater portion of six 
months next preceding the filing of the pétition In this case." Noue of the 
other answers traverse any allégation of this pétition as to the bankrupt be- 
ing a New York corporation, éngaged in manufacture, and having its princi- 
pal place of business in thls district. But the Phlladelphia creditors, by 
their couusel's brlef attacklng thls pétition, say that, while it allèges prin- 
cipal place of business as the fact glving thls court jurisdictlon, it does not 
allège domicile or résidence; and, claiming the fact upon the évidence as to 
the principal place of business to be against thèse petitioners, they clalm that 
the évidence lu regard to the bankrupt belng a New York corporation, which 
mlght show domicile and résidence, cannot ald the allégation of principal 
place of business. The évidence referred to was the certlficate of Incorpora- 
tion of the bankrupt, flled July 10, 1899, which contalned the following state- 
ment: "Its principal business office Is to be located In the city of Elmlra, 
In the county of Chemung, state of New York." It was received in évidence, 
over objection by the Phlladelphia creditors as Irrelevant and Immaterial. 
It was both relevant and material under the allégations of the pétition of its 
belng a New York corporation, engaged In manufacture and having its 
principal place of business lu thls district. It was not objected to as Im- 
proper In proof of any fact not pleaded, — length of time of Incorporation 
or place of business. Properly admltted over the only objection taken, It is 
compétent proof to support any fact which was or mlght be pleaded. The 
averments of the pétition, of the bankrupt being a corporation organized 
and existing under the laws of the state of New York, with Its principal 
place of business in this district "slnce Its organlzatlon," are sufficient as 
allégations of domicile and résidence withln thls state since the incorpora- 
tion of the Company; and the deflcieney of the pétition in alleging the length 
of time of such résidence, domicile, and place of business, has been supplled 
by the proof, which shows the date of the incorporation to hâve been more 
than six months before the filing of the pétition, which must be consldered 
amended accordlngly. Muller v. Dows, 94 U. S. 444-446, 24 L. Ed. 207: In 
re Lange, 3 Am. Bankr. R. 231-233, 97 Fed. 197; West v. Smith, 101 V. S. 
263, 25 L. Ed. 809; In re Stralt, 2 Am. Bankr. R. 308; Neale v. Neales, 9 
Wall. 1, 8, 9, 19 L. Ed. 590; In re Plotke, 44 C. C. A. 282, 5 Am. Bankr. R. 
171, 104 Fed. 964, 3 Nat. Bankr. N. 122; In re Laskaris, 1 Am. Bankr. B. 480, 
481. 
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The flrst question being answered In the aCarmative, the second Is reached:, 
What Is the effect upon this proceedlng of the proceedlngs in the Eastern 
Pennsylvanla district court? Most of the éléments involved in the question 
are so connected, In law and upon the facts, that they cannot conveniently 
be separated In their discussion. With some facts not yet mentioned, others 
already stated may be repeated in a statement of the différent steps talien 
in, and the présent condition of, the two proceedlngs, — one in this court and 
the other In the district court (or the Eastern district of Pennsylvanla. De- 
cember 18, 1900, pétition was flled in this court by creditors entitled to 
prlority for wages earned durlng the week of September 24-29, 1900, the 
right to whlch prlority would not exlst in proceedlngs upon pétition flled 
later than December 24, 1900. Bankr. Act, ? 64b. On the same day, Decem- 
ber 18, 1900, by an order to show cause In a motion for an injunction, this 
court restrained sale by the sherifE of the property of the bankrupt at Elmlra, 
N. Y., conslsting of real estate eonstitutlng its manufacturlng plant and Per- 
sonal property situated thereon, worth, as I hâve found, $110,000. Decern- 
ber 24, 1900, upon the retum of the order to show cause, this court granted 
an injunction restraining and enjoining the sheriff "and ail other persons 
* * * from selling any property of the said Elmlra Steel Company, at 
sherWs or other sale, or from interferlng in any manner with said prop- 
erty * « * pending the adjudication in bankruptcy of the said Elmlra 
Steel Company herein, and thereafter until further order of this court." The 
injunction order was served on the Elmira Steel Cîompany December 28, 
1900, by delivery of copy to John McFadden, its superintendent and man- 
aging agent, who thereupon mailed it to Chester R. Baird, its président, at 
Philadelphia. TJpon the légal presumption that it reached hlm In due course 
of mail, and judiclal knowledge that mails from Elmlra are dellvered In 
Philadelphia on the next day at the latest, it was recelved by Mr. Baird not 
later than Monday, December 31, 1900. Another injunction order was made 
by this court December 31, 1900, in Ilke terms as the flrst, upon papers 
showing levles of exécutions and advertised sales thereon not ineluded in 
the papers upon which the flrst injunction was granted. When the property 
was levled on by the sheriff, it was in the actual custody of Mr. McFadden, 
superintendent and manager of the bankrupt, in whose possession it was 
thereafter continued, subject to sueh le vies and to such eontrol thereof as 
this court had taken by its injunction orders. January 5, 1901, copy of the 
injunction order of December 31, 1900, was served at. Elmlra on William 
H. HofCman, who was sent there as a caretaker to take care of the property 
claimed by the Philadelphia receivers, hereinafter mentioned. This court, 
sitting at Elmira (Hon. John R. Hazel, District Judge, presiding), on motion 
of thèse petitioners, eounsel appearing hère for the Philadelphia creditors 
being heard in opposition, granted, without an opinion, an order appointing 
"temporary receivers of the Elmlra Steel Company in this proceedlng, with 
full Power to seize and take charge of ail the assets of said Elmira Steel 
Company, • * * with full power to do ail other acts necessary and 
essential for the préservation and protection of the assets of said Elmlra 
Steel Company pending the adjudication and appointment of a trustée or 
trustées herein of said Elmlra Steel Company, and thereafter until further 
order and direction of this court"; the order providing for givlng bond by 
said receivers, and that they might apply to the court for further direction. 
Said receivers thereupon qualified under said order, and by an order of this 
court, granted upon their application January 19, 1901, they were authorized 
to sell certain of the property which had been taken Into their possession 
for the purpose of obtaining funds needed (or use In defraying the expenses 
of their trust and to enable them to exécute the duties of their trust. An 
order of the court, made January 15, 1901, referred to me as spécial master 
the issues raised by the answers then flled, which were enlarged, by permis- 
sion of the court by subséquent order, by the amended and supplemental 
answer of William T. Eainey & Oo. and answer of George B. Newton & Co., 
which, by the order permittlng the filing of those answers, were ineluded In 
the référence to me. 

In the district court for the Eastern district of Pennsylvanla the pétition 
was filed January 3, 1901. Attached thereto as an exhibit was a wrltten 
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statement, dàted December 28, 1900, signed by the Elmira Steel Company, 
by Ohester R. Balrd, président, -with Its corporate seal attached, certlfying 
"that the Ëlmlra Steel Company Is unable to pay Its debts and Is wllling to 
be adjudged a bankrupt on that ground." On the same day (January 3, 
1901) an adjudication of bankruptcy was made by that court according to 
form No. 12 of the forms in bankruptcy, adopted by the suprême court by 
gênerai order 38, which, reciting that the pétition of the Pennsylvania peti- 
tloners, namlng them, having been heard and duly considered, thereby de- 
clared and adjudged the said Elmira Steel Company bankrupt aecordingly. 
By entrles in the docket book of that court of the proceedings in that matter, 
it appears that that adjudication was made on motion of attorney for the 
petitioners, "and on présentation of the admission of the bankrupt in writing 
of his insolvency and his willingness to be adjudged a bankrupt, and James 
Oollins Jones, Bsq., attorney for the banlirupt, being présent and not object- 
ing." By the same docket entries it appears that on February 13, 1901, 
on the pétition of the National Bxchange Bank of Eoanoke, Va., an order 
was made amending the docket entry of January 3, 1901, so as to read: 
"1901, Jan. 3. And now, on motion of Hazard Dickson, Esq., attorney for 
the petitioner, and on considération of the pétition flled in thls cause, James 
Oollins Jones, Esq., appearing for the alleged bankrupt and stating that the 
alleged bankrupt makes no défense," adjudication of bankruptcy is entered, 
etc. From the same docket entries of that court, it appears that an order 
to show cause was entered directing Issue of writ of subpœna returnable 
January 18, 1901, and that on January 22, 1901, subpœna was returned "Served 
January 7, 1901, on Ohester E. Baird, président of alleged bankrupt." On 
January 3, 1901, on pétition of the Pennsylvania petitioners, an order was 
made appointing John N. M. Shimer and William H. Staake as receivers of 
the estate of the bankrupt; and it appears that they subsequently had pos- 
session of the books of account of the Company. It does not appear by any 
évidence in the case that they hâve taken possession of any property of 
value which belonged to the bankrupt. 

In the situation In which thèse two courts of tbe United States, in this 
district and the Eastem district of Pennsylvania, hâve been put by thèse 
proceedings, It is urged by the Philadelphia creditors that the Pennsylvania 
court has obtained exclusive jurisdiction, although the pétition in thls court 
was the earlier flled. They claim that adjudication to be eonclusive évi- 
dence of the existence of the facts upon which the jurisdiction of that court 
depehded, although they admit its jurisdiction may be inquired of. They 
say, further, that, that court having acquired Jurisdiction and made an ad- 
judication, it shouid be allowed alone to administer the estate, and that, 
should this court proceed, there would be resulting serious confusion and 
complication; and they claim the earlier adjudication, and not the earlier 
fillng of pétition, détermines which of the two courts has jurisdlctipn. As 
between the two courts there can be no strife for jurisdiction. No court 
instltutes proceedings before it upon its own initiative, although after parties 
hâve corne into it, clalmlng rights and praying its protection, it may be 
called upon to take some step ex mero motu. But no court can close its 
doors to parties who hâve a right to corne before it, nor may it bid them de- 
part thence without determining those rights to serve its pleasure or relieve 
it from the performance of unwelcome dutles. The right of a party to plead 
his cause in court, and for deliverance made thereon according to the jus- 
tice of the matter, is as great as the right of the court itself to sit, and 
really is the only reason for its existence. Its duty to pass Judgment is not 
the less exacting where it sometimes involves, as it does in this case, the 
disagreeable task of determining the valldlty of proceedings in another 
court; and it must be assumed hère at the outset that the Eastern district 
of Pennsylvania court intended, not merely no error in its proceedings, but 
no interférence wlth or disparagement of proceedings in a sister court. If 
it committed any error, or acted without right, It must be believed that it 
was moved thereto by the parties befote it, and did so without being fuily 
informed of the papers before it or the facts disclosed by them. 

But it is said that the adjudication of the Pennsylvania court is eonclusive 
proof of the existence of the facts upOn which its jurisdiction depended. 
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Whlle thls claîm Is made, counsel for the Philadelphla credltors concède that 
the jurlsdlction of any court may be Inqulred of ; and it îs true, as urged, 
that a court of bankruptcy, although a statutory court, is not without dig- 
nlty, and that its judgments, as those of a court of record, not only need not 
recite the jurlsdictional facts upon which they are based, but that its judg- 
ments themselves import the existence of them. True, no judgment of any 
court can be attacked coUaterally by one upon whose rlghts it does not bear, 
nor ehallenged in any other way than by proceedings in review by one di- 
rectly involved by Its adjudication. Claiming this court to be without juris- 
dictlon, which thèse petitioners assert that it bas, the Philadelphia creditorg 
deny the rlght of thèse petitioners to attack the jurisdictlon of the Pennsyl- 
vania court or the validity of its adjudication; asserting that court to bave 
jurisdiction, as adjudged by its adjudication and upon the facts. Leaving 
untll later the discussion of the facts and resolving the rights of the contend- 
ing parties as to the two jurisdietions, jurisdiction of courts to pronounce 
judgments, the conclusiveness of such judgments, and by whom and where 
they may be questioned, may be considered. "The rule has long been set- 
tled that the jurisdiction of any court may be ehallenged iu any other court 
•where its judgments or decrees are relied on; * * * [and] the record of 
a judgment may be contradicted as to the facts necessary to glve the court 
jurisdiction, and, if it is shown that such facts did not exist, the record will 
be a nullity, notwithstanding it may recite that those facts did exist." Ad- 
ams V. Terrell (C. C.) 4 Fed. 796, 800. quoting from Williamson v. Berry, 8 
How. 540, 12 L. Ed. 1170, and citing Elliott v. Peirsol, 1 Pet. 328, 7 L. Ed. 
1G4, V. S. V. Arredondo, 6 Pet. 691, 8 L. Ed. 547, Voorhees v. Bank, 10 Pet. 
475, 9 L. Ed. 490, Wilcox v. Jackson, 13 Pet. 511, 10 L. Ed. 264, Thompson v. 
Whitman, 18 Wall. 457, 21 L. Ed. 897, and Knowles v. Coke Co., 19 Wall. 
58, 22 L. Ed. 70. To pronounce judgment in personam, Personal service of 
process of the court withln its territorial limits, or voluntary appearance and 
submission of the party proeeeded agalnst, is necessary. Pennoyer v. Neff, 
95 V. S. 714, 24 L. Ed. 565. But in a proceeding in rem its judgment déter- 
mines the Interests in the res of persons who bave been given such notice 
as by the course, custom, and practice of the court is deemed sufBcient or 
has been prescribed by statute, if the res be within its jurisdiction, being 
in its custody or its situs within its territorial limits. Kerr v. Blodgett, 48 
N. Y. 62; Dobbins' Distillery t. TJ. S., 96 TJ. S. 395, 24 L. Ed. 637; Ward v. 
Boyce, 152 N. Y. 191, 46 N. E. 180. In Kerr v Blodgett, the interest of cred- 
itors in an estate assigned for the beneflt of creditors was held concluded 
by judgment in an action for accounting by the assignée; notice to ail 
creditors to corne into the action having beeen published in the manner 
provided by statute. The owner of Dobbins' distillery was held concluded 
by its adjudged forfeiture for violation of the revenue laws by bis lessee; 
process of monition having been issued, by which, by publication, he was 
admonlshed to appear. As to some property and certain rights in it, its 
seizure may be sufflcient notice to parties interested therein of proceedings 
instituted thereby for its condemnation or forfeiture. But it is against 
conscience that one's rights in a thing shall be taken from him without 
notice, and Ward v. Boyce held the notice must be reasonable. That case 
held, further, that a promlssory note, whose maker was within the terri- 
torial or Personal jurisdiction of the court, but whose holder was not, was 
not within the jurisdiction of the court. The application of thèse gênerai 
principles, and of some others which may be stated, to the case hère, will 
appear in Its further discussion. 

Claiming principal place of business for the greater portion of six months 
prior to the flling of pétition necessarj' to the jurisdiction of either court, the 
Philadelphia credltors claim such place of business not to hâve been within 
this district, but at Philadelphia, from a time more than three months prior 
to the flling of the pétition in this court, but that, if such fact should be 
fcund against them, then that such place of business had been changed from 
Elmira to Philadelphia more than three months prior to the filing of the péti- 
tion in the Pennsylvania court, which would give it jurisdiction, and that 
though, therefore, jurisdiction depending upon place of business may be in 
each court at the time of the flling of the pétition therein, the adjudication 
109 F.— SO 
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flrst rnade In the Pennsylvania court should détermine district of administra- 
tion pf the estate. Tliis brings up for considération tlie question of principal 
place of business of thls corporation, wbich présents mixed questions of fact 
and of law. 

Tliis corporation being organized under New Yorlj law, by Its certiflcate 
of incoi-poration declared its business to be "the manufacture of steel, iron and 
tin plate, and other metals Into marketable products," and loeated its "princi- 
pal business office" at Elmira, N. Y. Buylng from its predecessor corporation 
the Elmira plant, it established Its business very soon after its incorporation, 
"which was in July, 188£). There It ran a large Iron and steel mill, worliing 
day and night, week in and week out. It had 350 or more operatives, besides 
the office force. Its seeretary treasurer had his office there. For a while It 
kept Its bank account in an Elmira bank. The plant was a large one, wlth 
inany buildings, among others, a two-storied office building. Tbere its books 
of account were Itept by witness Shlvers, its bookkeeper. Such was the con- 
dition down to the 21st of June, 1900. At some time before, the seeretary 
treasurer removed to Philadelphia, and on that date, under orders from JMr. 
Baird, the président, the books were sent to Philadelphia. Excepting that such 
enti'ies as were thereafter ma de in those books were made in them in Phila- 
delphia, ail the business of the conipauy contlnued much as It bas been de- 
scribed. Mr. Shlvers contlnued its bookkeeper at Elmira, and, as he testifles, 
made entries and kept books of record of its business down to December 10, 
1900, on whicli day he and some eight other employés of the company, in its 
office at Elmira, N. Y., were dlscharged. They had contlnued in such office 
from the Ist of October; the mllls having been shut down on the 29th of Sep- 
tember, which threw out of employment some 316 operatives. After the lOth 
of December, Mr. McFadden, the superintendent contlnued In charge, with 
one or two caretakers under hlni. From the beglnning dlrectors' meetings, 
when held, were held In Philadelphia, excepting the annual meeting, which, in 
compliance wlth New York law, was held at Elmira, which was called its of- 
fice by the required notice for such meeting. Ohester R. Baird, président of the 
company, had an office In the BuUitt Building in that city. It was there such 
meetings were held. Prom there such orders or directions as he gave as 
président for the conduct of the business were given. He seems to bave been 
interested In other corporations. Nearly ail that be dld oHîclally as président 
of this company, and much of ail that was done officially by its seeretary treas- 
urer after June 21, 1900, was done at that office In the Bullltt Building in 
Philadelphia. Tbat was the office of O. R. Baird & Co., which was the trade- 
name by which Mr. Baird Indlvldually conducted a mercantile business. In 
that name he was the sales agent and collectlng agent for this corporation, 
and what he did under that agency he chlefly did in Philadelphia. After the dis- 
contlnuanee of tbe bank account at Elmira, disbursements of the company 
for wages of employSs were made wlth cash procured from an Elmira bank 
upon its discount of the company's draft on C. R. Baird & Co. For a time the 
company had a bank account In a Philadelphia bank. But thèse drafts upon 
C. R. Baird & Co. for funds were honored by Mr. Baird, and he, as a witness, 
testifled that the bank balances of the company were always very small. Sales 
having been made, products to flU the same were manufactured, and some 
products were manufactured not specially to flll orders from purchasers. The 
directions for what particular products should be made were sent from Phila- 
delphia, sometimes upon letter heads of the Elmira Steel Company, signed in 
its name by président or secretai-y, wlth the initial of the writer, but In most 
cases on letter heads of C. R. Baird & Oo., and signed In that style. Goods 
upon sales being dellvered at Elmira, by shlpments from there, bills or in- 
volcea thereof to the customers were made out and sent to C. R. Baird & Oo. 
at Philadelphia, whence they were sent to the customers; and, collections 
being made from them on account of sales by C. R. Baird & Co., notification 
thereof was sent to Elmira. There débit and crédit entries were made in cus- 
tomers' accounts upon the books of the company while they were there; such 
entries, after the books were sent to Philadelphia, being made In them there, 
the data for the débit charges belng fumished by the blUs and Involces, still 
made at Elmira, where record of them was kept by press copy, before being 
sent to Philadelphie. After the shutting down of the works September 29, 1900, 
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little, if any, business was donc, excepting in the care o( the plant, the malî- 
ing of some sales and shipplng of goods sold, and tie adjusting of some mat- 
ters of freight charges, allowances to customers for déductions, Information 
for wliicti was reported from Pliiladelpbia to ïJlmira. After-tlie suspension of 
tlie active opérations of tlie plant, Mr. Eaird seems to hâve been chiefly en- 
gagea, so far as this conipanj' was concerned, and so far as he acted for it 
as its président, devising schemes and making propositions to ereditors, and 
negotiating veith them for some agreement vyhereby the company might be 
reorganized or enabled to continue its existence and résume its active business 
opérations. 

Some of the foregoing statement of the facts appears in the testimony of 
Superintendent McFadden and Bookkeeper Shivers, and from other sources 
throughout the évidence, and much of it also appears in the testimony of Mr. 
Baird himself, which was taken in Philadelphia for use upon the trial be- 
fore me. It appears very clearly from Mr. Baird's testimony that what 
he did with référence to at least the manufacturing and mercantile busi- 
ness of the Company, he did in the style of C. E. Baird & Ce, as its agent. 
Thus he testifled that contracts were made v^ith customers by the sales 
agents, 0. B. Baird & Co., who had been such sales agents since the or- 
ganlzation of the company; that payments for shipments were made to 
O. R. Baird & Co., from which was passed to the bank account in Phila- 
delphia of the company what was needed for meeting obligations of the 
company, which seem to hâve been principally its notes given by its prési- 
dent or treasurer; that the contracts referred to, made by O. R. Baird & 
Co., as agents for the Elmira Steel Company, were signed by C. R. Baird 
& Co.; that the correspondence with the customers was conducted from 
the ofliee of the company in Philadelphia. Being asked if on letter heads 
of the Elmira Steel Company or C. R. Baird & Oo.'s paper, he answered: 
"In most cases on C, R. Baird & Co.'s paper." Again asked, "But some 
on eachî" he answered, "I think it was ail on C. R. Baird & Co.'s paper." 
And he testified, further, that it was signed, "O. E. Baird & Oo." Being 
questioned further with référence to Baird & Oo. as agent for the Elmira 
Steel Company procuring contracts and sending them to the company at 
Elmira, the question suggesting that lie did not turn them over to him-çelf 
as président before sending orders to Elmira, he said the contracts were 
in a gênerai way authorized by him as président, and that a great many 
small orders were included in gênerai instructions -which he had given; 
and then, it being suggested that it would be pretty hard for him to say 
when he was acting as président of the Elmira Steel Company and whea 
he was acting as agent for the company, he answered: "No; it was not 
hard. I acted as an oiflcer of a New York corporation, and also acted as 
selling agent for that corporation, and the duties were entirely distinct." 
In compensation for business done as agent of the company, O. E. Baird 
& Co. received commissions upon sales, credited from time to time on the 
books to O. R. Baird & Co. Clearly, what was done by C. R. Baird & Co. 
was not the doing of business by the company, except as anythiug doive 
by an agent is done by the principal. • 

Based upon their claim that the Pennsylvania court had jurisdiction by 
reason of the place of business being in the district, and of the adjudica- 
tion thevein, the Philadelphia ereditors claim that the administration of 
the estate should be whoUy in that district. Différent counsel for them 
argue differently by their briefs. One, claiming that corporations are withln 
the provisions of gênerai order 6 (32 C. 0. A. ix., 89 Fed. v.), clalms that 
the first ad.iudication détermines the district of administration. The other, 
claiming that corporations are not within gênerai order 6, and that gênerai 
order 7 {32 0. C. A. xi., 89 Fed. v.), does not apply to this matter, — that 
order applying only to cases of two or more pétitions, where one allèges au 
earlier act of bankruptcy, while in this matter the act of bankruptcy al- 
leged in the pétition hère and the earliest act of bankruptc> alleged in the 
Pennsylvania pétition are the same, — claims that the adjudication déter- 
mines the title and estate of the trustée, and that, therefore, the trustée 
under the earlier adjudication has the earlier right. General order 6, pre- 
mising two cases, one of two or more pétitions filed against the same 
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indlvldual In différent districts, as to which it is provided the flrst liear- 
Ing shall be in the district of tlie debtor's domicile, and ttie other of two 
or more pétitions agalnst ttie same partnershlp in différent courts, as to 
whicli It Is provided tliat tlie pétition first flled sliall be flrst lieard, pro- 
vides ttiat, "in e'ither case," proceedings upon ttie otlier pétitions may be 
stayed until an adjudication is made upon the pétition flrst lieard, and tlie 
court making the flrst adjudication shall retain jurisdiction jvev ail proceed- 
ings therein until the same shall be closed. The flrst counsel claims that tho 
Word "indlvidual" is used in the rule in the sensé of "person," which, un- 
der its définition in the banl^rupt act, includes corporations, and upon that 
bases his claim that, the adjudication made by the Pennsylvania court be- 
ing the flrst made, that court should retain jurisdiction under the provisions 
of the nile. But the "first adjudication" of the rule clearly means the 
one made under the provisions of the rule as to the place of flrst hear- 
Ing; and that adjudication was not made in observance of the provision 
of the rule requiring, in such a matter as this, if this corporation be an in- 
dlvidual wlthin that rule, the flrst hearing to be had in the district of the 
debtor's domicile, and a stay of proceedings upon pétitions in other dis- 
tricts. It would seem that one who bas vlolated that provision of the rule 
ought not to gain an advantage under another provision of the rule, which 
clearly is intended to dépend upon its observance. The other counsel ar- 
gues the rule not applicable, upon the claim that the term "indlvidual" in 
the rule was purposely used in framing it to exclude corporations, which 
would hâve been included by the use of the word "person," which term, 
used in the rule, would hâve made its provisions relating to partnerships 
unnecessary, which shows, further, the term "Indivldual" to hâve been 
Intended to Include only natural persons, as individuals or partnerships. 
This argument is made to enforce the claim that the provisions of the rule 
as to the place of flrst hearing and adjudication is not applicable to the 
matter hère; and the same counsel well argues that gênerai order 7 is not 
applicable, because that order does, as he claims, relate only to pétitions 
alleging acts of bankruptcy on différent dates, — the rule provlding, in such 
cases, that the hearing and adjudication shall be upon the pétition alleging 
the earlier act. 

As stated, both thèse claims are based upon the elalm of the Pennsyl- 
vania court having jurisdiction by reason of the place of business being in 
Its district. This calls for further discussion of the question of where was 
the principal place of business of this corporation in fact and as a matter 
of law. In Re Marine Machine & Oonveyor Co., 1 Am. Bankr. R. 421, 91 
Fed. 630, it was held, agalnst the contention of opposlng credltors. that a 
Rhode Island corporation, upon the facts shown in the case, had its prin- 
cipal place of business in the eity of New York, where its gênerai office 
was, its books kept, its purchases and sales malnly effected, and ail its 
banking business transacted, and where ail of its directors' meetings had 
been held; its manufacturlng branch of its business having beeen carried 
on at Warren, R. I., its works there having been closed, and ail its em- 
ployés dlscharged but one watcjiman and a local superlntendent, flve 
months before the pétition was filed. The facts appear quite analogous to 
those in this case, which is dlstlnguishable from it, however. In this: that 
the legality of the business done in the foreign state was not challenged 
in that case, as it is in this. In tliat case, the business in the foreign state 
was done by the corporation, and was its business, while in this case the 
business done in Pennsylvania was less the business of this corporation 
than it was of 0. R. Baird & Co., its selling agents. The business which 
détermines principal place of business must be the business of the corpora- 
tion, and it would seem that it must be its lawful business. 

The constitution of the state of Pennsylvania, of which every fédéral court 
has judicial knowledge, by article 16, § 5, provides that "no foreign corpora- 
tion shall do any business in this state, wlthout having one or more known 
places of business, and an authorlzed agent or agents in the same, upon 
whom process may be served." A statute, apparently passed to carry that 
constitutional provision into effect, introduced in évidence before me, enti- 
tled "An act to prohibit foreign corporations from dolng business in Penn- 
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sylvanla, without having known places of business and authorîzed agents," 
approved Aprll 22, 1874 (P. D. 1874, No. 33, p. 108), provides in its fitst sec- 
tion that from and after the passage of the act "no foreign corporation shall 
do any business in this commonwealth until such corporation sliall hâve 
established an office or offices and appointed an agent or agents for the 
transaction of its business therein." Section 2 provides it shall not be lawfn! 
for any such corporation to do any business in this commonwealth until 
It shall bave filed in the office of the secretary of the commonwealth a 
etatement, under the seal of said corporation and signed by the président or 
secretary thereof, sliowlng such requlred facts as title of the corporation, 
location of its offices, and names of its authorized agents in that state, and 
provides, further, that the certiflcate of the secretary of the commonwealth 
of the filing of the statement shall be preserved for public inspection. Sec- 
tion 3 déclares that any person, agent, officer, or employé of any foreign 
corporation, who transacts business within that state without the provisions 
of the statuts having been complied with, Is guilty of a misdemeanor punish- 
able by fine and Imprisonment. As bas been shown before me, by exempli- 
fied copies of the papers, there was filed In the office of the secretary of the 
state of Pennsylvania. on the 2d day of January, 1901, a statement, under 
the hand of Chester R. Baird and the corporate seal, which, in the required 
form, stated the Rlmira Steel Company to be a foreign corporation Incorpo- 
rated under the laws of the state of New York, with Its principal office at 
Elmira, N. Y., the object of the corporation being the manufacture of steel, 
iron, tin plate, and other metals Into marlietable products; that the office 
of said corporation in the commonwealth of Pennsylvania had been estab- 
lished at Nos. 131 to 143 South Fourth street (Bullitt Building), city. of 
Philadelphla, in the county of Philadelphla, In said commonwealth, and 
namlng Chester R. Baird as Its authorized agent. Thereupon there was 
issued by the secretary of the commonwealth of Pennsylvania, under the 
seal of bis office, a paper certifying that the Elmira Steel Company had, on 
the 2d day of January, 1901, in pursuance of the statute referred to, flled 
the certiflcate required. The latter certiflcate, as being évidence of the 
right of a foreign corporation to do business in Pennsylvania upon compli- 
ance with its statute of 1874, is in the nature of a license to do business in 
that state. 

Arguing against the efCect of this évidence, and claimlng that the statute 
bears upon individuals, and does not subject the corporation itself to its 
criminal provisions, and that It Is more a question of whether the company 
did in fact do business in Pennsylvania than whether it was permitted by 
the laws of that state to do so, counsel for the Philadelphla creditors upon 
his brlef says, further, that the statement in the certiflcate of the principal 
office of the company being at Elmira, N. Y., is not évidence upon the ques- 
tion of fact of principal place of business, which may be accepted. That 
statement was in connection with the statement of the certiflcate of the 
state of incorporation, under the laws of which its principal office was there- 
in located where its annual meeting must be held; and that is the extent 
of the effect of that statement on the question of principal place of business. 
But counsel says, further, in his brief, that at most the évidence shows that 
this company made application on a certain day for registration as a foreign 
corporation, and for permission to do business in Pennsylvania; and he 
adds: "But there is nothing in the form of the certiflcate to show this an 
original application, and not the annual renewal of a former registration." 
This was disingenuoiis or not creditable to the counsel, Philadelphla law- 
yers. The terms of the statute in évidence provided for the filing of a cer- 
tiflcate as a condition for a license, once for ail, to do business in that state, 
and there is nothing in that statute suggesting that such license is only from 
year to year. If there is such a statute, and a lawyer, of ail persons, knows 
the laws of his own state, the Philadelphla creditors should hâve ofEered 
It In évidence. The suggestion of the brief bas put upon me the labor of a 
frultless search for such a statute. 

By repeated adjudications of the fédéral and state courts, too firmly set- 
tled to admit of controversy, "a corporation bas its domicile and résidence 
alone within the bounds of the soverelgnty which created it, and It is in- 
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capable of passlng personally beyond that Jurlsdletlon." Plimpton v. B!g- 
elow, 93 N. Y, 592, 598, eltlng Bank v. Earle, 13 Pet. 519, 10 L. Ed. 2T4; 
Insurance Co. v. French, 18 How. 404, 15 L. Ed. 451; Merrlck v. Van Sant- 
voord, 34 N. Y. 208; Stevens v. Insurance Oo., 41 N. Y. 150. And tlie fact 
that it files a certificate under the laws of another state, and has issued to it 
a certificate authorizing it to do business there, does not in any way affect 
its résidence. Remington & Sherman Co. v. Niagara County Nat. Banlv. 54 
App. Div. 358, 359, 66 N. Y. Supp. 560. Witliout attempting to solve tlie 
question, it is at least doubtful if a wrlt of subpœna Issued eut of the 
Eastern Pennsylvania district court, and served upon an agent or officer of 
thls corporation In that district, would subject that corporation to the juris- 
diction of that court; for it has been held that, to subject a corporation to 
the jurisdiction of a fédéral court, it must be a résident of or found within 
the district of the court, and that that Is not effected, in the case of a cor- 
poration organized in another state, by its doing business by agents or offl- 
cers within the district, because a corporate body can hâve no corporate 
existence, citizenship, or Inhabitancy beyond the limits of the state by whioh 
it is created. Day v. Manufacturing Co., Fed. Cas. No. 3,685, 1 Blatchf. 628; 
Decker v. Packing Co., Fed. Cas. No. 3,727, 11 Blatchf. 76; Myers v. Dorr, 
Fed. Cas. No. 9,988, 13 Blatchf. 22; Pomeroy v. Kallroad Co., Fed. Cas. No. 
11,261, 4 Blatchf. 120; 1 Desty, Fed. Proc. (8th Ed.) p. 578, note. The cases 
■which seem to hâve quallfled thls doctrine, holding a foreign corporation to 
be suable in a fédéral court In the state where it is doing business, put 
thelr décisions upon the ground that the fédéral court Is a court of the state, 
within the condition of consentlng to be sued in such a court, attached to 
the' permission granted the corporation by the state to do business within 
it. Ex parte Schollenberger, 96 TJ. S. 369, 24 L. Ed. 853. A fédéral statute 
can breathe no life into a corporation différent from that it has under the 
laws of the state from which It gets its being or of that in which it is suf- 
fered to come. A corporation exists only to the extent and in the manner 
which state laws permit. A New York corporation can hâve no principal 
place of business other than its principal office, named In Its charter. Peo- 
ple V. Barker, 87 Hun, 341, 34 N. Y. Supp. 269, aflîrmed in 147 N. Y. 715, 42 
N. E. 725. And, under the laws of Pennsylvania, a corporation not Incor- 
porated in that state cannot hâve any "known" place of business therein 
until it has complied wlth the statute prohibitlng foreign corporations doing 
business In that state "without having known places of business" therein. 
Thls corporation could not sue in any court in Pennsylvania upon contracts 
entered into while conductlng business in Pennsylvania, before the flllng 
under that statute of the certificate in évidence. Thome v. Insurance Co., 
80 Pa. 15. It is only by observance of the statutory conditions that 
a corporation has a légal existence for business purposes within the state 
of Pennsylvania. Lasher v. Stimson, 145 Pa. 30, 35, 23 Atl. 552; McCanna 
& Fraser Co. v. Citizens' Trust & Surety Oo. (C. C.) 74 Fed. 597, affirmed on 
appeal, Id., 24 C. C. A. 11, 76 Fed. 420, 35 L. R. A. 236; Miller v. Ammon, 
145 U. S. 425, 12 Sup. Ct. 884, 36 L. Ed. 759. Incidentally, this is to be con- 
sîdered upon any question of transfer of this bankruptcy matter from this 
district to the Eastern district of Pennsylvania, for that is a question of con- 
venience of parties, and how their rlghts may be best promoted (Bankr. Act, 
§ 32), because, under. the bankrupt act (section 23b), a trustée in bankruptcy 
of this corporation cannot sue in any court where the corporation could not 
sue. 

The law and the courts of Pennsylvania say to an uneertlfled foreign cor- 
poration, "You bave no business in thls state," which use of the word "busi- 
ness" falls within its définition, accordlng to the Standard Dictionary, as 
being that which one has the right to do, and which it defines — First, as 
a pursuit or occupation, and, second, as any occupation connected with the 
détails of trade or Industry or commercial affairs, as the banking business. 
Now, the business of this corporation was manufacturing, and selling Its 
manufactures, of iron and steel. That so much, or nearly ail, of Its banking 
incident to that business was done in a certain place, détermines it as ita 
principal place of business, Is to say that a corporation organized for manu- 
facture at one place may, by banking at another, détermine its place of 
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banklng as tts principal place of business; and so It may, If banklng becomes 
Its principal business, but in tliat case its principal business would no longer 
be manufacturing, but banking, and a corporation whose principal business 
is banking may not be adjudged bankrupt. Clearly, tbe principal place of 
the business of a corporation, wliieli détermines tbe district wherein it may 
be adjudged bankrupt, is the principal place of its principal business. In 
tlie case of the corporation before me, ail that was done by it in Pennsyl- 
vania was but incidental to what it was engaged in doing at its principal 
business at Elmira, excepting that some things were done in Pennsylvania 
incidental to Its corporate existence, as the holding of directors' meetings 
and the like, which cannot be said to be the business of the corporation, 
intended by the banki-upt act. AU corporations are alike in that kind of 
business, and what is done in such meetings does not détermine the charac- 
ter of the business of the corporation which makes it, or makes it not, 
subjeet to being adjudged bankrupt. Although directions may proceed 
from thence, compliance with which, in practical results of such directions, 
may change the character of the business, such meetings may act on the 
business of the corporation, but thelr transactions are not the business of 
the corporation. This is practically recognized by the leamed counsel for 
the Philadelphia creditors, who well states on bis brief, with référence to 
the annual meeting held in Elmira, that it "was incidental to the corpora- 
tion's existence, rather than to its business opérations." The principal busi- 
ness of this coi"poration, being that which It was doing at Elmira, déter- 
mines Elmira as tbe principal place of its business. 

But It is true that, after the suspension of its principal business and the 
shuttlng down of its works at Elmira, this corporation did not do much busi- 
ness. Its principal business was discontinued; but tts principal property 
was at Elmira, and thereafter its principal business was the care of that 
property, and necessarily at that place. There its superintendent remained, 
in charge, custody, and care of that plant; and be was not the less engaged 
in the business of the company because its property was subjected to levies 
under exécutions upon judgments rendered against it at that place. Those 
very liens and hostile acts ma de his business ail the more onerous and im- 
portant. During this time, as already noticed, the chief business of the 
principal officer of the company, its président, at Philadelphia, seems to hâve 
been devising and negotiating for schemes of resumption of business through 
some settlement or compromise with creditors; but it cannot be that nego- 
tiations for the prolongation of its existence can be said to be the principal 
business of a corporation, sa as to make the place of thelr promulgation its 
principal place of business for the purposes of the bankrupt act. But sales 
were made in Pennsylvania of the manufactured products of this company, 
and the question may be asked, was not that the business of this company? 
Upon the f acts, as already shown by référence to the testimony, those sales 
were made by O. R. Baird & Co., selling agents for the company. In that 
the company was not doing business in that state, and what C. K. Baird & 
Co. did as its agents they might lawfully do, notwithstanding the prohibition 
of the Pennsylvania statute against the corporation doing business in that 
State until obtaining lieense by filing certlflcate. Just that distinction has 
been made by the Pennsylvania courts. If those sales were made while 
the corporation was doing business in that state, the purchasers hâve a com- 
plète défense against suits for purchase price, even as against the trustée 
in bankruptcy of the corporation, who has no right of action upon those 
contracts which the corporation itself eould not enforce. Having a sales 
agent in Pennsylvania, in C. R. Baird & Co., was not doing business by this 
corporation in that state. Mearshon & Co. v. Pottsvllle Lumber Oo., 187 Pa. 
12, 40 Atl. 1019; WolfC Dryer Co. v. Bigler, 192 Pa. 466, 43 Atl. 1092. 

The fact of principal place of business being found against the conten- 
tions of the Philadelphia creditors, the question arises of the efCect of the 
finding upon the Pennsylvania adjudication and the jurisdictlon of the court 
making it But, before consldering that question, another clalm of counsel 
for the Pennsylvania creditors, that the adjudication, and not the filing of a 
pétition in bankruptcy, détermines the date of the accrulng of the rights of 
a trustée, and, therefore, that the trustée under the earlier adjudication has 
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the earller right, now calls for attention. It Is true that under the banknipt 
act (section 70a) the trustée, upon his appointaient and qualification, is 
vested with the tltle of the bankrupt as o£ the date of the adjudication; but 
by the same section the title with which he is se vested is the title to 
property whlch, prior to the filing of the pétition, the bankrupt could by 
any means hâve transferred, or whlch might hâve been levied upon and sold 
under judieial process against hlm. Under ail the provisions of the bank- 
rupt act, it is very clear that the date of filing of the pétition is the point 
of cleavage. In re Lewis, 1 Am. Bankr. R. 458, 460, 01 Fed. 632; In re Appel, 
4 Am. Bankr. R. 722, 103 Fed. 931. Property thereafter acquired does not 
come under the Jurisdiction of the court adjudicating upon that pétition. 
Debts not then absolutely owing are not provable for the purpose of dis- 
tribution out of that property. That is the date from which ail periods of 
time specifled in the act or to be adopted on principles of equity (In re 
Wise, 2 Nat Bankr. N. 151, 155, 156) are to be computed; and it is upon and 
by filing a pétition with it that a court is given jurisdiction to proceed in a 
particular matter. The leamed counsel for the Philadelphia ereditors havp. 
with mnch sklU and great ingenuity, argued for a distinction between the 
bankrupt act of 1888 and that of 1867, claiming that because under the 
former act title was as of date of filing of pétition, while under the latter 
act it is as of date of adjudication, they base thelr claim that the date of 
the adjudication should détermine priorlty of administration as between 
différent courts; claiming, also, that the décisions under the prior act are 
not applicable to similar ones arising under the présent act. While congress, 
in Its wisdom, has by the présent act postponed the taking of title by the 
trustée to a date subséquent to the filing of the pétition, nevertheless the 
property, of which he takes title, Is, as already shown, the property existing 
at the date of the filing. Under both acts, the bankrupt estate, which the 
bankrupt court adminlsters, is determlned by the date of the filing. There- 
fore it would seem that cases arising under the former act are equally ap- 
plicable to cases arising under the présent one. 

A case arose under the act of 1867, In whlch two pétitions were flled; 
the earller one in the district court of New Jersey, and the later one in the 
district court of the Southern district of New York, In whlch the earlier 
adjudication was made. It appeared that this adjudication was consented 
to by the bankrupt, and that he and the petitioning ereditors knew o£ tlio 
pendlng proceeding in New .Tersey. The adjudication was set aside by the 
court which made it, on the ground that there ghould be but one, and that 
by the court in whlch the pétition was first flled. Otherwise, the court sald, 
"The petitioners might be deprived of any beneflt of thelr earlier pétition." 
And It was doubted in that case whether gênerai order 16 under that act, 
whlçh was substantially like gênerai order 6 under the présent act, would or 
could apply when any substantial Injustice would be donc to the petitioning 
ereditors in the earlier pétition by reason of the pétition by or against tlie 
bankrupt in the district of his domicile belng later in time. In re Brown, 
Fed. Cas. No. 1,982, 19 Nat. Bankr. N. 270. The district court "In which the 
pétition Is first flled ought to be accorded exclusive jurlsdictlon over the 
case." This Is from the syllabus of a case where the court Impliedly con- 
demns a party proceeded against In two courts, who lies sllently by and 
does not call the attention of the court In which he Is secondly proceeded 
against that prior proceedings are pending in another. This is the more 
pertinent where the debtor Is enjolned in the first proceeding from in any 
manner interfering with his property. In this case, the debtor not only did 
not glve the Bastern Pennsylvanla district court that Information, but vol- 
untarlly and in writlng consented to be adjudged bankrupt by It; the dii'ect 
and intended efCect of which would be to take property out of the jurls- 
dictlon of this court, which the bankrupt was enjoined by this court from in 
any manner interfering with. The same case referred to, but upon a 
hearing In another court, sald that petitioning ereditors, obtalning an ad- 
judication, acquire In a proper case an équitable lien on ail the property 
and estate of the bankrupt from the time of the flling of thelr pétition, 
and hâve an interest in protectlng It from embarrassment, complication, 
aiid waste, 6r withdrawal from the control of the court, and especially In 



IN EE ELMIRA STEEL CO. 473 

preventlng the administration ol any part of the assets from being trans- 
ferred under the forms of law, by collusion between the debtor and other 
credltors, to another and distant forum. It is not Intended to Intimate 
that In this case there bas been any collusion. Indeed, nothing has appeared 
from which the suspicion of an inference thereof can arise. But the bank- 
rupt did, by its admission of inability to pay debts, faelUtate the Pennsyl- 
vania adjudication, the intended effect of which would be to transfer its 
property from this state to that, and It did so whlle it was enjoined by 
this court from in any manner interfering with that property. Again let it 
be said that it is not intended to intimate any intended violation by any 
ofBeer of this bankrupt of the injunction of this court. The facts are that, 
■while the proceeding in this court was iwnding, a motion was made for an 
injunction, pending which disposition of the property of the banlcrupt by the 
sheriff was stayed. The motion was to enjoin ail persons. That motion 
was to be heard, and it was heard and decided, on the 24th of December. 
On the 28th it was served upon the bankrupt corporation, by service on its 
managing agent. On the same day the corporation, by its président, ex- 
ecuted the consent to be adjudged bankrupt. Before the 3d day of .Tanuary, 
1901, he had information of the injunction. On the 3d day of January, 
1901, that consent was put in use by the Pennsylvanla petitioners, and a 
lawyer appeared in that court as attorney for the alleged bankrupt, "not 
objecting." If he had information of the proceedings in this court, respect 
for that court would seem to bave called for his disclosure of them to it. 
The case referred to was one where the pétition was flrst flled in a Massa- 
chusetts court, then In a court in Connecticut, and then in the Southern dis- 
trict of New York. It was several times before the court, and the référence 
is to the several décisions. In re Boston, H. & E. R. Co., Fed. Cas. Xo. 
1,678, 9 Blatchf. 409; Id., Fed. Cas. No. 1,677, 9 Blatchf. 101. In the earlier 
décision, approved and followed in the later, the rule obtaining in equity as 
to the conduct of courts of différent jurlsdictlons, the one later called upon 
yielding to the one flrst invoked, was said to be peculiarly applicable to 
courts of the same jurisdiction, like district courts of the United States, crc- 
ated by the same statute and administering the same law; and as between 
two such courts it was said: "It would be the duty of the other district 
courts to yield the control and direction of the entire proceedings to that one 
whose jurisdiction was first invoked, and whose power is ample to accom- 
pllsh ail the purposes of the law and protect the rlghts of ail parties inter- 
ested, under the authority of the same act which govems eaeh of them. 
• * * Without this, it Is difflcult to see how the law can be safely, unl- 
formly, and legally administered. On the appointment of an assignée, al! 
the property of the bankrupt is by express terms vested in him by the 
assignment made; and such assignment relates back to the commencement 
of the proceedings. [As has been shown, the trustee's title under the prés- 
ent law, as of the date of the adjudication, relates back to the commence- 
ment of the proceedings, so as to take the property in the condition in which 
it existed on that date.] When, therefore, one court having jurisdiction 
has adjudged a debtor a bankrupt, appointed an assignée, and executed tho 
assignment, nothing of the property of the bankrupt remains In him to be 
taken or administered by another tribunal. Ail is vested in the assignée 
appointed by the other, as of the time when the flrst pétition was flied." 
In re Boston, H. & E. E. Oo., Fed. Cas. No. 1,677. 

From the time of the filing of the pétition hère, and the order restraining 
interférence with it, the property of this banlcrupt was In the prehensory 
power of this court, as fully as If It were in the actual and visible présence 
of the court, and consequently under its exclusive control, and consequently 
not affected by anything that might be attempted to be doue with it, either 
by a creditor levying exécution upon it out of a state court, or attempting 
to put it into the control of another fédéral court, by flling a pétition therein, 
or by the bankrupt by consenting to an adjudication in such other court, 
or the appointment by that court of receivers of its property. Byrd v. Har- 
rold, Fed. Cas. No. 2,269, 18 Nat. Bankr. R. 433; Phelps v. Sellick, Fed. Cas. 
No. 11,079, 8 Nat. Bankr. R. 390; Davis v. Andersen, Fed. Cas. No. 3,623, 6 
Nat Bankr. R. 145; In re Steadman, Fed. Cas. No. 13,330, 8 Nat Bankr. H. 
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819. "An the estate and property ot the bankrupt, and ail hls right and 
tîtie to and Interest in property, whethér incumbered or unincumbered, are 
In custodia legls, and under the sole and exclusive jurisdiction and control 
of the bankrupt court in ■which tlie proceedings are had, pending the proceed- 
Ings, from the filing of the pétition for adjudication to the close of the pro- 
ceedings." Phelps v. Sellick, Fed. Cas. No. 11,079. The rule in equity gov- 
eming the conduct of two or more courts with respect to the same contro- 
versy, stated with citations of authorities in Ee Boston, H. & B. R. Co., 
supra, flnds illustration in later cases. "Where the object of two légal pro- 
ceedings is the same, convenience, as "well as a proper regard for the rights 
of debtor and créditer, requires, If possible, that the fund in which both are 
interested should be subjected to diminution by one Utigation only, and the 
parties spared the unnecessary labor and expense of conducting two contro- 
versies over the same matter. It would seem, also, that, if both tribunals 
whose interférence has been invoked hâve equal or concurrent Jurisdiction, 
it should be continued to be exercised by that one whose process was first 
issued. It is well settled that to secure this end an order may be made, by 
the court whose process was first issued, restraining proceedings in ail but 
one action, whether they are pending In that court or before other tribunals." 
Schuehle v. Eeiman, 86 N. Y. 270, 273. It is a well-established rule that 
where two courts hâve taken jurisdiction of the same matter, the courts be- 
Ing of equal or concurrent jurisdiction, the tribunal which first obtains ju- 
risdiction of the subject-matter and of the persons retains, and should con- 
tinue to exercise, that Jurisdiction. Garlock v. Vandevort, 128 N. ï. 374, 
379, 28 N. E. 599. 

Creditors fillng a pétition acquire thereby an équitable lien, as was held In 
Re Boston, H. & E. R. Co., supra, which, in this case, is a lien for the 
enforeement in distribution of the bankrupt's estate of a right to priority 
of payment of wages eamed within three months prier to the filing of that 
pétition, but not within three months prier to the flllrig of the pétition in 
the Pennsylvanla court. Surely thèse creditors should not be barred of that 
right by the giving eflect to the Pennsylvanla adjudication, as barring an 
adjudication in this proceeding, as clalmed by counsel for the Philadelphia 
creditors, unless the law compels it. But, as already shown, not only are 
questions of who are creditors, and upon what amounts of provable debts 
entitled to distribution, determlned by the date of the filing of the pétition, 
but also the question of what property Is taken by the trustée. Intermediate 
the filing of this pétition and the filing of the Pennsylvanla pétition, the 
estate may hâve changed. Uens upon it, not good as against the pétition 
in this proceeding, may hâve rlpened Into full force against the second péti- 
tion; and preferential payments may be recoverable by the trustée under the 
first pétition, which, by reason of lapse of time, may not be by a trustée 
under the second pétition. Thèse facts are not drawn from the évidence in 
this case, but suggested as possibilities which would, In any case, make the 
estate of a bankrupt, and the amount of the provable claims against it, 
greater or less upon différent dates. For a trustée takes the estate of a 
bankrupt in the same plight and condition which the filing of the pétition 
flnds It in, and subject, not only to légal liens, but to equitles and équitable 
rights existing against It. Yeatman v. Institution, 95 U. S. 764, 766, 24 L. 
Ed. 589. This court has jurisdiction, if for no other reason, because of the 
domicile and résidence of the bankrupt If the Eastern Pennsylvanla dis- 
trict court has jurisdiction by reason of principal place of business, then the 
trustée appointed in that proceeding must take the estate in the plight and 
condition It was in on the date of the filing of the pétition In that court; 
that Is, subject to the équitable lien of thèse wage owners to priority of 
distribution, enforceable under the pétition in this court, but which priority 
of distribution they would not hâve the right to in the administration of the 
estate In that court, but only through an adjudication and administration 
In this court. This Is welghty reason for an adjudication and administra- 
tion In this court, even though the Eastern Pennsylvanla district court had 
Jurisdiction by reason of principal place of business. That has been found 
against the Philadelphia creditors as a fact, but they say the adjudication 
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of that court upon that subject îs conclusive. This bi-ings up again that ques- 
tion, and the question upon whom, If anybody, is it conclusive? 

Tbe Pennsylvania adjudication was made upon pétition of certain ereditors 
In a proceeding in wtiich tbe bankrupt appeared by attorney, by wbom it 
stated it niade no défense. It may be that by ■waiver, as by a voluntary ap- 
pearance and submission, or, being subjected to process, by not defending, or 
by joining in the proceedings and talcing Deneflts under it, an adjudication 
would become conclusive as against parties so acting, although tbe necessai'y 
jui-isdictional facts do not esist; and for this there is respectwortby authority. 
In re Clisdell, 4 Am. Bankr. K. 95, 101 Fed. 246. If so, it would seem, upon 
général principles, that the doctrine is applicable only under the principle of 
estoppel. Under the constitutionally conferred power to establish uniform 
laws on the subjeet of bankruptcies (Const. art 1, § 8, subd. 4), congress may 
exercise or décline tbe power as the wisdom of that body shall décide. To 
the estent that it does exercise the power, and to that extent only, are mattera 
in bankruptcy taken out of the gênerai cognizance of state law and judicial 
procédure. It is only such matters as congressional législation includes that 
corne within the purview of a fédéral bankruptcy System, and are within 
the jurisdiction of the courts admlnistering it. Cooley, Const. Llm. 294; Sedg. 
St. & Const. Law, Gil; Smith, St. & Const. Constr. § 214; Story, Const. §§ 1, 
114; Sturges v. Crown inshield, 4 Wheat. 122, 195, 196, 4 L. Ed. 529; Bank v. 
Smith, 6 Wheat. 131, 5 L. Ed. 224; Ogden v. Saunders, 12 Wheat. 213, 257. 278, 
279, 281, 6 L. Ed. 606. And It is only those matters whleh under congressional 
législation are within the purview of the bankrupt act that are within the 
jurisdiction of its courts. In re Stowell, 16 Abb. N. C. 90, 24 Fed. 468. Matters 
of which a bankrupt court bas jurisdiction are those in wbieb tbe bankrupt 
bas bis principal place of business for the required tlme within the district 
of the court (Bankr. Act, § 2), and consent will not confer upon a court juris- 
diction over a matter which Is not within its gênerai jurisdiction. Oakley v. 
Aspinwall, 3 N. Y. 547. If, notwithstanding thèse weigbty authorities, the 
Eastern district of Pennsylvania court had jurisdiction, although tbe domicile 
and résidence of the bankrupt was in this district, and Its principal place 
of business, as a matter of fact, was not within that district for the required 
time, and Its adjudication, as being tbe adjudged existence of that fact by 
that court, is conclusive upon the bankrupt, which appeared by attorney in 
that court and made no défense, is it conclusive upon other parties? The 
Philadelphia ereditors claim it to be conclusive, not only upon tbe bankrupt 
and the Fennsylvania petitioners, but also upon ail other ereditors of the 
bankrupt, including the Elmira ereditors, petitioners hère. Is this so? 

An imoluiitary bankruptcy proceeding is not a mère suit inter partes. It 
rather partakes of the natirre of a proceeding in rem, "In which every actual 
creditor bas a direct interest" in the res. In re Boston, H. & E. R. Co., Fed. 
CJas. No. 1,677. How jurisdiction of parties in interest, such as ereditors, eau 
be obtained, is fixed by section 18 of the bankrupt act. By that section it is 
provided that when a pétition for Involuntary bankruptcy is flled, tbere 
shall be issued a writ of subpœna, retumable within 15 days, within 10 days 
after the retum day of which, or within such further time as the court 
may allow, tbe bankrupt or any creditor may appear and plead to the pétition; 
and, If no pleadings bave been tiled within such time by the bankrupt or 
any of bis ereditors, the Judge shall thereafter make the adjudication or 
dismiss the pétition. Tbe adjudication of the Eastern Pennsylvania district 
court was made on the day of the filing of the pétition therein. The Phlla- 
delpbia ereditors cite In re Columbla Real-Estate Co., 4 Am. Bankr. R. 411, 101 
Fed. 965, to the effect that, when an adjudication In bankruptcy bas been 
made, it condudes ail collatéral inquiry as to whether the corporation was of 
a class subjeet to be adjudged a bankrupt; for it will be presumed that the 
court heard and determined that question, and that it was not necessary to 
set out upon the face of the record the facts or the évidence upon which 
Its conclusion was reached. But, as already shown above, even though the 
record récite the existence of thèse facts, and adjudge them to exisi, the 
judgment may be challenged by any one who can attack coUaterally. The 
case held, further, that when an adjudication follows on the day of the 
filing of an involuntary pétition, upon the appearance of tbe alleged bankrupt 
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and admîasJons by \t of the allégations of the pétition, It wUl not be set asld » 
upon application of a stranger, -who in that case was one clalming title ta 
property really owned by the bankrupt, as void for wajit of jurisdlction, when 
neitber the banlirupt nor creditors objeet to the decree. In its opinion, the 
court says: "The essentials of a valid judgment are jurisdiction of the par- 
ties and of the subject-matter. The latter is conferred by law; the former 
by service of process, or in some otber manner authorized by law, as by the 
volnntary appearance of the party during the progress of the proceedings." 
Now while, under section 18 of the bankrupt act, jurisdiction of the banlirbpt 
and of creditors may be obtained by voluntary appearance, it is only of hini 
who so appears that jnrlsdiction is thereby obtained. Such appearance by 
one does not give Jurisdlction of the other. The appearance of the Eîmira 
Steel Company gave the Eastern Pennsylvanla district court jurisdlction ot" it, 
but did not of its creditors who did not appear. Jurlsdiction of them could be 
obtained only by lapse of tlme, limlted in the manner prescribed by section 
18. Until that tlme had expired, the court had, and could hâve, no Jurisdlction 
to pass Judgment agalust them; and the adjudication made before that time 
was void as agalnst them, for want of Jurlsdiclion over them; and, they b'eiug 
parties directly affected in their rigiits, remédies, and property, they are not 
Etrangers; and the adjudication is subject to their attack whenever and 
wherever It is asserted agalnst thenu What the court says in Re Columbia 
Real-Estate Co., at page 969, 101 Fed., as to the necessity of creditors coming 
in and answering, is but oblter. Only he is required to attack directly who bas 
been subjected to the jarisdlctlon. True, in a proceeding in rem, personal 
Interests In the res may be adjudicated upon, but the parties to be affected 
therebj' must bave reasonable notice, followlng the procédure established 
by statute, If there be any, under the princlple of Dobbins' Distillery v. U. S., 
and other cases, supra. 

The provisions of the bankrupt act, whieh are in dérogation of the common 
law, under whlch, by proceedings in Invitum, parties are agalnst their consent 
deprived of rlghts, must in their Interest be constmed strietly, and, as so eon- 
sti'iTed, closely foUowed. This was sald of composition proceedings and tlieir 
effect upon creditors; but the doctrine is equally applicable to Involuntary 
proceedings for an adjudication and its effect upon creditors. In re Rider, 3 
Am. Bankr. R. 178, 9G Fed. 808. Counsel for the Philadelphla creditm-s argue 
that the provision of section 18, under whlch creditors may appear and 
answer, Is permissive, and not mandatory. But this overlooks the fact that 
the permissive character of the language Is with référence to the créditer, 
and uot the court. When the term "may" is with référence to the condnct of 
a court or offlcer, and It is coupled with an Interest in an Individual, it will 
be read "mnst" at his instance, and what the statute says a party may do the 
court must give hlm the statutory opportunity to do; and this rigUt of a 
créditer to answer is not by dérivation from his debtor, the bankrupt. Under 
the bankrupt act (section 3d), whenever an alleged bankrupt dénies an alléga- 
tion of bankruptcy, it is his duty to attend at the trial with his books, etc., 
and in case of his failiu-e to do so "the burden of proving his solvency 
shall rest upon hini." Now, again: When his créditer makes the déniai, upon 
whom is tJie proof, If the debtor does not appear? Does the creditor defend- 
Ing défend in his own right, or through the debtor by représentation, and 
by dérivation from the debtor? If a creditor can défend only by dérivation 
from his debtor, then it may well be that voluntary appearance of the debtor 
will confer Jurisdlction over the creditor; but, if that be claimed, there Is 
no logical esoape from what must follow, the nonappearance of the debtor 
must equally afCect the creditor. So that, if a debtor deny insolvency and fail 
to attend the trial of tlie issue, a creditor, who Is also denled it, is bound 
to prove solvency under the provisions of section 3d. The statement of the 
proposition réfutes It, and sbows that the right of a creditor under section 
18 to oppose the involuntary adjudication of his debtor as bankrupt is not 
derivative from the debtor, but entirely Independent of the debtor, and 
therefore that, until Jurisdlction is obtained— matures— over the creditor, no 
adjudication can be made valid to affect his rlghts; and such Jurisdlction is 
obtained only when 10 days hâve elapsed after the retum of a subpœna 
issued under section 18. It is by that subpœna and the flxing of Its return 
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day tbat the length of the flay In court granted by the statute to a créditer is 
-âetennined, and that day in court extends for 10 days after the return day 
of the subpœna. But counsel for the Philadelphia credltors say that the stat- 
ute niakes no provision for notice to creditors except after adjudication, and 
that only after adjudication in an involuntary case, and the préparation of 
the schedules in the manner provlded by the statute In such a case, can It 
be liDown or determined to whom, as credltors, notices under the statute are 
to be given. But he is In errer in this; for by the statute procéedings under 
even an involuntary pétition cannot be dlsmissed without notice to creditors. 
Banlir. Act, § 58a. And this court could not dismiss thèse proceedings even 
upon the consent of thèse petitloners, or upon the consent of a majority of this 
banlîrupt's credltors, so long as one creditor should object. In re Cronln, 3 
Am. Banljr. R. 552, 98 Fed. 584. Again, counsel for the Philadelphia creditors 
say that the subpœna is solely to bring the aMeged bankrupt into court, 
■which, belng for his benefit, he can v/aive. But It is more thau that. By it the 
length of the day in court of the creditors is fixed. It may be that the bankrupt 
can shorten his day, but how can he shorten the day in court of the creditore ? 
But counsel for the Philadelphia creditor.s say, further, that no provision is 
made for notice to the creditors of the proceedings instituted by Involuntary 
pétition. And it is true that the statute does not provide for other notice 
than the fillng of the pétition furnished. But that is a record at ail times open 
to public Inspection of a court, of whose proceedings the public may be deemed 
to hâve knowledge. Like the record of a deed, or a recorded lis pendens, it is 
a public notice; and it may well be that congress had in mind, what the 
court bas judiclal knowledge of, that In thèse days of commercial activity, 
commercial agencies give daily information to the mercantile public of ail 
judiclal proceedings against failing debtors. At least, the statute means 
that by waiting, after the filing of the pétition, creditors shall bave an op- 
portunity to obtain information of the institution of the proceedings, which 
villl lead to a seizure of the property of their debtor, and of conséquent 
judieial proceedings afCecting their rights in it. 

It is a rule that, in statutory proceedings in dérogation of the common law 
to devest one of his property, every requirement of the statute having even 
a semblance of a beneflt to the owner must be complied with in order to devest 
him of his title. Elhvood v. Northrup, 106 N. Y. 172, 12 N. E. 590; Battell 
v. Torrey, 65 N. Y. 294; Stilwell v. Swarthout, SI N. Y. 109; Insurance Co. v. 
Barnard, 96 N. Y. 525. As already shown, involuntary proceedings in bank- 
ruptcy are proceedings In invltum, to the estent that they devest, not only 
the title of the bankrupt, but as well liens as remédies of creditors. The 
taking of property without due process of law. prohiblted by the constitution, 
is the taking of property not according to the procédure prescribed by the 
law. While that prohibition of the constitution against taking property with- 
out due procoss of law must, as a prohibition against législation, yield to the 
constitutionally conferred power upon congress to establish a uniform system 
of bankruptcy, It does furnish à rule of construction of législation establish- 
ing such System of bankruptcy, and a test for procédure under that législation. 
So tliat ail proceedings under the statute must not only dépend upon the 
existence of the facts v/hlch by the statute are necessary to confer jurisdiction 
in the particular court, but those requirements of the statute which prescribe 
a courae of proceeding, and a due process of law must be complied with by 
tl'.at court in makiug its decree. Where it is a provision of the statute that 
creditors in an involuntaiy proceeding shall hâve a day within a time to be 
limited by certain proceedings, it cannot be said that they hâve lost that day 
where the time has not been so limited. The only way in which such time 
can be limited under section 18 is by the issuing of a writ of subpœna, within 
10 days after the return day of which the creditors may appear and answer. 
Any adjudication of bankruptcy made before the expiration of that time, it 
world seem, must corne within the condemnation of the principles referred to. 

It has been held that the statutory time under section 18 cannot be 
eularged by stipulation or agreement between the petitioners and the alleged 
bankrupt; and, upon the reasoning of the décision, the converse must be 
true, so that the consent of the alleged bankrupt, as against credltors other 
than the petitloners, cannot shorten their time. In re Simonson, 1 Am. Bankr. 
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R. 197, 92 Fed. 904. And it bas been directly held tliat, because a corporation 
cannot voluntarlly pétition, it csmnot, by appearlng in response to an involun- 
tary pétition against it, conféra jurisdlctlon to adjudge It bankrupt, prier to 
tbe time -wlthla which creditors bave tlie right to appear and join issue. In re 
L. Humbert Co., 4 Am. Bankr. R. 76, 100 Fed. 4SÔ. In tbat case it was held 
that under feecrion 18 "tbe right to contest the facts upon -which tbe adjudica- 
tion Is asked is secured, net only to the alleged bankrupt, but also to any of 
the creditors.; and to that end it Is provided that tbe bankrupt, or any 
ci'editor, œay appear and plead to the pétition withln 10 days after the return 
day, or within such time as the court may allow. As the 10-day period allowed 
for pleading to the pétition dates from the return day, it is necessary that this 
day be fixed by the issuauce of a writ of subpœna, in which the return day is 
named. • * • ïJie return day having thus been fixed, then the case must 
retnain in the clerk's office, untll the expiration of the 10 days allowed to 
the bankrupt or any creditor to appear and contest the facts averred in the 
pétition. A waiver on the part of the bankrupt of this period of time cannot 
deprive creditors of the right to appear in opposition to the pétition, and 
until that time bas elapsed it cannot be known whether a contest will or 
will not be made on behalf of the creditors. * • * The clerk cannot send 
a case of involuntary bankruptcy to the référée for adjudication, escept In 
cases where no issue is made by the bankrupt or any creditor upon the facts 
averred in the pétition, and the judge is absent from the district. * * * 
And tliese necessary conditions cannot be ascertained except by flxing a 
proper return day in the mode already iwinted out, and then awaiting the 
lapse of the 10-day period allowed for filing pleadings in opposition to the 
pétition for adjudication." Of course, what is necesfïary before a référence 
to a référée for adjudication when the judge is absent is as necessary before 
adjudication by tbe judge when he is présent. 

Ail questions requiring considération in this pétition hâve now been given 
attention, excepting a further objection made by the Elmira creditors, thèse 
petitioners, to the validity of the adjudication of the Eastern Pennsylvania 
district court, which objection extends, also, to ail proceedings in that court 
subséquent to the filing of the pétition. The Elmira creditors object that the 
Eastern l'eiinsylvania district court was wholly wlthout jurisdiction, because, 
as they claim, the pétition flled in that court did not show this corporation 
to be such a corporation as the banlirupt act brings within the purvlew of 
the bankruptcy System established by it. Oounsel for the Philadelphia cred- 
itors assert that the Eastern Pennsylvania district court "acted upon a pétition 
which was regular in form, contained ail the requisite jurisdlctionai aver- 
ments, and stood untraversed." But they well say that, "since a court of bank- 
ruptcy is purely statutory in its origin, whatever power, authority, and juris- 
diction it may hâve are wholly and solely derived from the bankrupt act, 
its power, authority, and jurisdiction are expressly conferred upon it by 
statute, or necessarOy implied in order to exercise the expressied powers." 
And in another place in their brief they say: "The bankruptcy court, deriv- 
ing its jurisdiction from statutory enactment, must justify every act In the 
exercise of that jurisdiction by the statute itself." While thèse quotations are 
taken out of their setting, and are used by the counsel in support of other 
arguments than the conclusions to which they are hère cited, they are, as 
statements of gênerai doctrines, illustrations of what must be the agree- 
ment of légal mlnds upon f undamental principles. It is not to every indivldual, 
nor to every corporation, that congress bas extended its most recently estab- 
lished System of bankruptcy. While ail individuals may be voluntary bank- 
rupts, some, as farmers and wage earners, may not be made involuntary 
bankrupts. No coi-poration can be a voluntary bankrupt, and only manu- 
facturing or trading corporations can be made Involuntary bankrupts. Bankr. 
Act, § 4. By its provisions declarlng who may be adjudged Involuntary bank- 
rupts, the statute déclares that any natural person, except a wage earner 
or farmer, may be, and that any corporation engaged principally in manu- 
facture, trading, printing, publishing, or mercantile pursults may be. When 
a debtor is proceeded against by involuntary pétition, it would seem that the 
gênerai rules of pleadings would require that it be alleged that the debtor is 
wltbin the class subjected by the act to such proceedings. It may be that, as 



IN EE ELMIEA STEEL CO. 479 

against indlviduals, the pétition might not need to allège the debtor not a 
wage earner or farmer, beeause the act subjecting Indiyiduals to inroluntary 
bankruptcy excepta wage earners and farmers, and possibly the debtor, if he 
be a wage earner or farmer, should bring himself within the excepted elass 
by allégation aud proof of aflirmative défense. But the statute does not except 
certain corporations from its provisions subjecting corporations generally to 
involuntary bankniptey, but, from among ail corporations, seleets a few which 
may be so subjected. ïherefore ail rules of pleading should require allégation 
and proof by the pétition that a corporation proceeded against is one which 
by the banlirupt act may be. But It bas been held that, even as against an 
individual, a pétition in involuntary bankruptcy needs to allège that the debtor 
is not a wage earner or farmer. In re Taylor, 4 Am. Bankr. R. 515,' 42 0. C, 
A. 1, 102 Fed. 728. And where jurisdictiou dépends upon a fact, as résidence 
In a proper case, so necessary is it that the pétition state the fact that a 
discharge granted in a case where the pétition lacks that avéraient is invalid 
and affords no défense in an action upon a debt which otherwise would be 
discharged. Johnson v. Bail, 15 N. H. 407. So it has been held that, to sus- 
tain prcceedings in involuntary proceedings, the pétition must allège and 
the proof show that the corporation is authorized by its charter, and in fact 
principally engaged in the kind of business named in the act in declaring 
what corporations may be adjudged involuntary bankrupts. In re Chlcago- 
Joplin Lead & Zinc Co., 4 Am. Bankr. 712, 104 Fed. 67. And there can be no 
Involuntary bankruptcy proceedings against a corporation not engaged prin- 
cipally in manufacturlng, trading, or mercantile pursuits. In re Elk Park 
Min. & Mill. Co., 4 Am. Banlir. R. 1.31, 101 Fed. 422. 

The pétition in the Eastern Pennsylvanla district court contained no alléga- 
tion whatever as to tho character of the corporation against which it wa§ 
directed. It alleged simply that the petitioners were creditors, and the 
debtor had committed acts of bankruptcy; "that the Elmira Steel Company, a 
corporation incorporated by and under the laws of tlie state of New York, 
has had, for the greater portion of six months nest preceding the flling of 
this pétition, its principal place of business in the Bullitt Building, on Fourth 
Street, between Chestnut and Walnut streets, which said place is in the clty 
and eounty of Philadelphia, state of Pennsylvanla, and the Bastem district 
of Pennsylvanla, and owes debts to the amount of $1,000"; and there la 
nothing whatever in the pétition as to the character of the business of the 
corporation debtor. Failure to object was no more than what admission bj- 
default of pleading or express admission woidd be,— admission of the facts 
alleged In the pétition. It admitted nothing not pleaded; and though the 
adjudication made upon considering the pétition, as it recites, in effect, ad- 
judged every alleged fact, it did not adjudge this corporation to be engaged 
in manufacturlng, for that was not alleged in the pétition. The conclusion Is 
irrésistible that this pétition conferred no jurisdictiou whatever upon the 
Eastern Pennsylvanla district court, and that ail proceedings therein, including 
the adjudication made upon that pétition, and upon ail subséquent proceed- 
ings which had been or may be had thereunder, including the appointment of 
reeeivers and the appointment of a trustée, if any, and his title, are abso- 
lutely void as against any person who, anywhere or at any time, may raise 
the objection. 

This disposes of ail questions which need to be discussed by this opinion. 
That discussion has estended to great length. But even now this opinion does 
not equal in length the voluminous briefs in typewriting and by print which 
bave been spread before me; nor hâve I been able to comment upon ail the 
interesting questions raised by the very able, ingenious, and learned argu- 
ments of counsel, though I hâve read them ail with great interest, and studied 
every case cited with the désire to arrive at jnst conclusions. I hâve been led 
to the writing of a longer opinion than otherwise beeause the référence to me 
is to aid the court, and In the performance of my duty uuder it I hâve deemed 
that the court, which is to make the final décision, should be possessed of ail 
which I hâve foimd important upon the very interesting questions which the 
matter has presented. While, as I hâve endeavored to show, those questions 
seem to dépend for thelr solution upon gênerai prlneiples, the application of 
many of them to the présent act seems to be presented for the first tlme by 
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thls matter, -whlch Is another reason, or at least occasion, for this extended 
considération of them. It follows tliat In my opinion, and upon the facts 
found in the accompanying report, an adjudication sliould be made adjudging 
tlie Elmlra Steel Company bankrupt 

Judson A. Gibson and Edward Gr. Herendeen (Frederick Collin, of 
counsel), for Richard G. Crawford, William T. Jones, James Bray, 
and Daniel P. Nelan. 

Herendeen & Mandeville, Charles Marvin, Reynolds, Stanchfield 
& Collin, Herbert N. Babcock, K J. Baldwin, R H. Thurston, S. R. 
Van Campen and F. C. Ogden, for divers other creditors. 

August Becker, for Morrison & Risman. 

William C. Carroll (John Dickey, Jr., and Hazard Dickson, of coun- 
sel), for William T. Rainey & Oo. and George B. Newton & Co. 

HAZEL, District Judge. I hâve given considération to the ques- 
tions presented on this motion to confirm the report of the spécial 
master, who finds that the Elmira Steel Company should be adjudged 
bankrupt. Briefs of counsel for judgment creditors opposed to the 
adjudication are ably prepared and arguments leamedly presented. 
I am of the opinion, however, that the spécial master has accurately 
stated the law and has properly applied the présent bankmptcy act 
to the questions presented. When this proceeding was instituted by 
the filing of the creditors' pétition, the Elmira Steel Company was in- 
solvent. The facts deemed established by the leamed master and the 
inferences deducible therefrom can lead to no other reasonable con- 
clusion. No other or différent conclusion ought to be reached on 
facts and circumstances such as exist in this case. The question of 
jurisdiction of this court and the effect upon this proceeding of the 
proceedings in the Eastem district of Pennsylvania are exhaustively 
and ably considered by the master. I can add nothing thereto. I 
concur in his opinion and flnding that this court has jurisdiction of 
this proceeding, that the district court of the Eastern district of 
Pennsylvania acquired no jurisdiction whatever, and that ail proceed- 
ings therein, including the adjudication upon the pétition and those 
subséquent thereto, are void. The Elmira Steel Company is accord- 
ingly adjudged bankrupt, and the proper order of référence may be 
entered; costs and disbursements to be paid out of the estate. 



In re D. H. DOUGHERTY CO. 

(District Court, N. D. Georgia. April 22, 1901.) 

No. 594. 
Banskuptct— Lien— Dissolution. 

A bankrupt rented a store under a lease by which ttie rent was to be 
paid in advance on tlie lOth day of eacli montli. On faillng to pay the 
rent due February lOth, the landlord levied a distress warrant on Mareh 
2d, and, on failure to pay the rent due March lOth, he levied another dis- 
tress warrant on March 16th. On the 26th of March a pétition in invol- 
untary bankmptcy was flled, and the tenant was adjudged a bankrupt 
on April 16th. Held, that the liens of the distress warrants were dis- 
Bolved, under Bankr. Act, §§ 67c, 67f. 
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In Baukruptcy. 

SlatOQ & Phillips, for petitioning creditors. 
Arthur Heyinan, for intervener, 
H. W. Dent, for bankrupt. 

NEWMAN, District Judge. The bankrupt company rented a store, 
in which it did busijiess, f rom the M. C. Kiser estate. The rent was 
f 83.33 per mohtb, payable monthly in advance. The rent com- 
menced on the lOth day of each month. The bankrupt company 
failed to pav the rent due on the storeroom beginning February 
10, 1901, and on the 2d of March, 1901, the M. C. Kiser estate took 
out a distress warrant, and had the same levied upon the stock of 
goods and fixtures belonging to the bankrupt company. On March 
10, 1901, the bankrupt company also failed to pay rent for the suc- 
ceeding month, and on March 16th thereafter the M. C. Kiser estate 
took out a distress warrant côvering the rent from the lOth day of 
March to the Ist day of April, which was levied on the stock of 
goods and fixtures belonging to the bankrupt company. On the 26th 
of March a pétition in involuntary bankruptcy was flled against the 
D. H. Dougherty Company, and its property went into the posses- 
sion of an offlcer of court, and on the 16th of April the company 
was adjudicated a bankrupt. The M. C. Kiser estate files its péti- 
tion iasking that it bé allowed priority for the rent so due and covered 
by the distress warrants. 

Counsel for the petitioner concèdes that, so far as the distress war- 
rant covered rent that had already accrued, it is dissolved by Bankr. 
Act, §§ 67c, 67f; but the contention is that as to so much of the 
rent as accrued in each instance after the levy of the distress war- 
rant, and before the expiration of the period for which it was claim- 
ed, a préférence should be given. The diflficulty about this conten- 
tion is that the rent appears to hâve been past due in each instance 
before the distress warrant was taken out. I am unable to see any 
distinction between that and any other lien obtained within four 
months, and which is dissolved by the sections of the bankruptcy 
act referred to. The pétition to hâve the lien allowed must be de- 
nied. 



GOODMAN V. BKENNER. 

(Circuit Court of Appeals, Fifth Circuit. May SI, 1901.) 

No. 1,054. 

BANKRDPTCT— -RlGHT OF APPEAI,— Interlocutort Ordbrs. 

An Interlocutory order entered by a court of bankruptcy, reverslng a 
ruling of the référée, made duriug the examlnatlon of the bankrupt, re- 
fusing to require him to produce hls books, is not appealable.i 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

1 Appeal and revlew in bankruptcy cases, see note to In re Eggert, 43 C. 
C. A. 9. 

109 F.^31 
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W. L. Hughes, for appellant. 
Hewes T. Gurley, f or appellee. 

Before PAEDEE, McOOEMIOK, and SHELBT, Circuit Judges. 

PAEDEE, Circuit Judge. The transcript shows that, during the 
examination of the bankrupt before the référée, the bankrupt de- 
clined to answer certain questions because thereby he would in- 
criminate himself ; and he fùrther refused to produce his books for 
examination, on substantially the same ground. The référée ruled 
that the bankrupt was neither required to answer the questions nor 
to produce his books. On appeal to the court, the foUowing decree 
was entered: 

"Upon due considération thereof, it is ordered, adjudged, and decreed 
that the action o( the référée in reftislng to compel the bankrupt to produce 
his books be, and is hereby, reversed. It Is further ordered that the action 
of the référée in refusing to compel the bankrupt to ineriminate himself 
by answers to questions put to hlm by a créditer be, and is hereby, affirmed 
and sustained." 

Thereupon the bankrupt petitioned for appeal to this court, which 
was allowed. In this court some 12 errors are assigned, ail on the 
theory that the decree in question ordprs the bankrupt to produce 
his books. The decree çomplained of is an interlocutory, not a 
final, decree rendered in the bankruptcy proceedings, and no appeal 
lies therefrom. Section 25, par. "a," of the bankruptcy act of 1898 
provides for appeals to be taken in bankruptcy proceedings to the 
circuit court of appeals, as foUows: 

"That appeals as in equlty cases, may be taken in bankruptcy proceed- 
ings from the courts of bankruptcy to the circuit court of appeals of the 
United States, and to the suprême court of the terrltories, in the followlng 
cases, to-wit, (1) from a judgment, adjudglng or refusing to adjudge the 
défendant a bankrupt; (2) from a judgment grantlng or denylng a dis- 
charge; and (3) from a judgment allowlng or rejecting a debt or clalm of 
flve hundred dollars oi* over. Such appeal shall be taken wlthin ten days 
àfter judgment appealed from has been rendered, and may be heard and de- 
termlned by the appellate court In term or vacation, as the case may be." 

From the plain reading of this statute, it appears that no right 
of appeal is giVen from an interlocutory order such as was ren- 
dered in this case, and there is no other law authorizing such appeal. 
The appeal is therefore dismissed. 



KBRR V. SOUTHWIOK, 

(Circuit Court, D. Connecticut May 25, 1001.) 

No. 1,017. 

Patents— Agkbement for License— Opération and Bffect. 

Evidence considered In relation to the slgning of a mémorandum re- 
citing the terms on vfhlch complainant was to grant défendant a license 
to sell a patented article, and held to show that such mémorandum was 
not intended by the parties to operate as a license In itself, and was 
not effective as such, but was valid as an agreement which entitled 
défendant to obtaln a license on the terms therein stated, and on his 
compliance with the further oral agreement of the parties. 
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In Eqmty. 

Henry D. Williams, for complainant. 

John S. Seymour and John J. Walsh, for défendant. 

TOWNSEND, District Judge. Bill for cancellation of the follow- 
ing paper, and for gênerai relief: 

"Mémorandum of Agreement between Kerr & Company 
and G. W. Southwlck. 
"In considération of tlie payment by G. W. Southwicls of five per cent, 
to the said Kerr on tlie gross cash receipts of wire belt lacing sold by the 
said Southwick, the said Kerr will grant to the said Southwicls license to 
sell and use wire belt lacing in any part of the United States under patent 
No. 456,903, now owned by the said Kerr. And It is understood and agreed 
that the sale of said wire belt lacing sold by the said Southwlck, his agents 
or représentatives, is to carry licenses to use it as prescribed in said patent 
to the purchaser of said wire belt lacing. And it is further agreed by the 
said Kerr that he will at ail times use his best efforts to prevent any one 
from using the belt fastener deseribed, illustrated, and claimed In his patent, 
No. 456,993, with any lacing wire other than that made by said Kerr or sold 
by said Southwick. It is aiso agreed between the parties that, if it Is 
mutually agreed to bring suit against any one to maintain the validity of 
said patent, the said Southwick will pay sueh portion of the expenses aa 
may be agreed upon between the parties at the tlme. If, through any verdict 
or décision of the court, the patent in suit is made Invalid, this agreement 
is annulled. Any notices issued by the said Kerr, his agents or représenta- 
tives, In relation to the décision of the courts or decree of Injunction against 
the said G. W. Southwick and Company, will contain mention that the said 
Southwick is lieensed to sell wire belt lacing and make fasteners as pre- 
scribed by the patent in suit. It is agreed between the parties that they 
will maintain a standard price on wire belt lacing, and that the limit of 
discount wUl be flfty per cent, off list price of $2.00 per hundred feet And 
the said Southwick agrées to purchase the wire belt lacing from the said 
Kerr. The price on the same is not to eseeed twenty-four cents per pound 
in fifty-foot coils, the end of each securely tied; and the said Kerr agrées 
to keep the quality of said wire fuUy up to the standard, and to flll ail 
orders from the said Southwlck for wire belt lacing promptly. Any failure 
on the part of said Kerr to furnish the said Southwick with wire belt lacing, 
or If at any time the quality is not up to the standard, the said Southwlck 
bas a right to purchase wire for the purpose elsewhere. 
"Approved and agreed by Uie parties this 3 — 27 — 1897. 

"Hugh Kerr. 

"George W. Southwlck." 

The complainant, Hugh Kerr, Sr., is the owner of patent No. 456,- 
993, issued August 4, 1891, for a belt fastener prodnced by lacing the 
abutting ends of the belt with wire. It provides an excellent joint 
or fastening, is used almost universally on narrow belts, and is of 
great commercial value. The défendant, prier to 1896, had infringed 
said patent. Complainant brought two suits against him for said 
infringement. While the second suit was pending, and after testi- 
mony taken, the parties entered into negotiations for a settlement, 
in the course of which the above mémorandum was signed. The de- 
fendant continued the sale of the patented lace, but has never paid 
any royalties. The complainant, at the date of thèse transactions, 
was 70 years of âge, and in feeble health. The défendant was about 
46 years old. On March 27, 1897, complainant and défendant had 
been negotiating in the oflSce of complainant's counsel, Gen. Marble, 
and a decree for a permanent injunction and the payment of $300 
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by the défendant to the complainant had been agreed to. The tenus 
of the formai license had been mnch discussed. While in G-en. 
Marble's office, défendant went into the room where a stenographer 
was at work, and dictated a mémorandum, which was drawn up in 
duplicate. Complainant and défendant went down the elevator to- 
gether. Complainant's version of what then occurred is as f ollows : 

"A. 15. We talked just about the same as we did before, dlscussing the 
stipulations of the form of license that Gen. Marble had drawn up. The 
conversation was kept up till well along in the afternoon. We could net 
corne to any tenus of settlement. I then got up, and went towards the 
elevator, to go home. Mr. Southwlck followed me into the elevator, and 
we went down together. When we landed on the lower floor, Mr. Southwlck 
asked me to wait for a minute; he wanted to show me something. He 
then took out of hls pocket two copies of a mémorandum that he had, whlch 
he thought would form the basls of the settlement of this matter, and whlch 
he asked me to put my name on one. He had hls name on the other. I 
had never seen them before. I made the remark that that was not a license. 
He sald, 'No, but it is something that we can form a license on,' — on the 
gênerai terms of the mémorandum, — as he told me he sald he was going 
away on a trip the following week, and he wanted to take thls wlth hlm 
to show to hls customers that I intended glvlng him a license, and that when 
he came back the license could be made up from that; and that we could 
do it without going to General Marble's office to do It, as he was af raid, 
or that he did not wlsh Mr. Marble to send him lu a blll; that he did not 
propose to pay him one cent. He then asked me to put my name on the 
other copy; that ail he requlred of it was to bave something to show that 
he would get a license. After puttlng my name to the paper, Mr. South- 
wlck and I came out on Broadway, and walked up as far, I believe, as 
Ohambers street. Before going away, he sald he would be In New Yorlc 
the beginning of the week, and that he would hâve this flxed up, — meaning 
the license." 

The defendant's version is as f ollows: 

"A. 58. We went down in the elevator together to the ground floor. On 
reachlng the ground floor, we walked over to the telegraph station, and 
stood there, at whlch tline I handed Mr. Kerr one of thèse copies that I 
had wrltten In Mr, Marble's office, and asked him to read It over, and see 
if it was ail right He read it over carefully, and sald, 'ïes, that is what 
we hâve agreed to.' I then asked hlm to slgn the papers, and I would do 
so, that we might each hâve a copy of what had been agreed to in relation 
to settllng this suit, so that there could be no mistake as to thèse stipulations 
when the license was to be drawn by Mr. Marble. He signed the paper I 
handed him, and handed it back to me, keeping the one I had signed and 
handed to him, and together we went out of the building." 

Two days after the signing of said mémorandum, défendant signed 
a consent for the issuance of a decree for an injuuction, which was 
duly entered. Two days later, défendant called, and paid |300, which 
complainant claims was in settlement for past infringements. On 
the preceding day défendant had ordered a quantity of lacing, which 
was delivered to him at varions times during the 11 months next fol- 
lowing. Défendant paid complainant |1.20 for the flrst delivery, 
which was billed at the rate of 24 cents per pound, as provided in 
said mémorandum. Complainant claims that ail later deliveries were 
billed at regular trade rates. On April 29th — about a month after 
said mémorandum was signed — défendant accepted service of the 
decree for injunction. On said day complainant wrote two letters 
to W. Et. Salisbury & Co., in the flrst of which, at the dictation of 
défendant, he stated "that by agreement Southwlck & Co. are licensed 
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to sell wire lacing under my patent"; while in the second he wrote, 
at the dictation of his daughter, that "the statement in the letter 
written to yon this morning » • * ought to hâve read that we 
were negotiating with Mr. Southwick to grant him license, wliich, 
I présume, will be consmnmated in due time." Complainaut claims 
that thereafter he was constantly trying to get défendant to exé- 
cute a license as agreed, and that, after said flrst delivery, he al- 
ways treated défendant as a purchaser or infringer. Complain- 
ant further claims that the words "and agreed by the parties this" 
were written into said mémorandum by défendant after signing, 
and that the receipt for said |300 payment also was altered by de- 
fendant's adding to the words originally written, "In full settle- 
ment of suit Kerr vs. George W. Southwick & Co.," the words, "and 
for protection to business by license." 

The elaborate and finished explanations by défendant of the 
various inconsistencies in his conduct are met by flat contradictions 
or strong improbabilities. When complainant testified that bills 
were repeatedly sent to défendant at dealers' rates, he testified that 
no bills were ever received. When it appeared necessary to prove 
calls on plaintiiï, he fixed the dates of calls at new ofiSces rented by 
plaintiff before plaintiff had begun his occupancy thereof . After com- 
plainant had caused the concluding portion of above mémorandum 
to be photographed in order to introduce expert testimony thereon, 
défendant changea his testimony. ïhe sharp contrast between the 
story told in the answer and that told on the witness stand, and 
the whole course of dealings between the parties, support the con- 
tention that défendant has taken an unfair advantage of the in- 
firmities of complainant. On the other hand, the mémorandum 
does not widely differ from the proposed terms of settlement then 
under discussion. It was at least approved by complainant when 
signed. The complainant made one small sale, and accepted pay- 
ment therefor in accordance with said agreement; he accepted the 
|300; he took his decree of injunction; he stated that défendant 
was licensed; he wrote défendant, urging him to prosecute or look 
out for infringers, as provided for in said agreement; and, finally, 
although he claimed as early as the second Salisbury letter on April 
29, 1897, that défendant was not a licensee, and thereafter notilied 
the trade that he was an infringer, he did not file this bill for can- 
cellation until November 28, 1899. The attempted explanations of 
this delay are insufficient. That it was imderstood that a formai 
license, containing the usual stipulations on the part of the licen- 
see, remained to be executed before the transaction could be con- 
sidered as finally completed, appears from the following testi- 
mony: In addition to his statement already quoted, referring to a 
license "to be drawn by Mr. Marble," défendant states that plain- 
tiff, on April 29, 1897, said that Mr. Marble would proceed now to 
draw up the license, and that plaintiff "said it would be ready be- 
fore the expiration of the flrst three months, and I told him, of 
course, I would expect to receive it before that time, and before any 
payments of royalties were made," and that "he had never refused 
to Hugh Kerr to sign a formai license." Also, on his direct ex- 
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amination, being asked, "Did you or not understand that there was 
anything further for you to do in order that the suit would be ef- 
fectually settled, and you licensed under this patent?" défendant 
answered, "Nothing whatever, except possibly to sign a license 
when it was formally presented to me." And, being next inquired 
of by his counsel, "And did you or not understand tbat you were 
to sign the license?" he answered: "I never understood it was 
necessary for me to sign a license to consummate this arrange- 
ment. * • • The formai license was to be drawn up by Mr. 
Marble in accordance with the mémorandum that Mr. Kerr and I 
both had after the decree then had been issued and recorded. It 
was to be signed by Mr. Kerr, and sent to me as the formai license." 
Mary Kerr testifled that the letter of June 30th, calling for matters 
to be arranged at once, referred to the signature of a proper license 
that Gen. Marble had; that her father had told Southwick that 
Gen. Marble had a license for Mm to sign; that Southwick, on 
November 23, 1897, referred to the mémorandum, and wanted to 
sign the original license; and complainant testifled that he be- 
lieved the license was completed, ready for Southwick's signature 
and his, and he did not know why it was not signed; that Mr. "Mar- 
ble had the license ready for him to sign within a week of March 
27, 1897. Gen. Marble drew two formai agreements for license 
containing the usual provisions for the protection of the patentée. 
One of them contains an agreement as to the purchase and sale of 
the material at 24 cents per pound; the other one omits it. Gen. 
Marble's statement is that it was this agreement as to the purchase 
of material which défendant objected to, and that, therefore, he drew 
another, both of them remaining in his office unsigned. On the 
whole évidence it seems reasonably certain that, when défendant 
induced complainant to sign the mémorandum, défendant knew that 
complainant did not consider it as a license, and that, if complain- 
ant had known or believed that it could be so treated, he would not 
hâve signed it. Also that défendant intended to use the mémoran- 
dum as a license if he had occasion so to do. Both parties agrée 
that the formai license drawn up by Gen. Marble should hâve 
been executed, and it seems more probable that the failure to exé- 
cute it is through the fault of défendant. The mémorandum ought 
not to be canceled, for it is defendant's évidence of an agreement 
for a license, which he was at the time certainly, and perhaps here- 
after may be, entitled to hâve executed. But plaintiff is entitled 
to an injunction against defendant's representing that he bas a 
license. Défendant, before representing that he had a license, 
should at least hâve made a formai offer to exécute it upon his 
part. He should also hâve tendered the royalties at the expiration 
of the first three months. Défendant claims that complainant has 
broken his agreement by advertising the injunction without includ- 
ing the fact of the license. Until défendant had executed or of- 
fered to exécute the proper agreements upon his part, contained 
in the formai license drawn by Gen. Marble, complainant was not 
bound to deliver the license. A decree may be entered in accord- 
ance with this opinion. 
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THE E. LTJOKBNBACK. 
(District Court, S. D. New York. June 1, 1901.) 

1. TowASE— Injuby of Tow— Liability of Tug. 

The owner of a tug Is not an insurer against marine périls, and Is 
liable only for tlie want of reasonable diligence and sliill In the towing 
service; nor is an error of judgment on tlie part of tlie master équiva- 
lent to négligence. 

2. Same. 

A tug having in tow flve mud scows, proceeding down the Bllzabeth 
river to the dumping grounds in Chesapeake Bay, laid up during the 
night, owing to a high wind. In the morning the weather was clearing, 
the wind had abated, and the tug proceeded out Into the bay. When 
near the dumping grounds the wind suddenly increased, the lines parted, 
and some of the scows were injured. The weight of the évidence 
showed that there was no good reason to anticipate danger untll it was 
too late to safely return. Eeld, that the tug was not liable for the dam- 
age to the scows.i 

In Admiralty. Libel against tug to recover for injury to tows. 

Carpenter & Park, for libelant. 

J. J. Macklin and R. H. Bickford, for défendants. 

BKOWN, District Judge. In the forenoon of October 31, 1899, 
five scows in tow of tbe tug Luckenback in Chesapeake Bay, near 
the ripraps ofl Old Point Comfort, got adrift in a gale and sus- 
tained damages or incurred charges for which the above three libels 
were flled. The tug and tow had corne down Eiizabeth river the night 
previous intending to proceed out into the bay to dump the scows; 
but meeting a high wind they laid up for the night at Lambert's Point 
below Norfolk. The foUowing morning between 7 and 8 o'clock, the 
wind being much abated and the sun out occasionally, the tug re- 
sumed her way. On coming into the open bay at Sewell's Point, 
there was more wind, and when near the ripraps, the wind increased 
suddenly, the tug's bridle soon broke, and afterwards the lines Con- 
necting the tandem scows. 

The libel charges the tug with fault, flrst, in leaving Lambert's 
Point in the existing conditions of the weather; and, second, in not 
turning back after leaving Sewell's Point on account of the high 
wind. The answers deny any négligence and aver that the weather 
was suitable on leaving Lambert's Point and Sewell's Point but in- 
creased suddenly at the ripraps; and that the damage arose from 
the parting of the lines between the scows supplied by the libelants, 
and also that the tug was chartered to the libelant and was navi- 
gated under his control and direction. 

The évidence shows that the libelant was the charter er of the tug 
for the purpose of towing the mud scows; but the navigation of the 
tug on the particular trips to which she was assigned, was I think 
under the direction and control of the master of the tug as the rep- 
résentative of the owner at that time, and that the tug is theiefore 

1 As to périls by wind and waves, see note to The Dunbritton, 19 C. C. A. 
467. 
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responsible for any négligence or fault of the master in such navi- 
gation. 

The owner of the tug, however, is net an insurer against marine 
périls, and is liable only for the want of reasonable diligence and 
skill in the towing service. The Margaret, 94 U. S. 494, 496, 24 L, 
Ed. 146; The Allie and Evie (D. C.) 24 Fed. 745. 

I think considérable of the testimony on the part of the libelant 
as respects the conditions of the weather on leaving Lambert's Point 
and Sewell's Point, is the resuit of the wisdom that cornes after the 
event. Mr. Buckner, the government inspecter, who was on board 
the tiig to superintend the dumping, and a man of long sea expé- 
rience and a wholly disinterested witness who was c^lled by the 
libelant, clearly repels any charge of négligence or faulc in leaving 
both places. He says: 

"Q. What was the weather when you started? A. The weather was good 
enough when we started. 

"Q. Dld you see aoy impropriety about starting? A. Not then. 

"Q. How fast was the wlnd blowing when you started? A. I suppose 
about 10 miles an hour. 

"Q. Dld you suppose there would be any trouble until thèse Unes parted 
between the scows? A. I dldn't thlnk there would be any trouble untll we 
got nearly down to rlpraps. 

"Q. You thought it was ail rlght up to that tlme? A. Yes sir. 

"Q. What tlme of day was that? A. About 10 o'clock. 

"Q. Had there been a great decrease In the wlnd from the nlght before? 
A. Yes sir. 

"Q. And everythlng looked safe enough? A. If It had not been we would 
not hâve started. 

"Q. The wlnd was north? A. Yes sir. 

"Q. Until you had passed the black buoy (halfway from Sewell's Point to 
ripraps) you dld not antlclpate any trouble at ail? A. No sir. 

"Q. Was there a great sudden Increase in the wlnd then? A. Yes sir. 

"Q. And the sea commenced to get rough? A. Ebb tlde, yes sir. 

"Q. How far were you from the dumping grounds when you first felt that 
there was likely to be trouble? A. Well, about a mile and a half from the 
ripraps then. 

"Q. Near to the dumping grounds? A. About a mile and a half. 

"Q. If the Unes had held together don't you think you would hâve been ail 
rightî A. Yes sir. 

"Q. How far from the black buoy had you antlcipated trouble for the first 
time? A. Nearly down to the ripraps. 

"Q. How far from the ripraps? A. A couple of miles. 

"Q. How fast were you moving before that? A. I don't know, not over 
three miles an hour. 

"Q. Don't you remember the sun shining that day? A. The sun was shln- 
Ing some. - 

"Q. Was there every indication of clearing weather when you started? A. 
Looked something llke It, but the wlnd was Increasing." 

The inspecter, who was accustomed to those waters, at no time 
before the accident suggested any return with the scows. That 
might hâve been done when in the vicinity of the black buoy, but 
not when near the ripraps; and the inspector anticipated no trouble 
until near the latter, and thinks that no harm would hâve ensued 
had not the Unes parted, and the testimony shows that the lines were 
good. This is further confirmed by the fact that during some five 
or six hours after the accident the Luckenback and another tug, 
the Hudson, were maneuvering in picking ap the scows, in dumping 
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them and in taking them ail back, except one which stranded. AU 
the wltnesses, moreover, testify to the sudden great increase of the 
wind when in the vicinity of the ripraps. I see no reason for char- 
ging the master with foreseeing such an event, or that the Unes 
would part. 

The alleged fault in not returning before reaching the ripraps is 
of much the same character. The superintendent of the Une had 
been urging expédition upon the master. This would not be a rea- 
son for excusing him for incurring any unreasonable risks; but 
it is évident from the inspector's testimony that no trouble was 
anticipated by any one and no idea entertained of returning, until 
the accident had actually happened through the breaking of the Unes 
in the sudden increase of wind near the ripraps, and after a return 
was impracticable with such a tow, through the narrowness of the 
channel. Even if the master made an error of judgment in not re- 
turning sooner, this is not the same thing as négligence, and négli- 
gence does not seem to me to be established by the testimony. The 
Allie and Evie, supra. 

Without considerjng therefore the further défense that the plain- 
tiff's agent was cognizant of the sale of the tug shortly after the 
accident and that he permitted the sale to proceed to a purchaser 
for value without asserting or making known any claim of lien upon 
the tug by reason of this accident, I think the libel should be dis- 
missed upon the grounds flrst above stated, with costs. 



BURRBLL et al. v. FLEMINa, 
FLEMING V. BTJERELL, et al. 
No. 989. 
(Circuit Court of Appeals, Flfth Circuit May 21, 1901.) 

1. Wrongpui Dbath— Statutouy Right op Action— Enpokcement in An- 

OTHEB State. 

A cause of action founded on a statute of one state, conferring a 
right of action to recover damages for wrongfui death, may be en- 
forced in a court of the United States sitting in another state, when it 
is not inconsistent with the statutes or public policy of the state in 
which the action is brought. 

2. Shipping— Injury to Stevkdore— Liability op Ship. 

A ship, after discharging her cargo, was turned over to stevedores 
to be eleaned, repaired, and loaded with grain. In a coal bunker on the 
lower declc were three trimming holes about four feet across, without 
coamings or covers. The bunlier, which extended across the ship, was 
lighted only by two doors on one side, which were open when the ship 
was turned over, but which did not afford sufficient llght so that the holes 
In the deck could be seen. Libelant's intestate, who was a carpenter 
employed by the stevedores in making repairs on the ship. wlth other 
workmen, and in accordance with their custom, left hls clothes in such 
bunker while at work, and, on going to get them about 6 o'clock in the 
evening, fell through one of the trimming holes, and was kllled. Eeld 
that, while the openings were properly constructed for thelr required 
use, and the owners were not in fault in that respect, it was négligence 
for the officers to turn the vessel over to the stevedores In that condi- 
tion, with the doors opeu, and with knowledge of the dangerous open- 
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ings ta a place where the "workmen ■would naturally go, wltliout giving 
waming of the danger, and that such négligence rendered the owners 
Uable for the injury; the deceased, vmder the circumstances, not belng 
gullty of contrlbutory négligence. 
^ Pardee, Circuit Judge, dissentlng. 

Appeals from the District Court of the United States for the East- 
ern District of Louisiana. 

J. McConnell (Parrar, Jonas & Krattschnitt, on the brief), for 
appellants. 

J. 0. Walker (Johnson & Johnson and J. B. Rosser, Jr., on the 
brief), for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. On the 16th of January, 1899, Charles 
W. Fleming fell through a small hatchway or open trimming hole in 
the deck of the steamer Styria, and received injuries resulting im- 
mediately in his death. The accident occurred in the city and port 
of Galveston, state of Texas. In Texas, when the death of a person 
is caused by the négligence or carelessness of anowner or charterer 
of a steamboat, an action lies for damages. Rev. St. Tex. 1895, art. 
3017. There are similar statutes in Louisiana. Voorhies' Civ. Code 
La. 1875, art. 2315. For the accident occurring in Texas an action 
lies in Louisiana. A cause of action founded upon the statute in 
one state, conferring the right to recover damages for injuries result- 
ing in death, may be enforced in a court of the United States sitting 
in another state, when it is not inconsistent with the statutes or 
public policy of the state in which the action is brought. Railroad 
Co. V. Cox, 145 U. S. 593, 12 Sup. Ct. 905, 36 L. Ed. 829. The libel, 
as amended, alleged that Fleming was a landsman doing carpenter's 
work on the ship, fltting her for grainj that he and his fellow work- 
men deposited their clothes in a compartment in the lower between- 
decks, known as the "spare" or "cross" bunker, where they were 
expected to place them; that, when work was suspended, and he re- 
turned to get his clothes, he fell through "an open trap or small hole" 
in the deck, and was killed. It was alleged that the hole was un- 
guarded and unlighted, and that no warning of it had been given 
to any one, though its open and dangerous condition was fuUy known 
to the oflBcers of the ship when she was turned over to the stevedores. 
The answer of the respondents asserted that the decks and hatches 
of the vessel were safe, and that Fleming lost his life by his own 
négligence. 

liïî The steamer Styria, having arrived in Galveston loaded with a car- 
go of corn, was, on Friday, January 13, 1899, turned over to the 
stevedores to be cleaned, repaired, and loaded vrith grain. The 
stevedores were occupied for four days (from January 13th to the 
16th, inclusive) in taking out the ballast, and cleaning and scraping 
the ship to fit her to receive the cargo. Fleming, however, was not 
employed on the ship until January 16th, the day of the accident in 
which he lost his life. The Styria was a three-deck vessel, the orlop- 
deck (or lower between-deck) having been eut away from "No. 1 
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hatch back to the ladder aft of No. 2 hatch," leaving open cargo spacel 
from the first between-deck to the bottom of the hold. A platform 
a few feet in width afforded a place to step off on the orlop-deck aft. 
The compartment known as the "spare" or "cross" bunker was some- 
times used for coal and sometimes for cargo. In the front of the 
bunker there were two iron doors. The bunker received light only 
through thèse doors. The évidence ia conflicting as to how dark 
it was in the bunker. Soine of the witnesses say it was dark; others, 
that faces could be seen and recognized in there. The évidence 
seems to show clearly that the floor was dark, and that the holes in 
it could net be seen. In the bunker were three open trimming holes, 
called also "trimming hatches" by some of the witnesses. They were 
known to be open by the ship's ofiBcers. Through one of thèse, situ- 
ated in the port wing, Fleming fell. It is described as a ragged open- 
ing in the deck, about four feet square. It was without coamings. 
The évidence was conflicting as to whether a cover or hatch was 
kept on the ship for this hole, the weight of évidence indicating that 
it was not constructed to be kept covered. The doors of the bunker 
were open when the ship arrived and when she was turned over to 
the stevedores, but the évidence is conflicting as to whether or not 
they were kept open ail the time she was in port. They were open 
when Fleming went aboard. In the morning he had been working 
in No. 3 hold, but in the afternoon was shifted to No. 2 hold, and 
carried bis clothes with him, according to the custom. With others, 
he entered one of the doors of the bunker, which then stood open, and 
deposited his clothes in the vicinity of the trimming hole on the 
port side. Between 5 and 6 o'clock in the afternoon he went into 
the bunker after his clothes, and about 7 o'clock in the afternoon 
his body was found directly under the trimming hole on the port 
side, his neck broken, he having fallen through the hole. .' 

In Oannon v. The Protos (C. 0.) 48 Fed. 919, the libelant was a 
laborer under the head stevedore employed by the master of the 
ship to unload her cargo. When he quit work on Saturday, he left 
his overalls in between-decks, and, retuming on Monday, he went 
down the ladder of the main hatchway to get his overalls. While 
engaged in getting them and changing his clothes, he fell through 
a small feeding or trimming hole in the lower hold, breaking his arm, 
and otherwise injuring himself. The court held, Judge Acheson pre- 
siding, that it was négligence, for which the vessel was answerable, 
to leave this small trimming hole open and nnguarded in a dark 
place, where it might be expected the shovelers would go to put on 
their overalls, and where their clothes were, and where they had a 
right to go for that purpose. In The Helios (D. 0.) 12 Fed. 732, which 
was an action for damages for personal injuries sustained by falling 
through a hatch in the between-decks, Judge Brown said: 

"When the first mate told the stevedore the vessel was ready (or hlm to 
proceed to stow the cargo, that was a vlrtual warranty agatnst ail such 
traps In the darker parts of the vessel, which could not be, or would not 
be, percelved In the ordinary course of stowage." 

Fleming was employed to be on the vessel. He was not there as 
a volunteer. He unquestionably had the right to pass through the 
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open door into the bunker, and leave his clothes there. He was 
not expféBsly invited to do it, but the situation and circumstances 
made it perfectly natural that he should do it. It was what was 
to be expected. Fleming's following the custom of the stevedores to 
store their clothes in such places, the open doors, the dark place, 
the open trimming hole, and its unguarded condition, ail combined 
to produce the accident. That the shipowners were guilty of nég- 
ligence, under the circumstances, in turning the ship over to the 
stevedores in such condition without warning to them, seems to 
us, sustained by reason and authority. Gerrity v. The Kate Cann 
(D. 0.) 2 Fed. 241; The Hlinois (D. C.) 63 Fed. 161; The Terrier (D. 
C.) 73 Fed. 265; The Wm. F. Babcock (D. C.) 31 Fed. 418; The 
Anaces, 34 C. C. A. 558, 93 Fed. 240. 

In Gerrity v. The Kate Cann, supra, the court applied to an ad- 
miralty case the gênerai principle that "persons inviting others on 
their premises are answerable for anything in the nature of a trap 
upon their grounds." The principle seems clearly applicable, but 
always with the understanding that a ship must be so constructed 
as to be suited to the purposes for which it is intended; and if, in 
so constructing it, dangerous places are produced, the shipowners 
are not in fault. Coaming or railings around the trimming holes 
would hâve added to the safety of those on board, but such guards 
would haTe rendered the trimming holes less useful, or perhaps use- 
less. The shipowners were not, therefore, in fault for permitting 
them to remain without coamings or guards. But, knowing that they 
were in this condition, and in a dark place, a proper care for the 
safety of others invited aboard ship would require those in charge 
of the ship to give notice of the danger, or to bave the doors that 
led to the danger securely closed. At ail events, it seems to us nég- 
ligence to hâve open doors leading to the dangerous holes under cir- 
cumstances that would almost certainly cause men at work on deck 
to enter the bunker, where the holes were hid from view by the dark- 
ness. The officers of the ship could hâve prevented the accident by 
keeping the doors closed which opened into the spare bunker. They 
were open when the ship was turned over to the stevedores. The 
custom was for the stevedores, when engaged in cleaning the ship, 
to leave their clothes in somç suitable place on the deck above where 
they worked. There was no other convenient place except in this 
bunker. The doors stood open invitingly. On the day Fleming left 
his clothes in the bunker, at ïeast flve other men likewise left thetrs. 
Under the circumstances it was a natural thing to do. Conceding 
that the trimming holes were not made to be kept covered, they could 
hâve easily been covered temporarily; and they were in fact so cov- 
ered soon after the accident so as to store grain in the bunker. We 
do not say it was négligence not to cover them. Under ail the cir- 
cumstances of this case, however, we think it was négligence on 
the part of those in charge of the ship to tum it over to the steve- 
dores with the doors of the bunker open without notice to them of 
the trimming holes, when they were uncovered, and in a dark place, 
where the stevedores and men at work on the ship were at liberty 
to go and likely to go. 
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Tie évidence does not sustain the contention tliat the stevedores' 
foreman, E. C. Green, had notice of the holes in the bunker. He 
testifies positively : 

"I dld not see any opening or hatches or holes In the cross bunker of No. 
2 hatch, In the lower 'tween-decks, untll after Fleming was killed. T. never 
went in there until after he was killed. I saw them after Fleming was 
killed, and they were uncovered when I saw them." 

We do not think Fleming was guilty of contributory négligence. 

The libelant also appealed from tbe decree. She assigns as error 
that the damages aUowed (|2,500) are insuflfîcient in amount. On 
the évidence we cannot say that the court erred in fixing the amount. 
The decree of the district court is afflrmed. 



FARDEE, Circuit Judge (dissenting). About the middle of Janu- 
ary, 1899, the Austrian steamship Styria was in the port of Galves- 
ton, Tex., to receive a cargo of grain. Her last cargo had been hides 
and tallow, and she was in a dirty, slippery, disordered, and greasy 
condition. I quote from évidence of the stevedore's foreman: 

"Well, when I was going through the ship with the master I notlced the 
dangerons openings below, and I told him this was the God damnest old 
trap I ever worked in. * * * Well, as stated above, I called the mas- 
ter's attention to the ship being dangerons in gênerai terms, without point- 
ing anything spécifie; that is, dld not point ont what was dangerons and 
what not If I had undertook to do that, I would hâve had to take him 
ail over the ship, becaiise she was dangerons ail over. She was at one time 
a tramp emlgrant ship before she was put Into this service, and for their 
convenience for gênerai cargo, I suppose, they had eut ont the lowest 'tween- 
decks in sections. This made her very dangerons to those who were not 
famillar wlth her." 

The construction of the forwaxd part of the Styria was substan- 
tially as shown in the two foUowing diagrams: 
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JuBt forward of the engine and boiler space and aft of the No. 2 

hatchway between the lower decks was a spare cross bunker, in- 
tended to carry coal, but also used, on occasion, to carry cargo. 
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There were round iron chutes running from the upper deck to the 
second or main deck, through which coal and cargo could be sent 
down to the bunker; and, in the floor at the bottom were three 
hatches about four feet square, intended to allow the coal to pass 
down to the lower deck, and then through doors to the engine room, 
to supply coal to the furnace. Thèse hatches were without coamings 
or hatch covers, and were so built and intended for the purpose of 
allowing coal to pass freely down to the engine room. This bunker 
extended across the ship, and there were no other openings than 
those above mentioned except two doors about 20 feet from the near- 
est hatch, one on the port and one on the starboard side, both open- 
ing on to an apron about 3 or 4 feet wide, and thence Connecting 
with the ladder to No. 2 hatch. Thus the cross coal bunker was ab- 
solutely without light, and could only hâve daylight when the door 
was open; and even then it was dim in the daytime, and, of course, 
at night, although the doors were open, it was perfectly dark. When 
the ship was turned over to the stevedore and his gang for the pur- 
pose of being cleaned and prepared for grain cargo, the foreman of 
the stevedore was shown ail through the ship by the master and 
chief ofiScer, and it appears he fully appreciated its condition. On 
the morning of the 13th the stevedore and his gang took charge of 
the ship so far as it was necessary for the préparation and clean- 
ing of the same. The stevedore's men worked on the ship day and 
night throughout the 13th, 14th, 15th, and 16th of January. Dur- 
ing ail this time the doors of the cross coal bunker were open, and 
during ail this time the stevedore's men used the cross coal bunker 
to keep their tools and supplies — nails, hatchets, saws, and lumber 
— and to place their clothes. The men were going into it at ail 
times, and to some extent used it for a lounging and smoking room. 
On the 14th of January one of the stevedore's men going in or out 
carrying a plank stepped into one of the hatches, and, according to 
his own évidence, would hâve fallen through but for the plank he 
carried. He was somewhat bruised, and his accident was known to 
his companions. On the morning of the 16th of January the steve- 
dore's foreman took men into the cross coal bunker to measure up 
and ûnd the necessary amount of lumber to make the shifting 
boards fore and aft, so that the bunker might receive cargo; and 
on the 16th the said cross coal bunker was cleaned to some extent, 
and nearly prepared for cargo by the stevedore's men. Ail this was 
prior to the accident to Fleming. It does not appear decidedly from 
the evide-îce when Fleming went to work on the Styria. None of 
the appai-ently willing witnesses for the libelant were able to speak 
in that regard except two, one of whom (Mayfield) testifled that 
Fleming commenced work on the morning of the 16th, and that he 
saw him at work on an other ship the day before; while another 
witness (Walker), whose évidence seems to be punctuated with a 
trifle more slang and profanity than that of the other witnesses, 
testifies that he (Fleming) went to work on Sunday morning, the 
15th. However that may be, on Monday, the 16th, about 1 p. m., 
being called from another hatch to work in No. 3 hatch, he went 
into the cross coal bunker, and deposited his clothes on the i>ort side 
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of the shîp; ihen worked somewliere in No. 2 Hatcli nntîl between 
5 and 6 o'clock, when the men were called ofE with a view of going 
to work again at 7. About this time — say 5 :30 p. m. — ^Fleming was 
seen in the cross coal bunker without a light, and he then inquired 
of a companion outside where were bis clothes, saying that he could 
not find them. The probability is that bis clothes had been moved 
during the cleaning which had been going on more or less in the 
cross bunker that afternoon. The next seen of Fleming was about 
7 o'clock, when he was found at the bottom of the hold, in his work 
clothes, dead, apparently having fallen through the port hatch of 
the cross coal bunker. The case seems to show that in searching 
for his clothes in the cross coal bunker he had fallen through, and 
met his death at the bottom of the ship. At no time did Fleming 
use a light when in the cross bunker. Some of the others used 
lights, ail of which were furnished by the stevedore. 

The opinion of the court relieves the owners from responsibility 
so far as the construction of the cross coal bunker and the hatches 
therein is concerned; that in respect thereto they were not in 
fault, the necessities of the ship, her economical management, re- 
quiring the construction as made; but the court holds that the 
owners are liable because the doors of the cross coal bunker were 
left open, and the stevedore's men were not wamed of the danger 
of going into the cross coal bunker. As I hâve stated the case 
above, it seems to me that, so far as the waming to the stevedore 
and his men (who, by the way, are supposed to be more or less ex- 
perienced in the building and construction of ships, and whose 
calling it is to work on ail sorts of shipa at ail times of the day and 
night) is concerned, they had better opportunities to see the dan- 
gerous character of the hatches in the cross coal bunker, for they 
were going and coming in there for four days, cleaned up the same, 
and used it as a lounging room, than had the offlcers of the ship, 
whose occasion to inspect the coal bunker would corne seldom, 
and at long intervais. The late adjudged cases on the subject of 
waming to stevedore employés are to the effect that a ship which 
is turned over for loading or coaling to a contractor, who is fully 
notifled of the location of the hatchways and hatches, and that they 
are uncovered, owes no further duty to the individual stevedore 
employed by such contractor of the danger from such hatchways, 
or to protect them therefrom, but such duty devolves npontheir 
employer, and the ship cannot be charged with liability for an injury 
to a stevedore resulting from his falling through such hatchways. 
I quote from a well-considered case as follows: 

"The ship bore no contraetual relation to tho Ubelant It had not em- 
ployed hlm. It had made no contract expressed or Implted, for protectlng 
him. The ship had a rlght to come to port with ail Its hatches on or off, 
or with part of them on or part of them oft, qulte accordlng to its own 
convenlence; and If it owed a duty of guarding an open hatch, or of ad- 
vlslng of Its existence, the duty was fulflUed when the conditions were 
made known to the person to whom it turned over the ship for loading. No 
duty required it to keep watch of the servants employed by the stevedores, 
and wam each in tum, or to light the holds so that a person happening 
to b« employed without its knowledge mlght not fall tnto a well-known 
hatchway, nor to cover the hatch for such person's protection. If any In- 
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stttïèïlôii, ■rt'arnîng, or protection was needed, it should hâve been given by 
tjie Stevedores. The hateh was not Unusual, tlie absence o£ the bulkhead 
beitwe^i it andl hatcb No. 2 was not Bnusual, and Its open condition was not 
unusual, althougta It was neitber uec«ssary nor useful. The gênerai holding 
seems to be that a stevedore wlll be presumed to know of the usual hatch- 
ways, and of the custom to leave the ttïvers ofl whlle the shlp Is In port. 
If thls be the law, there Is nothlng unusùal about the bunker hatch in the 
présent case which should except It from the rule just stated. But the 
further rule that the contractor's servants must look to him for the observ- 
ance of duties mandatory between master and servant bas full force in 
such a case, and, when a shlp iS tùiiled oVer to such contracter for the 
purpose of loadlng, he, if anybody, should be responsible for the dangers 
that may arise from the open condition of the hatches. The cases relating 
to injuries by falllng through hatchways are eoUected in the Saratoga (D. C.) 
87 Fed. 349, allihough the conclusion reached in that case was not ap- 
proved by the circuit court of appeals (36 C. C. A. 208, 94 Fed. 221). See, 
also, The J. W. Taylor (D. 0.) 92 Fed. 193." The Auchenarden CD. C.) 100 
Fed. 895, 896. 

If this is the rule when a ship is turned over to a stevedore for 
loading cargo or coaling, and where the master of the ship prac- 
tically says to the contractor, "My ship is ready ajid prepared to 
receive cargo or coal," it is undoubtedly a safe rule tô apply where 
the master turns his vessel over tô the stevedore for cleaning and 
repairing and fltting up to receive cargo, where the master of the 
ship practically says to the stevedore and his men: "My ship is out 
of order. It needs cleaning, fltting up, and preparing to properly 
receive cargo." In cases where the cargo has just been discharged 
it is common knowledge that there are loose lumber, uncovered 
hatches, and many dangers, coyered and uncovered, to deal with. 
In this connection it is proper to note that the dangerous hatches 
in the cross coal bunker were actually covered by the stevedore's 
men when they got ready, and this in the regular line of their em- 
ploynient. 

I hâve examined the record in this case very carefuUy and at- 
tentively, and I am constrained to find that the owners of the Styria 
were not in fault, and are not liable for the death of Fleming, un- 
less they are ihsùrers against the eflfects of their own négligence 
of ail the people who may work on the ship. When Fleming went 
into the cross coal bunker on the 16th to deposit his clothes, there 
was probably some daylight, and yet he should then hâve had a 
light, which it would hâve been the duty of the stevedore to furnish; 
and when, after 5 o'clock on the evening of January 16th, after 
nightfall had set in, he went into the same bunker to search for his 
clothes, and it was dark, in then neglecting to provide himself with 
a light he was unquestionably guilty of négligence, more particu- 
larly as he then went searching around through thé bunker to flnd 
his clothes, which had either been misplaced or he had forgotten 
where he put them. 
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KXCHLSIOR WOODEN-PIPE CO. v. PACIFIO BRIDGE CO. et aL 

{Circuit Court of Appeals, Nlnth Circuit May 6, 1901.) 

No. 66a 

CiBCUIT CODET OF APPKAI.S—JnRrSDIOTION— QUESTION OF JUKISDICÏION OF CIR- 
CUIT Court. 

Where a circuit court dismisses a case on the ground tliat It lias no 
jurisdiction, learing pendlng motions undetermined, the only issue re- 
viewable Is that of jurisdiction, which must be talien to tlie suprême 
court, and an appeal will not lie to the circuit court of appeals. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District cl Washington, 
On Motion to Dismiss Appeal. 

Wm. F. Booth, N. A. Acker, W. W. Wilshire, and A, H. Kenaga, 
for appellant. 
A. K. Titlow, W. H. Bogie, and Chas. Eichardson, for appellees. 

Before GILBERT, EOSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The appeal is taken from an order dis- 
missing the bill of complainant in a suit brought to enjoin infringe- 
ment of certain letters patent. After the issues were made, and 
the time within which to take proofs, under equity rule 69, had ex- 
pired, the défendants in the suit filed a motion for extension of 
such time. Upon calling and hearing this motion, the court asked 
for argument on the question of its jurisdiction of the controversy. 
The complainant thereupon filed a motion for a decree on the plead- 
ings and papers on file in the cause. The court, without deciding 
either motion, dismissed the suit for want of jurisdiction, upon 
the ground that, in the opinion of the court, the cause was one 
arising on contract, and not under the patent laws of the United 
States, and was not a case in which there was diversity of citizen-, 
ship of the parties. The complainant appealed from the decree of 
dismissal, assigning that the court erred in dismissing the cause for 
want of jurisdiction, and in not denying the appellees' motion for 
an extension of their time to take testimony, and in not allowing 
the complainant's motion for a decree on the pleadings and papers on 
file. The appellees now move to dismiss the appeal upon the ground 
that the only question involved on the appeal is the question of 
the jurisdiction of the circuit court to entertain the suit. 

The motion to disniiss must be allowed. In construing that por- 
tion of the act of March 3, 1891 (26 Stat. 826), establishing the cir- 
(tuit courts of appeals, which provided that appeals and writs of 
error may be taken from the existing circuit courts directly to the 
suprême court in any case in which the jurisdiction of the court is 
in issue, the suprême court in McLish v. Roff, 141 U. S. 661, 12 Sup. 
et. 118, 35 L. Ed. 893, held that, "when that judgment is rendered, 
the party against whom it is rendered must elect whether he will 
take his writ of error or appeal to the suprême court upon the ques- 
tion of jurisdiction alone, or to the circuit court of appeals upon the 
whole case." In order that the circuit court of appeals may enter- 

109 F.— 32 
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tain the appeaJ, there must be in the case something more than the 
questibn'of the jurisdictibn. In U. S. V. Jàhn, 155 tJ. S. 114, 15 Sup. 
et. 39, 39 L. ïld. 87, the court, f urther construing the act, announced 
thèse gênerai conclusions: 

"(1) If the jurlsfllction of the circuit court Is in Issue, and decided in favor 
of the défendant, as that disposes of the case, the plaintiff should hâve the 
question certifled, and take his appeal or writ of error directly to this court 
(2) If the question of Jurisdlctlon Is in issue, and the Jurisdiction sustained, 
and then Judgment or decree is rendered in favor of the défendant on the 
merits, the pldlntilï, who has maintained the jurisdiction, must appeal to 
the circuit court of appeals, •where, if the question of jurisdiction arises, the 
circuit court of appeals may certify it (3) If the question of jurisdiction 
is in Issue, ànd the jurisdiction sustained, and judgment on the merits is 
rendered In favor of the plaintiflf, then the défendant can elect elther to hâve 
the question certifled, and corne directly to this court, or to carry the whole 
case to the circuit court of appeals, and, the question of jurisdiction can be 
certifled by that court. (4) If, In the case last supposed, the plaintiff has 
ground of complalnt In respect of the judgment he has recovered, he may 
also carry the case to the circuit court of appeals on the merits, and this 
he may do by way of cross appeal or writ of error, if the défendant has 
talien the cas© there, or Independently, If the défendant has carrled the 
case to this court on the question of jurisdiction alone, and In this instance 
the circuit court of appeals will suspend a décision upon the merits until 
the question of jurisdiction has been determined. (5) The same observations 
are applicable where a plaintiff objects to the jurisdiction. and is, or both 
parties are, dissatisfied with the judgment on the merits." 

The présent case cornes within the class of cases referred to in 
the first clause of the language above quoted. It is a case in which 
the question of the jurisdiction of the circuit court only is in issue. 
That question was decided in favor of the défendants, and the case 
was thereby disposed of. Although there were other questions pend- 
ing before the court at the time of ruling upon the question of juris- 
diction and dismissing the suit, those questions hâve not been de- 
termined, and are not involved in the présent appeal. They are ques- 
tions upon which the judgment of the circuit court has not been 
taken. It cannot be assigned as error that the circuit court failed 
to deny the appellees' motion for an extension of time within which 
to take testimony, or that it failed to allow the appellant's motion 
for a decree upon the pleadings. There has been no décision of any 
question in the case except the question of jurisdiction. The act 
creating the circuit courts of appeals does not give them jurisdic- 
tion to review a judgment of a circuit court which sustains objec- 
tion to its jurisdiction, and on that ground dismisses the suit. The 
question which is before us is not aïfected by the fact that the cir- 
cuit court, at the time of ordering such dismissal, had before it other 
motions and questions which, for the reason that it denied its own 
jurisdiction, it never decided. Gates v. Bucki, 4 C. G. A. 116, 124, 
53 Fed. 961; Manufacturing Oo. v. Barber, 9 0. 0. A. 79, 60 Fed. 
465: Cabot v. McMaster, 13 0. 0. A. 39, 65 Fed. 533; Beck & Pauli 
Lith. Co. V. Wacker & Birk B. & M. Co., 22 C. C. A. 11, 76 Fed. 10; 
Evans-Snider-Buell Co. v. McCaskill, 41 0. C. A. 577, 101 Fed. 658; 
Dudley T. Board, 43 C. 0. A. 184, 103 Fed. 209; Wetmore v. Eymer, 
169 U. S. 115, 18 Sup. et. 293, 42 L. Ed. 682. The appeal is dis- 
missed. 
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BAN T. COLBMBIA SOUTHERN RY. CXJ. et aL 

(Circuit Court, D. Oregon. June 4, 1901.) 

No. 2,654. 

1. Railkoadb— LiBNs n» Fatob of Subcontractors— Okboon Statu tes. 

Act Feb. 25, 1889 (Laws Or. 1889, p. 75), givlng rallroad subcontractors, 
material men, and laborers a lien, snpersedes, and by Implication repeals, 
the prlor mechanlc's lien law, as appUed to rallroads, and, under the ex- 
press terms of the later statute, the amount of liens enforceable there- 
under cannot exceed the amount then actually due from the railroad Com- 
pany to the original contractor, nor can such liens be glven prlorlty over 
exlstlng liens. 

2. Jdeisdiotion oï Fédéral Courts— Divbrsitt of Citizbnbhip— Suit bt As- 

8IQNEB. 

A fédéral court is without jurisdictlon of a suit to enforce a lien 
against a railroad In favor of a partnership, brought by plaintlEf as one 
of the partners, and as assignée of his co-partner, unless It Is shown by 
the blU that the cltizenshlp of the assigner la sucli that the suit could 
haye been malntained In that court by the firm. 

In Equity. On demurrer to bill. 

A. C Emmons, for plaintiff. 

Snow & McCamant, for défendants. 

BELLENGEE, District Judge. Plaintiff allèges that he is a citizen 
of the empire of Japan, and a subject of the emperor of said empire. 
The défendants the railway company, Hammond, and Mason are 
ail citizens of the state of Oregon, and the Security & Trust Company 
is a citizen of the state of New York. In 1899 the railway company 
entered into a contract with the défendant Hammond for the con- 
Btraction of an extension of its railway from the town of Moro to 
the town of Shaniko, and thereafter, on the llth day of October, 
1899, Hammond entered into a contract with the défendant Mason 
for ail the grading, bridging, culverts, ditches, track laying, sur- 
facing, etc., on the line of Hammond's contract. On the 30th day of 
October, the défendant Mason sublet to the plaintiff and one N. G. 
Seaman the track laying and surfacing of said railway. Plaintiff 
and Seaman fully complied with their contract, and the agreed and 
reasonable value of the work so donc by them was $32,365.86, of 
which there has been paid the sum of ?7,000, and no more, leaving a 
balance of $35,365 due them. The complaint allèges that, prier to 
entering into said contract for track laying and surfacing of said 
railway with said Mason, said plaintiff and said Seaman entered into 
an agreement by the terms of which, among other things, it was 
mutually agreed and understood that the said S. Ban should furnish 
ail labor and advance ail money required to perf orm the work provid- 
ed for and contracted to be done under said contract, and in con- 
sidération thereof should receive and disburse ail money belonging 
to said partnership, and, when said work should be ûnally completed 
and settled for, should render to said Seaman a statement of ail 
money received and disbursed, and pay over to him one-half of the 
net profits of said work. Prior to the commencement of the suit, 
Beaman, for value, assigned to the plaintiff aU his right, title, and 
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interest in and to the claim and demand against Mason on account of 
tlie work and labor performed under eaid con tract. Plaintiff seeks 
to enforce a lien under the mechanic's lien law of the state of Oregon 
against that portion of the road constructed under the subcontract 
referred to. 

The Columbia Southern Raiiway Company demurs to the complaint 
upou two principal grounds: First, that the mechanic's lien law 
in this state does not confer the right upon contractors or laborers 
or material men to take liens upon a railroad constructed and operat- 
ed by a common carrier; second, that the bill of complaint does not 
state facts which give the court jurisdiction, inasmuch as Ban brings 
this suit as the assignée of Seaman's interest in the subcontract in 
question, and the necessary diverse citizenship as to Seaman does not 
appear. 

It has been heretofore hèld in this court that, under the me- 
chanic's lien law of this state, a lien would lie for work and labor 
done upon a railroad. Giant-Powder Co. v. Oregon Pac. R. Co. (C. G.) 
42 Fed. 470, 8 L. E. A. 700. Since this case was decided, the législa- 
ture of Oregon, by an act approved February 35, 1889, has provided 
as foUows: 

"Section 1. That anj- and ail person or persons who shall hereafter as sub- 
contractor, materlal-man or laborer, fumish to any contracter to any railroad 
corporation any fuel, tles, materlals, supplies or other article or thing, or 
who shall do or perform any work or labor for such contractor in conformity 
wlth any terms of any contract, express or Implied, which such contractor 
may hâve made wlth any such railroad corporation, shall hâve a lien upon 
ail property, real, Personal and mixed, of sald railroad corporation; provided, 
sUch sub-contractor, materlal-man or laborer shall hâve complied wlth the 
provisions of this act, but the aggregate of ail liens hereby authorized shall 
not in any case exceed the price agreed upon in the original contract to be 
paid by such corporation to the original contractor. Nor shall such corpora- 
tion be ilable for any greater sum than the amount then actually due by 
such corporation to said original contractor: and provided, further, that no 
such lien shall take priority over exlstlng lien." Laws 1889, p. 75. 

This act Is incpnsistent with the claim of lien made under the 
gênerai law- It is true that repeals by implication are not favored, 
but it is equally true that where there is a contradiction, impossible 
to reconcile, between two acts p^ssed at différent times, the subsé- 
quent act must prevail, and opérâtes to repeal by implication the 
earlier one. The act of 1889, for instance, provides that the lien of a 
subcontractor shall not in any case exceed the price agreed upon 
in the original contract to be paid by the corporation to the original 
contractor; and it pro vides, further, that no corporation shall be 
liable for any greater sum than the amount then actually due by such 
corporation to said original contractor; and, further, that no such 
lien shall take priority over existing liens. It does not appear in this 
case that there is anything due the original contractor from the Com- 
pany, and it aiHrmatively appears that the complainant's lien is sub- 
séquent in time to that of the défendant the New York Security & 
Trust Company, and it is sought to hâve the lien of the claim sued 
on decreed to be prior to the subsisting lien of that company, in the 
face of the prohibition of the act of 1889 to the contrary. In the 
nature of things, it is impossible for the provision with référence to 
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liens upon railways imputed to tlie mechanic's lien law and the pro- 
visions of the act of 1889 to stand together. It is useless to argue 
that tlie later act does net repeal the earlier one. The subséquent 
act does net permit a lien upon the case made in the bill of complaint, 
and in eflect, if not in terms, it forbids it. 

As to the second point, it is equally clear that, unless Seaman's 
citizenship was such as to hâve entitled him to bring this suit, Ban, 
as his assignée, cannot maintain it. If, without the assignment, iu 
an action broiight by Seaman and Ban, the court would hâve been 
without jurisdiction, it is equally without it when the action is 
brought by Ban in his own right under the contract, and as the as- 
signée of Seaman. The allégation in the complaint that it was 
mutually agreed between Ban and Seaman that the latter should 
f urnish ail labor and advance ail money, and that Seaman should be 
entitled only to one-half of the net profits of the work, does not affect 
the question of jurisdiction. That question is in no way involved 
in the agreement between the two partners as to the division between 
them of the amount to be received by them under their contract with 
Mason. So far as Mason was concerned, the rights of Seaman were 
not différent from those of Ban. They were equally interested in the 
contract, and equally responsible under it. The demurrer to the bill 
of complaint is sustained. 



JOHNSON V. FORD et al. 

(Circuit Court, D. Oregon. May 24, 1901.) 

No. 2,674. 

1. JURISDICTIOIÎ OF FEDERAL COURTS — SdBJECT-MaTTBR— SCIT BT LBOATEB 
AQAINST EXBCUTOB. 

A fédéral court Is witliout jurisdiction of a suit by a legatee agalnst 
an executor, tlie purpose of which is to secure the appointment of a re- 
ceiver for the property of the estate, which is in process of administra- 
tion In a probate court of the state, on the ground that défendant bas 
not Included ail of the property in his inventory, and has been guilty 
of fraud and collusion to the détriment of the estate. In such mâtters 
the jurisdiction of the probate court is exclusive.! 
S. Equity Plbading— Demdkebr. 

Whpre a bill seeks relief and also discovery, and relief is the principal 
objeet, if the plaintiff is not entitled to the relief sought a demurrer lies 
to the whole bill. 

8. JCKISDICTION OP FEDERAL CODBT— DiVERSITT OP CiTIZBNSHIP— REARRANGE - 

MBKT OP Parties. 

A fédéral court is without jurisdiction of a suit by a legatee under a 
■will against the executor and other legatees, who are cltizens of the same 
State, where it appears from the bill that the Interesta of such other lega- 
tees in the matter in controversy are identical with those of plaintifE, 
and they are made défendants only on an allégation that they refuse to 
join as plalntiffis.2 

i Oonflict of jurisdiction between fédéral and state courts, see note to 
Louisville Trust Co. v. City of Cincinnati, 22 C. C. A. 356. 

2 Diversity of citizenship as ground of fédéral jurisdiction, see note to 
Shipp V. Williams, 10 C, O. A. 249; Mason v. Dullagham, 27 C. O. A. 298. 
See, also, note to Emigration Co. v. Gallegos, 32 C. C. A. 475. 
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In Equity. On demurrer to bill. 

S. T. Eichardson and Dolph, Mallory, Simon & Gearin, for plaintiff. 
W. D. Penton and W. T. Slater, for défendant Ford, exécuter. 
Brown, Wrightman & Myers, for défendants A. T. Gilbert, Mary E. 
Gilbert, and Barker. 
Coke & Coke, for défendants P. N. Gilbert and G. A. Gilbert. 

BELLINGEE, District Judge. The plaintiff is a citizen of Idaho. 
She is alegatee under the will of William Cosper, wbo was lier father, 
and who died in Marion county in 1900. Bj tbe will of Cosper, the 
residue of his property, after devising certain lots to the défendants 
Barker and wife, was devised in equal interests to his two surviyiug 
daughters (plaintiff being one) and the heirs at law of a third daugh- 
ter, deceased. It is alleged that the défendants, the Gilberts, by 
fraudaient devices described in the bill, hâve converted a large part 
of the estate of the deceased, Cosper, to their own use, and that Ford, 
the execntor, is colluding and conniving with them to defraud the 
heirs of Cosper, and that he has filed a pretended inventory, which 
is false and untrue, and that he refuses to bring suit against the Gil- 
berts, or to take any steps to recover the property of the estate 
fraudulently held by them. The other personal représentatives of 
Cosper, and legatees under his will, the plaintiff's surviving sister 
and the heirs at law of her deceased sister, are ail résidents and 
citizens of the state of Oregon. The complaint allèges that thèse de- 
fendants refuse to join with plaintiff in bringing this suit, but threat- 
en to bring a suit to set aside the said will on the ground that said 
Cosper was mentally incompétent to exécute said will. The défend- 
ant Ford, by his demurrer, dénies the jurisdiction of the court, upon 
the ground that the matters and things of which this court is asked 
to take cognizance are within the exclusive probate jurisdiction of 
the county court of Marion county. 

This court is without jurisdiction to control the executor in the 
exécution of his trust, and this is what is sought in the case. Ford 
is sued as executor. The complaint is with référence to his acts and 
omissions as executor. The relief sought is with référence to the 
estate of Cosper, and that estate is in process of administration in 
the proper court of probate jurisdiction. If there is property belong- 
ing to the estate that the executor has not included in his inventory; 
if the executor is remiss in his duty, or is guilty of fraudulent prac- 
tices aflecting the estate, — thèse are matters exclusively within the 
cognizance of the court of probate, whose jurisdiction is adéquate to 
grant relief by the summary process of removal. The exclusiveness 
of the jurisdiction of the courts of probate under statutes like those 
of Oregon to administer the estâtes of deceased persons, and to dé- 
termine ail questions necessary to such administration, does not ad- 
mit of question, the solitary case of Eichardson v. Green (decided 
in the circuit court of appeals for this circuit) 9 C. 0. A. 565, 61 Fed. 
423, to the contrary notwithstanding. It is true that a citizen of 
another state may resort to a fédéral court to establish and enforce 
his right to a share in an estate in which he has an interest. Such 
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is the case of Payne v. Hook, 7 Wall. 425, 19 L. Ed. 260, mainly relied 
upon by the plaintifE in support of the jurisdiction contended for. In 
that case the court say: 

"It is, however, well settled that a court of chancery, as an Incident to its 
power to enforce trusts and make those holding a flducîary relation account, 
has jurisdiction to eompel executors and administrators to account and dls- 
tribute the assets in thelr hands. The blll under review has this objeet, and 
nothing more. It seeks to eompel the défendant, Hook, to account and pay 
orer to Mrs. Payne her rlghtful share in the estate of her brother, and, in 
case he should net do it, to flx the llability of the suretles on his bond." 

The case on trial is another case altogether. The complaint in 
this case is that the executor refuses to administer the estate as 
required by law, and the prayer, among other things, is that a re- 
ceiver "be appointed of ail the property belonging to the estate of 
said Cosper, deceased." There is a wide distinction between a case 
that has for its objeet the enforcement of a right to a distributive 
share of money in the hands of an executor as the resuit of his ad- 
ministration, and a case like this, — to acquire the custody of an 
estate not administered upon, and subject to administration in a 
court of probate. 

It is argued that the jurisdiction may be exercised for the purpose 
of a discovery, if not for relief. The rule is that where a bill seeks 
relief, and also discovery, and relief is the principal objeet, if the 
plaintifE is not entitled to the relief sought a demurrer lies to the 
whole bill. From what has already been stated, it appears that re- 
lief is the principal objeet of this suit ; and it is because an adminis- 
tration and distribution of the estate in question is sought that the 
other legatees "with plaintifE under the will are made parties défend- 
ant, upon the allégation that they refuse to join as plaintifls in the 
suit, and threaten to bring a suit to set aside the will on the ground 
of mental weakness in the testator. 

This brings me to the considération of another matter affecting 
the jurisdiction of the court. Diverse citizenship, to give jurisdic- 
tion, requires that every party upon one side shall be a citizen of 
a différent state from every party upon the other side; and, in de- 
termining between whom the controversy exists, the court is not 
bound by the title of the cause or the form of the pleadings, but 
should examine the record, ascertain the matter in dispute, and 
arrange the parties on opposite sides of the same according to the 
tacts, no matter what their technical place as plaintififs or défend- 
ants may be. Fost. Fed. Prac. § 18. The other legatees are upon 
the same side in interest with the plaintifl in the existing contro- 
versy. No question can arise upon the case made by the bill in which 
the interests of thèse legatees will be adverse to each other. They 
are ail upon the same side of the controversy, and, so being, the con- 
troversy is not one between citizens of différent states. The de- 
murrer to the bill of complaint is sustained. 
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BUNKER HILL & SULLIVAN MINING & CONCENTRATING CSO. Y. 

SHOSHONE MIN. 00. 

(Circuit Oonrt of Appeals, Nlnth Circuit. May 6, 1901.) 

No. 6(56. 
1. Equitt Pleadino— Plea. 

But a single plea can be Interposed In a suit In equity, unless by 
spécial leave of court. 

8. Rbs Jodioata— Judgmbkt of Dismissal for Want op Jueisdiction. 

A judgment dismissing an action on the sole gvound tliat the court 
bas no jurlsdlction of the subject-matter of the suit or of tlie parties 
cannot be an adjudication on the merits, and Is no bar to anotber 
action for tbe same causé. 

8. JUKISDICTION OF FEDERAL COURT— PeNDBNC? OP BdIT IN StATE COTJIîT. 

Tàe pendency of a suit in a state court is not a bar to a suit In a 
fédéral court between tlie same parties, and involving the same sul:iject- 
matter, although where such fact is shown it is proper for the fédéral 
court, as a matter of comity, to suspend proceedings In the case until 
the suit In the state court has been disposed of. 

Appeal froin the Circuit Court of the United States for the North- 
ern DiTision of the District of Idaho. 

As a plea In bar to the complaint of plaintiff, the défendant says: "That 
at a term of the United States circuit court for the district of Id.iho, North- 
ern division, whieh was held in the year 1895, the predecessors in iuterest, 
to wit, Royal J. Eutter and F. W. Bradley, under whom the above-named 
plalntifC claims In the above-entltled action, exhibited thelr blll of complaint 
in thls honorable court agalnst this défendant, claimlng to be the owners 
of the Klrby fraction Iode mining clalm, the same property mentioned and 
describei In the plaintffl's blll of complaint in thls action, and alleging that 
thls défendant clalmed an estate or interest therein adverse to the said 
Royal J. Rutter and F. "W". Bradley, and to thelr tltle to the sald Kirby 
fraction Iode mining clalm; and that thls défendant had applied for a 
United States patent upon the Shoshone Iode mining clalm, whlch overlapped 
and conflicted wlth the sald Kirby fraction Iode mining daim, and that the 
said Royal J. Rutter and F. W. Bradley had filed an adverse In the United 
States land office agalnst the said application for patent so made by this 
défendant as aforesald, and that the sald aforementioned suit -was brought 
by the said Royal J. Eutter and F. W, Bradley against thls défendant In 
support of said adverse daim. This défendant thereupon filed its answer, 
denying that the said Royal J. Rutter and F. W. Bradley were the owners 
of the Kirby fraction Iode mining clalm so clalmed by them as aforesald, 
or that the paid Kirby fraction Iode mining clalm had any légal existence, 
or Vfaa a valld Iode mining clalm, and alleging that this défendant, the 
Shoshone Mining Company, was the owner of the land and premlses then 
clalmed by the sald Royal J. Rutter and P. W. Bradley as thu Kirby fraction 
Iode mining clalm, and that the sald land and premlses were a part of the 
said Shoshone mining clalm, the property of this défendant. To this answer 
the said Butter and Bradley flled thelr replicatîon, and the cause was at 
Issue In the aforesald court. That, prior to the flling of the said answer 
by thls défendant, the défendant had flled a demurrer to the bill of com- 
plaint so flled by the sald Eutter and Bradley as aforesald, alleging, among 
other grounds of demurrer, that It did not appear f rom the sald bill of 
complaint that the cause was one of which the said court had jurisdiction, 
whlch sald demurrer was overruled by the said court, and proper blll of 
exceptions to the ruUng of the court was settled. That thereupon the cause 
proceeded to trial upon the issues made by the complaint, answer, and repli- 
cation aforesald. In whlch sald suit a final judgment had been entered in 
favor of thls défendant, and against the said Royal J. Rutter and F. W. 
Bradley, dismissing said action, because the said circuit court had no juris- 
diction thereof. That said judgment Is final, and no appeal may be had 
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therefrom. That by virtue of the law no other suit may be maintained 
agalnst this défendant by or on behalf of any person clalmlng under the 
tltle of the Kirby fraction Iode minlng clalm. That the said final judgment 
so entered as aforesald is a final détermination, and conclusive of. the right 
to the land and premises described in the complaint In thls action as the 
Ivirby fraction Iode mining claim, as between the plaintlff in this action and 
this défendant. » * * This défendant further says that at a term of the 
district court of the First judicial district of the state of Idaho, in and for 
Shoshone county, which was held in the year 1896, the said présent défendant 
commenced a suit by iiling a complaint in the said court against Royal J. 
Rutter and F. W. Bradley, the predecessors in interest as the owners or 
claimants of the Kirby fraction Iode mining claim, mentioned and described 
in the complaint in this action, to which complaint the said Royal J. Rutter 
and F. W. Bradley filed thelr answer, and issue was joined by said complaint 
and answer between this défendant and the said Royal J. Rutter and F. W. 
Bradley. That said cause was removed by the said défendants, Rutter and 
Bradley, to the United States circuit court for the district of Idaho, Northern 
division, on the grounds that the said cause was one of which the said circuit 
court had jurisdiction. That the said bond proceedings had for that purpose 
bas been remanded by the said United States circuit court to the said 
district court of the First judicial district of the state of Idaho, in and for 
Shoshone county, and is now pending and undetermined therein. That said 
défendant claimed the land and premises in said last-mentioned action as a 
part of the Ibex Iode mining claim, of which this défendant is, and at ail 
times was, the owner. That the said Royal J. Rutter and F. W. Bradley 
claimed that portion of the Kirby fraction Iode mining clalm which con- 
flicted with the said Ibex Iode mining claim as the Kirby fraction Iode 
mining claim. That the conflict area between the said Kirby fraction Iode 
claim and the ibex Iode mining claims is described by metes and bounds 
as follows: • * *. That both the said Shoshone Iode mining claim and 
the Ibex Iode mining claim are ownéd by this défendant, the Shoshone 
mining company. That the said last-named cause is now pending and un- 
determined, and is of record in the said district coart of the First judicial 
district of the state of Idaho In and for Shoshone county, — ail of which 
several matters and things this défendant doth aver, and pleads the said 
former bill, demurrer, answer, repUcation, judgment, and several proceed- 
ings in the flrst of the above mentioned and set forth actions in bar to the 
said plaintiff's présent bill, and pleads the said former complaint, answer, 
and several proceedings in the said second above mentioned and described 
actions in bar to the said plaintiff's présent bill, and demands judgment 
of this honorable court whether it shall be put to make any further or other 
answer thereto, and prays to be hence dismissed, wlth Its costs and charges 
in thls behalf sustained." 

Curtis H. Lindley, John R. McBride, and M. A. Folsom, for appe- 
lant. 
W. B. Heyburn and E. M. Heybum, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge (after stating the facts as above). This 
is a suit to quiet plaintiff's title (appellant herein) to a Iode mining 
claim situated in Shoshone county, Idaho, known as and called the 
"Kirby Fraction." The bill of complaint is in the usual form in 
actions of this character. The suit does not purport to be hrought, 
nor is it instituted, in support of any adverse claim ffled in the land 
office in any patent proceeding, The bill of complaint herein shows 
jurisdiction of the court by reason of diversity of citizenship of the 
contending parties, the jurisdictional value being alleged. To plain- 
tiff's bill of complaint the défendant (appellee herein) interposed a 
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plea in Kar, wMch îs set forth at length în the statement of facts. 
To this plea no answer or démarrer as to its suflaciency was flled. 
The plea was set for trial, and after argument thereon the court 
sustained the plea, and dismissed the suit. Hence this appeal. 

It is assigned as error that "the trial court erred in sustaining 
the plea of respondent to complainant's complaint, and in ordering 
the said complaint to be dismissed, because the said plea failed to 
state facts sufiBcient to constitute a valid défense to complainant's 
complaint." 

1. It will be noticed that there are two pleas set up: (1) The bar 
of the judgment in the United States court in Eutter et al. v. 
Shoshone Min. Co. ; and (2) the pendency of the action of Shoshone 
Min. Co. V. Eutter et al. in the state court. !No leave was asked of 
the court to allow double pleas. It is therefore contended by appel- 
lant that the pleas in bar should hâve been overruled on account 
of duplicity and multifariousness. The rule is well settled that but 
one plea can be set up in an equity suit without express leave of 
the court. As was said by the court in McCloskey v. Barr (C. 0.) 
38 Fed. 165, 168: 

"It Is n&t usual, or in conformlty with proper practlce, for a défendant, 
without previous spécial leave of the court, to file several separate pleas, 
or to présent several distinct and Independent défenses, in one plea to the 
suit, for the reason that the défense proper for a plea is such as reduces 
the cause or some distinct part of it to a single point or issue; the object 
of the plea belng to save Utlgants the expense and trouble of golng Into the 
évidence and a triai at large." 

But inasmuch as there were no exceptions filed to thèse pleas on 
the grounds hère stated, and taking into considération the complex 
character of the pleas, in that both relate to the same mining ground, 
we are disposed to pass this question, and décide the case upon its 
merits. 

2. It is claimed by appeUant that the judgment of dismissal in 
Eutter v. Shoshone Min. Co. is no bar to the présent action, because 
the suit was dismissed for want of jurisdiction. This présents the 
question upon its merits as to the suflQciency of the plea. We do 
not understand counsel for appellee to deny the gênerai proposition 
that a judgment of dismissal for want of jurisdiction cannot be 
pleaded in bar in ordinary cases of a gênerai character. But his 
contention is that the action was a peculiar one, in this: that it 
involved the rights of the parties under section 2326, Eev. St., in 
relation to suits brought to establish an adverse claim; that the 
plea sets up the facts that an application for patent was made for 
the Shoshone Lode Mining Claim by the Shoshone Mining Company ; 
that an adverse claim was filed by Eutter and Bradley, the predeces- 
sors in interest of the présent appellant; that no suit was brought 
in support of said adverse claim within the time required by the 
provisions of said section, except the suit which was brought in 
the United States circuit court, and dismissed for want of jurisdic- 
tion; and it is argued that the judgment of dismissal for want of 
jurisdiction should be treated and considered by this court as a 
judgment of dismissal on the ground that no action was commenced 
in support of the adverse claim within the time allowed by law. 
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We do not think the case as preseûted calls for any discussion 
as to the construction to be given to section 3326, Bev. St., or as 
to what facts might be set up in an answer as a défense to the 
présent suit. Such a discussion is foreign to the issues hère raised. 
The judgment of dismissal was not rendered upon the ground that 
the complainants in the prior suit had not commenced any action 
within the time allowed by the statute relative to adverse claims, 
referred to in the plea. No such question was discussed, considered, 
or decided in the former suit, and no such question is raised by any 
averment in the bill of complaint in the présent suit. No ques- 
tion except that of the jurisdiction of the fédéral court was discussed 
or considered by the suprême court in Mining Co. v. Butter, 177 U. 
S. 505, 20 Sup. et. 726, 44 L. Ed. 864. 

The circuit court, upon the trial of the case, following the line 
of décisions of the courts in ail of the Pacific Ctoast states where 
the question had been decided, held that it had jurisdiction of the 
case, and tried the same upon its merits. But when the case 
reached the suprême court it was there expressly held that a suit 
brought in support of an adverse daim, under Bev. St. §§ 2325, 2326, 
is not a suit arising under the laws of the United States, in such a 
sensé as to confer jurisdiction on the fédéral court regardless of 
the citizenship of the parties. This was the only point discussed 
or decided. The décision of the circuit court was reversed, and, 
there being two cases consolidated, one was ordered to be dis- 
missed, and the other remanded to the state court. There is nothing 
unusual or peculiar about the case. It was dismissed for want of 
jurisdiction, and for no other reason. Such a judgment cannot be 
pleaded in bar. Being dismissed for want of jurisdiction, ail of 
the proceedings had therein in the circuit court were null and void, 
and, having no validity, cannot be pleaded in bar. The matter 
stands as if no proceedings were ever had. It is as if no suit had 
ever been brought. It is a blank. No reflnement of words, or in- 
génions argument of learned counsel, can infuse life into proceed- 
ings that are dead, null, and void. In the very nature of the case, 
it is impossible to sustain the proposition of appellee's counsel that 
any point was decided by the court by the dismissal that would go 
to the merits of the action. The fact of dismissal for want of juris- 
diction proves conclusively that the case was not heard on its merits. 

Thèse gênerai principles are well settled. The authorities bear- 
ing upon the subject ail déclare that, where an action is dismissed 
on the sole ground that the court has no jurisdiction of the subject- 
matter of the suit or of the parties, there cannot be any adjudica- 
tion of the merits, and no bar to another action for the same cause. 
Walden v. Bodley, 14 Pet. 156, 161, 10 L. Ed. 398; Hughes v. U. S., 
4 Wall. 232, 237, 18 L. Ed. 303; Smith v. McNeal, 109 U. S. 426, 
3 Sup. et. 319, 27 L. Ed. 986; Freem. Judgm. § 264; 2 Black, Judgm. 
§ 713; 1 Greenl. Ev. §§ 529, 530; Boberts v. Hamilton, 56 lowa, 
683, 10 N. W. 236; Eailway Co. v. Donnell, 77 lowa, 321, 225, 42 
N. W. 176; Bood v. Eslava, 17 Ala. 430; Phillips v. Quick, 68 111. 324. 

In Hughes v. U. S., 4 Wall. 232, 237, 18 L. Ed. 303, the court, in 
discussing this question, said: 
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"In Otder that a Judgment may constltute â bar to another suit, It must 
be rébdered In a proceedlng between the same parties or their prlvies, and 
tho point of eontroversy must be the same In both cases, and must be deter- 
mined on Its merlts. If the first suit was dlsmlssed for defect of pleadings 
or parties, or ?i mîsconceptlon of the form of proceedlng, or the want of 
jurlsdletlon, or was dlsposed of on any ground whlch dld not go to tha 
merlts of the action, the judgment rendered wUl prove no bar to anothei 
suit" 

In Freem. Judgm., sùpra, it is said: 

"There can be no doubt that the dlsmlssal of an action for want of Jurls- 
dletlon is not a Judgment on the merlts, and cannot prevent the plaintifï 
from subsequently prosecuttng his action In any court authorized to enter- 
tain and détermine It." 

3. What effect, if any, should be given to the plea in relation to 
the pendency of the action in the state court conceming the title 
of the Ibex and Kirby fraction Iodes? Waiving ail the objections 
to the form of the plea, and facing the question upon its merits as 
a plea in bar, and upon the theory, as argued by appellee, that both 
suits are between the same parties, and involve the same issues, 
we are clearly of opinion that it is wholly insufflcient, and that the 
court erred in sustaining it. Although in former years there was 
considérable controversy, and much conflict of opinion, upon this 
point, it must now be considered as settled that the pendency of a 
prior suit in a state court cannot be pleaded in bar to a suit in a 
fédéral court, even between the same parties and involving the same 
issues. Stanton v. Embrey, 93 U. S. 548, 554, 23 L. Ed. 983 ; Gordon 
V. Gilfoil, 99 U. S. 168, 178, 25 L. Ed. 383; Latham v. Chafee (C. 0.) 
7 Fed. 520, 523; Sharon y. Hill (0. C.) 22 Fed. 28, 30; Beekman v. 
Railroad Co. (C. C.) 35 Fed. 3, 10; Pierce v. Feagans (C. C.) 39 Fed. 
587, 588; Rawitzer v, Wyatt (C. 0.) 40 Fed. 609, 610; Marshall v. 
Otto (C. C.) 59 Fed. 249, 252; Wilcox & Gibbs Guano Co. v. Phœnix 
Ins. Co. (O. C.) 61 Fed. 199; City of North Muskegon v. Clark, 10 
0. C. A. 591, 62 Fed. 694, 698; Woodbury v. Eailroad Co. (C. O.) 
72 Fed. 371, 374; Fïrst Nat. Bank v. Duel Co. (C. C.) 74 Fed. 373, 
374; Short v. Hepburn, 21 C. O. A. 252, 75 Fed. 113; Rodgers v. 
Pitt (C. C.) 96 Fed. 668, 677; Wadleigh v. Veazie, 3 Sumn. 165, 
Fed. Cas. No. 17,031; White v. Whitman, 1 Curt. 494, Fed. Cas. 
No. 17,561; Willson v. Milliken (Ky.) 44 S. W. 660, 42 L. E. A. 449. 
In the light of ail the facts herein, it would doubtiess be proper 
for the circuit court, as a matter of comity, in pursuance of the 
principles announced in Bail v. Tompkins (C. O.) 41 Fed. 486, 491; 
Foley V. Hartley (C. C.) 72 Fed. 570, 571; Zimmerman v. So Eelle, 
26 C. C. A. 518, 80 Fed. 417; Hughes v. Green, 28 C. C. A. 537, 84 
Fed. 833, 835; Ryan v. Eailroad Go. (C. C.) 89 Fed. 397, 408; Eodgers 
y. Pitt (0. C.) 96 Fed. 668, 671,— to suspend proceedings and stay its 
hand in the présent suit until the suit in the state court is in some 
manner disposed of, and then proceed with the trial in the light of 
the results that may be reachéd in the state court, and the issues 
that may be presented herein. The decree of the circuit court is 
reversed, and the cause remanded for further proceedings not in- 
consistent with the views expressed in this opinion. 
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JBWELEBS' CIRCTJLAR PUB. C50. v. JACOBS. 

(Circuit Court, D. New Jersey. March 8, 1901.) 

CoRPOKATB Charter— Pow ERS. 

Where a corporation is authorized to publish a journal flevoted to the 
interest of the jewelry trade, and generally to do any business eonnected 
with such purpose, a publication of a directory of tlie jewelry trade la 
within tlie powers of the corporation. 

Chas. A. Brodik, for the motion- 
Edw. Hymes, opposed. 

KIRKPATRICK, District Judge. The bill allèges that the com- 
plainant had prepared a directory of the jewelry trade, which they 
had had duly copyrighted by filing a copy with the librarian of con- 
gress, as provided by law, and charged the défendant with circu- 
lating through the trade a copy of the same, under the title "Where 
to buy." There is no déniai by the défendant of thèse facts. His 
answering aiHdavits are intended merely to show good faith, and 
an intention on his part that his publication should be used as a 
mailing list, and not as a directory. The défendant, however, main- 
tains that he is entitled to use the copyrighted publication, because 
he says that the complainant, being an incorporated company, bas 
no authority under its charter to publish a directory such as de- 
scribed, and therefore no right to copyright the same. A copy of 
the complainant's certiflcate of incorporation bas been presented 
to the court, and the powers of the corporation as stated therein 
are in my opinion broad enough to cover the right to publish the 
copyrighted directory, in furtherance of "publishing a journal espe- 
cially devoted to the interest of ail branches of the jewelry trade, 
and generally to do any and ail business eonnected with said pur- 
pose." It seems to me that the publication of a directory such as 
is described in the bill of complaint may be regarded as incidental 
to, and eonnected with, the purpose of publishing a journal devoted 
to the interests of the trade. This being so, the act was not ultra 
Tires. Navigation Co. v. Hooper, 160 U. S. 514, 525, 16 Sup. Ct. 
379, 40 L. Ed. 515. The injunction heretofore granted will be con- 
tinued pendente lite. 



ETJKEKA & K. U. K. CO. v. CALIFORNIA & N. RY. OO. 

(Circuit Court of Appeals, Ninth Circuit. May 6, 1901.) 

No. 659. 

Injunction— Qroutîds—Proceedings to Condbmn Rioht ot Wat. 

Where a rallroad company has Instituted suit under Code Clv. Proc. 
Cal. i§ 1240-1247, against the owners of property, to condemn right of 
way, a court of equlty wlll not, on its application, enjoin the prosecu- 
tlon of suits begun by a second company for condemnation of the same 
land, since the statute permits ail parties in Interest to appear In such 
Bults, and authorizes the court to détermine the respective rights of dif- 
férent parties seeking condemnation of the same property. 
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8. Equitt Jubisdiction— Pkevbnting Multiplicitt of Suits. 

Equlty wlll take jurisdietion on the ground of preventing a multlpllclty 
of suits only where It appears from the allégations of the bill that the 
rlghts of ail the parties involved In the subject-matter of the controversy 
can be as fuUy and completely determined In siich single suit as they 
could be in the several sults. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

The Eurêka & Klamath River Eailroad Company, the appellant above 
named, flled in the superior court of the county of Humboldt, state of Cali- 
fornia, its bill in equity against the California & Northern Railway Company, 
the appellee, alleging, in substance, that the appellant is a corporation incor- 
porated under the laws of the state of California for the purpose of construct- 
ing and operating a Une of railroad in Humboldt county, in that state, from 
Eurêka by ferry to Samoa, and from Samoa by rail by way of Arcata to a 
point opposite the mouth of Hunter creek, on the Klamath river, with one 
branch from Arcata, around the east shore of Humboldt Bay, to Eurêka; 
that, under its articles, the appellant immediately began the construction of 
its railroad, and has put in opération its road from Eurêka by ferry to 
Samoa, thence by rail to Arcata, etc.; that in February, 1899, it located and 
commenced the construction of its branch Une from Arcata around and upon 
the east shore of Humboldt Bay to Eurêka, a distance of about eight miles, 
and has now engaged in such construction a large number of laborers, and 
has expended therein about $100,000; that, at the expense of $60,000, the 
appellant has purchased and acquired a parcel of land in the clty of Eurêka 
for railroad purposes, passenger and freight dépôt grounds, freight yards, 
roundhouses, etc., and that it Is necessary that it shaîl acquîre a certain de- 
scribed right of way, 30 feet in width, and nearly a mile in extent, in the 
city of Eurêka, to its said terminal grounds; that, for the purpose of ac- 
quiring said right of way, it began in said superior court for Humboldt county 
on January 30, 1899, three several suits, "by flling complaints" against the 
owners of the lands over whlch said right of way runs, which suits are stlU 
pending; that in February, 1900, the appellee was incorporated under the laws 
of the state of Nevada for the purpose of constructing, owning, and operat- 
ing a Une of railroad from Eurêka to Crescent City, in the state of California, 
and that on March 13, 1900, with the object of hindering and delaylng and 
preventing the appellant from eompleting its said railroad from Arcata into 
the city of Eurêka, and to its said terminal grounds, the appellee com- 
menced In said superior court three actions. In which it seeks to condemn 
the identlcal parcels of land se sought to be condemned by the appellant, 
and for that purpose it is conspiring with the several owners of said lands 
to hlnder and delay and obstruct and prevent the appellant from eompleting 
its said road into the city of Eurêka, and that said actions are flctitious and 
are not prosecuted in good faith; that the parties in said conspiracy are 
pretending to prosecute said actions for the purpose of obtainlng Judgment 
condemning the said parcels of land for right of way for the appellee for its 
Intended road; that the appellee has not commenced the construction of any 
railroad, or expended any money therein, and unless it be enjoined the appel- 
lant will be irreparably damaged, and its franchise to complète its road 
to its dépôt grounds in Eurêka will be lost; that ail said appellee's acts 
were done for the purpose and with the intent to deprlve the appellant of 
its right to construct its road into Eurêka. ïhe prayer for relief is that the 
•appellee be enjoined from prosecuting any of the three actions, and that It 
be enjoined from building a railroad or Instituting suits to condemn a right 
of way, or exercising any of the rights or powers of a railroad company over 
any portion of the appellant's located right of way. The case was removed 
by the appellee to the circuit court of the TJnited States for the Northern dis- 
trict of California, and that court sustained a demurrer to the bill for want 
of equlty, and dlsmissed the suit. 103 Fed. 897. 

C. M. Wheeler and S. M. Buch, for appellant. 
Crothers & Crothers and Campbell, Metson & Campbell, for ap- 
pellee. 
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Before GILBEKT and EOSS, Circuit Judges, and HAWLEÏ", Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of tiie court. 

Did the circuit court err in sustaining the demurrer to the bill? 
The appellant contends that a case of équitable cognizance is pre- 
sented, for the reason that it appears from the bill that the appellee, 
unless enjoined from prosecuting its condemnation suits, will invade 
the vested rights of the appellant; and it invokes the doctrine that 
■where a railway company locates its Une of route, and proceeds with 
due diligence in the construction of its road, it acquires a vested and 
exclusive right to place and operate its road upon the Une so located, 
and another company will be enjoined from interfering therewith. 
The bill, however, does not show that the appellant bas acquired 
title to the right of way of the road which is in construction, nor 
that the appellee is trespassing thereon, or in any way actually in- 
terfering with the appellant's occupation thereof. The substance of 
the averments of the bill is that the appellant bas surveyed and lo- 
cated its right of way, and bas flled three complaints for condemna- 
tion of a certain specified portion thereof, and that at a later date 
the appellee has commenced three actions for the condemnation of 
the same portions of the right of way, and that nothing further has 
been done in any of the actions. The Code of Civil Procédure of 
Califomia (section 1246) makes the foUowing provisions in regard 
to such actions: 

"AU persons In occupation of, or havlng or clalmlng an interest in any 
of the property described in tlie complaint, or in tlie damages for the taking 
thereof, though not named, may appear, plead, and défend, each in respect to 
hls own property or Interest, or that claimed by hlm, in like manner as if 
named in the complaint." 

It is clear from this provision that the appellant has the right to 
intervene in the actions brought by the appellee, and therein assert 
ail its rights and secure ail tiie protection which could be afforded 
by the présent suit. The remedy at law, therefore, is adéquate and 
complète. It extends to every question which is presented in the bill. 

It is eamestly contended by the appellant that a ground of équi- 
table jurisdiction is presented in the bill, in that, according to its 
allégations, a multiplicity of suits will be avoided. The suits which 
are sought to be enjoined hâve already been begun by the appellee. 
The biE does not state whether or not the appellant has been made 
a party thereto. If it be not yet a party, it has the right to intervene 
and be made a party. Equity in certain cases will entertain a suit 
brought by a single party plaintiff against a single party défendant, 
where the sole ground of équitable jurisdiction is the prévention of 
a multiplicity of suits, but it will do so only upon allégations of the 
bill which show that in such single suit the rights of aU the parties 
involved in the subject-matter of the controversies may be deter- 
mined as fuUy and completely as if the several suits had been prose- 
cuted to their conclusion. Pom. Eq. Jur. § 254. The bill in the 
présent case makes no such showing. It is a suit by one corporation 



512 X09 FEDERAL REPORTER. 

to enjoîn ançtbcr from prQsecuting three aeveral : actions which hâve 
beèn begûû by the latter, not àgainst the complainant in the bill, but 
against parties none of whom are brought into the présent suit. Itis 
évident at the flrst glance that upon the ca^emade in the bill the court 
may not We ablé to do full and complète justice inthepremises, and in 
the one suit détermine ail the matters which may bë at issue in the 
three actions. 'The sole object of'the bill is to enjoin the appellee 
from proceeding with the actions at lav/. It présents reasons not for 
drawing into one suit in equity ail the matters that are involved in 
those actions; but reasons for denying the right of the appellee to 
prosecutè the adtions. If, uppn issue joined andproofstaken,theap- 
pellant should fail to sustain his allégations, the substantial rights 
of both parties to this suit, and of ail the parties défendant to the 
condemnation suits, would still remain to be adjudicated in the sev- 
■eral actions which are pending. It is in the very inconclusiveness of 
the resuit that may be attained in a suit such as this that the objec- 
tion to the jurîsdiction of a court of equity on the ground of prevent- 
ing a multipllcity of suits consists. The court cannot see with cer- 
tainty that the suit will end the litigation. The condemnation of a 
tract of land for a right ôf way by a railroad undçr the statutes of 
Califomia does not necessarily exclude atiother coinpany from ob- 
taining rights in the same tract. In section 1240 of the Code of 
Civil Procédure it is said that ail rights of way so taken shall be sùb- 
ject to be connected with, crossed, or intersected by any other right 
of way. "They shall be also subject to a limited use in common with 
the owner thereof when necessary." Wbile the appellant may hâve 
the prior right of condemnation, the appellee may possibly, neverthe- 
less, acquire rights in the same premises, or a portion thereof. 
Southern Pac. E. Co. v. Southern Cal. Ry, Co., 111 Cal. 222, 43 Pac. 
602. We thînk the demurrer to the bill was properly sustained. 
The decree will be affirmed. 



IvAWYBR V. POST et al. 

(Circuit Court of Appeals, Ninth Circuit. May fl, 1901. 

No. 673. 

t Specific Performanob— Pebson Entitlbd to Maintain Suit— Rbai. Partt 

IN iNTKREST. 

A real-estate broker, who taises an option for tlie purchase of property 
In his own name, but in reallty for tlje beneflt of a customer, to wliom 
he demands its conveyance, havlng himself no Interest In tlie contract 
beyond a contingent commission in case the sale is made, cannot main- 
tain a suit for the spécifie enforcement of the contract, under Eev. St. 
Idaho, § 4090, which provides that every action must be prosecuted 
in the name of the real party in interest, with certain exceptions, none 
of which cover such case. 
8. Statutb of Frauds— Contract for Sale of Rbal Estate — Verbal Ex- 
tension. 

Under Rev. St. Idaho, § 6007, which provides that no interest or estate 
in real property, other than leases for a term not exceeding one year, 
can be created or declared except by an instrument in writing, a written 
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, contract, glvlng an option to purchase real estate wîthîn a spécifie 
tlme, cannot be legally extended by a verbal agreement 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Idaho. 

Blake & Post and F. T. Post, for appellant. 

W. B. Heyburn and E. M. Heyburn, for appeliees. 

Before GILBERT and BOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

EOSS, Circuit Judge. There is, in our opinion, no merit in this 
appeal. The suit is one for the spécifie enforcement of an option 
to buy certain real estate and a certain water right. The basis of 
the suit is a certain option in writing, and a certain extension there- 
of in writing, which are as f ollows : 

"I, the undersigned, Frederick Post, (or and in considération ot one 
dollar ($1.00), légal monej', the recelpt of which is hereby acknowledged, do 
hereby agrée to sell ail my right, title, and interest in and to forty-flve 
hundred horse power water right, i£ carried ont In accordance with deed 
executed to Post Falls Water-Power Company, and ail of the land sltnated 
at Post Falls, Idaho, granted to me by Indian Chlef Seltice, and afterwards 
confirmed by United States patent, slgned 'Grover Cleveland,' comprising 
over two hundred and ninety-eight acres (298), for the sum of twenty-two 
thousand flve hundred dollars ($22,500.00), on or before thirty (30) days after 
date below written, and ùpon receipt of said money as aforesaid will deliver 
to Jay Lawyer, of Spokane, Wash., a full and sufficient warranty deed con- 
veying said property to said Lawyer or his assigns. Witness my hand and 
seal this 17th day of Oetober, 1899. Frederick Post" 

"Post Falls, Nov. 6th, 1899. 
"I hereby extend the time of option on water-power property given to 
.Tay Lawyer, of Spokane, Washington, to the twenty-flfth (25) of November, 
1899, being an extension of elght days on the original option. 

"Frederick Post." 

It is not pretended that the complainant paid or tendered the con- 
sidération named within the time given by the written option, nor 
within the time specifled in the written extension. It is contended, 
however, on his behalf, that the défendant Frederick Post, who was 
the owner of the property, made certain oral extensions and agree- 
ments, which may be enforced, and which are claimed to hâve cov- 
ered other and additional property. The évidence shows without 
conflict that one Sonnemann was the person who wajited to acquire 
the pTojtevty, and that Lawyer, who, it seems, was a real-estate agent, 
secured the option at the request of Sonnemann, and under the 
agreement that in the event of the consummation of the negotia- 
tion he should receive for his services a commission of 5 per cent, 
on the purchase price. That was his sole interest in the matter. 
The deed that he demanded the exécution of by the défendants was 
one conveying the demanded property to Sonnemann. But the de- 
fendants had never given Sonnemann any option in respect to the 
matter, and did not know him in the transaction. Taking him to 
be the real party in interest, he bas not sued. Conceding Lawyer 
to be the party in interest, he does not appear to hâve made any 
demand on the défendants for the conveyance of any of the prop- 
erty to him. If he be not the real party in interest, he cannot main- 
109 F.— 33 
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tain the action, in view of the §tatute of Idaho, wMch provides that 
"every action must be prosecuted in the name of the real party in 
îilterést, except as otherwise provided by this Code." Kev. St. 
§ 4090. None of the exceptions of the Code are applicable to the 
présent case. Moreover, the deed that was presented to the défend- 
ants, and the exécution thereof demanded, embraced other and addi- 
tional property to that referred to in the option. Assuming that 
the évidence establishes that the défendant Frederick Post verbally 
agreed to sell and convey such other and additional property, and 
that he verbally gave an additional extension of the time within 
which he would sell and convey both that referred to in the written 
option and such other and additional property, such oral agree- 
ment must be held to be void, under the provisions of section 6007, 
Rev. St. Idaho, which déclares: 

"No estate or interest In real property, other than for leases for a term 
not exceedlng one year, nor any trust or power over or concernlng it or 
In any manner relatlng thereto, can be created, granted, assïgned, surren- 
dereâ or deelared, otherwlse than by opération of law or a conveyance or 
other instrument in writing subscribed by the party creating, granting, as- 
Bigning, surrendering or declaring the same, or by hls lawful agent there- 
unto authorlzed by writing." 

Besides, we agrée with the court below that the prépondérance of 
the évidence is to the effect that the défendant Frederick Post re- 
fused to grant a second extension of the option, although he did 
tell the complainant that the property was for sale, and that if, 
when the examination desired by the complainant was made, they 
could agrée as to the property to be conveyed, and the kind of con- 
veyance, a sale might be consummated. No such agreement appears 
to hâve been made, but, on the contrary, it appears that the parties 
could not thereafter agrée. The judgment is aflBrmed. 



OREGON & O. R. CO. v. UNITED STATES (three cases). 

(Circuit Court of Appeals, Nlnth Circuit. May 16, 1901 

Nos. 639, 640, 641. 

Public Lakds— RArLROAD Gbants— Vebtins op Titlb to Indbmnitt Lands. 
Under the'l^nd grants to the Oregon & Oallfomia Kailroad Company 
of July 25, 1866 (14 Stat. 239), and May 4, 1870 (16 Stat. 94), the title 
to ail lands wlthln the indemnlty limita remalned in the United Statee, 
and such lands subject to disposition and to settlement under the home- 
stead and pre-emptlon laws, until the fact of a deflciency in the prlmary 
grant had been ascertained, the indemnity lands in lieu thereof selected, 
and such sélections approved by the secretary of the Interior. 

Appeals from the Circuit Court of the United States for the Dis- 
trict of Oregon. 
For opinion below, see 101 Fed. 316. 

Wm. D. Fenton, Wm. Senger, Jr., and Wm. F. Herrin, for appel- 
lants. 
John H. Hall, U. S. Atty, 
Chas. J. Schnabel, for settlera. 
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Before ROSS and MORKOW, Circuit Judges, and HAWLET, Dis- 
triot Judge. 

PER CURIAM. On the authority of Hewitt v. Schultz (Tebruary 
15, 1901) 21 Sup. Ot. 309, 45 L. Ed. 463 j Grinnell v. Railroad Co., 
103 U. S. 739, 26 L. Ed. 456; St. Paul & S. 0. R. Co. v. Winona & St. 
P. R. Oo., 112 U. S. 720, 5 Sup. Ot. 334, 28 L. Ed. 872; Sioux Citj 
& St. P. R. Co. V. Cliicago, M. & St. P. Ry. Co., 117 U. S. 406, 6 Sup. Ot. 
790, 29 L. Ed. 928; U. S. t. Missouri, K. & T. Ry. Oo., 141 U. S. 374, 
12 Sup. et. 13, 35 L. Ed. 766,— the judgment ia each of the above- 
entitled cases is afflrmed. 



PAOIFIO NORTHWEST PACKING CO. T. ADLEN et at 

(Circuit Court of Appeals, Nlnth Circuit May «, 1901.) 

No. 65S. 

1. Appeal— Ohders Appbai-ablb— Appointmknt of Receivkb. 

Under section 7, Act March 8, 1891, creatlng the circuit courts of ap- 
peals, as amended by Act June 6, 1900 (31 Stat 660), whlch gives a rlght 
of appeal "where upon a hearlng In equlty • • • an Injunctlon shall 
be granted or contlnued or a recelver appolnted by an Interlocutory order 
©r decree," where a recelver was appolnted ex parte, and ■wlthout notice 
or a hearlng, an appeal lies from a subséquent order confirmlng such 
appointaient, made on the hearlng of an application by défendant for 
the receiver's discharge; such order belng the flrst adjudication of the 
question of the proprlety of such appointaient made "upon a hearing," 
and, by a falr construction of the act, the one from whlch It Is intended 
to glve the rlght of appeal. 

2, Bbokivbk— Qrounds pob Appointment. 

The appointment of a recelver for a corporation engaged in canning 
salmon, on application by Its principal credltor, who holds a mortgage 
apon its entire plant, machinery, and tools, and a vessel used in its 
business, is warranted, where it appears from the showing made that 
the corporation is largely indebted and probably Insolvent; that it bas 
numerous creditors, some of whom bave brought actions against it; and 
that It is to the interest of ail parties that its business be conlinued 
through the canning season. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Washington. 

Bausman, Kelleher & Emory and Wm. B. Allison, for appellant. 
Preston, Carr & Gilman, for appeJIees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The appellees more to dismiss the ap- 
peal for the reason that no appeal lies from the order from which it 
is attempted to be taken. On September 8, 1900, at the beginning 
of the suit upon reading and flling the bill, upon motion of tie com- 
plainant the court appointed John H. McGraw recelver, without no- 
tice, and directed him to forthwith take possession of the property 
involved in the suit. The record shows Ûiat on the same date the 
recelver qualifled and flled his bond. On October 15, 1900, the de^ 
fendant, the Pacific Northwest Packing Comptany, moved the court 
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to set asîde the order appointing the receiver. On Gctober 25, 1900, 
the court made the order from whicli the présent appeal is taken. 
The order recited that upon the affldavits submitted on said hearing 
it hadheen made to appear, and the court so found, that on Septem- 
ber 8th, and within an hour after the appointment of the receiver, 
the dfefendant had received notice thereof. The order conflrmed the 
appointment of the receiver, and directed that he be continued as 
receiver of ail the mortgaged property, and it denied the motion to 
vacate and set aside the previous order of September 8, 1900. By the 
act of Jtine 6, 1900 (31 Stat. 660), there was created the right to ap- 
peal to the circuit courts of appeals from an interlocutory order ap- 
pointing a receiver. The act amended the act of March 3, 1891, so 
that it shall read as follows: 

"Sec. 7. That whare, upon a hearing In equity in a district court or In a 
circuit court, or by a judge thereof in vacation, an Injunction shall be 
granted or continued or a receiver appointed, by an interlocutory order or 
decree, in a cause in which an appeal from a final decree may be tal^eu uii- 
der the provisions of this act to thé circuit court of appeals, an appeal may 
be taken from such Interlocutory orcier, or decree granting or eontinuing such 
injunction or appointing such receiver to the circuit court of appeals: pro- 
vided, that the appeal must be taken within thirty days from the eutry of 
Buch order or decree." 

We think the appeal is properly taken from the order of October 
25, 1900. It is true, that order was not the order by which the 
receiver was originally appointed, but it was the flrst order made 
upon a hearing concerning the question of such appointment. ïhe 
former 1 order was ex parte. It was made without a hearing. In 
order to a hearing, it was necessary to give the défendant notice, and 
the opportunity to appear and contest the application. This was 
not done until thé hearing of October 25th, which was had upon the 
motion to, vacate the appointment. Then, for , the first time, the 
court heard the objection of the défendant to the appointment of a 
receiver, and then, for the flrst time upon a hearing, adjudicated the 
question of tlie propriety of such appointment. Bythe amendment 
of June 6, 1900, it was intended to create the right of appeal from 
every order appointing a receiver upon a hearing. It was not in- 
tended to make appealable an appointment ex parte. The act se- 
cures a substantial right — the right of appeal — to every défendant 
whose property is taken from his possession by a receivership, but it 
requires that the judgment of the court appointing the receiver 
shall first be had upon a hearing concerning the necessity of such 
appointment. The act must be given a fair construction, to con- 
serve the purposes intended to be secured by it. For the purposes of 
the présent appeal, we hold that the order confirming the appoint- 
ment of the receiver upon the hearing was an order appointing the 
receiver. It stands as if no other order had preceded it. To rule 
otherwise wouldbe to hold. thàt| there is no appeal from the action 
of the court in tating from the possession of thC; défendant his prop- 
çjPty throngha receiver, in case the order appointing the receiver was 
first obtained ex parte. Such a construction would defeat the pur- 
pose of the act, The évident intention of the act was to give to the 
circuit court of appeals the right to review the action of a circuit or 
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district court in an équitable proceeding, in taking from défendant 
by an interlocutoiy order the possession of his property through a 
receiver, but at the same time to require, as a prerequisite to such 
appeal, that the question of the propriety and necessity of the ap- 
pointaient of a receiver should be ârst adjudicated upon a hearing in 
the court which made the same. In other words, the intention was 
to creaté the right of one appeal from every order appointing a re- 
ceiver where there had been a hearing. In this view of the statute, 
it is not necessary that the original appointment and the hearing 
be coïncident in time. The substance of the right conferred was the 
right to appeal from the décision of the court upon such a hearing. 
The motion to dismiss will be overruled. 

It is contended that, upon the case made upon the bill and the aâi- 
davits in the circuit court, no ground was shown for the appointment 
of a receiver. The bill is brought to foreclose certain mortgages 
made upon property situate on leased premises, and which cover the 
lease, the wharf and cannery buildings and other structures erected 
on the premises, together with certain listed and described personal 
property, which constituted the tools, machinery, stock in trade, 
and outflt of the cannery and the cannery plant, and a certain vessel, 
named the "Albert Lea," together with her tackle, apparel, and fumi- 
ture. The biil allèges that said mortgages were made to secure 
notes, the first of which was made on October 20, 1898, for $15,000, 
the second May 11, 1900, for -f 25,734, and certain advances which had 
been agreed to be made to the corporation by the complainant, 
amounting to .Ç6,G87.50, and further advances in the sum of $10,000 
subsequently made. It further shows that at différent dates from 
July 20 to Àugust 18, 1900, the complainant loaned the corporation 
various sums, aggregating $12,500; that the corporation has failed 
and refused to pay taxes on the mortgaged property amounting to 
$385.67, which the complainant has been obliged to pay, and the 
corporation has refused to insure the mortgaged property as required 
by the terms of the mortgage, so that the complainant has been re- 
quired to pay therefor $1,245.45; that no portion of the indebtedness 
described in the mortgages had been paid, although payment had 
been demanded, and that the complainant considered his security 
"insecure"; that the défendant is engaged in the salmon-canning 
iiusiness, and is operating said cannery, and is operating the vessel 
the Albert Lea in connection therewith ; and that in order to pre- 
vent shutting down said cannery, and the loss that would be thereby 
entailed to the complainant, it is necessary to appoint a receiver to 
carry on the business and operate the cannery and the said steamer. 
Upon the hearing which was had it was shown by affidavit that prior 
to July 5, 1900, the corporation had become involved in flnancial diflB- 
culties; that at that time the offlcers of the corporation represented 
to the complainant that if additional money could be obtained for use 
in its business, with which to tide over its difificulties until the salmon 
run should set in, the company would be able to defray the ex^ienses 
of such loan out of the profits of that season, and make payments on 
its old indebtedness; that, relying on such représentations, the com- 
plainant made the advances which are referred to in the bill; that on 
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Angust 27, 1900, tlie secretary of the company entered into negotia- 
tions with the complainant with a view to satisfying certain other 
creditors of the corporation, to prevent their interférence with the 
company until after the close of the salmon season; and that said 
negotiations Tvere unsuccessful. The afiSdavit shows that steps were 
taken to compromise with creditors, and states facts which indicate 
that the corporation was in financiaJ straits and was unable to meet 
its obligations. It appears also from the record that on October 8, 
1900, an action was commenced in the superior court of King county, 
Wash., by F. W. Coler against the Pacific Northwest Packing Com- 
pany upon a promissory note of $1,000 given by the corporation to the 
Seattle National Bank, in which action the attomeys of the Pacific 
Northwest Packing Company, who now represent that company on 
the appeal to this court, appeared for the plaintiff and obtained in 
said superior court an order appointing Edward Byrnes receiver of 
ail the property of the Pacific Northwest Packing Company, upon 
allégations that the Pacific Northwest Packing Company was insol- 
vent and unable to pay its debts, and that différent creditors threat- 
ened to bring suits against it. It appeared also by an afiidavit filed 
upon said hearing that the ofiScers of the corporation had acquiesced 
in the appointment of the receiver which was made by the circuit 
court, and that the receiver had employed the président of the cor- 
poration to assist him in taking an inventory of the company's prop- 
erty, and for four weeks paid him for such services, and that thei 
vice président of the conipany had also assisted the receiver, and had 
acquiesced in his appointment. It must be borne in mind that it is 
the order of October 25th that is involved in this appeal, and not 
alone the original order appointing a receiver. It is f oreign to the 
inquiry, therefore, to refer to the showing which was made upon the 
flling of the bill, and to say that the bill lacked the necessary aver- 
ments to justify the order. We must be guided by the showing 
which was made at the time when the court made the order which is 
appealed from. We think it may be inferred from the allégations 
of the bill that the défendant corporation was at the time of flling 
the bill insolvent, and that the complainant's security, without the 
intervention of the court by a receiver, would hâve been insufficient. 
But, however that may be, we entertain no doubt that upon the 
showing made at the hearing the court was fuUy justified in then^ 
ordering that the receivership be continued. American Nat. Bank' 
V. Northwestern Mut. Life Ins. Co., 32 C. C. A. 275, 89 Fed. 610; Cen- 
tral Trust Co. T. Chattanooga, R. & C. E. Co., 36 C. C. A. 241, 94 Fed. 
375; Kountze v. Hôtel Co., 107 U. S. 378, 2 Sup. Ct. 911, 27 L. Ed. 
609; Grant v, Insurance Co., 121 U. S. 105, 7 Sup. Ct. 841, 30 L. Ed. 
905. The order of the circuit court will be aflarmed. 
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VIlAS et ux. V. ALGAK et al, 

(Circuit Court of Appeals, Nînth Circuit May 17, 1901.) 

No. 657. 

1. Public Lands— Entrt -within Limits dp Town Site— Constktjction of 
Statutb. 

In Act March 3, 1877 (19 Stat. 392, § 2), whlch confirms entries which 
had been theretofore "allowed upon lands afterward ascertalned to hâve 
been embraced In the corporate llmlts of any town," which entries are 
regular, and are shown to include only vacant, unoccupied lands, not 
settled upon or used for municipal purposes, provided such confirmation 
shall not operate to restriet the entry of the town site to less than tbe 
maximum area permitted by law, the words "afterward ascertained" 
refer to the land department, and not to the settler; and the act applies 
to and confirms an entry in ail respects withto Its terms, and upon 
which final proof had been made and accepted at a time when there 
was nothing upon the records of the department to show that the land 
was embraced withln a town site, notwithstanding the settler may hâve 
known when he made the entry that it was claimed as within the town 
site, since such f act does not necessarily Impeach hls good f aith, and it 
is the express purpose of the act to subject to entry ail unoccupied land 
so claimed, above the maximum quantity therein prescribed. 

S. Same. 

Such act confirma only entries whlch at the time of its passage had 
been "allowed," and does not apply to an entry which, while it had been 
allowed, and final proof accepted by the local land office, had subse- 
quently, and prior to the passage of the act, been held for cancella- 
tion by the commissloner of the gênerai land oflice. Per Ross, Circuit 
Judge, dissenting. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

On June 28, 1874, Frederick A. Minnick flled hls declaratory statement 
with the register and receiver of the United States land ofiice that he had 
settled upon and intended to enter the land which is in controversy in this 
suit, under the TJnited States pre-emptlon law. On May 4, 1875, he made 
final proof of hls résidence and his improvements, agreeably to the rules 
and régulations of the land department, and to the satisfaction of the regis- 
tet and receiver, whereupon his entry was allowed, and he paid the statutory 
price for tbe land, and was given the usual receiver's receipt therefor, and a 
duplicate patent certificate. Subsequently he conveyed the land to Henry 
S. Algar, now deceased, under whom the appellees in the présent suit claim 
title. Thereafter a contest was instituted by the clty of Seattle agalnst 
Frederick A. Minnick, before the commissloner of the gênerai land ofiicé, for 
the purpose of canceling the said entry of Minnick, and securing the allow- 
ance of an entry by the clty under the town-site laws of the United States. 
Testimony was taken and a hearing was had before the commissloner, and 
on January 12, 1877, he ruled agalnst the application of the clty of Seattle, 
and denled its right to make entry of the land. But at the same time, and 
upon the ground that the land was at and before the date of Mlnnick's entry 
included withln the corporate limits of the clty of Seattle, he held the entry 
of Minnick for cancellation. Both parties appealed from hls décision to the 
secretary of the interior, and the appeal was heard on March 19, 1879. The 
attention of the secretary was directed to the act of congress approved March 
3, 1877, which it was contended made valid the entry of Minnick. The sec- 
retary of the interior, however, sustained the décision of the commissloner 
of the gênerai land olHce, upon the ground that it was not the Intention of 
congress by that act to confirm entries made by persons who knew at the 
time of making entry that the land included therein was embraced withln 
the corporate limits of any town. In hls décision the secretary said: "The 
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testlmony in thls case shows that during most oî the perlod of Minnick's 
alleged résidence on the.land he was the marshal of the city of Seattle; that 
he voted In the clty élection of 1S74, and exerclsed ail the rights and privi- 
lèges claloied and exerclsed by other citlzens of the city, His authorlty as 
marshal wàs conflned to the corporate llmlts of the clty, and it was impossi- 
ble for hlm not to bave known, as a matter of fact, that the land claimed 
by him was wlthln the clty limlts." In pursuance of that décision, on April 
3, 1879, the entry of Mlnnick was canceled. W; C. HIU and J. Vance Lewis 
thereafter located the land with Porterfield scrip, and on January 9, 1882, 
patent wà« îssued to them by the United States. Lewis ^nbsequently coa- 
veyed to HIU. On August 21, 1887, HIU executed and delivered to Alfred 
S. Moore and others an instrument In writlng recltlng that Alfred S, Moore 
and others were about to construct a cable road in Seattle, which would be 
of beneflt to Hill's property, and that for the purpose of aidlng the construc- 
tion of suCh roàd, and in considération of one dollar, HîU had bound himself 
to Convey to Moore and hls associâtes the premises which are hère In con- 
troversy, GoBditioned upon the completlon of the cable road by October 1, 
1888. ÏTie Instrument roeited that Moore and hls associâtes upon their part 
did agrée to build and equlp the said cable road on or before that date. The 
instrument was signed and sealed by W. C. Hlll only. ' BIght months there- 
after, on April 21, 1888, Henry S. Algar began a suit in the territorial court 
of King côunty, Wash., agalnst HIU and Lewis, for the purpose of establish- 
ing his équitable title to said land as agalnst them. Hls contention was sus- 
tained, and on appeal to the suprême Court of the state his title was afflrmed. 
Alger V. Hlll, 2 Wash. St. 344, 27 Pac. 922; Id., 6 Wash. 358, 33 Pac. 872. 
In pursuance of the decree so rendered, a conveyance was made by a eommls- 
sioner appolnted by the court, transf errlng to Algar ail the right, title, and 
interest, both légal and équitable, owned by said Hlll and Lewis at the date 
of the commencement of the suit. In the meantime Moore and his associ- 
âtes had constructed the cable roàd as required in thelr agreement, and on 
March 13, 1888, they executed a quitclaim deed of their interest in the 
land to the Seattle Land & Improvement Company, which corporation subse- 
quently transferred Its Interest by mesne conveyance unto the appellants, 
who, as complainants in the court below, brought the présent suit against 
the appellees, alleging that thç latter held the légal title acqulred by the pat- 
ent from the United States in trust for the complainants, and praying the 
court to decree the latter to be the équitable ownei-s of the land In contro- 
versy. The court ruled adversely to thls contention, and dismissed the bUl. 

R. C. Strudwick, W. A. Peters, and Geo. McKay, for appellants. 
E. C. Hughes, for appellees. 

Before GILBEET and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBEKT, Circuit Judge, after stating the case as aBove, delivered 
the «pinion of the court. 

The appellants contend that the instrument executed and de- 
livered by W. C. Hill to A. S. Moore and his associâtes conveyed to 
the latter an équitable interest in the land, which was not affected 
by the judgment which was rendered for the plaintiff in the suit 
of Alger V. Hill and others, and that the circuit court erred in ruling 
that Minnick, by virtue of his- pre-emption entry and settlement 
upon the land in contrbversy, acquired an équitable title thereto su- 
perior to the rights of the appellants. The statute of March 3, 1877 
(19 Stat. 392), entitled "An act respecting the limits of réservations 
for townsites upbû the public domain," provided in section 1 — 

"That the existence- or Incorporation of any town upon the public lands of 
the United States shall not be held to exclude from pre-emption or home- 
stead entry a greater quantjty than twenty-five hundred and sixty acres of 
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land, • • * nnless the entlre tract clalmed or Incorporated as sueh town- 
slte shall, Includlng and In excess of the area above specifled, be actually 
settled upon, inhabited, improved, and used for business and municipal pur- 
poses." 

Provision was made in section 3 authorizing the commissioner of 
the gênerai land ofBceto require the authorities of any town on the 
public domain whose corporate limits included lands in excess of the 
maximum area specifled in section 1 to elect what portion should be 
withheld from pre-emption and homestead entry, and declared that 
thereafter the residue of such lands should be open to disposai under 
the homestead and pre-emption laws. Section 2 contains the pro- 
visions which we are called upon to construe in the présent case. It 
provides as follows: 

"That where entries bave been heretofore allowed upon lands afterwards 
ascertained to bave been embraced in tbe corporate limits of any town, but 
which entries are or shall be shown, to the satisfaction of the commissioner 
of the gênerai land office, to include only vacant unoccupied lands of the 
United States, not settled upon or used for municipal purposes, nor devoted 
to any public use of such town, said entries, if regular in ail respects, are 
hereby confirmed and niay be carried into patent" 

The act was intended to apply to and remedy a state of facts that 
existed in many Western towns, where the corporate limits included 
large tracts of public land, unoccupied and unimproved, and not used 
for business or municipal purposes. It was evidently the purpose 
of the act to establish a limitation upon such réservations for town 
sites on the public domain, and to open to settlement under the 
public land laws the unoccupied lands that were not used or required 
for municipal purposes. It is stipulated in the présent case that at 
the time when Frederick A. Minnick flled his declaratory statement 
the land in controversy was public land of the United States, and 
was not settled upon or used for any municipal purpose, or devoted 
to any public use of any town or city, and was not actually settled 
upon or occupied for the purpose of trade or business, and that 
there was no map or plat in the oiSce of the register and receiver 
showing the corporate limits of tbe city of Seattle, and the said 
limits did not appear at that time upon any of the officiai township 
plats prepared by the surveyor gênerai of the territory, and on file in 
the office of the register and receiver. There can be no doubt that 
the entry made by Minnick was one wbich had been theretofore "al- 
lowed," as that term is used in section 2 of the statute. At the 
time when the statute was enacted Minnick's entry had been made, 
his proofs of settlement and improvement had been presented to the 
satisfaction of the register and receiver, and he had paid the statu- 
tory pre-emption price for the land, which fact had been evidenced 
by the issuance of the receiver's receipt and patent certiflcate. 
Evidently it was to such a state of facts that congress intended to 
apply the words "where entries haye been heretofore allowed." 

But it is contended that Minnick's entry is excluded from the 
opération of the act of 1877 for the reason that it cannot be said 
to be an entry which, in the language of the statute, was "afterwards 
ascertained" to hâve been embraced within the corporate limits of 
the town. It is said that the record of proceedings in the land 
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oJBQce shows that, at the time of making his entry and presenting his 
proofs, Minnick was aware tliat the land was within the corporate 
limits of the cîty of Seattle, and that he knew it to be land which by 
law was withheld from pre-emption or homestead entry. It is true 
that the secretary of the interior ruled in accordance with this con- 
tention. His conclusion that Minnick knew the land in controversy 
to be within the corporate limits of the town was based not upon any 
direct proof to that efPect, but was deduced by a course of reasoning 
from the fact that Minnick was the marshal of the town and had 
voted at a city élection in 1874. We discover nothing in the lan- 
guage of the aot, or in the purpose intended thereby to be accom- 
plished, or the circumstances under which it was enacted, to indi- 
cate that the relief which was thereby proposed to be afEorded was 
intended to be limited to settlers who had made pre-emption or 
homestead entries in ignorance of the fact that the lands covered by 
their entries were within corporate limits. The statute was evi- 
dently intended for the guidance of the oflScers of the land depart- 
ment. It contained directions for their action in a case such as that 
which is hère presented. That public lands should lie within the 
limits of an incorporated town unoccupied by the city for municipal 
purposes, impossible of entry under the town-site act, and at the 
same time excluded from entry under the public land laws by indi- 
vidual settlers, was evidently regarded as undesirable. We discover 
nothing in the record, however, which impugns the good faith of 
Minnick's entry. A man who was marshal of a town ior one year, 
and who voted at a city élection, might still be ignorant of the corpo- 
rate limits of a city which included within its boundaries unim- 
proved, unoccupied agricultural or timber lands, or he might hâve 
believed, as it appears that others believed, that the act of incorpora- 
tion of 1869 was invalid, or he might hâve been ignorant of the law 
which excluded from entry lands within the boundaries of an incor- 
porated town. Such a settler as Minnick, by pursuing the remédies 
afforded by section 3 of the act, and requiring the commissioner of 
the gênerai land office to follow the course therein prescribed, might 
undoubtedly thereafter hâve made a valid entry under the pre-emp- 
tion law upon the land in question. In such a case his knowledge or 
want of knowledge that the' land was within the corporate limits of 
the town could hâve no relation to his right to make such entry. 
Congress evidently did not intend to discriminate between the rights 
of entry men whose entries had been theretofore allowed and those 
who might afterwards make entry under the provision of section 3. 
The entry which Minnick made was allowed in the ofQce of the regis- 
ter and receiver, manifestly, for want of information in that office 
concerning the corporate limits of the city. His proofs of settle- 
ment and improvements and his purchase money were received in 
like ignorance on that subject. It was not until afterwards that it 
was "ascertained" in that office that the land was within the corpo- 
rate limits. It was an entry which, so far as the record shows, was 
regular in ail respects. By section 2 of the statute it was conflrmed 
and was authorized to be carried into patent. Alger v. Hill, 2 
Wash. St. 344, 27 Pac. 922; Id., 6 Wash. 338, 33 Pac. 872. Entertain- 
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ing this view of the rights which Mînnick acquired under the statute, 
we find it unnecessary to consider the other question which is pre- 
sented on the appeal. The decree of the circuit court is afarmed. 

ROSS, Circuit Judge (dissenting). Sections 1 and 2 of the act of 
congress of March 3, 1877, are as foUows: 

"Be it enacted by the senate and house of représentatives of the United 
States of America in congress assembled, that the existence or incorporation 
of any town upon the public lands of the United States shall not be held to 
exelude f rom pre-emption or homestead entry a greater quantity than twenty- 
iive hundred and sixty acres of land, or the maximum area which may be 
entered as a town-slte under exlsting laws, unless the entlre tract elalmed or 
incorporated as such town-slte shall, încluding and In excess of the area 
above specifled, be actually settled npon, inhabited, improved, and nsed for 
business and municipal purposes. 

"Sec. 2. That where entries hâve been heretofore allowed upon lands 
afterwards ascertained to hâve been embraced In the corporate limits of 
any town, but which entries are or shall be shown, to the satisfaction of 
the commissioner of the gênerai land office, to include only vacant unoccu- 
pied lands of the United States, not settled upon or used for municipal 
purposes, nor devoted to any public use of such town, said entries, if regular 
In ail respects, are" hereby conflrmed and may be carried Into patent: pro- 
vlded, that this confirmation shall not operate to restrict the entry of any 
town-slte to a smaller area than the maximum quantity of land which, by 
reason of présent population, it may be entltled to enter under section 
twenty-three hundred and eighty-nine of the Eevised Statutes." 19 Stat. 392. 

Although Minnick's entry was allowed by the register and receiver 
of the local land office, their action was afterwards annulled by the 
commissioner of the gênerai land office, and at the time of the pass- 
age of the act of March 3, 1877, the entry stood disallowed and can- 
celed of record. I am unable to understand how such an entry can 
be held to meet the first requirement of section 2 of the curative act. 
The act does not purport to cure any entry theretofore and at the 
time of its passage disallowed, which was the status of Minnick's 
entry. In my opinion, there must, of necessity, be a live, subsisting 
entry for the act to operate upon, the defects of which, pointed out 
in the statute, are thereby cured. But, without a subsisting entry, 
there is nothing calling for the application of the statute in question. 
I therefore respectfuUy dissent. 



GUARDIAN TRUST C». v. WHITE CLIFFS PORTLAND CÎEMENT & 

CHALK OO. et al. 

(Circuit Court, W. D. Arkansas, Texarkana Division. May 17, 1901.) 

Corporations— MoRTGAGEs—RiGHTs and Powers oi" Trustée. 

Where a mortgage given by a corporation to secure an issue of bonda 
reserved to the corporation the right to use and manage the property 
mortgaged, or to sell or lease its works to others to operate, "so long as 
no default shall be made in the payment of either principal or interest 
of the said bonds, or any of them," the trustée in the mortgage may 
malntaln a suit for the cancellation of a lease executed by the offlcers 
of the corporation at a time when It was in default in the payment of 
interest, which was made in opposition to the wishes of a majority of 
the stockholders, and is alleged to be detrlmental to the interests of the 
bondholders; aûd such right existe under the gênerai princlples of the 
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law of trusts, Independently of the provisions of the mortgage enumerat- 
Ing the rights of the trustée. 

8* BAME— OONSTRITCTION- OF MORTGAGE— RiGHT OF FORECLOSURB. 

Provisions in a mortgage glven by a corporation to secure bonds, giving 
the trustée the right to talje possession of tlie mortgaged property oi' to 
foreclose the mortgage, on demand of a stated number of bondholders, 
in case the mortgagor shbuld malîe default in any of its conditions, 
which default should continue for three months after demand, are not 
exclusive of ail other remédies, and do not limit the gênerai right of 
the trustée to go into a court of equity for the protection of bis trust 
or the enforcement of the contract; and on the breacli of a covenant of 
the mortgage by the mortgagor, by failing to pay interest whpn due, the 
trustée may maintain a suit to foreclose for such interest at once, with- 
out regard to such provisions. 
3. Samb. 

In a suit to foreclose a mortgage glven by a corporation to secure 
bonds, where the légal right to foreclose exists, the court cannot take 
into considération the motives vphich induced the trustée or the bond- 
holders to exercise such right 

In Equitj. Suit to foreclose mortgage and for other relief. 

Trimble & Braiey, for complainant. 

Jones & Hudgins and Ernest Dale Owen, for défendants. 

ROGEES, District Judge. Bill in equity brought by the Guardian 
Trust Company as trustée for the White Cliffs Portland Cément & 
Chalk Company (hereafter called the "chalk company") to foreclose 
a mortgage executed by the chalk company to the complainant to 
secure certain bonds and coupons thereto attached, which coupons 
évidence the interest on said bonds, and which coupons mature semi- 
annually on the first days of May and November of each year, and 
also to cancel A lease made by the chalk company to the Arkansas 
Portland Cernent Company (hereafter called the "cernent company"). 
At the commencement of the suit a receiver was appointed, and took 
into possession ail the propferty of the chalk company, including that 
leased to the cernent company^ and a temporary restraining order 
Was granted. The financial condition of the affairs of the company, 
and the relationships of the majority and minority stockholders 
among themselves, as well as towards the bondholders, hâve made it 
imperatively necessary to continue the receivePship, much against 
the wishes of the court. 

The bill has been assailed on two grounds: Pirst, that the exécu- 
tion of the lease by the chalk company to the cément company was 
neither coUusive nor fraudulent, its exécution was within the power 
of the board of directors of the chalk company, and therefore there 
was no ground for interférence either by injunction or by the apixjint- 
ment of a receiyer ; and, second, there being no default in the inter- 
est on the bonds secured by the mortgage, the court was without 
jurisdiction to maintain the bill. Neither of thèse contentions can 
be upheld. In the opinion of the court, the lease itself was fraud- 
ulent in law, if not în fact. The lease was executed on the 16th dây 
of December, 1899. On. that date the chalk company was in default 
of the payment of the interest on its interest coupons, in part for the 
interest maturing May 1, and for the whole of the interest for Novem- 
ber 1, 1899. The mortgage of the chalk company to the Guardian 
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Trust Company (hereaf ter called the "trust company") was executed 
on the SOtli of April, 189S-- 

"But in trust, nevertheless, for the equal, pro rata use, beneflt, and security 
of the holders, from time to time, of the aforesaid honds, amounting alto- 
gether to the sum of two hundred and fifty thousand dollars, without any 
préférence or prlorlty of one bond over another by reason of priority In time 
of issue or registration thereof, or otherwise, and for the uses, purposes, and 
conditions herein expressed. Subject, however, to the free and uncontroUed 
use, enjpyment, possession, and management of the said real estate and 
property hereinabove granted, or întended so to be, including the rents, in- 
come. Issues, and profits thereof, wlth the right to dig, excavate, take, and 
use the chalk, clay, and chalk and clay lands, of said described real estate, 
or other material upon or in the said premlses, or any part thereof, and to 
sell and dispose of the same, and also the right to couvert the said chalk 
and clay, or other màterlals, or any part thereof, in the manufacture of the 
product, and to sell and dispose of the same in the usual course of business, 
and, subject to the lien of this indenture, to sell or otherwise dispose of or 
lease the said works, or any part thereof, to others, to operate, control, and 
manage, by the White CllfEs Portland Cernent & Chalk Co., its successors 
and assigns, so long as no default shall be made in the payment of either 
principal or Interest of the said bonds, or any of them, and so long as the 
White Cliffs Portland Cément & Chalk Company shall well and truly ob- 
serve, keep, and perform, ail and singular, the covenants and conditions lu 
said bonds and in this indenture expressed, to be observed, kept, and per- 
formed by or on behalf of the White Cliffs Portland Cément & Chalk Com- 
pany." 

The second covenant in said mortgage contains this provision: 

"That the White ClifCs Portland Cernent & Chalk Company -will punctually 
pay the principal and Interest of the bonds Intended to be hereby secured, 
as the same shall become due and payable, according to the terms in the 
said bonds and the coupons thereto attached contained, and on the days 
therein respectively mentioned for the payment of the same, without de- 
ducting from either the said principal or interest of any sum for any tax or 
taxes which, by any présent or future laws of the United States of America, 
or the State of Arkansas, may be payable for or In respect to the said prin- 
cipal or interest, for national, state, county, or municipal purposes," etc. 

The f ourth covenant in said mortgage contains the foUowing pro- 
vision : 

"In case the said White Cliffs Portland Cernent & Chalk Company, its 
successors and assigns, shall at any time hereafter, after demand made for 
the payment of the same, omit, neglect, or refuse, for any period exceeding 
three months, to pay interest on the bonds intended hereby to be secured, 
or any of them, after said interest shall hâve fallen due, according to the 
terms of the said bonds, * * * or shall, after demand made in writing, 
either by the trustée or any of the holders of said bonds, omit, neglect, or 
refuse to do, keep, and perform any of the covenants either in said bonds or 
in this indenture contained, then, in either such case, upon the written 
request of the holder or holders of one-fourth of the bonds then outstanding, 
the said trustée shall enter upon and take possession of the property, estate, 
and promises hereby granted and mortgaged, or intended so to be." 

And the provision then continues, and authorizes the trust Com- 
pany to operate the same, under certain directions and conditions 
provided in the mortgage, and which are not important to the dé- 
termination of this case. 

"Or the said trustée may and shall, after or without entering upon and 
taking possession as aforesaid, • • • upon the written request of the 
holders of fifty per cent, in amount of the bonds then outstanding, proceed 
forthwith, by suit or suits, in any court of compétent jurisdiction, for the re- 
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covery of the principal and Interest of sald bonds, or either oJf them ; the said 
suit or suits to be brouglit by the trustée for tbe benefit of the holders of ail 
of the said bonds. Or the trustée may proceed forthwith to the foreclo- 
sure of this mortgage, and cause the said mortgaged preniises, and every 
part thereof, wlth their appurtenances, and ail benefits and equlty of ré- 
demption of the party of the flrst part, to be sold and disposed of under 
the decree of some court of compétent jurlsdlctlon, or take such other légal 
proceedings, either at law or in equity, as counsel may advise to be ap- 
propria te in the promises. • * * It being further expressly covenauted 
and agreed that ail proceedings to enforce the rlghts of the bondholders, 
or any of them, or for the sale of the mortgaged promises, shall be at the 
Instance only of the trustée, and for the common benefit of ail the bond- 
holders; it being herein provided, however, that in case the said trustée 
shall omit, neglect, or refuse to take the proceedings hereinafter provided, 
in accordancè with the terms thereof, for a period of three months af ter 
demand made as aforesald, that then and in such case it may be lawful for 
any bondholdei" to use the name of the trustée, and to instltute, in the name 
of the trustée, on behalf of ail the bondholders, the proceedings hereinabove 
provided for; it being herein provided, however, that in case such trustée 
shall omit, neglect, or refuse to take the proceedings hereinabove provided, in 
accordancè with the terms hereof , for a period of three months after demand 
made as aforesald, that then and in such case it may be lawful for any boud- 
holder to use the naine of the trustée, and to institute in the name of the 
trustée, on behalf of ail the bondholders, the proceedings hereinabove pro- 
vided for." 

By the flftli clause of the mortgage it is provided that: 
"In case the said White ClIfCs Portland Cernent & Ohalk Company, its 
sucCessors or assigns, shall omit, neglect, or refuse to pay the interest on the 
bonds as hereinabove stipulated, or to perform each and ail of the covenants 
ifl sald bonds and In this indenture covenauted to be kept and performed, 
and such default shall continue for a period of three months after demand 
made In writing for the payment of such interest or for the performance 
of such covenants, then and in such case the principal of the bonds hereby 
secured shall, àt the option of the trustée, forthwith become due and pay- 
able, and It shall be lawful for the sald trustée to proceed to collect said 
principal sum hereby secured in the manner herelnbefore provided for." 

By the terms of the provisions of the mortgage first above quoted, 
it wîll be seen that when the lease in controversy was executed, 
namely, on December 16, 1899, the chalk company had no longer any 
authority to exécute a lease. The chalk company did hâve the right, 
under the terms of the mortgage, to the free and uncontrolled use, 
enjoyment, and management of the property mortgaged, to sell its 
manufactured product, and to sell or otherwise dispose of or lease 
the said works, or any part thereof, to others, to operate, control, 
or manage, "so long as no defanlt shall be made in the payment 
of either principal or interest of the said bonds, or any of them," 
and so long as said chalk company "shall well and truly observe, 
keep, andTperform, ail and singular, the covenants and conditions in 
said bonds and in this indenture expressed." But, as stated above, 
when the lease was executed there had been a default in part as to 
the May, 1899, interest, and as to ail of the November 1, 1899, inter- 
est, 80 that the power to sell or lease by the company had ceased at 
the time the lease itself was executed. But, independent of this con- 
sidération, in the opinion of the court it is perfectiy obvions, upon 
the face of the lease and the pleadings and évidence, that the object 
and purpose of making the lease was tokeep the control and manage- 
ment of the property of the chalk company out of the hands of a ma- 
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jority of its stockholders. At the time the lease was macje, as 
shown by thé proofs and the pleadings, a controversy had àrisen be- 
tween the then existing active and local managers of the chalk com 
pany, to wit, William J. and John Kelly, and the majority stockhold- 
ers and bondholders, as to the management of the corporation ; and 
it was apparent that at the February élection foUowing, as it after- 
wards turned out, the board of directors would be changed, and the 
management of the company pass from the control of the said Wil- 
liam J. and John Kelly, lîiat the lease was made to thwart this 
action there cannot be any doubt, and that it was unilatéral, in the 
opinion of the court, is equally apparent. But, if the company was 
without power to make it, it suffices that the trustée for the bond- 
holders, under the terms of the mortgage, had the right to take the 
necessary steps to cancel it; and this of itself gave the court juris- 
diction of the subject-matter. It was contended, in this regard, that 
the trustée was limited to the provisions of the deeds of trust with 
référence to any action he might take in the premises, but the conten- 
tion cannot be maintained. In paragraph 749, Perry, Trusts, the 
author says: 

"The corporation itself Issues the bonds, and promises to pay the principal 
and interest at a time named. So long as the corporation pays the interest 
or the principal of the bonds as agreed, the trustées hâve little or nothlng 
to do. The gênerai principles of the law of trusts apply to them. Sturges 
V. Knapp, 31 Vt. 1. They hold the security in trust for the bondholders, 
as cestuis que trustent; and they must act in good falth, and for the best 
interest of ail. They must talie care that the property Is not wasted or 
depreciated or rendered worthless as security." 

And this rule is believed to be universally recognized. Shoots, 
Ry. Bonds & Mortg. par. 284, and cases there cited. Phinizy v. 
Railroad Co. (C. 0.) 56 Fed. 277. In the last-named case Judge 
Simonton lays down the broad principle that "a trustée can always 
come into a court of equity for aid or instruction in conserving his 
trust." The trust company therefore had the right and it was its 
duty, when, in its opinion, the security covered by its mortgage was 
jeopardized, or the interest of the bondholders, for whom it was 
trustée, was endangered, to come into a court of equity, independent 
of the provisions of the mortgage, under the gênerai principle of the 
law of trusts, for the purpose of conserving the property covered by 
the mortgage. It may be suggested in this connection that, when 
the lease held by the cernent company was assailed in this court, it,. 
to ail intents and purposes, conceded its invalidity, by voluntarily 
submitting to a cancellation of the lease. But the right to maintain 
this suit does not dépend, in the opinion of the court, upon the 
validity or invalidity of the lease, nor upon the want of power in the 
chalk company to make the same at the time it was executed. The 
jurisdiction is equally maintainable upon the ground that there had 
been a default in the payment of its interest at the time the bill was 
ûled. By the second provision of the mortgage quoted supra, it is 
made to appear that the chalk company agreed "to punctually pay 
the principEd and interest of the bonds intended to be hereby secured, 
as the same shall become due and payable, according to the terms in 
the said bonds and the coupons thereto attached contained, and on 
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the day therein respectirely mentioned for the payment of the 
same." The failure to dô this was a breach of the conditions of the 
mortgage. 

It is contendéd, however, that suit could not be brought until three 
months bad expired, and until demand had been made by a majority 
of the boiadholders lipon the trustée to instituts suit, as provided ia 
the fourth covenant of the mortgage, supra. This contention can- 
not be sustained. A similai* contention was raised in Eailroad Co. v. 
Fosdick, 106 U. S. 67, 27 L. Ed. 54, and the court in that case said: 

"It Is undeniable that at the date of the flllng of the bill, which was 
February 27, 187.5, the défendant, the Oiicago, Danville & Vincennes Railroad 
Company, wais In default for nonpayment Of the coupons on $698,500 of the 
Issue of $2,500,000of the lUlnoîs Division Tjonds, which matured Oetober 1, 
1873. The holders of that amount of thèse bonds did not f und their cou- 
pons, and none of them were paid. This failure on the part of the mortgagor 
constltuted a breach of one of the conditions of the mortgage, and, contin- 
uing for six months, entltled the tr'dètee, under the flfth article, to tuke 
possession of the mortgaged promises, on being so reqùired by the holders 
of not less than one-half the outstandlng bonds, and coUect the net income, 
until the default should hâve been satlsfled, or to sell the mortgaged prem- 
ises under the power conferred by the.sifth article of the conditions. In the 
latter event the mortgaged premlses wdijld be sold as an entirety, free from 
the incumbrance of the mortgage, ahd the proceeds of the sale applied flrst 
to the payment pf the amoimt due and in arrears, and then to the mort- 
gage debt not then due, and any surplus to the mortgagor. But, inasmuch 
as by the terms of the flrst article the conveyance Is deçlared to be for the 
purpose of Securing the payment of the Interest as wellas the principal ,of 
the bonds, and by the fourth article tlie mortgagor's right of possession ter- 
minâtes upon a default in the payment of interest as well as principal on 
any of the bohde, we are of opinion that, independently of the provisions 
of the other articles, the trustées, or, on their failure to do so, any bond- 
holder, on nonpayment of any installment of interest on any bond, might 
file a bill for the enforeement of tlie security, by the foreclosure of the 
mortgage and sale of the mortgaged property. This right belongs to each 
bondholder separately, and its exercise is not dépendent upon the co-opera- 
tion or consent of any others or of the trustées. It is properly and strictly 
enîoreeablé by and In the name of the làtter, but, if necessary, may be pros- 
ecuted without and even against them. It folloves from the nature of the 
security, and arisês upon its face, unless restrained by its terms." 

Under this décision, binding upon this court, and which, so far as 
I hâve been able to ascertain, has never been modified or overruled, 
the trustée, upon the default of the interest, had the right imme- 
diately, without référence to the expiration of three months, or the 
'demand of any bondholder, to invoke aid of a court of equity for the 
purpose of foreclosing the overdue interest. Nor does this con- 
clusion militàte in the slightest degree against the provisions con- 
taihed in the fourth covenant of the mortgage quoted supra, where 
the trustée, upon the demand in oné case of 40 per cent, of the bond- 
holders, and in the other upon demand of 50 per cent, ôf the boud- 
holders, mày ,take possession of the property and appropriate its 
rents and' profit^ to the satisfaction of the mortgage, or may proceed 
tô sell the saiii0 açcording to its terms. Thèse are express remédies 
conferred by the, tenus of the inortgagc, and similar provisions were 
upheld in thè case of Railroad Oo.v. Fosdick, supra. The same doc- 
trine wàsupheld in Central Trust Oo. y. Texas & St. L. Ey. Co. 
(C. C.) 23 i^éd'. 846; Farmers' Loan & Trust Co. v. Chicago & A. R. 
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Co. (C. C.) 27 Fed. 147-152. In the last-cited case Judge Gresham 
eaid: 

"It does not foUow, however, that because thls power Is glven to the holder 
of a majority ot the bonds that the trustée, at the request of a minority, 
or even of a single bondholder, may not commence proceedings to foreclose 
for the nonpayment of interest, or if, on proper demand, the trustée re- 
fuses to bring suit, that the minority, or even a single bondholder, may not 
sue. Failure to pay a single installment of interest Is a breach of the 
trust deed." 

In Mercantile Trust Co. v. Chicago, P. & St. L. E. Co. (C. C.) 61 Fed. 
372, Circuit Judge Woods held: 

"A rallroad mortgage provlded that until default the mortgagor should be 
permitted to remain In possession. It also provided that in case of default 
in the payment of interest, and such default should continue for six months, 
it should be the duty of the trustée to take appropriate proceedings at law 
or in equity to enforce the rights of the holders of bonds upon a réquisition 
of holders of at least one-third in the amount of the bonds. Held, that 
whatever right a bondholder has he ha s the right to hâve the trustée en- 
force for his beneflt, and that therefore the trustée could file a bill to fore- 
close, upon default in the payment of interest, although such default had not 
continued for six months." 

In Farmers' Loan & Trust Co. v. Winona & S. W. R. Co. (C. C.) 59 
Fed. 959, Caldwell, circuit judge, in construing a mortgage somewhat 
similar to this, held : 

"The contention of the rallway company is that the flrst clause of article 
1 opérâtes as a limitation on the right of the holders of the overdue cou- 
pons, or the trustée acting for them, to enforce payment of such coupons 
by a bill in equity to foreclose the mortgage, and that such a bill will not 
lie until the interest coupons are six months overdue, and the trustée has 
demanded their payment in writing. This contention is untenable. The 
provision of the mortgage qùoted is a limitation on the power of the trustée 
to oust the rallway company from the possession of the mortgaged property 
under the powers granted to the trustée by the mortgage deed. The terms 
upon which the trustée can enter and take possession of the property are 
preseribed by this article, but the clause in question does not purport to 
suspend or postpone payment of the interest coupons for six months after 
their maturity, or to deny to the holders thereof, or to their trustée, the 
right to pursue the usual and appropriate remedy in the courts for their 
collection at any time after their maturity. One or any number of bond- 
holdërs may prosecute a bill to foreclose the mortgage upon default as to 
payment of a single coupon, or the trustée may intervene on behalf of ail 
for the same purpose. And to this effect are the controlling authorities in 
this court. Guaranty Trust & Safe-Deposit Co. v. Green Cove Springs & M. 
R. Oo., 139 U. S. 137, 11 Sup. Ct. 512, 35 L. Ed. 116; Alexander v. Kailroad 
Co., 3 Dill. 487, Fed. Cas. No. 166; Crédit Co. of London v. Arkansas Cent. 
K.. Go. (C. O.) 15 Fed. 46; Dow v. Rallroad Co. (C. O.) 20 Fed. 260. And when 
such a bill is filed the equity powers and jurlsdiction of the court are pre- 
cisely what they are in any other suit for the foreclosure of a mortgage 
after the maturity of the mortgage debt, or some part thereof. In such a 
suit the court may appoint a receiver for the same reasons that would in- 
fluence it to maUe such an appointment in any other case of foreclosure." 

In Guaranty Trust & Safe-Deposit Co. v. Green Cove Springs & 
M. R. Co., 139 U. S. 137, 11 Sup. Ct. 512, 35 L. Ed. 116, the suprême 
court of the United States, in discussing a similar question to this, 
said that a provision in a liiortgage that the mode of sale provided 
by it shall be exclusive of ail other s is an attempt to provide against 
a remedy in the ordinary course of judicial proceedings, and oust the 
jurlsdiction of the courts, and is therefore invalid. So that if, by 
109 F.— 34 
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tàe tenus of this mortgage (which is not the fact), no other remedy 
had been left than that set forth in the mortgage, to the trustée and 
the bondholders, the provision would hâve been invalid. Parties 
will not be permitted to deprive courts of chancery of their gênerai 
jurisdiction to grant relief in proper cases by stipulations between 
themselves. But an exhaustive and instructive décision is that of 
Toler V. Eailroad Co. (C. C.) 67 Fed. 170. 

In the pleadings in the case at bar the motives of the trustée, 
and the bondholders secured thereby, as well as of the majority 
stockholders, are assailed by the company whose mortgage is sought 
to be foreclosed. It is insisted that the purpose to foreclose this 
mortgage is to close out the minority stockholders, and get rid of 
what may be, for convenience, called the "Kelly interests." A simi- 
lar question was raised in tiie case last above cited, but Circuit 
Judge Lurton, in deciding that case, after citing Morris t. TuthiU, 72 
N. Y. 575, and Davis v. Flagg, 35 N. J. Eq. 493, said: 

"Whether complainants are conducting this suit from good or bad motives, 
for their own benèfit or for the beneflt of another, is immaterial. 'It is no 
défense to a légal demand Instituted In the mode and according to the prac- 
tiee of this court that the complainant Is actuated by Personal or improper 
motives.' McMuUen v. Ritchie (C. C.) 64 Fed. 253; Forrest v. Railway Ce, 
4 De Gex, F. & J. 131; Dering v. Earl of Winchelsea, 1 Cox, Ch. 319. The 
motive of a suitor cannot be inquired into. Ex parte Wllbran, 5 Madd. 2; 
Thornton v. Thomton, 63 N. C. 212. Were It otherwise, nearly every suit 
would degenerate into a wrangle over motives and fcelings. Macey v. Chll- 
dress, 2 Tenn. Cb. 442. The gênerai character of thèse averments seems to 
come within the ruling of Judge Hammond in Lafayette Oo. v. Neely (C. 0.) 
21 Fed. 744, where he declded that 'epithetlc' fraud is not suflBclent to ground 
an action upon. Lilîe défenses were set up in Farmers' Loan & Trust Oo. 
V. Green Bay & M. E. Co. (0. C.) 6 Fed. 110, 111, and In Leavenworth Co. 
V. Chicago, E. I. & P. E. Co. (C. 0.) 25 Fed. 229. In the flrst case cited the 
court used the following language, which is applicable to much of the com- 
plalnt made by Taylor: There are allégations to the effect that the object 
of Blair and Dodge and their associâtes was to obtain ultlmate control of 
the mortgaged property, but the proceedings to foreclose the mortgage were 
necessarily public and open to ail bidders. Confirmation of the sale by the 
court must, of necesslty, also be open to the résistance of any party in Inter- 
est, if the sale should not be fairly conducted, or if there should be such 
Inadequacy of prlce as might Involve a sacrifice of the property, or injury 
to the parties interested.' " 

In the same opinion the author, at page 179, says: 

"If there is any proposition well settled In the courts of the United States, 
it is that limitations contained in a mortgage, restricting the right of fore- 
closure, must be strictly construed. The provisions of the second article, 
which hâve been substantially reclted, apply only to the exercise of the sum- 
mary power of sale vested in the trustée, and do not purport to be exclu- 
sive of ail other remedy. Guaranty Trust & Safe-Deposit Co. v. Green Cove 
Springs & M. R. Co., 139 U. S. 137, 11 Sup. Ot 512, 35 L. Ed. 116; Bailroad 
Oo. V. Fosdick, 106 V. S. 47, 1 Sup. Ct. 10, 27 U Ed. 47; Morgan's L. & T. E. 
& S. S. Co. V. Texas Cent. E. Co., 137 U. S. 171, 11 Sup. Ct. 61, 34 L. Ed. 625; 
Alexander v. Eailroad Co., 3 DIU. 407, Fed. Cas. No. 166; Crédit Co. of 
London v. Arlianéas Cent. E. Co. (0. C.) 15 Fed. 46; Farmers' Loan & Trust 
Go. V. Winona & S. W. R. Oo. (C. 0.) 8& Fed. 957; Mercantile Trust Oo. v. 
Missouri, K. & T. B. Co. (C. C.) 36 Fed. 221, 1 h. E. A. 397. If the provisions 
of the mortgage conceming foreclosure were subject to the construction that 
they are exclusive of ail right to resort to a court of equity, then they would 
be invalid, as Intended to oust the jurisdiction of the courts, which, by the 
unlform current of authority, cannot be donc. Guaranty Trust & Safe-Deposit 
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Co. V. Green Cove & M. R. Co., 139 U. S. 143, 11 Sup. Ct. 512, 35 L. Ed. 116. 
Under the rule of strict construction, tlie provision requiring the trustée to 
'take no further steps to sell said securities' applies only to a summary sale 
under the power vested in it by tlie mortgage. It has no application to a 
proceeding begun by It In a court of equity to secure a judicial foreclosure. 
Gurnee v. Patrick Co., 137 U. S. 141, 11 Sup. Ct. 34, 34 L. Ed. 601; Guaranty 
Trust & Safe-Deposit Co. v. Green Cove Springs & M. R. Co., 139 U. S. 142, 
11 Sup. Ot 512, 35 L. Ed. 116. This mortgage was made to secure prin- 
cipal and interest, equally. It recites as its purpose that it is 'for the equal, 
pro rata benefit of ail the holders of the bonds secured thereby, without any 
préférence or priority of one bond over another by reason of priority iu 
time of issue or negotiation thereof, or for other cause, or of principal over 
interest, or of interest over principal.' A default in the payment of interest 
is a breach of the obligation." 

Morgan's L. & T. K. & S. S. Co. v. Texas Cent. E. Co., 137 U. S. 171, 
11 Sup. Ct. 61, 34 L. Ed. 625. 

By supplemental bills to the original bill, under the provisions of 
and in conflrmity to the mortgage, the principal debt secured by the 
mortgage, and sought to be foreclosed, has been declared by the 
trustée to be due and payable; and, by supplemental bill, subséquent 
installments of interest, evidenced by coupons to the bonds, hâve, 
since the institution of this suit, long since matured, and the fore- 
closure is sought by supplemental proceedings for them also. 

Other questions were sought to be raised by the défense, and were 
discussed at the hearing, but the court is of opinion that they are en- 
tirely without merit, and a decree of foreclosure is ordered. The 
case will be referred to a master, with instructions to state the ac- 
count, and report forthwith to the court the amount due on the mort- 
gage, including the unpaid accumulated interest. 

At a former hearing a motion, accompanied by a pétition, was 
presented to the court, asking leave to file the same, whereby it -was 
sought to tax the cost of the receivership in this case to the complain- 
ant company. The motion to file the same is denied, since, if filed, 
it must of necessity fall by the decree which has been ordered. 



DRUMMOND v. LOUISVILLE & N. R. CO. 
(Circuit Court, S. D. Illinois. June 12, 1901.) 

1. FEDERAL COUBTS- -FOLLOWING BtATE PrACTICB. 

The right of a plaintiflf in a fédéral court to take a nonsuit is gov- 
emed by the state statutes. 
3. NoNstriT— Time for Taking— Illinois Statuts. 

Under the statute of Illinois (Hurd's Rev. St c. 110, § 49), which pro- 
vides that "every person deslrlous of suflCering a nonsuit on trial shall 
be barred therefrom unless he do so before the jury retire from the 
bar," a nonsuit cannot be allovred after the court has given a peremptorj' 
Instruction directing a verdict for défendant, and discharged the jury, 
although they hâve not left their seats.i 

On Motion to Set Aside Verdict and Allow Plaintiff to Suffer a 
Nonsuit. 

1 State laws as rules of décision In fédéral courts, see notes in GrlfEn v. 
Wheel Co., 9 C. U A. 548, WUson v. Perrin, 11 0. 0. A. 71, and HUl v. Hlte, 
29 C. 0. A. 553. 
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W. H. Bennett and A. R Taylor, for plaintiff. 
J. M. Hamill, for défendant. 

HTIMPHEETT, District Judge. This is an action brought by an 
administrator for damages for tbe death of bis intestate. Tbe case 
was tried by a jury. At tbe close of plaintiff's évidence the court 
gave a peremptory instruction, directing tbe jury to ûnd for the de- 
fendant, and discharged tbe jury frora further service in tbe case. 
Thereupon, and wbile tbe jury still remained in tbeir seats, counsel 
for plaintiff moved tbe court tbat tbe plaintiff be allowed to suffer 
a nonsuit. The statute of Illinois controls the question. Central 
Transp. Co. t. Pullman's Palace Car Co., 139 U. S. 24, 11 Sup. Ct. 
478, 35 L. Ed. 55; Gassman v. Jarvis (G. C.) 94 Fed. 603. Tbe stat- 
ute of Hlinois reads as follows : "Every person désirons of suiîering 
a nonsuit on trial sball be barred therefrom unless he do so before 
the jury retire from the bar." Section 49, c. 110, Hurd's Kev. St. 
Tbe actual witbdrawal of tbe jury from tbeir seats is not neces- 
sary to constitute a retirement, witbin tbe meaning of the statute. 
94 Fed. 603, supra. Tbe court bas actually given tbe instruction, 
and bas discharged the jury, and the record, including the verdict, 
is made up by tbe peremptory order of tbe court. Tbis constitutes 
a retirement, witbin the meaning of the statute, and plaintiff's right 
to suffer a nonsuit is barred by the statute. The motion is overruled. 
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(Circuit Court of Appeals, Nlnth Circuit May 6, 1901.) 

No. 665. 

Master AWd Servant— Killing of Kaileoad Engineeb in Colmsion— Nég- 
ligence OF Fbllow Servants. 

Plaintiff's Intestate, wlio was engineer on an extra train on défend- 
ant's railroad, consistlng of the engine and a caboose, was killed in a 
collision between his engine and tlie rear of a work train, vcliicli -w&s 
ahead of him, and was just passing onto a side track at a station. Tlie 
train orders sent to, and recelved by, tlie conductors and engineers 
of both tbe work train and extra were proper, and required tbe woi'k 
train to protect against the extra. Deceased knew that the work train 
was ahead of him, and the évidence showed without conflict that he 
could and should hâve seen the signal made by a brakeman from the 
work train when 700 feet distant, within which distance he could bave 
stopped. It aiso showed that he was running in disregard of an order 
which required him to run slowly and carefuUy àt the place of colli- 
sion. ÈvlS, that there was no évidence of any négligence on ihe part 
©f défendant, and that whether the collision occurred through the nég- 
ligence of deceased, or of the conductor of the work train, who were 
fellow servants, défendant was flot liable for the death. 

In Error to'tbe Circuit Court of the United States for tbe Northern 
Division of the District of Washington. 

J. M. Ashtom and W. L. Sacbse, for plaintiff in error. 
B. S. Grofiscup and Chas. S. Fogg, for défendant in error. 
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Before GILBERT and ROSS, Circuit Judges, and HA^'XEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This is an action brought by the 
plaintiff in error against the deifendant in error to recover damages 
for the alleged négligent killing of her husband, James Beaumont. 
At the close of the trial the court directed the Jury to tind a verdict 
for the défendant. The jury so found, and judgment was duly ren- 
dered in défendant'» favor. The only question raised by the assign- 
ment of errors is whether or net the court erred in giving this instruc- 
tion. 

The material facts are substantially as follows: 

James Beaumont was an engineer, and as such had been employed for 
several years by the défendant. Shortly after midnight, on tbe mornlng 
of September 29, 1898, George Blew, as conductor, and James Beaumont, 
as engineer, were ordered by défendant to proceed with a train, consisting 
of an englne and eaboose oniy, to ttie station of- Lester, 66 miles east of 
Tacoma. ïliere were two work trains on the Cascade Division of the rail- 
road of défendant, — one In charge of Johnson, as conductor; the other in 
charge of Hall, as conductor. Hall' s working llmits were betweeu Veazie 
gravel plt, 35 miles east of Tacoma, and Lester. Palmer is 437/io miles 
east of Tacoma. Veazie is about 4 miles west of Palmer, and Maywood, 
near where the accident occurred, is 592/io miles east of Tacoma. It 
appears f rom the évidence that prior to the accident a work train had plowed 
off a lot of gravel from flat cars so as to form small ridges on each side 
of the track at the place of the accident; that immediately after Beau- 
mont had applied the emergency air brakes to his engine he elther jumped 
or was thrown ont of the cab in his engine, and in alighting jumped or f ell 
onto one of the ridges of the gravel, above referred to, and, roUing onto the 
track, the eaboose attached to his engine ran over and killed him. 

The following télégraphie train orders were issued by défendants train 
dispatcher: "Tacoma, September 29, 1898. Order No. 5. Blew will run 
extra, Meeker to South Prairie, with right of track against No. 53. Second 
section of No. 57 and Blew extra east will meet at Crocker." This order 
was received by Beaumont at Meeker at 12:55 a. m. "Train Order No. 10. 
For So. Prairie. To Blew and Engineer Extra East, for Palmer, to Hall and 
Engineer: Blew will run extra, So. Prairie to Lester, and second section No. 
53 and Blew extra east will meet at Enumclaw. Johnson and Hall, two 
(2) work trains between Enumclaw and Lester, will protect against Blew ex- 
tra east after three flfteen (3:15) a. m." This order was received by con- 
ductor Blew and Engineer Beaumont at South Prairie at 2:55 a. m., and 
by Hall, conductor of the work train, at Palmer, at 2:54 a. m., September 29, 
1898. 

Defendant's rulé 201 provides that "each order must be given in the samo 
words to ail persons or trains directly affected by it, so that each shall hâve 
a duplicate of what is given to the otliers." TJnder this rule, the order was 
sent to Hall, Blew, and Johnson, and their engineers. This rule and practice 
in sending dispatches was well known to Beaumont. Each conductor and 
engineer knew that the other eonductors and engineers on the road would 
receive the same ûispatch. 

"Train Order No. 11, for Veazie Station. To Blew and Engineer, Extra 
East, for Johnson and Engineer: No. 1 will run one (1) hour and fifteeu 
(15) minutes late from Lester to Enumclaw, and one (1) hour late from 
Enumclaw to Meeker." This order was received by Beaumont at Veazie, 
after he had passed second section of No. 53 at Enumclaw. At the same 
time and place that the eonductors and engineers received order No. 10 
they received order No. 37, which was promulgated August 26, 1898, as a 
standing order, and was delivered from day to day to the eonductors and 
engineers of ail passing trains. It reads as follows: "To Ail Concerned: 
Run slowly and carefully at following points: Over bridge 2l3, between 
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mile posts 46 and 47, at Eagle Gorge; between mile posts 54 and 35; and at 
Maywood, where track changes are being made. • * •" 

The foUowlng, among other, transportatlon rules of the défendant were In- 
troduced in évidence: 

"Rule 41. Bulletins wiU be liept at ail registering stations, and additions 
to same must invariably be timed. Engineers and conductors must inspect 
them thoroughly before departing on their runs." 

"Rule 53. Each train, while running, must display two green flags by day, 
and two green lights by night, one on each side of the rear car of the 
train, as markers to indicate the rear of the train. * * *" 

"Bule 110. AU trains are designated as regular or extra. Eegular trains 
are those represented on the time-table, and may consist of one or more sec- 
tions. AU sections of a train, except the last, must display signais as pro- 
vided in rule 56. Extra trains are those not represented on the time-tal)le. 
An engine, without cars, In service on the road, shall be considered a train. 
(See rule 57.)" 

"Rule 112. Irregular trains will be distinguished as foUows: If passenger, 
spécial; if freight, extra; if for work, work trains." 

"Rule 133. When a train is stopped by an accident or obstruction, the rear 
brakeman must Immediately go back with danger signais to stop any train 
moving in the same direction. At a point flfteen telegraph pôles from the 
rear of hls train he must place one torpédo on the rail. He must then go 
back at least thirty telegraph pôles from the rear of his train and place two 
torpedoes on the rail, ten yards apart. • • * 

"Rule 134. When a flagman is sent out to signal any approaching train, 
he must, if possible, avoid stopping on a curve or behind any obstruction, 
endeavoring to pass beyond the same, should such exist, and reach a position 
where he can be clearly seen from the approaching train for at least one- 
fourth of a mile. The conductor must know that his train is fuUy protected 
in both directions, and he will be held responsible if any accident occurs 
from want of any précaution that could hâve been taken." 

"Bule 149. The maximum rate of speed for passenger trains is one and a 
half (1%) minutes to the mile; freight trains, three (3) minutes to the mile, 
except as provlded in spécial orders." 

In addition to the rules, the foUowing testimony was given at the trial, 
viz.: 

Hall, conductor of the work train, testifled, on behalf of plaintiff, that he 
had 25 cars, each car being 41 feet long. That he "had no caboose on work 
train at Maywood when collision occurred. Passed second section of train 
No. 53, the through west-bound freîght train, at Palmer, at 3:15 a. m., Sep- 
tember 29, 1898. Second section of No. 53 was standing at Palmer when I 
left. We left Palmer at 3:35. Arrlved at Maywood at 4:50. Accident hap- 
pened at 4:50. Inteuded to go into Maywood siding for No. 1, the regular 
through west-bound passenger train. Engine and three and one-half cars of 
my train were Inside of siding when the collision occurred. I was about 
middle of work train when collision took place. Did not send out flagman 
at Eagle Gorge, the next station west of Maywood and about eight miles 
east of Palmer. I was familiar with the time-tables, and knew the time 
required for trains running on that part of the road in either direction. 
* * * Could not tell from order No. 10 that Beaumont's train was an 
engine and caboose. Order No. 10 implled that it was an extra freight train. 
One way of protecting is to run away from the train you are to protect 
against; that is, keep ahead of It, — keep out of the way by running away 
from it • * * There were several green lights on right side of track be- 
fore reaching curve at Maywood. They are calied slow flags. One of thèse 
lights was about flve hundred feet west of curve, one near point of curve, 
and one near point of collision. Understood Beaumont was foUowing me. 
Understood I was to protect against Beaumont. * * * Think lanterns on 
rear of work traîn would give same lights as markers on caboose. Do not 
think flagman could bave got back far from rear end of work train before 
collision. Saw flagman start back before Beaumont's engine was rounding 
curve. He was swinging his lantem when Beaumont's engine rounded the 
curve. From center of curve to point of coUision Is about seven hundred 
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feet. Thlnk Beaumont could hâve seen red Ught over seven hundred feet 
ahead of him. Think Beaumont could hâve stopped his train within two 
hundred feet, running twenty-flve or thlrty miles an hour. * • ♦ Collision 
was but sllght, and did no praetieal damage. Knocked one pair of trucks ofC 
rear car from track. Did not do much damage to Beaumont's engine. I 
think -we made distance between Palmer and Maywood in about time of ex- 
press freight. We were running firetty Uvely for a work train. If Beau- 
mont had been on the watch, he would hâve seen our stop signal as he 
rounded the curve. As Beaumont's engine approached, my brakeman with 
the lantern got out of the vyay by golng down on the side of the track. 
We ran the distance from Palmer to Maywood in little less than ordinary 
time, taking into account the length and load of our train." 

Eamsey, who was rear brakeman on Hall's train, testifled as foUows: "Got 
off rear end of work train, vi^hen it was running four or flve miles an hour, 
with two lanterns in one hand, when train was slowing up at Maywood. On 
straight track such lights could be seen three or four train lengths. First 
thing I saw after getting off and starting back was headllght roundhig curve 
coming at twenty-five or thlrty miles an hour. Gave them stop signais. 
Was back three or four telegraph pôles back of where collision occurred. 
When locomotive approached me, got pffi of track. * * * Was over 
ground next morning with local claim agent of défendant Saw that place 
of collision was twelve hundred feet from west end of switch at Maywood, 
forty rail lengths from west end of switch, rails thlrty feet long. From 
point of collision to where headllght could be seen was about seven hundred 
and flfty feet. I reached a point about four hundred and fifty feet back of 
work train when I signaled. * » * We made good time ourselves be- 
tween Palmer and Maywood; pretty lively for work train. Got no instruc- 
tions to go back and flag. Simply did it. Had two lights, — red and white 
Ught. Had no bull's-eye light. They were back at Palmer in caboose. 
Held both lights in one hand. Such lights could be seen on dark nights. 
Eed light controls white light, if two lights are carried together. Left tor- 
pédo on track at Bagle Gorge. We stopped there flve minutes. Saw green 
lights — slow flags — at Maywood. It was a dark and rainy nlght." 

George Blew, the conductor of the train of which Beaumont was englneer, 
called as a witness upon the part of défendant, said: "Do not remember 
seeing any signais or slow flags before reaching Maywood. After leaving 
Eagle Gorge, and when roundlng curve at Maywood, saw lights ahead of us 
on track. Was right on the curve when flrst saw lights. Could not tell 
where the lights were, whether on track or train ahead of us, when first 
saw lights. Was over ground next morning. Rear end of work train, when 
collision occurred, was about several telegraph pôles distant from curve. 
Beaumont turned on air about same time I saw red light. We had orders for 
protection against us. Could not tell what time Hall would make from 
Palmer to Maywood. Talked with Beaumont at Palmer. Was informed at 
Palmer that Hall had left forty minutes before us. Told Beaumont at Palmer 
to be careful after leaving Eagle Gorge, as he might find Hall's work train. 
* • • Could not say we ran faster between Palmer and Maywood than 
we did at other places. Bngineer controls speed of train. Do not remember 
hearing any whistle from work train or from Beaumont's train when ap- 
proaching Maywood. Think Beaumont could hâve stopped within two hun- 
dred feet." 

Harmon, who was Beaumont's fireman, was introduced on behalf of plain- 
tifC, and testifled that "when about half a mile west of the station of May- 
wood, which is about fifteen and one-half miles east of Palmer, the said 
James Beaumont suddenly applled the emergency air brakes to his train. At 
the moment when the air brakes were applled I was putting in a flre; that 
Is, I was putting coal into the flre box of the boiler. As I looked up, I saw 
a red and white light ahead of us getting down ofiC of the track. Did not 
notice what became of Beaumont after he applled emergency air brakes, but 
immediately after said air brakes were applled our train ran into the rear 
end of a work train. Collision took place about half a mile west of May- 
wood. • • • Had been on the lookout Just before I put In the last flre. 
Saw no lights, and did not notice any torpedoes on the track. Saw the 
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Hghts after Beamnont had applièd the emergency air brakes. • * • We 
were runnlng what I conslder carefuUy. * • * i think we approached 
and rounded curve at Maywood at about twenty. miles an bour." 

Eiehe, a ■witness on behalf of plalntiCf, testlfied that he bad been a freigbt 
conduetor on defendant's road, and was famlllar with tbe transportation rulea 
of défendant, and wIth the form ôf orderg Issued by défendant for the run- 
ning of trains. That he would understand No. 10 to mean that It was a 
freigbt train tbat Hall was to protect against. Oould not tfell f rom order No. 
10 that it was simply an engine and caboose that Beaumo: t was running. 
He gave bis opinion "that it would not be possible tô stop an engine and ca- 
boose, running twenty-flve or thirty iniles an hour, in a distar^e of two hun- 
dred feet. The distance in which it could be stopped would dépend upon 
the condition of the track and the prompt working of the air brakes. If 
the track was wet and slippery, it would take a longer distance to stop in 
than if the track was dry." 

Did the court err in refusing to submit the case to the Jury? Is 
there any évidence tending to show that the défendant was guilty of 
any négligence? What was the cause of the collision? 

The plaintiff in error, with apparent earnestness, claims that, in- 
asmuch as the witnesses were nearly ail in the employ of the défend- 
ant, the case ought to hâve been submitted to the jury, in order to 
détermine whether the testimony given by them was reasonable. 
The argument seems to be that each witness was endeavoring to ex- 
culpate himself, and fasten the blâme on somebody else, and that 
each witness, in thèse respects, is unworthy of belief. This idea 
permeates the entire brief. The gênerai tone of the argument of 
counsel can be best explained by a quotation from their brief: 

"The court knows how difflcult It Is for a plaintifif to get testimony in a 
case of this kind, where she bas to dépend upon the statements of persons 
still in tbe employ of défendant, who are compelled to give their testimony 
under the watchful eyes of superior offlcers and attomeys for the défendant. 
The court knows that in a case of this kind the testimony of employés 
called as witnesses for plaintifif should be closely scrutinlzed, and, if the 
same is not in accordance with common sensé or common expérience, such 
testimony should be rejected." 

The testimony, which it is claimed was given in order to fasten 
the blâme on others and thereby exculpate themselves, principally 
relates to the question whether Hall or Beaumont was guilty of négli- 
gence. It is a complète answer upon this point to say that it is 
whojly immaterial whether the collision was attributable to the 
négligence of Hall or Beaumont, because they were fellow sentants 
in the employ pf défendant, and, if either was guilty of the négli- 
gence, which caused the collision, the plaintiff could not recover. This 
prineiple is too well settled to require discussion or citation of au- 
thorities, and is admitted to be correct by plaintiflî's counsel. The 
sole question for our détermination is wlxether the défendant was 
guilty of any négligence. The only debatable question is whether 
order No. 10 was so worded as to mislead the conductors and en- 
gineers. 

It is claimed that order No. 10 violated at least two of defendant's 
rules— First, by using the word "extra" as applied to Blew's train, 
which was simply an engine; and caboose, while by rule 112 the word 
"extra" implied that Blew's train wâs an irregular or extra freight 
train ; second, that said order contained information not essentially 
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a part of the order, so far as Hall, conductor of the work train, was 
concemed, thus violating rule 200; that, in addition thereto, the 
order "that second section No. 53 and Blew extra will meet at Enum- 
claw" was misleading, and threw Hall off his «guard as to his duty 
to protect against Blew extra east, as he ought and probably "would 
hâve done had he not been misled by this order." The witness Riche 
in his testimony said: "I would understand order No. 10 to mean 
that it was a freight train that Hall was to protect against. Could 
not tell from order No. 10 that it was simply an engine and caboose 
that Beaumont was running. It is customary and usual for an engine 
and caboose ont on the road to run much faster than a freight train." 
The question is not whether order No. 10 might be considered by 
others as misleading, but whether, as a matter of fact, either Hall 
or Beaumont was misled thereby. If they understood it as intended 
by the train dispatcher, it makes no différence what other interpréta- 
tion might hâve been given to it by outside parties. W. C. Albee, the 
train master, testifled that he thought it best to give an order "in 
the way that train order No. 10 was given. Beaumont had run ex- 
tras and work trains." How did Hall and Beaumont interpret the 
order? Would it hâve made any différence in the resuit, or in any 
manner hâve prevented the collision, if Beaumont's train had been 
designated as consisting of an engine and caboose instead of "extra"? 
Beaumont is dead, and his understanding must be gleaned from his 
acts, and from his gênerai knowledge, which he is shown to hâve had. 
He certainly knew of what his train consisted. There is no évidence 
whatever which tends in any manner to prove that he was misled by 
order No. 10. ■ 

We hâve heretofore quoted some of the testimony of Conductor 
Hall with référence to order No. 10. He f urther testified as f oUows : 

"TJnder the rules and practice of the company for the dispatching of trains, 
Beaumont's train would be called an 'extra.' ïhere are only three classes 
of irregular trains: First, a spécial, which Is an irregular passenger train; 
second, an extra; thlrd, a work train. The term 'extra' includes ail classes 
of Irregular trains except specials and work trains. Question by the Court: 
If you had actually known that the train behind you — this tratn that Beau- 
mont was on that collided with you — was made up of a locomotive and 
caboose, would you hâve taken any différent précaution or made any further 
effort to avold a collision than you did make? A. No, sir; I would not." 

This testimony conclusively shows that Hall was not misled by 
order No. 10. The record, in our opinion, shows that Beaumont did 
not exercise usual care and caution in sooner stopping his train when 
he saw, or should hâve seen, the lights in the rear end of Hall's train, 
and the signais given by Ramsey, a brakeman on Hall's train. The 
testimony also shows that Beaumont disobeyed order No. 37 given 
to him at South Prairie, which is a registering station, directing 
him to run slowly and carefully "at Maywood." Moreover, rule 14!) 
limits the speed of a freight train to one mile in three minutes. The 
speed he made with his train was far in excess of this limit. Having 
violated this rule relative to speed, and disobeyed the orders of de- 
fendant, he must, under the principles announced in Railroad Co. v. 
Poirier^, 167 U. S. 47, 17 Sup. Ct. 741, 42 L. Ed. 72, be held guilty of 
négligence. 
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We are of opinion, upon a carefui review of the whole évidence, 
that it was Beaumont's négligence that caused the collision. The 
case may be, as claimed by counsel, a hard one for plaintiff ; but it is 
made absolutely cleai" that plaintiff, under the law, upon the undis- 
puted facts, is not entitled to recover any damages. It therefore 
necessarily follows that the court did not err in instrocting the jury 
to flnd a verdict for défendant. The judgment of the circuit court 
is afQrmed 



BUNKEB HILL & SULLIVAN MINING & OONCENTRATING CO. T. EM- 
PIRE STATE-IDAHO MINING & DBVBLOPING OO. et al. 

(Circuit Court of Appeals. Nintli Circuit. May 6, 1901.) 

No. 630. 

1. Mining Claims— Underground Rights— Overlappino Claims. 

The locator of a Iode mining clalm having tlie right to lay any of 
luis lin.es withln or across tlie surface of a valid prier location, in the 
absence of objection by its owner, for the purpose of securlng to himself 
underground or extralateral rights not in conflict with any rights of the 
senior location, vrhere a junior claim overlaps, having one of Its parallel 
end Unes laid withln or across a senior location, its owner acquires ail 
the rights, both surface and extralateral, as against the government and 
subséquent locators, that he could hâve if the prior location had not 
been made; and he inay follow the veîn In Its downward course between 
the planes of hls own end Unes in ail respects as though there were no 
prior location, except where it would conflict with the rights of the 
owner of such senior claim. 

8. Samb — CoNCLusivBNÈss OF Patent — Pbiority of Location. 

An application for a patent for a mining claim carrles with it an 
implied, If not an express, allégation that the location was made upon 
land at the time open to location, and was therefore prior to the location 
of any one else; and the Issu^ce by the government of a patent there- 
for concluslvely détermines thé priority of that location over any other, 
and confers upon the patentée not only the title to the entire surface 
of the clalm, but also ail extralateral rights given by statute, as against 
the owner of an unpatented conflictlng claim. 

In Error to the Circuit Cîourt of the United States for the District 
of Idaho. 
For former opinion, see 108 Fed. 189. 

Curtis H. Lindley and John R. McBride, for plaintiff in error. 
W. B. Heybum, E. M, Heyburn, and L. A. Doherty, for défendants 
in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This is an action of ejectment, in which 
the plaintiff in error was plaintiff in the court below. It involves 
an underground segment of a mineral-bearing ledge claimed by the 
plaintiff in the action to be a portion of the Stemwinder mining 
claim, which claim confessedly is, and was at the time of the al- 
îeged trespass upon it by the défendants, owned by the plaintiff. 
The case cornes hère on the judgment roll. Annexed to the flnd- 
ings of the court, and made a part of them, is a diagram showing 
the Stemwinder, Emma, and Last Chance mining claims, with the 
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vein passing through each of them in a northwesterly and south- 
easterly direction, which diagram is hère inserted, to illustrate the 
positions and claims of the respective parties: 




The défendant Last Chance Mining Company îs shown by the 
flndings to be the owner of the Emma and Last Chance claims. 
Both of the latter were patented by the "United States more than 
ÊTe years prior to the commencement of this action. The Stem- 
winder has not been patented. Each of the claims was located in 
the year 1885. When the claimant of the Emma applied to the 
goTernment for a patent therefor, the claimant of the Stemwinder 
filed in the land office an adverse claim to that portion of the ground 
in conflict between the two claims, and thereafter brought an ac- 
tion in the district court of the First judicial district of the then 
territory of Idaho to establish the alleged priority in location of 
the Stemwinder over the Emma, but which action resulted in a judg- 
ment establishing the priority of the Emma. In respect to the Stem- 
winder and Last Chance claims the court below found — 
"That the Last Ohauce Iode mining claim, as shown on said diagram A 
above [the diagram already set ont], was located by its original claimants 
subséquent to the location of the Stemwinder, and although the worded no- 
tices of each dated on the same day of September, 1885, the Stemwinder 
discovery and location was made prier to the said Last Chance, and its 
rights attached flrst to the ground now in dispute between the parties; and 
I find that upon an application (or patent to the Last Chance Iode mining 
claim, as deScribed In said diagram, no adverse claim was made by the said 
Stemwinder owners to the ground in conflict as shown on said diagram, 
and that the said Last Chance Mining Company received their patent there- 
for as so described, and Is entitled to ail the rights conferred by such patent." 

The eighth, ninth, tenth, eleventh, and twelfth flndings of f act are 
as follows: 

"Eighth. That there is a large ledge or Iode of mineral-bearing rock and 
earth in place which entera the southerly end Une of the Stemwinder Iode 
claim, approximately having the course and width shown on the diagram 
A, and passing on its course through the said Stemwinder, the said Emma, 
and the sàld Last Chance Iode claims, and having a dip southwesterly of 
from 35 to 40 degrees from the perpendieular; and, on Its descent Into the 
earth, devèlopments show that it passes far beyond the surface of each of 
the said claims, and said vein or Iode has its apex lu each of said claims 
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to thè tséent Indlcated on said dlagram. NInth. That the Unes whlch crosa 
said Iode on Its course through tlie Emma clalm are not parallel, and se 
converge In their prolongation to the westerly that planes drawn downward 
along the eOurse of said Unes intersect each other at a point markcd 'X' 
on said dlagram, and the rlghts of the owners of the said Emma Iode elaim 
to the Iode cease at that point. Tenth. That the lines, a, b, c, d, on said 
dlagram, correctly show the lines on the surface, projected from the south- 
easterly and northeasterly corners of the Stemwinder Iode claim, and indicate 
its right to follow the Iode on its descent westerly, except as modifled by 
the rlghts which défendants are adjudged to hâve by viitue of thèse flndings. 
Eleventh. That the défendants hâve entered upon and withhold from the 
plaintlff ail that portion of said Iode whlch lies between a plane drawn 
downwards along the Une marked 'a, b,' and the plane of the south end line 
of said Last Chance claim drawn perpendicularly downwards along and pro- 
jected to the point Z on said dlagram, and assert right and title to same. 
Twelfth. That the allégation in the answer of the défendant Last Chance 
Mining Company (subdivision 8), as set forth In answer to the first cause 
of action In plaintitt's complaint, and also In its answer to the second cause 
of action therein, that the plaintlff 's action is barred by virtue of section 
4036 of the statute of limitations, is not sustained by the évidence." 

The conclusions of law reached by the court below are as follows: 

"The plalntWs action Is not barred by law. That the plaintlff is entitled 
to recover from the défendant that portion of the Iode or vein sued for 
whlch lies In the trlangular space bounded by perpendicular planes passlng 
through lines descrlbed as follows: Commenciug at a point where the soutli 
line of the Emma, prolonged westerly, Intersects the south line of the Last 
Chance, and indicated on said plat A by the letter 'X'; thence westerly 

along the prolongation of said Emma Une feet, to the point where the 

same Is intersected by the original south Une of the Stemwinder prolonged 
westerly, and indicated upon said plat A by the letter 'Y'; thence easterly 

along said prolonged line of the Stemwinder — feet to the intersection 

of said south line of the Last Chance prolonged westerly, and indicated upon 

said plat by the letter 'Z'; and thence to the place of beginning feet 

along said south line of the Last Chance and its prolongation, — the right of 
said plaintlff to said segment of said Iode or vein belng hereby denied to 
ail other pottions of said vein or Iode sued for In this action by plaintifC, 
and not contained in above description." 

Judgment was entered accordingly, from which the présent appeal 
was taken. In its opinion the court announced its conclusion in 
thèse wor,ds: 

"My conclusion is that the Stemwinder owps only so much of the apex 
of the ledge, measured along its eenter, as lies between its south line as 
originally located and the south Une of the Emma, and that, in following 
the ledge on its downward course, It must be between the prolongation of 
the planes passing through thèse Unes, which would end at their point of 
convergence indicated upon the plat by thë letter 'Y.' There is another view 
which might be taken of the Stemwlnder's right; that is, that its south 
boundary Une should be considered established, and that another line 
parallel to it should be established at the point where its ledge passes into 
the Emma, as was done by the suprême court in the Del Monte Case, supra. 
Del Monte Min. & MiU. Oo. v. Last Chance Min. & Mill. Co., 171 U. S. 55, 
18 Sup. et. 895, 43 L. Ed. 85. This rule would be followed hère, but for the 
prlority of the Emma." 

The priority of location of the Emma over the Stemwinder claim 
is not only found as a fact by the court below, but is conceded 
by the plaintlff in error; and the plaintiff furthér concèdes, not only 
in its brief, but in its complaint, that the Emma has the right to 
follow the vein in its dip between vertical planes drawn through 
its converging end lines to the point of their intersection. The 
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underground segment of the vein included witliin tke triangle formed 
by the prolongation of those two vertical converging end Unes and 
the westerly side line of the Emma, as well as the surface and every- 
thing under the surface of the Emma, claim, is thereby eliminated 
from controversy. Notwithstanding the location and rights of the 
Emma, the Stemwinder claim was so located as to include within its 
Unes a considérable portion of the Emma's surface. The Unes of the 
Stemwinder that cross the vein are parallel, and are therefore, in 
law, the end Unes of that claim, whether so intended by the locator 
at the time of its location or not. Mining Go. v. Tarbet, 98 U. S. 
463, 25 L. Ed. 253; Argentine Min. Co. v. Terrible Min. Oo., 122 U. 
S. 478, 7 Sup. et. 1356, 30 L. Ed. 1140; King v. Mining Co., 152 U. 
S. 222, 14 Sup. et. 510, 38 L. Ed. 419. No doubt, the owner of the 
Emma could hâve lawfuUy prevented any intrusion upon his claim, 
and hâve maintained the exclusive possession thereof. As said by 
the suprême court in Del Monte Min. & Mill. Co. v. Last Chance 
Min. & Mill. Co., 171 U. S. 55, 83, 18 Sup. Ct. 895, 43 L. Ed. 85: 

"A party who is In actual possession of a valid location may maintaiii 
that possession and exclude every one from trespassing thereon, and no one 
is at liberty to forcibly disturb tiis possession or enter upon the premises. 
At the same time the fact is also to be recognlzed that thèse locations are 
generally made upon lands open, uuiuclosed, and Hot subject to any fuU 
actual occupation, where the limits of possessory righte are vague and un- 
certaln, and where the validity of apparent locations is unsettled and 
doubtful. TJnder those clrcumstances, it Is not strange — on the contrary, 
it is something to be expected, and, as we hâve seen, is a commou expérience 
— that conflicting locations are made, one overlapping another, and sometimes 
the overlap repeateû by many dilïerent locations. And while in the adjust- 
ment of those conflicts the rights of the first locator to the surface within 
his location, as well as to veins beneath his surface, must be secured and 
conflrmed, why," asks the court, "should a subséquent location be held abso- 
lutely void for ail purposes, and whoUy ignoredV Recognizing it so far as 
St establishes the fact that the second locator bas made a claim, and in 
making that claim has located parallel end liues, deprives the first locator 
of nothlng. Certalnly, if the rights of the prior locator are not infringed 
upon, -who is prejudiced by awarding to the second locator ail the benefits 
which the statute gives to the making of a claim? To say that the subsé- 
quent locator must, when It appears that his lines are to any extent upon 
territory covered by a prior valid location, go through the form of making 
a relocation, simply works delay, and may prevent him, as we hâve seen, 
from obtainlng an amount of surface to whlch he is entitled, unless he 
abandons the underground and extralateral rights which are secured only 
by parallel end lines. In this connection," eontinued the court, "it may 
be properly inquired, what is the signilicance of parallel end lines? Is it 
to secure to the locator in ail cases a tract in the shape of a parallelogram? 
Is it that the surveys of minerai land shall be like the ordinary public 
i^urveys in rectangular foi'm, capable of easy adjustment, and showing upon 
a plat that even measurement which is so raarked a feature of the range, 
townshlp, and section System? Olearly not. While the contemplation of 
congress may bave been that every location should be In the form of a 
parallelogram, not exceeding 1,500 by 600 feet in size, yet the purpose, 
iilso, was to permit the location in such a way as to secure not exceeding 
1,500 feet of the length of a discovered vein; and it was expected that the 
locator would so place it as, in his judgment, would make the location 
lengthwise cover the course of vein. There is no command that the side 
lines should be parallel, and the réquisition that the end lines shall be 
parallel was for the purpose of bounding the underground extralateral 
rights whlch the owner of the location may exercise. He may pursue the 
vein downward outside the side lines of his location, but the limits of his 
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right are not to extend on the course of the veln beyond the end lines pro- 
Jected downward through the earth. His rights on the surface are bounded 
by the several lines of his location, and the end lines must be parallel, In 
order that golng downward he shall acqulre no further length of the 
vein than the planes of those lines extended downward Inclose. If the end 
Unes are not parallel, then, followlng thelr planes downward, his rights 
will be elther converging and diminlshing or diverging and increasing the 
further he descends into the earth. In view of this purpose and efCect of 
the parallel end Unes, it matters not to the priar locator where the end lines 
of the junior location are laid. No matter where they may be, they do not 
disturb in the sllghtest his surface or underground rights." 

The court accordingly answered in the affirmative this question 
propounded to it by the circuit court of appeals for the Eighth cir- 
cuit: 

"May any of the lines of a junior Iode location be laid wlthin, upon, 
or across the surface of a valid senior location for the purpose of deflning 
for or securing to such junior location underground or extralateral rights 
not in conflict with any rights of the senior location?" 

In the case of the Hidee G-old-Mining Company, decided by the 
secretary of the interior January 30, 1901 (advance sheets), it was 
held that the location of a Iode mining claim may even be laid 
within, upon, or across the surface of patented Iode mining claims 
for the purpose of claiming the free and unappropriated ground 
within such lines and the veins apexing in such ground, and of 
deflning and securing extralateral underground rights upon ali such 
veins, where such lines are established openly and peaceably, and 
do not embrace any larger area of surface, claimed and unclaimed, 
than the law permits. 

As, therefore, upon the facts appearing, there was no valid objec- 
tion to the Stemwinder location, the next question is, what rights 
did the owner of that location thereby secure? Confessedly, he ac- 
quired nothing as against the Emma, either on the surface or under- 
ground. But how is it as against the government and every sub- 
séquent locator? In the absence of any objection on the part of 
the owner of the Eïnma, the locator of the Stemwinder had, as we 
hâve seen, the légal right to extend his lines upon and across that 
claim. The ground to the north and south of the Emma was, ac- 
cording to the findings, open and unappropriated public land, with 
a mineral-bearing ledge passing in a northwesterly and southeasterly 
direction through the Emma and into the adjoining unappropriated 
public lànd to the north and south of that claim. Across that 
ledge and on unappropriated public land the locator of the Stem- 
winder laid his southerly end line, and along the course of the ledge 
and on unappropriated public land he laid his westerly side line. 
Across the ledge, partly on unappropriated public land and partly 
on the prior Emma location, he laid his northerly end line, parallel 
with his southerly end line, and along the course of the ledge, partly 
on the Emma and partly on unappropriated public land, he laid his 
easterly side line, almost, if not quite, parallel with his westerly side 
line. As, in the absence of any objection on the part of the owner of 
the Emma, .the locator of the Stemwinder had the légal right to cross 
the prior location, his lines, as against the government and ail subsé- 
quent locators, would therefore seem to hâve been perfectly laid. 
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Under such circumstances, we are unable to see why, as against the 
government and ail subséquent locators,the location skould not carry 
precisely the same rights, surface and extralateral, that it would 
carry if none of the Unes had been laid upon or over a prier location, 
which, under the statute governing extralateral rights, would give to 
the locator of the Stémwinder, as against the government and ail 
subséquent locators, the right to follow the dip of the vein in its de- 
parture from the westerly side Une of the claim indeflnitely between 
vertical planes drawn through the parallel end Unes extended in- 
deflnitely in their own direction. We think, too, that this is the 
logical déduction to be drawn from the reasoning upon which the 
judgment of the suprême court in the case of Del Monte Min. & Mill. 
Oo. V. Last Chance Min. & Mill. Co., supra, was based. In eftect, the 
court below made the south Une of the Emma the north end Une of 
the Stemwinder, thereby destroying the parallelism of the end Unes 
of the Stemwinder âxed by its locator, and either destroying ail of 
its extralateral rights entirely, or limiting them to converging Unes 
intersecting at the point Y on the diagram. This is in conflict with 
what was held by the suprême court in the Del Monte Case in respect 
to the Une, e, i, of the New York claim. That Une, which was the 
northerly side Une of the New York, stood in the same relative posi- 
tion to the Last Chance claim there involved as the south boundary 
of the Emma claim does to the Stemwinder; and the suprême court, 
in answer to the third question submitted to it by the circuit court of 
appeals for the Eighth circuit, held that the easterly side Une of the 
New York did not constitute the end Une of the Last Chance claim 
there in question. Locations of Iode mining claims are made for the 
purpose of reaching the underground veins. "The area of surface," 
said the court in the Del Monte Case, "is not the matter of moment. 
The thing of value is the hidden minerai below, and each locator 
ought to be entitled to make his location so as to reach as much of 
the unappropriated, and perhaps only partially discovered and 
traced, vein as is possible." 171 U. S. 75, 18 Sup. Ct. 895, 43 L. 
Ed. 85. 

What has been said is based upon the findings of the court below 
(which, as the case is presented, must govem us) in respect to the lo- 
cation of the Stemwinder, and the priority in fact of that location 
over that of the Last Chance claim. The conclusion above indicated 
we think necessarily foUows from those facts, unless it be that the 
extralateral rights secured by the Stemwinder by virtue of its loca- 
tion were lost or impaired by reason of its failure to contest the ap- 
plication of the Last Chance for a patent to its claim, and the issu- 
ance of that instrument. That question remains to be considered. 
The findings are to the effect that an application for a patent to the 
Last Chance claim, as described in the diagram above inserted, was 
made, and that a patent was issued therefor. The Last Chance, as 
so applied for and patented, included, as will be seen from the dia- 
gram, a triangular pièce of the ground embraced by the Stemwinder 
location, and included the westerly portion of the Stemwinder's 
northerly end Une. Notwithstanding that fact, the findings déclare 
that the Stemwinder failed to contest the application of the Last 
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Çliance for its patent,, What is the conséquence? By section 2325 
of the Eevised Statntes it is provided that a patent may be obtained 
for land located or claimed for valuable deposits. ïo accompjish 
this, a locator who has complied with ail tte statutoiy requirements 
on tliat subject may file, in the proper land ofSce an application for 
a patent, under oath, shbwing such compliance, together with a plat 
and field notes of his claim, made by or under the direction of the 
surveyor gênerai of the United States, showing accurately the bound- 
aries of the claim, whieh paust be distinctly marked by monuments 
on the ground. He must also post a copy of his plat, together with 
a notice of such application for a patent, in a conspicuous place on 
the land embraced in such plat, previous to flling his application for 
a patent, and he must also file an affldavit of at least two persons 
that such notice has been duly posted. A copy of the notice must be 
filed in the land office. Upon the flling of such papers the register of 
the land office is required to publish a notice that the application 
has been made for the period of 60 days in some newspaper to be by 
him designated as published nearest to the claim, and he must also 
post a similar notice for the same time in his own office. If no ad- 
verse claim shall hâve been filed with the register and receiver of the 
proper land office at the expiration of the 60 days of publication, it 
shall be assumed that the applicant is entitled to a patent, and 
that no adverse daim exists; and thereafter no objections from third 
parties to the issue of the patent shall be heard, except to show that 
the applicant has failed to coriiply with the law. Where an adverse 
claim is filed within the time, ail proceedings upon the application 
in the land office, except in référence to the publication of proof 
of notice, are to be stayed until the controversy shall hâve been set- 
tled or decided by a court of compétent jurisdiction, or the adverse 
claim waived. It is then made the duty of the adverse claimant to 
commence proceedings in a court of compétent jurisdiction to dé- 
termine the question of the right of possession, and prosecute the 
same to final judgment. After such judgment shall hâve been ren- 
dered, the party entitled to the possession of the claim may, without 
further notice, file a certjfied copy of the judgment roll with the 
register of the land office, together with the certiflcate of the sur- 
veyor gênerai that the requisite amount of labor has been expended 
or improvements made thereon, and the description required, as in 
other cases. When this has been done, and the proper fées paid, the 
whole proceedings and the judgment roll must be certifled to the com- 
missioner of the gênerai land office, and a patent shall issue for the 
claim, or such portion thereof as the applicant, shall appear from 
the décision of the court to rightly possess. If it appears from the 
décision that several parties are entitled to separate and distinct 
portions of the claim, each party may pay for his portion of the claim, 
together with the proper fées, and file with the certificate a descrip- 
tion by the surveyor gênerai, whereupon the register shall certify 
the proceedings and judgment roll to the commissioner as in the pre- 
ceding case, and patents shall issue to the several parties according 
to their respective rights. Section 2326, Kev. St. 
The daim that the applicant is by the foregoing provisions of the 
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statute authorized to purchase and receive a patent for, upon full 
compliance with those provisions, is the claim that he was by pre- 
ceding provisions of the same statute authorized to locate, namely, 
one upon unappropriated public land of the United States of the 
character described in the statute. The application for the patent, 
therefore, necessarily carried with it, if not an express, certainly an 
implied, allégation that the location upon which the application was 
based was made upon land open to location, and therefore was the 
prier location. The publication of the notice of the application re- 
quired by the statute was a notice to ail the world to présent to the 
land office any and every adverse claim to that of the applicant. A 
failure to do so constituted, in law, an admission of the truth of 
every fact covered by the application ; and the issuance of a patent 
in pursuance of such application is, in the absence of any adverse 
claim, quite as conclusive of the patentee's rights as if a contest in 
respect to the application had been initiated in the land office, and 
adjudicated by a compétent court in f avor of the applicant. In either 
case, it is absolutely conclusive against ail adverse claimants. 
Gwillim V. Donnellan, 113 U. S. 45, 5 Sup. Ot. 1110, 29 L. Ed. 348; 
ilining Co. v. Rose, 114 U. S. 576, 5 Sup. Ot 1055, 29 L. Ed. 273; 
Hamilton v. Mining Co,, 13 Sawy. 113, 33 Fed. 562; Last Chance 
Min. Co. V. Tyler Min. Co., 157 U. S. 683, 15 Sup. Ot. 733, 39 L. Ed. 

859. The last case cited involved a controversy between the owners 
of the Tyler daim and those of the Last Chance claim, both locations 
including a certain triangular strip of ground marked "A" on the dia- 
gram found on page 685, 157 U. S., page 734, 15 Sup. Ot., and page 

860, 39 L. Ed. The owners of the Tyler claim having applied for a 
patent for the entire claim, as indicated on that diagram, pursuant 
to the provisions of section 2324 of the Revised Statutes, the owners 
of the Last Chance, pursuant to the provisions of section 2325, flled 
an adverse claim to the conflicting triangle, and thereafter com- 
menced suit in the district court of the First judicial district of the 
then territory of Idaho. In that action the owners of the Tyler claim 
appeared and filed an answer, which they withdrew before the case 
came on for trial ; and a judgment was thereupon entered in f avor of 
the owners of the Last Chance, the plaintiffs in the action. That 
withdrawal was based upon the fact that pending the proceedings in 
the court the owners of the Tyler claim amended their application for 
purchase in the land department by excluding therefrom the con- 
flicting triangle. The amended application was accepted by the 
land office, and a final certificate for the tract, with the reduced 
boundaries, was issued to the owners of the Tyler claim. The 
ore bodies in dispute in the case were within the légal end lines 
of the Last Chance claim, and on the dip of the vein as it passes 
through it, and also on the dip of the vein within the vertical 
planes of the end lines of the Tyler extended in their own direction. 
The solution of the controversy, therefore, tumed upon the question 
of priority between the two locations. When the case was before 
the suprême court the main question considered, and the question 
upon which the court disposed of the case, was whether or not the 
judgment of the district court of the territory of Idaho was admissible 

100 F.— 35 



546 109 FEDBBAL REPORTER. 

upon the question of priority of the two claims; and the court held 
tfiat it was net only admissible upon that question, but was "binding 
by way of èstoppel as to every fact necessarily determined by it, and 
that priority of location was one fact se determined." 157 U. S. 695, 
15 Sup. et. 733, 39 L. Ed. 859. In that case, as has been said, the 
owners of the Last Chance claim initiated in the land oflQce a contest 
against the application of the owners of the Tyler location, and there- 
after brought its action in the district court of the territory of Idaho 
to detennine the contest, pursuant to the provisions of the Eevised 
Statutes; in its complaint alleging, among other things, that the 
Last Chance was the prior location. After answering the complaint, 
and before the trial of the issues, the owners of the Tyler claim with- 
drew their answer, and failed to appear at the trial. The court pro- 
ceeded to hear évidence on the part of the plaintiffs, upon which it 
made certain flndings of fact and conclusions of law, and entered 
judgment adjudging the Last Chance Mining Company to be the 
owner of the triangle in conflict between the two locations, "by 
virtue of a valid location of the said Last Chance mining claim made 
by John Flaherty, J. L. Smith, M. Carlin, and John M. Burke on the 
17th day of September, 1885, and that the plaintiff is entitled to the 
possession of the said ground so in conflict as aforesaid by virtue 
of such valid location." It was there contended that the défend- 
ants to the suit did not in fact contest the suit, but withdrew their 
answer prior to trial, and that there was only a judgment by default; 
but the court very properly answered that a judgment by default was 
just as conclusive an adjudication between the parties of whatever is 
essential to support the judgment as one rendered after answer and 
contest. "The essence of èstoppel by judgment," said the court, "is 
that there has been a judicial détermination of a fact and the ques- 
tion always is, has there been such détermination? and not upon 
what évidence or by what means was it reached. A f ailure to answer 
is taken as an admission of the truth of the facts stated in the com- 
plaint, and the court may properly base its détermination on such 
admission." Thèse observations, it is true, were made in respect to 
a suit brought in pursuance of section 2335 of the Revised Statutes, 
pursuant to a contest actually initiated in the land offlce. But we 
think it quite clear that a détermination of a fact by the judgment 
of a compétent court in a suit brought pursuant to the provisions 
of the statute, followed by the issuance of a patent in f avor of the 
prevailing party, is no more conclusive than is a patent issued in pur- 
suance of section 2324 of the Revised Statutes for a claim against 
which no contest was flled. The statute, as has been said, makes 
any and every person claiming an adverse interest a party to the pro- 
ceeding for a patent, and provides for ample notice. The notice so 
provided for is the équivalent of a summons in a judicial proceeding, 
and he who fails to heed it has no right to complain that his rights 
are concluded by his default, and the issuance of the patent in pur- 
suance of the application. The land department is, as said by the 
circuit court of appeals for the Eight circuit in U. S. v. Northern Pac. 
R. Co., 37 0. C. A. 290, 95 Fed. 864, 869, «a quasi judicial tribunal, 
and a patent is the judgment of that tribunal upon the questions pre- 
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sented, and a conveyance in exécution of the judgment." The appli- 
cation for the patent for the Last Chance was, as has been seen, for 
the whole claim, as indicated on the diagram hereinbefore set out, 
and carried with it, as has been said, the implied, if not the express, 
allégation that the location was made upon land at the time open 
to location, and was therefore prior to any location of any one else. 
The issTiance by the government of its patent after due notice to ail 
the world of the application, and ample notice to every one to con- 
test it, conclusively determined the priority of that location over 
every other, including the Stemwinder, and conferred upon the pat- 
entées and their successors in interest not only the entire surface of 
the claim, but the extralateral right conferred by section 2322 of the 
Kevised Statutes to follow on their dip outside of the side lines, and 
within vertical planes drawn through the parallel end lines extended 
in their own direction, ail veins, Iodes, and ledges, the tops or apexes 
of which lie inside the surface lines of the claim. 

From thèse- views it results that the plaintiff in error was awarded 
more by the court below than it was entitled to, and therefore has no 
just cause to complain. But for its failure to contest the application 
of the Last Chance Company for the patent to its claim and the issu- 
ance of that instrument, we should feel obliged, for the reasons first 
hereinbefore stated, to award the Stemwinder the right to follow the 
dip of the vein in question outside of its westerly side line and be- 
tween vertical planes drawn through its end lines, a, b, c, d, extended 
in their own direction, as against the government and ail subséquent 
locators, saving only the surface and underground rights conceded 
to the Emma claim. As it is, we must aflarm the judgment. Judg'- 
ment afQrmed. 



OWTHBE LAND & IRRIGATION CO. v. TAUTPHAUS. 

(Circuit Court o£ Appeals, Nlnth Circuit. May 6, 1901.) 

No. 654. 

JÏVIDENCE— KEQTJIIIINO PkODITCTIOK OF DOCUMENTS— FbDKHAL StATUTB. 

Rev. st. I 724, which authorizes courts of the United States, in actions 
at law, on motion and due notice, to require parties to produce books 
or writlngs which contain évidence pertinent to the issue "in cases and 
under circumstances where they might be compelled to produce the 
same by the ordlnary rules of proceeding in chancery," goes no further 
than to apply to actions at law the remedy which in equlty is afforded 
by a bill of dlscovery; and, before a défendant can be held in default 
for a failure to produce such évidence as provided by the statute, the 
court must hâve determined that the évidence so sought Is pertinent to 
the issues and ought to be produced, and hâve made an order for its 
production, which has been disobeyed. 

In Error to the Circuit Court of the United States for the District 
of Idaho. 

The défendant in error was the plalntifC in an action in the circuit court 
brought to recover a balance claimed to be due hlm upon a wrltten contract. 
He alleged in hls complaint that on June 5, 1893, he entered into a contract 
with the plaintiff in error, the Owyhee Land & Irrigation Company, a corpo- 
ration, whereby he agreed to dig a certain canal, for which the said corpora- 
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tlon promlsed to pay him $150,000, three-fourths of whlch was to be paid in 
cash, and the remalnder In the company's bonds. The complalnt alleged 
the performance of the contract upon the part of the plaintiff, and accept- 
ance of the canal by the corporation, and admitted payment of the contract 
priée therefor, except a balance of $42,851.86 unpald, for which judgment 
was demanded. The plaintifC in error answered, denying ail the material 
allégations of the complaint, and partlcularly denying that It had entered 
înto the contract. On February 1, 1900, the défendant in errer filed in the 
circuit court, and served upon counsel for the plaintiff in error, a notice that 
on the 12th day of March, 1900, he would move the court for an order re- 
qulring the défendant in said action to produce at the trial of the cause a 
complète record of ail meetings of Its board of directors and its stockhold- 
ers,— especially ail such as touched upon the construction of dams aud canals; 
also its articles of incorporation, and ail letters written by said corporation 
or its offlcers to the plaintifC, and ail letters received by said corporation 
from the plaintiff; also ail letters which passed between the corporation 
and one who was said to be its agent with référence to the construction of 
dams and canals. The notice closed with the ^^ >râs, "If défendant fails or 
refuses to produce such évidence, plaintiff will move for judgment by de- 
fault." On the date mentioned in the notice no action was taken, and, so 
far as the bill of exceptions shows, no order was applied for in pursuauce 
thereof until Aprll 6, 1900, when the cause came on for trial before a jury. 
After the jury was regularly impaneled and sworn, the plaintiff in the action 
moved the court that the default of the défendant be entered, for failure to 
produce the books and other évidence referred to in the notice. The court 
held that the défendant had had sufficient notice to produce said books and 
other évidence, and, haviug failed to do so, was estopped to deny that the 
contract in question was its contract, and held that the défendant was in 
default, but that the court would Inquire concerning the sum due under the 
contract. Whereupon the plaintifC was sworn as a witness in his own behalf, 
and testifled that he had a contract with the corporation, and that the 
amount sued for was due him on the contract; that he had constructed the 
canal, and the same had been aceepted by the défendant. His counsel 
offered the contract in évidence, to which the défendant objected for the 
reason that it had not been proven to be the contract of the corporation. 
The court overruled the objections and admitted the contract in évidence. 
The défendant excepted. The défendant then ofCered to prove that it did not 
exécute or enter into the contract, and that neither the président nor any 
officer of the corporation was authorized to exécute any such contract, and 
that neither the board of directors nor the stockholders had ratifled any such 
contract. To which ofCer the défendant objected, and the court sustained the 
objection. Thereupon the court instructed the jury to find a verdict for the 
plaintiff for the balance due, and for Interest thereon from January 6, 1896, 
at 10 per centum per annum. The jury returned a verdict in accordance 
with the instructions. 

Wyman & Wyman, for plaintiff in error. 
James H. Hawley, for défendant in error. 

Before GILBEKT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, delir- 
ered the opinion of the court. 

The ruling of the circuit court in entering the default against the 
plaintifif in error was based upon section 724 of the Eevised Statutes, 
which reads as follows: 

"In the trial of actions at law, the courts of the United States may, on 
motion and due notice thereof, réqulre the parties to produce books or writ- 
ings in their possession or power, which contain évidence pertinent to the 
issue, in cases and under circumstances where they might be compelled to 
produce the same by the ordinary rules of proceeding in chancery. If a 
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plalntlff fails to comply wlth such order, the court may, on motion, glve the 
like judgment for the défendant as in cases of nonsuit; and if a défendant 
falls to comply -with such order, the court may, on motion, glve judgment 
against hlm by default." 

TMs section of the statutes plainly requires that, before a party 
to an action at law may be held to be in default for failure to pro- 
duce books or writings in his possession, tliere must bave been an or- 
der of the court, or, in other words, that, before he shall be compelled 
to produce such évidence under the penalty of the statute, there 
must first be a judgment of the court upon the question whether or 
not the évidence so sought is pertinent to the issues, and ought to be 
produced by him to whom the order is directed. Such is the lan- 
guage of the statute, and the reasons why it should be so are too 
apparent to require extended comment. The purpose of the statute 
is to apply to actions at law the remedy which in equity is afforded 
by a bill of discovery. In Boyd v. U. S., 116 U. S. 616, 631, 6 Sup. Ct. 
524, 29 L. Ed. 746, Mr. Justice Bradley, after commending the wis- 
dom of congress in restricting this proceeding to "cases and under 
circumstances" where the parties might be compelled to produce the 
books and writings by the ordinary rules of procédure in ohancery, 
said: 

"The court of ehancery had for générations been weighing and balancing 
the rules to be observed in granting discovery on bills flled for that purpose 
in the endeavor to fix upon such as would best secure the ends of justice 
To go beyond the point to which that court had gone may well hâve beei 
thought hazardous " 

In Hylton's Lessee v. Brown, 1 Wash. C. C. 298, Ped. Cas. No. 6,981, 
Mr. Justice Washington said: 

"The remedy provided by the act of congress is merely cumulative; and, to 
save the time and expeuse of a bill of discovery, it enables this court to do, 
in a summary way, what they might do if a bill of discovery were filed on 
the equity side of the court, and no more." 

In Finch v. Rikeman, 2 Blatchf. 302, Fed. Cas. No. 4,788, the court 
said: 

"It is plain, from the lauguage of this statute, that congress did not intend 
to vest in parties litigant au unrestricted right to ail written évidence in the 
possession of an adverse party which might be pertinent to an issue in a 
trial at law; the qualification being explicit that the right is allowable only 
in cases and under circumstances in which the court of ehancery, by the ordi- 
nary rules of proceeding in that court, would compel the production of books 
and documents." 

In Triplett v. Bank, 3 Cranch, C. C. 646, Fed. Cas. No. 14,178, the 
court refused to make an order, "not being satisfled that the books 
contained any matter pertinent to the issue." 
But it is unnecessary to cite authorities upon a proposition which 
is so plain. When we consider the cases and circumstances under 
which discovery may be had in equity, it is clear that the remedy 
afforded by the statute can only be secured upon a proper applica- 
tion before the court, indicating the nature of the books or writings 
that are sought to be produced, and showing that the évidence 
sought to be obtained is material to the case of the applicant, and 
thereupon obtaining the judgment of the court directing its produc- 
tion. Brown v. Swann, 10 Pet. 497, 9 L. Ed. 508; Bell v. Pomeroy, 



550 109 FEDERAL KEFORTER. 

4 McLean, 57, Fed. Cas. No. 1,263; Vaughan v. Railroad Co., 4 Sawy. 
280, Fed. Cas. No. 16,897. 

The further question is presented whether the plaintiff in error 
made upon the trial of the cause timely and proper objection to the mo- 
tion for a default. It is contended that the objection wasnotplaced 
upon the ground that an order of the court had not been flrst obtain- 
ed in accordance with the motion, and that thereby that ground of 
objection was waived. The record shows that the plaintiff in error 
objected to the granting of the motion on the ground that the défend- 
ant in error "had waived the same by not urging it." Tliis we think 
was sufficient. The notice stated that on March 12, 1900, the de- 
fendant in error would apply for the order. He failed to do so, and 
by such failure he may well be sàid to hâve waived his right to pur- 
sue the remedy afforded him by the statute. When on the trial of 
the cause he moved for a default, objection was properly made on 
the ground that ail rights under the notice had been waived by the 
failure of the défendant in error to procure the order, or to présent 
his motion at the time mentioned in the notice, and in the manner 
contemplated by the statute. In this case the trial was had before 
the circuit court in Idaho, while the home office of the corporation, 
where its books and records were kept, was in Providence, E. I. 
After the case went to trial there was no time in which to send 
for such évidence. The judgment must be reversed, and the cause 
remanded for a new trial. 
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In re COB et al. 

(Circuit Court of Appeals, Sixth Circuit. June 4, 1901.) 

No. 921. 

Bankkuptoy — Statuto»t Labor Liens — Ohio Statute. 

Bev. St. Ohio, § 3206a, gives laborers a lien on the real estatc of thelr 
employers for their wages, and provides how it shall be secured, by 
the filing of a statement of the claim for record, etc. It further pro- 
vides as follows: "And in ail cases vrhere the property of an employer 
is placed In the hands of an assignée, receiver, or trustée, claims due 
for labor performed withln the period of three months prlor to the 
time such assignée, receiver or trustée is appointed shall be flrst pald 
out of the trust fund, in préférence to ail other claims against such 
employer except claims for taxes and costs of administerlng the trust" 
The property of a manufacturing flrm was placed by a state court in 
the hands of a receiver, who reduced it to money, and from the fund 
he VFas ordered by the court to pay the claims of laborers for wages 
accrulng withln three months prior to his appointment. Before such 
order had been complied with, the flrm and its members were adjudged 
bankrupt, the trustée intervened in the suit in the state court, and the 
fund in the hands of the receiver was, on the order of an appellate 
court, turned over to such trustée. Eeld, that the state statute in effect 
created a lien on the fund in the hands of the receiver in behalf of the 
labor claimants, which was not devested by the banljruptcy act or the 
proceedings thereunder, but should be recognized and enforced by the 
bankruptcy court. 
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Agreed Statement from Circuit Court of tlie United States for 
the Eastern Division of the Northern District of Ohio. 

This case raises the question as to whether certain labor claimants who 
flled claims asking for préférence in payment ont of the assets of the banls- 
rupt in the hands of the trustée are entitled thereto. It is submitted upon 
an agreed statement of fact which is as follows: 

"(1) On the 27th day of August, 1898, and for some time prior thereto, 
B. F. Powers, George E. Needham, Henry L. Coe, and E. 0. Powers, as part- 
ners under the firm name and style of Coe-Powers & Co., were engagea in 
the manufacture of certain products of iron by the opération of a large iron 
mill at Findlay, Ohio. 

"(2) On said 27th day of August 1898, said B. F. Powers and George E. 
Needham flled their pétition for receiver, dissolution of partnership, and 
équitable relief in the court of common pleas of said county of Cuyahoga, 
naming H. L. Coe and E. G. Powers défendants therein, and setting forth 
in their said pétition the facts followlng, to wit: That said partnership liad 
been formed as and for the purpose aforesaid in December, 1897. That ad- 
justments and changes were necessary requiring additional capital and lia- 
bility, which capital and liability the plaintifEs were, to some extent, com- 
pelled to advance and assume largely in excess of the amounts advanced 
and obligations assumed by the défendants, or either of them; for wliich 
amounts so advanced and obligations assumed by the défendants the plain- 
tilïs had no security; and that there is an irreconeilable différence of opinion 
between the plaintiffs and défendants as to the management of the busi- 
ness, and the plaintiffs will sustain irréparable Injury unless a receiver is 
appointed to take charge <jf the assets of the firm, and administer the same 
for the interest of the members thereof, the creditors and ail persons inter- 
ested. That the firm had on hand a large quantity of raw material, with 
supplies of coal and other articles, and bas unfllled contracta for tubing and 
other things manufactured by said firm aggregating $150,000. That, if the 
said orders can be fllled under compétent and economical management, there 
will be a large net profit realized therefrom; and that. If they are not fllled, 
and the work should stop, there will be a great loss, not only of the benefits 
of the contracta made with the purehasers, but there will be a great sacrifice 
on materials and supplies on hand. And the plaintiffs further say that, 
when said firm was formed, it was agreed that the same should exist only 
so long as the same was prospérons and satlsfactory to the plaintiffs; that 
said business, not being prospérons, is not satlsfactory to the plaintiffs; and 
that they hâve a rlght to hâve said firm dissolved, the assets reduced to 
money, and applied on the debts, and the balance divided among the mem- 
bers of the firm. And the plaintiffs further say that it will be advantageous 
for said receiver to continue the business, at least to the extent of flUing the 
ordera now existing, and working up material now on hand, purchasing such 
material as may be necessary for the economical management of the busi- 
ness. And concluding with a prayer that a receiver be appointed for the 
purpose aforesaid. 

"(3) That, no opposition to said pétition and prayer being interposed by 
the défendants, W. A. Creech was, on the 27th day of August, 1898, 
duly appointed by said court of common pleas of said county as receiver, 
and as such duly qualified according to law, and immediately entered upon 
the performance of his duties as such receiver, and so continued under the 
orders of said court until relieved therefrom as hereinafter stated. 

"(4) That on said 27th day of August, 1898, there was due and payable to 
said labor claimants, the several amounts set opposite their respective names 
for labor performed as operatives for the défendants in their said mill 
within three months next preceding that date, the several sums set opposite 
their respective names in aaid schedule attached to thls agreed statement of 
facts, and marked 'Bxhibit A.' That, prior to the flling of the pétition in 
bankruptcy, said labor claimants, and each of them, flled with said receiver 
an itemized and duly-verlfied statement of their said account for allowance 
and payment by said receiver as secured labor claims under the provisions 
of section 3206a, Kev. St. Ohio. 
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"(5) TJnder the order of said court said receiver converted the assets of 
said flrm Into money, duly reporting the same to said court. December 24, 
1898, a pétition In Involuntary bankruptcy was filed by Samuel Mather et al. 
against said partnershlp o£ Ooe-Powers & Oo., as well as agalnst the indi- 
rldual members of said flrm, of the pendeney of whlch pétition the said 
receiver had notice wlthln one week after the flling thereof. On the 12th 
day of January, 1899, said W. A. Creech, receiver, duly filed In said court 
his report of that date, a copy of which, with ail Indorsements thereon, is 
hereto attached, marked 'Exhlblt B,' and made a part of this stipulation. 
It is admitted that the statements set forth in the said motion are true; that 
the list of said labor claimants mentloned In said motion is the same as 
attached to thls statement of facts and marked 'Exhibit A,' and that no pay- 
ments hâve subsequently been made to apply thereon. On the 13th day of 
January, 1899, said motion was granted by W. C. Ong, one of the judges 
oi said court of common pleas, and duly entered upon the journal of said 
court; but said receiver, actlng upon advlce of his counsel, dld not comply 
wiîji said order granting said motion, and the order granting said motion 
wasNQever appealed from, or in any way modifled, except so far as the same 
may be found to hâve been affected by the proceedlngs In bankruptcy then 
pendlng, or by the subséquent rulings of the state courts as hereinafter set 
forth. On February 27, 1899, said co-partnership of Ooe-Powers & Co., and 
the Indlvidual members thereof, were duly adjudged banlirupt on grounds 
set out in opinion of Judge Kicks, reported in 92 Fed. 3.33, and on the 7th 
day of April, 1899, Henry S. Davis, Esq., was duly elected by the creditors 
of said bankrupts as trustée, and duly qualilied as such, and on May 13, 1899, 
said Henry S. Davis, trustée as aforesald, filed his answer and cross pétition 
In said case In said common pleas court,- asklng an order from said court 
directing Its said receiver to turn over to hlm ail propertles and assets of 
the partnershlp of said Coe-Powers & Oo. Thls was the first appearance in 
that case by said trustée. May 30, 1899, said trustée filed his application In 
the TJnited States district court, Northern district of Ohio, Eastern division, 
in said cause, being No. 83, in bankruptcy, for a summary order upon the 
receîver, W. A. Oreech, directing hlm to turn over ail property to said trus- 
tée, whlch order was granted by said court, and of whlch said receiver had 
due notice, and to which order no error or appeal has been prosecuted. 

"(6) .Tune 13, 1899, said cause, stlll pending In the said court of common 
pleas, came on to be heard on the application of said trustée for the pos- 
session of said assets, and on the application of said labor claimants for the 
payment of the several amounts due them under the former order of said 
Judge Ong, and upon full considération by said court the application of said 
trustée was refused, and an order entered for the payment of said labor 
claims under the former order of Judge Ong, and further ordered that the 
resldue of said funds and assets be turned over to said trustée In bankruptcy; 
to which order and judgment of the court In that behalf said trustée, by his 
counsel, excepted, and upon proceeding in error to the circuit court of said 
county of Cuyahoga, prosecuted by said trustée to said court, the said circuit 
court reversed the order of Judge Dissette in that behalf, and directed said 
receiver to turn over ail of said assets to said trustée, the grounds of reversai 
appearing In Davis v. Coe, 19 Ohlo Cir. Ct. E. 639, to whlch ruling of said 
court in that behalf said labor claimants at the time excepted, and set about 
to institute proceedlngs In the suprême court of Ohio to reverse said order 
of the circuit court After the expiration of the time limit for proving of 
claims agalnst said bankrupt's estate, It was stipulated between the said 
labor claimants, the said trustée, Henry S. Davis, and ail other persons In 
any manner Interested in said estate, that said funds be turned over to said 
trustée without further proceedlngs In the state courts, and without préju- 
dice to the Interest of any parties to said stipulation, and that their re- 
spective rights be determlned by the référée or the court to which said 
cause may be carrled for review upon the statement of facis herein set 
forth, and the terms of the said stipulation, whlch said stipulation was 
duly approved and signed by ail of said parties in Interest. It was and Is 
one of the provisions of the said stipulation that one of the said labor claim- 
ants, to wit, the above-named Archibald Laird, mlght prove his indlvidual 
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clalm; whlch gald clalm so proven, and whlch was then and there so proven 
according to law, should be submitted as test case, by the décision of whlch 
ail parties to the sald stipulation should ablde; that, If Archlbald Laird 
be found entltled to the payment In fuU of hls sald clalm, then ail the resi- 
due of sald clalmants should be pald In like manner as set forth In sald 
Schedule A; a fortiori, if the claim of said Archlbald Laird be not sustained, 
then none of said clalmants should be paid as preferred claims. Said funds 
being turned over to sald trustée, said Archlbald Laird's clalm being duly 
proven and filed as a secured claim with said refieree for allowance, to the 
allowance of which as a secured, preferred, or priority claim the State 
National Bank, a créditer, and the trustée, filed objections with said referec. 
and upon hearing of said objections, and under said stipulation and agreed 
statement of facts, the référée held and decided that said labor clalmants 
held no liens upon said funds, nor were they preferred or priority cred- 
itors under any provisions of the banknapt aet or the laws of Ohio, or order 
of sald court of common pleas of January 13, 1899, hereinbefore referred to. 
And thereupon this cause was submitted to his tionor, Judge A. J. Ricks, 
by pétition in review, as set forth in the i)etition in this case. 

"(7) It Is conceded that section 3206a, Rev. St. Ohio, upon whlch thèse labor 
clalmants rely, as well as upon the décisions of the court of common pleas 
of January 13, 1899, is In words following, to wlt: 'In ail cases where 
property of an employer is placed in the hands of an assignée, or receiver, 
or trustée, claims due for labor performed wlthin the period of three months 
prior to the time such assignée, receiver or trustée Is appolnted shall be 
first paid out of the trust fund in préférence to ail other claims agalnst such 
employer, except claims for taxes and costs of administering the trust' And 
that said section was in fuU force at the time of and durlng the whole period 
covered by this controversy. And it is further admitted that sald firm of 
Coe-Powers & Go. was, on the 27th day of August, 1898, In fact insolvent." 

The district judge held, afflrming the report of the référée, that the claim 
of préférence for labor performed within three months before the appoint- 
ment of the receiver in the -Ohio court did not constitute a preferential 
claim. This proceeding brlngs that judgment in review. 

J. A. Bope and A. B. Thompson, for petitioners. 
F. S. McGowan, for respondents. 

Before LURTON, DAY, and SEVEEENS, Circuit Judges. 

DAY, Circuit Judge, after stating the foregoing faets, delivered 
the opinion of the court. 

The détermination of the right to priority of the demanda of the 
labor claimants in this case dépends in the lirst instance upon a 
construction of the Ohio statute (section 3206a). This act was 
passed April 18, 1883, and is entitled "An act supplementary to sec- 
tion 3206 of the Revised Statutes of Ohio, providing a lien for la- 
borers, miners, mechanics and others, for their labor." 80 Ohio 
Laws, 80, p. 183. It reads as follows: 

"Laborers and employés of any persons, association of persons or corpora- 
tion, whether such employment be at agriculture, mining, manufacture or 
other manual labor, shall bave a lien upon the real property of their emplov- 
ers for their wages, which is hereby declared to be superior to the following 
liens taken or attaching during the existence of such unpaid labor claims, to 
wit: liens of attachment, liens of mortgage given or taken at a time of 
actual insolvency of the debtor, or with a view of preferrlng creditors or to 
secure a pre-existing debt, and superior to ail claims for homestead or other 
exemptions, except under section fifty-four hundred and thirty; and in ail 
cases where property of an employer is placed in the hands of an assignée, 
receiver or trustée, claims due for labor performed within the period of three 
months prior to the time such assignée, receiver or trustée is appoiuted, 
shall be flrst pald out of the trust fund, in préférence to ail other claiips 
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agalnst such employer, except clalms for taxes ând the costs of admlnister- 
ing the trust. The lien hereln provlded shall be deemed to be walved by 
the laborer or employé, as to any portion of such labor, unless wlthin thlrty 
days froin the expiration of three months from the performance of such 
portion, he shall file wlth the recorder of the county where the labor was 
performed, an itemlzed statement verifled by affldavlt, of the amount, kiad 
and value of the labor performed wlthln said period, wîth ail crédits and 
offsets, and the amount then due him therefor, which verifled statement, 
when so flled shall be recorded in a book kept for the purpose, and shall 
become and opèrate as a lien upon the real property of the employer without 
any spécifie description thereof, for the period of one year from and after 
the flling thereof, and if an action Is brought to enforce the lien within 
that time, it shall continue in force until finally adjudicated; and the pro- 
ceedlngs to enforce such lien shall be the same as in other cases of lien, 
agalnst the owner of the property and ail other persons Interested provided 
that if several persons hâve or obtained liens under the provisions of this 
section, agalnst the property of the same employer, they shall hâve no prior- 
Ity among themselves, but ail shall be pald pro rata, nor shall they hâve 
priorlty over those obtainlng liens under sections thlrty-one hundred and 
eighty-four, thlrty-one hundred and elghty-flve, thlrty-one hundred and eighty- 
six and thlrty-one hundred and eighty-seven of this chapter, but the persons 
obtainlng liens under said sections thlrty-one hundred and eighty-four, thirty- 
one hundred and elghty-flve, thirty-one hundred and eighty-six, and thlrty- 
one hundred and eighty-seven shall hâve priorlty as provlded therein." 

This section undertakes to provide a means by which laborers 
or employés can obtain a lien upon the real property of their em- 
ployer which shall be superior to certain other liens named. The 
lien thus provided for is to be obtained by filing with the recorder 
of the county where the labor was performed, within thirty days 
from the expiration of three months from the performance, an item- 
lzed statement, verifled and authenticated as directed in the statute. 
Into the body of this statute this provision is injected : 

"And in ail cases where property of an employer is placed In the hands of 
an assignée, receiver or trustée, claims due for labor performed within the 
period of three months prier to the time such assignée, receiver or trustée 
is appointed, shall be flrst pald out of the trust fund, in préférence to ail 
other claims agalnst such employer, except claims for taxes and costs of 
administering the trust." 

It is not specifically stated in this connection that the claim in 
favor of the laborer thus to be preferred shall be a lien upon the 
debtor's property, but it is provided that, in the event property 
of an employer is placed in the hands of an assignée, receiver, or 
trustée, such claim shall be flrst paid out of the trust funds, in préf- 
érence to ail other claims excepting only taxes and costs of admin- 
istering the trust. As the statute reads, claims of ail classes are 
to be iH>stponed to the labor claims accruing within the period 
mentioned, whether the same hâve theretofore constituted liens 
upon the property or not. It is the manifest purpose of this stat- 
ute to give this class of claims a préférence over ail other demands 
whatsoever with the exception of taxes and costs of administra- 
tion. We learn from the agreed statement of facts in this case 
that the receiver, after his appointment on August 27, 1898, and 
Defore any interférence to acquire the estate for the trustée in l)ank- 
niptcy, had reduced the property of the insolvent to money, and had 
a fund in his hands more than sufiflcient to pay thèse labor claims 
which had been duly flled with him. Independently now of any 
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effect which the bankruptcy proceedings may hâve upon the ques- 
tion of the standing of thèse claims as a lien upon the fund, it is 
apparent that it is the purpose of the Ohio statute, when property 
of an employer shall be placed by assignment or receivership be- 
yond the reach of those who may hâve assisted in its création by 
their labor to the extent of claims which hâve accrued within three 
months prior thereto, to fasten upon it a charge which shall yield 
in priority of payment only to taxes and costs of administering the 
trust. This being the object and purpose of the statute, it seems 
to us tantamount to charging upon such funds a speciûc lien in 
favor of this class of creditors. Persons who deal with an employer 
after the passage of this statute must be held to know that, in case 
the property is placed in the hands of an assignée or receiver, the 
resulting fund from the administration of such trust shall flrst be 
subjected to the payment of such liens. Such a charge is in fact a 
lien. 2 Bouv. Law Dict. p. 47, deânes a lien as: 

"A hold or clalm which one person has upon the property of another as 
securlty for some debt or charge. In every case in which property, either 
real or Personal, is charged with the payment of a debt or duty, every such 
charge may be denominated a lien on the property. Whit. Lien. It differs 
from an estate in or title to the property, as it may be discharged at any 
tlme by payment of the sum for which the lien attaches. It differs from 
a mortgage in the fact that a mortgage is made, and the property delivered, 
or otherwise, for the express purpose of seeurity; while the lien attaches as 
Incidental to the main purpose of the bailment, or, as in case of judg- 
ment, by mère act of the law, wlthout any act of the party. In this gênerai 
sensé the word is commonly used by English and American law writers to 
include those preferred or privileged claims given by statute or by admiralty 
law, and which seems to hâve been adopted from the civil law, as well as 
the seeurity existing at eommon law, to which the term more exactly ap- 
plies." 

In the fund realized from the administration of the trust, labor 
claimants who hâve performed service within three months before 
the property was taken to the uses,of the trust hâve an interesi. 
The statute charges the fund in their favor with the amount of 
their claims. We are of opinion that this is a charge or lien which 
cannot be interfered with to the préjudice of those entitled to it 
under the statute. An attempt to raise the assignment or discharge 
the receiver, ignoring the statutory charge in favor of labor claim- 
ants, would be nugatory as to them. The statute has vested this 
right in cases of this character by a distinct charge upon the fund, 
which, if it could be said not technically to constitute a lien, has, 
nevertheless, ail the characteristice and effect of one. This section 
of the statutes has not been before the suprême court of Ohio for 
construction, so far as we are advised. In the state circuit court 
of the Sixth circuit it was held that a laborer in such case was en- 
titled to a préférence in payment for work done without flling an 
itemized account with the recorder, as is required where a lien 
is acquired upon real estate; and that court held, furthermore, that 
the législature has the constitutional power to make such claim for 
labor superior to ail other liens. Trust v. Oil Co., 19 Ohio Cir. Ct. 
R. 727. In the case of Devine v. Taylor, 12 Ohio Cir. Ct. E. 729, 
the same court, speaking of a laborer who had performed service 
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within tirée months next preceding the appointment of a receiver, 
Bays: 

"He cornes under this clause, and, so far as hls claim is concerned, we 
thlnk he obtalned a lien In préférence to the other gênerai creditors who 
appear In thls case." 

In Goebel's Obio Probate Report (page 94), in an opinion which 
we are informed by a note was aiBrnied by the circuit court of Ham- 
ilton county, it is said: 

"The middle clause of said section, herein referred to, gives to employés, 
where property of an employer is placed in the hands of an assignée, re- 
ceiver, or trustée, a lien upon the trust fund in préférence to ail other claims 
against such employer, except claims for taxes and the costs of administering 
the trust, when such claims hâve accrued during the three months preceding 
the appointment of such assignée, trustée or receiver." 

We therefore ;reacli the conclusion that it was the purpose and 
object of this statute, which has been made effectuai by its terms, 
to make a charge or lien upon the fund arising from property placed 
in the hands of a receiver in favor of labor claimants for service 
performed within three months. 

It is claimed, however, that, the pétition in bankruptcy having 
been flled within four months of the appointment of a receiver, 
the lien is avoided, under section 67, Bankr. Act 1898, subds. "c," 
"f." Subdivision "c" undertakes under certain circumstances to 
avoid liens. It is aimed at certain liens which are "created by or 
obtained in or pursuant to any suit or proceeding at law or in 
equity, including an attachment upon mesne process or judgment 
by confession, which was begun against a person within four months 
before the filing of a pétition in bankruptcy." This is not a lien 
created by suit or proceedings at law or in equity. The lien is stat- 
utory, and is given perforée of the statute to those who hâve per- 
formed labor within three months of the receivership. No more, 
in our judgment, does it come under subdivision "f," which provides : 

"That ail levles, judgments, attachments or other liens, obtained through 
légal proceedings against a person, who is insolvent, at any time within four 
months prier to the flling of a pétition in bankruptcy against him, shall be 
deemed null and void in case he is adjudged a bankrupt, and the property 
affected by the levy, judgment, attachment, or other lien, shall be deemed 
whoUy discharged and released from the same. and shall pass to the trustée 
as a part of the estate of the bankrupt." 

The lien of the statute is certainly not a levy, judgment, or at- 
tachment obtained through légal proceedings. It is true, the re- 
ceiver in the state court was appointed in légal proceedings, but 
the lien was not obtained as a resuit of a proceeding with a view 
to its establishment. It was created by the statute upon the hap- 
pening of the events preceding, — the performing of the labor, and 
the placing of the employer's property in the hands of a receiver. 

Thèse views are in harmony with the décision of the United States 
district court in Wisconsin in Ee Kerby-Dennis Co., afftnned in 36 
C. C. A. 677, 95 Fed. 116. In aflQrming the holding of Judge Sea- 
man in the district court, who held that the lien for labor created 
by the Michigan statute was not dissolved by the bankruptcy act, 
Jndge Jenkins, delivering the opinion, says: 
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"It is to he observed that thé lien In the case before us was not obtalned 
through 'légal proceedings.' It is a créature of the statute, arising from, and 
immediately upon, the performance of labor. The légal proceedings contem- 
plated by the statute do not create a lien, but enforce a lien already existing." 

After summarizing the provisions of section 67 and quoting sec- 
tion 67c, -which provides "a lien created by or obtained in or pur- 
suant to any suit or proceedings at law or in equity * » • 
shall be dissolved," etc., the learned judge says: 

"It is thus clear to us that the design of congress was to protect ail liens, 
whether arising by contract or by statute, and only to avoid those which are 
In fraud of the act, and those which hâve been secured by and arise from 
légal proceedings within the limited time specifled before the bankruptcy. 
'Expressio unius est exclusio alterius.' We cannot indulge the presumption 
that congress intended to avoid a lien secured by the act of labor, and pre- 
served and continued in force only when légal proceedings were instituted 
within a specified time. Such construction would avoid ail mechanics' liens, 
and ail the liens of laborers, which the laws of the varions states hâve for 
years sought to protect and to prêter." 

See, also, In re Emslie, 42 G. C. A. 350, 102 Fed. 291. 

It is true, in the Kerby-Dennis Case the lien under considération 
is specifically given by the statute when the labor is performed, 
but in the construction we hâve given to the Ohio statute the lien 
arises when the property has been placed in the hands of a receiver, 
as pointed out in the statute. We do not think such liens, créa- 
tions of the statute, come within the letter or spirit of section 67, 
which avoids cer-tain judgments and liens. 

This view of the case i*enders it unnecessary to détermine the 
eflect of the order of the state court, made after instituting pro- 
ceedings in bankruptcy on application of the receiver, ordering him 
to pay the labor claims. It is to be remarked that, before the order 
was complied with, the trustée in bankruptcy intervened; and, 
while the common pleas court ordered the fund to be turned over 
to the labor claimants, upon review in the circuit court that order 
was reversed, and the fund ordered to be turned over to the trustée 
in bankruptcy to be administered in the fédéral court. We rest 
our décision upon the proposition that upon the facts disclosed 
a- lien had been created under the state statute in favor of thèse 
labor claimants, which was not devested by the proceedings in bank- 
ruptcy, and that the fund was chargeable with this lien, which 
should be recognized and enforced in the bankruptcy court. In 
this view of the case, we think the district judge erred in denying 
a préférence of claim in favor of thèse laborers. It is undoubtedly 
true that the bankrupt act has made provision for 'the payment of 
certain preferred claims, and that the provision of that act in ad- 
ministering an estate in bankruptcy supersedes the state law upon 
the same subject; but where the lien has attached before the fund 
has been turned over to the bankruptcy court, and is not one 
avoided by the act, it will be respected, although it may hâve arisen 
under a state statute. Judgment reversed, and case remanded to 
the district court, with instructions to make such orders in dis- 
tributing the estate as may be necessary in conformity to this opin- 
ion; the costs of this proceeding to be paid by the trustée out of 
the funds in his hands. 
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In re OAEPENTER. 

(Circuit Court of Appeals, Pifth Circuit May 31, 1901.) 

No. 1,046. 

Bankruptct— Exemptions— CoNDUCTiNG Business tjndeh Fictitious Namb. 
The fact ttiat a banlirupt had been for a number of years conducting 
business under tlie name of "Red Grocery Company" did not constitute a 
représentation ttiat ttie business was owned by a partnership, nor does it 
affect hls riglit to bis exemptions, under the Plorlda constitution, from 
the Personal property employed in tlie business, of which he was the sole 
owner. 

In Bankruptcy. On pétition by bankrupt for revision of proceed- 
ings in matter of law. 

John Eagan and Joseph A. Edmondson, for petitioner. 
E. W. Williams, for respondent. 

Before PAKDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCOKMICK, Circuit Judge. The record in this case is meagei*. 
From the transcript of the record and the briefs of counsel, it ap- 
pears somewhat doubtful whether the adjudication of the petitioner 
to be a bankrupt was had on his own pétition, as a voluntary bank- 
rupt, or on the pétition of the C. B. Eogers Company, créditer. 
The answer recites that on the 16th day of November, 1899, the 
C. B. Eogers Company, creditor, petitioned the district court to ad- 
judge E. B. Carpenter and GrifiQn Wilson, partners, conducting a 
mercantile business as the Eed Grocery Company, to be banknipts; 
that after pleading and hearing before the judge of the court, in 
open court, E. B. Carpenter was adjudged to be a bankrupt by the 
judge, in open court, on December 4, 1899; and Exhibit A to the 
pétition for review recites that: 

"Whereas, the pétition of Richard B. Carpenter having been this day re- 
ferred to me in the absence of the district judge, for adjudication thereon, 
it is therefore ordered and adjudged that the sald Richard B. Carpenter be, 
and he is hereby, declared a bankrupt, wlthln the true Intent and meaning of 
the act of congress entitled 'An act to establlsh a unlform System of bank- 
ruptcy throughout the United States,* approved July 1, 1898. 

"Witness my hand at the city of Tallahassee, in sald district, this sixth 
day of December, A. D. 1888. John J. Hodges, Référée." 

It clearly appears that Carpenter was a married man, a citizen 
of Plorida, who_ had for many years resided with his family in the 
Northern district of Florida. At the time he was adjudicated a 
bankrupt his family consisted of himself, his wif e, a son in his seven- 
teenth year, a daughter in her sixteenth year, another son in his 
eleventh year, and a little girl in her fourth year. From some time 
in 1895 until his adjudication to be a bankrupt he did business in 
Tallahassee, under the name of "Eed Grocery Company." At the 
time of the adjudication in bankruptcy he owned the house and lot 
which he and liis family used as a homestead; also a stock of goods 
in a store known as "Eed Grocery Company"; also a stock of goods 
in a store known as "Bee Hive Cash Grocery"; also one horse, two 
wagons, and two sets of harness. It appears, from an exhibit at- 
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tached to the brîef of counsel who represented the creditors, that 
the bankrupt by his Schedule B (5) claimed exemptions as follows: 

"(1) The east half of lot 247, old plan of the clty of Tallahassee, as stated 
in Schedule B (1), together with the dwelling house and ail Improvements 
thereon, is hereby claimed as the homestead of myself and famlly, my belng 
and havlng been for the past ten years and over the head of a family residing 
in the state of Florida, sald property having been occupied by me and my 
family as a homestead for the past ten years. I am entitled to the same 
under article 10, § 1, of the constitution of the state of Florida. 

"(2) One thousand dollars, in cash money, to be pald from the proceeds 
of the sale of the above property enumerated in Schedule B (2) and (3), to 
which I am entitled under article 10, § 1, constitution of the state of Florida, 
as the head of a family now residing in the state of Florida, myself and 
family having reslded continually in Tallahassee, Fia., for past ten years and 
over." 

From Exhibit B to this counsel's brief it appears that: 

"The following is a schedule of property designated and set apart to be 
retalned by the bankrupt aforesaid as his own property, under the provisions 
of the acts of congress relatlng to bankruptcy: 

"(A) One thousand dollars' worth of Personal property, under article 10, 
§ 1, constitution of state of Florida, owned by sald bankrupt, the head of a 
family residing in the state of Florida, to vrit: 

"(1) Wearing apparel, of one suit of clothes, $7; overcoat, $5; four under- 
suits, $5; hat and shoes, $3; total of $20. (2) The following articles of goods 
and merchàndise sltuated In store (with Itemized llst of goods and value of 
each item on pp. 1 to 9), Ç669.73. The above priées being quotatlons and In- 
voice priées on above goods if new, for dépréciation In value thereof I hâve 
set apart same at ten per cent, discount thereon, to wlt, $602.76. (3) Horse, 
$67.50. (4) Set harness, $15.30. (5) Delivery wagon, $18.00. (6) Also the 
following articles of goods and merchàndise, sltuated and being In the store 
building (with itemized llst of goods and value of each item on pp. 9 to 11), 
$306.76. The above being fuU value thereof when new, I hâve set apart same 
at 10 per cent discount thereof for dépréciation thereof, to wit, $276.09. Ré- 
capitulation of Personal property set aside: 

(1) Wearing apparel, total $ 20 00 

(2) Goods in Bee Hlve Store, total 602 76 

(3) Horse, wagon, and harness, total 100 80 

(4) Goods in Eed Grocery Store, total 276 09 

(5) Cash in money, total 35 

Total $1,000 00 

"Walter A. Demilly, Trustée. 
"(B) The east half of lot two hundred and forty-seven (347), old plan of 
the City of Tallahassee, Florida, together with the dwelling house and ail 
improvements thereon, the homestead of said bankrupt, Richard B. Carpenter, 
the head of a family residing and having resided in the state of Florida, 
county of Léon, contlnuously for the past ten years and to this date; said 
east half of said lot being and running eighty-five feet east and west, and 
one hundred and seventy feet north and south; said bankrupt, with his fam- 
ily, having reslded for the above-stated tlme, and are still residing and living, 
in said lot and occupying said house thereon. It Is claimed under article 10, 
§* 1, constitution of state of Florida. Walter A. Demilly, Trustée." 

This report was flled on January 9, 1900. On January 29, 1900, 
the C. B. Kogers Company flled exceptions to the trustee's report, 
ail of which were OYerruled by the court, except the fourth, which 
is in thèse words: "(4) The property set apart by the trustée was 
sold to the Red Grocery Company, a flrm, and is not subject to any 
claim of exception by the flrm or by any member thereof." The 
answer avers that on February 27, 1900, the judge made his order 
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thereon, sustaining the fourth exception. It appears, however, that 
the judge made some order (not set out in the transcript) dated 
February 2, 1901, which provided that the référée should give no- 
tice to parties in interest that they mlght submit évidence before 
Iiim on the claim of the bankrupt for exemption, as directed in said 
order, within 15 days therein limited. The référée gave the notice 
required, and heard évidence, which he on February 18, 1901, ad- 
judged showed that ail the property was the property of the Red 
Grocery Company; that it was ail purchased under the name of the 
Eed Grocery Company; that the business was held out to the world 
as a flrm, and the goods were purchased as for a flrm; and further 
adjudging that "the claim for exemption out of the moneys now in 
this court and in thia case be, and is hereby, refused and denied." 
The bankrupt requested that the évidence and the finding and order 
of the référée thereon be certitied to the judge for review by him, 
and the same was duly so certifled on March 7, 1901. On the Ist 
day of April, 1901, the judge of the court of bankruptcy made the 
following order: 

"In re Richard B. Carpenter, Bankrupt. 

"This cause belng submitted to the court for review of the Judgmcnt of 
the référée hereln denylng the rlghts to exemptions claimed by the bankrupt 
as a head of a famlly reslding In the state of Florlda, and the évidence sub- 
mitted to and consldered by the référée at the hearlng before him as to right 
of bankrupt to hls exemptions belng submitted to the court, wlth the ref- 
eree's certlficate as to hls findlngs in the matter, upon considération of the 
évidence by this court it Is consldered that the évidence set out In referee's 
certiflcate and flled herein, as Introduced agalnst the bankrupt's claim by 
creditors, consistlng of clalms filed agalnst bankrupt in the name of the 
Red Grocery Company, letters wrltten by the Red Grocery Company, checks 
and bank books of Bed Grocery Company, and ex parte affldavlts of cred- 
itors, ail of which were admitted by the référée wlthout belng identlfied or 
supported by oath of witnesses before référée, are excluded from considéra- 
tion, as belng Improperly admitted by référée and not légal évidence In the 
premises. The testlmony submitted as to certain books belng tampered wlth 
is also not consldered, as same is Irrelevant to the issue herein, and was 
négative testlmony. The only testlmony consldered by the court as bearlng 
on and pertinent to the issue Is testlmony submitted In behalf of bankrupt 
to sustaln hls claim to exemptions, consistlng of the évidence of R. B. Car- 
penter, the bankrupt, George W. Saxon, B. B. Wllson, Robert H. Mickler, 
Griffln S. Wllson, F. 0. Gllmore, and Fred T. Myers; and it appearing by 
said évidence that the said R. B. Carpenter was dolng business at date of 
his adjudication as bankrupt In the flrm name of the Bed Grocery Com- 
pany, and that he had been engaged In same Une of business slnce 1895 
under said flrm name of Bed Grocery Company, purchaslng goods and mer- 
chandise, and conducting his business under said firm name, thus holding 
hlmself up to the public as a flrm, and there being no évidence that any 
créditer had any knowledge it was not a firm, it Is consldered and adjudged 
by the court that he is not entltled to exemptions claimed out of the Personal 
property owned by him at date of hls adjudication as bankrupt, and that 
the judgment of the référée herein denylng the claim of bankrupt to exemp- 
tions is hereby affirmed; to which ruling and déclaration the bankrupt, by 
hls attomey, excepted, and gives notice of hls application to the circuit court 
pf appeàls for thé Flfth circuit to revise and superlntend the judgment 
herein rendered. Done at Pensacola, Florlda, this first day of Aprll. 1901. 

"Ohas. Swayne, Judge." 

It is clear from the language of the foregoing order that the 
judge found that the property in question was owned by the bankrupt 
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at the date of hîs adjudication to be a bankrupt, for he says: "It 
ÏB considered and adjudged by the court that be [the bankrupt] 
is not entitled to exemptions claimed out of the personal property 
owned by him at date of his adjudication as bankrupt, and that the 
judgment of the référée herein denying the claim of bankrupt to 
exemptions is hereby afSrmed." He had referred to the évidence 
improperly considered by the référée, and to the testimony of the 
varions witnesses which the court considered as bearing on, and 
pertinent to, the issue, and then says: "And it appearing by said 
évidence that the said R. B. Carpenter was doing business at date 
of his adjudication as bankrupt in the firm name of the Red Grocery 
Company, and that he had been engaged in same line of business 
since 1895 under said firm name of Red Grocery Company, purchas- 
ing goods and merchandise, and conducting his business under said 
firm name, thus holding himself up to the public as a flrm, and there 
being no évidence that any créditer had any knowledge it was not a 
firm," he pronounces judgment as given above. It is manifest that 
the judge found, as he must necessarily hâve found from the proof, 
that the Red Grocery Company was not a flrm, but that R. B. 
Carpenter, the bankrupt, was the sole proprietor, doing business 
under that name, which the judge called a "flrm name," and he con- 
cludes as matter of law that the doing business under a name not 
the true name of the trader is to hold himself out to the public as a 
flrm. In our opinion, the leamed judge erred in this conclusion of 
law. It is not disputed that the constitutional provision in référ- 
ence to exemptions is as claimed by the bankrupt. Const. Fia. art. 
10, § 1. It is not disputed that the bankrupt is a person entitled tô 
claim the exemptions provided in that article of the constitution. 
It is not suggested that there is any statute in riorida prohibiting 
the citizens of that state from using a iictitious name under which 
to do business therein. It is matter of common knowledge that 
where no such statute exists many persons do business in that way 
under an assumed name which would be appropriate for a firm. 
But there can be no such thing as a partnership with only one 
member. Stirling v. Heintzman (Mich.) 4 N. W. 165; Brennan v. 
Pardridge (Mich.) 35 N. W. 85. There is no presumption of law or 
fact that any flrm name includes any number of persons more than 
one. Bobinson v. Magarity, 28 111. 426. 

The provisions of the constitution of Florida with référence to ex- 
emptions are liberally construed in that state, so much so that a 
waiver of any beneflt of exemption laws, or an agreement that ail 
the debtor's property shall be subject to levy and sale, contained 
in a promissory note, is inoperative as against the policy of the 
exemption laws. Garter's Adm'rs t. Carter, 20 Ma. 558, 5 Am. 
Rep. 618. 

If the doing business under the name of the "Red Grocery Com- 
pany" tended to prove, when standing alone, that the business was 
that of a partnership (which it does not, in our opinion), it certainly 
would not deprive a citizen who was the sole owner of the business 
and the goods engaged in the trade of claiming the beneflt of the 
exemptions secured by the constitution of Florida. If ihat fact 
109 F.— 36 
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alone raised the conclusive presumption of fraud against a trader 
in his dealings with persons from wliom he purchased goods on a 
crédit (which it clearly does not), a créditer might obtain judgment 
in an action for the fraud, obtaining property by false pretenses or 
false représentations, which would be exempt from the opération of 
a discharge in bankruptcy, so that such a discharge would not re- 
lease the bankrupt from liability therefor. 

We conclude that for the error indicated the judgment of the 
district court in bankruptcy must be reversed, the exception of the 
creditor to the report of the trustée setting aside to the bankrupt 
his exemptions under the constitution of Florida should be over- 
ruled, and the action and report of the trustée in référence thereto 
confinned. 



H. B. CLAFLIN CO. T. UNITED STATES. 

(Circuit Court, S. D. New York. April 19, 1901.) 

No. 3,003. 

U'USTOMS DUTIBiB— FiGUKBD COTTON QOODS— CONSTRUCTION OF StATUTE. 

Paragraph 313 ol' the tarlfC act of 1897, imposlng a duty, addltional 
to that to which cotton goods are subject under the countable clauses, 
on "cotton cloth In which other than the ordinary warp and fiUing 
threads hâve been introduced In the process of weavlng to fonn a figure," 
Bhould be construed as though it read "cotton cloth In which threads 
hâve been Introduced to form a figure, which threads are other than the 
ordinary warp and fllling threads"; the word "ordinary" havlng refer- 
• ence to the threads which ordlnarlly go to make up the plain fabric, and 
which cannot be removed wlthout destroylng Its Integrity, as distln- 
guished from threads Introduced to form a figure and for no other pur- 
pose, whether warp or fllling threads, or Introduced In the process of 
weavlng by separate and Independent machinery used solely to put In 
the figure. Dotted swlsses and madras or damask goods ornamented 
with spots or figures woven In by independent fiUing threads, portions 
of which are afterwards eut away, are subject to addltional duty under 
such paragraph. 

Albert Comstock, for the importera. 
Charles D. Baker, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandise in question com- 
prises varions woven cotton goods, which, for convenience, are classi- 
fied as follows: Exhibits 1 and 2 are known as "dotted swisses," 
being ornamented with dots made with a swivel shuttle. Exhibits 
3 and 4 are madras or damask goods, ornamented with spots or 
figures woven in by independent fllling threads introduced for that 
purpose, portions of which threads hâve been afterwards eut away. 
Exhibit 5 is a bunch of lappets, not comprised in the above im- 
portations, and which are made by a needle and machinery, as will 
be hereafter explained. The goods were assessed for duty under 
the. countable clauses of paragraphs 304 to 309 of the tarifif act of 
1897, and also under paragraph 313 of said act at an additional 
two cents per square yard. There is no dispute as to the assess- 
ment of duty under the countable clauses. The only question is 
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whether thèse goods are additionally datiable at two cents per 
square yard under paragraph 313. Said paragraph is as foUows : 

"(313) Cotton cloth In which other than the ordlnary warp and flUing 
threads hâve been introduced in the process of weavlng to form a figure, 
whether known as lappets or otherwise, and whether unbleached, bleached, 
dyed, colored, stained, palnted, or printed, shall pay. In addition to the duty 
herein provided for other cotton cloth of the same description, or condition, 
weight, and count of threads to the square Inch, one cent per square yard 
If valued at not more than seven cents per square yard, and two cents per 
square yard if valued at more than seven cents per square yard." 

AU the articles in question are cotton woven, flgured or fancy; 
and there is no substantial différence between the swisses, damasks, 
or madras, so far as the résultant material or ornaments are con- 
cerned. 

Counsel for the importer contends that the word "ordinary," in 
the clause "cotton cloth in which other than the ordinary warp and 
fllling threads hâve been introduced," etc., means any warp and 
filling threads, and that the words "the ordinary" may be erased 
from the paragraph in question without affecting its meaning. He 
further contends that this paragraph is intended to impose a duty 
upon lappets only, where the figure is made by spécial machinery. 
Counsel for the govemment contends that this paragraph is in- 
tended to cover ail woven cotton goods into which hâve been in- 
troduced to form a figure extraordinary or independent threads, 
whether warp and fllling threads or not. 

The following contested questions may be eliminated without dis- 
cussion: (1) The iigure or ornamentation in Exhibits 1 and 2, the 
dotted swisses, is introduced in the process of weaving by what is 
called a "swivel shuttle," in connection with a Jacquard loom. The 
thread used is not a filling thread. They were properly assessed for 
the additional duty of two cents per square yard. (2) The dots or 
figures in Exhibits 3 and 4 are introduced in the process of weav- 
ing. (3) The word "figure," in paragraph 313, covers dots as well 
as other figures. The single question, therefore, is as to Exhibits 
3 and 4. 

In weaving, the warp threads extend perpendicularly from an 
overhead bar, and run the length of the fabric, while the weft 
threads are thrown across the warp threads by means of a shuttle. 
In the lappets, Exhibit !No. 5, the figure is inserted by a separate 
independent thread and needie, used solely to put in the figure. 
And the lappet threads are in no sensé weft threads. They are 
not inserted by the back and forth shuttle movement. In the dotted 
swisses, Exhibits 1 and 2, the spot is formed by means of an in- 
dependent thread and an independent swivel shuttle; and, like the 
lappets, thèse figures are not introduced by ordinary warp or fllling 
threads as a part of the regular process of weaving. In the flgured 
or spotted madras and damasks, Exhibits 3 and 4, the figure is 
made by means of a shuttle carrying an independent thread and 
thrown back and forth through the warp threads. Thèse threads, 
however, are independent, in the sensé that they are not an intégral 
part of the fabric, and the portions not needed to make the figure 
are eut off after the weaving process is completed. I think the fair 
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construction of thé section in controversy is, "cotton clotli in whicli 
threads hâve been introduced to form a figure which threads are 
other than the ordinary warp and filling threads," and that the 
Word "ordinary," as applied to such threads, means those threads 
which ordinarily enter into the construction of the ordinary plain 
fabrie, and which cannot be removed without destroying its integ- 
rity, as distinguished from extraordinary threads which are not an 
intégral part of the fabrie, but which, as in the case of lappets 
and dotted swisses, are independent threads introduced in order to 
form a figure, and for no other purpose. It must be conceded that 
there are filling threads which are not ordinary ones, such as are 
found in dotted swisses and in lappets. There is no necessary 
différence between the threads theniselves in thèse three construc- 
tions. Thèse contentions are supported by the admissions of some 
of the witnesses for the importers to the effect that the figures in 
Exhibits 3 and 4 are made by threads so separate and independent 
from the warp and woof threads that, if thèse threads which make 
the figure were drawn out from the fabrie, they would still leave 
the original warp and weft threads practically intact. It is the 
duty of the court to give effect to the whole language of the para- 
graph, if possible. The construction contended for by the importer 
practically éliminâtes the word "ordinary" from the paragraph. The 
évidence shows that dotted swisses must be included within para- 
graph 313. It fails to show any sufflciently deflnite or satisfactory 
distinction between the threads therein introduced confessedly other 
than ordinary warp and filling threads and the threads introduced 
into Exhibits 3 and 4. The décision of the board of gênerai ap- 
praisers is affirmed. 



MILLS et al. V. UNITED STATES. 

(Circuit Court, S. D. New York. Aprll 19, 1901.) 

No. 3,156. 

CUSTOMS DUTiœS— FlGTTRBD COTTON GOODS. 

Figured cotton cloths of the class commerclally known as "lenos," 
In which the figures are formed by threads introduced by spécial machin- 
ery In the process of weaving, are subject to the additional duty imposed 
by paragraph 313 of the tarifï act of 1897 on "cotton cloth In which other 
than the ordinary warp and filling threads hâve been introduced in the 
process of weaving to form a figure." 

Appeal by the importers from a décision of the board of United 
States gênerai appraisers which sustained the action of the col- 
lector of customs in assessing duty on the importations in question. 

W. Wickham Smith, for the importers. 
Charles D. Baker, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandise in question con- 
sista of a large variety of figured cotton cloths, including a class 
commerclally known as "lenos," which were assessed for duty under 
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the countable clauses of paragraphs 304 to 309 of the tariff act of 
1897, and also under paragraph 313 of said act at an additional duty 
of two cents per square yard. Many of the questions herein are 
discussed in the opinion in H. B. Clatlin Co. v. U. S., 109 Fed. 562. 
Counsel for the importer contends that the three conditions précè- 
dent to the classiflcation of the inerehandise within the provisions of 
paragraph 313 are (1) that the threads shall be other than ordi- 
nary warp and âlling; (2) that they shall be introduced in the pro- 
cess of weaving; (3) that they must be introduced to form a iigure; 
and that the construction contended for by the govemment obliges 
the court to reject either the words "other than ordinary warp and 
filling," or the words "introduced to form a figure," because, ac- 
cording to the board of gênerai appraisers, ail threads introduced 
to form a figure are other than ordinary warp and filling threads. 
While there are some expressions in the flnding of the board of gên- 
erai appraisers which support this contention, I think it sufflciently 
appears that they did not so décide. In any event, I concur, upon 
ail the évidence, in the statement of the board that "threads intro- 
duced primarily for the purpose of forming the fabric, and which, 
though they may be incidentally so manipulated to form figures, are 
neyertheless ordinary." The board explains that this includes figures 
formed by keeping on the surface for certain distances threads 
which are regularly interwoven in other parts of the fabric, and form 
part of the body or groundwork thereof, etc. This statute should 
be construed as though it read, "cotton goods in which threads hâve 
been introduced to make a figure, which threads are other than the 
ordinary warp and filling threads." The board has found that the 
threads in the lenos are other than ordinary threads. If this is a 
question of fact, I am bound by that flnding, which was supported 
by abundant évidence. If it is a question of law, I think the same 
conclusion must be reached. Thèse threads are not ordinary, be- 
cause they are not wound on the ordinary loom or beam, but on an 
extra beam; because they are not wound in the ordinary lengths, 
but in extra lengths. They employ extraordinary mechanism for 
their opération, and they are not used for the ordinary purpose, 
namely, to weave the ordinary fabric. The statute specifically in- 
cludes lappets, which are made with a warp thread introduced un- 
derneath the fabric by means of needles to form the figure. It is 
conceded in this case that "dotted swisses" are included within the 
provisions of said paragraph. 

As to the second point, — that the threads shall be introduced 
in the process of weaving, — counsel for the importer contends that 
this means "new threads introduced after the process of weaving 
was begun, and operated by means of a spécial attachment for the 
purpose of forming a figure." I think this construction is too nar- 
row. In H. B. Claflin Co. v. U. S. it was agreed by both sides that 
thèse words meant anything introduced during the weaving process, 
or at any time while the weaving is going on. The leno efEect is 
introduced in the process of weaving much in the same way as is 
the dot by the swivel shuttle. The extra beam in the leno is' wound 
in much the same way as the beam or large spool of the lappet. 
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They are ail introduced into the fabric at abôut the same time, and 
for the same purpose, namely, to form a figure. The décision of the 
board of gênerai appraisers is aflBrmed. 



DIEHL MFG. 00. v. DAYTON FAN & MOTOR CO. 

(Circuit Court, S. D. New York. May 4, 1901.) 

Patents— Infhingembnt—JBlbctbio Fans. 

The Dlehl patent, No. 537,679, for an oil guard for electrie fans, and 
the Bennett patent, No. 585,250, for a combined electrie fan and electro- 
11er, held valid, and Infrlnged, on the strength of a prior adjudication on 
an application for a prelimlnary injunction. 

In Equity. Suit for infringement of patents. On motion for pre- 
liminary injunction. 

Livingston Gifford, for the motion 
A. H. Walker, opposed. 

lACOMBE, Circuit Judge. As to patent No. 537,679, we start 
with the adjudication by Judge Cole in the Eoyce & Marean Case sus 
taining the validity of the patent, and so construing the daim as 
to cover a device which concededly (for the purpose of this motion) 
is to be taken as of the same character as is the one now alleged to 
infringe. Three patents are presented hère as warranting a différ- 
ent conclusion from that reached by Judge Cole on the question of 
invention; 195,515, to Lefeldt and Letch; 425,995, to Diehl (patentée 
of the patent in suit); and 465,360, to Diehl & Bennett. The last of 
thèse was before Judge Cole. It discloses the whole combination of 
the patent in suit, except the inverted nonperf orate oil cup or guard. 
Nevertheless, invention was found in the improvement, which, as 
the patent asserts, performs the double function of preventing oil 
from escaping outwardly, and of contributing to produce a reciprocal 
motion of the oil up and down between the two cups. Neither of 
the other two patents cited in défense shows an oil cup or guard com- 
bined to perform both thèse functions. If 465,360 was not a référ- 
ence sufficient to defeat invention, the other two are not. Défend- 
ant contends that there is not, in fact, the circulation of oil which 
the patent asserts, but ex parte opinions of experts, with a brief 
référence to some undescribed experiments, are not persuasive to 
overcome the effect of an adjudication at final hearing. 

As to the suggestion of lâches in bringing suit to enjoin, the time 
occupied by the Royce & Marean litigation is not to be taken into 
account, the time which has elapsed since that décision is trifling 
in amount, and there is no évidence to show that complainant was 
advised of any infringement eut this patent sufaciently extensive to 
call for some effort to check it so long before the flrst suit was 
brought as to make out a case of lâches. As to the alleged estoppel 
by reason of notifying défendant in 1897 that it was infringing two 
named patents, the one in suit not being so named, it seems to be 
sufiQciently disposed of by the circumstance that infringement of this 
patent was not then known. 
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As to No. 585,250, défendant insista that claim 5 is invalid, and 
that claim 1, altkough valid, is not infringed; but concèdes that no 
new évidence has been produced, and tbat its devices are substan- 
tially tbe same as those before Judge Cole. The argument in sup- 
port of thèse propositions is not so convincing as to induce a décision 
in this circuit court contrary to that rendered in the other case. Pre- 
limînary injunction may issue as prayed. 



JOHNSTON V. WOODBURT. 
(Circuit Court of Appeals, Ninth Circuit. May 16, 1901.) 

1. Patents— Construction dp Claims— Limitation bt Dkawingb. 

A patentée of a macliine Is not llmlted to the précise position and di- 
mensions of parts shown in his drawings, wliere it would render ttie 
macliine inoperative, and tlie spécification clearly shows that it was the 
intention to so proportion the parts as to produce a stated eflfect when 
the machine was operated. 

2. Same — Invention. 

A patentée cannot claim as new a device designed to accomplish a 
partieular purpose, where, although such device was not anticipated by 
anything shown in a prior patent, the machine of such patent was capa- 
ble of accomplishing the same resuit by substantially the same means, 
and it was so accompllshed by users generally in its practical opération. 

8. Same— Orb Concentrators. 

The Johnston patent, No. 490,849, for an improvement in ore concen- 
trators, is vold for lack of patentable novelty. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Califoruia. 

John H. Miller, for appellant, 
Wheaton & Kalloch, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The appeal in this case is taken from 
the final decree of the circuit court dismissing the appellant's bill 
in a suit brought for infringement of claims 1 and 2 of letters pat- 
ent No. 490,849, granted to the appellant on January 31, 1893, for 
an "improvement in ore concentrators." The bill was dismissed 
after a hearing on the pleadings and proofs upon the ground that 
the patent sued upon was void for want of invention. Johnston v. 
Woodbury (C. C.) 96 Fed. 421. The appellant's invention relates 
to the class of machines known as "endless-belt concentrators," 
extensively used in mining régions. It contains an endless belt 
of canvas or of rubber, having intégral raised edges, traveling longi- 
tudinally over two drums, and at the same time having a latéral 
shaking motion, which is imparted by appropriate mechanism. 
Finely-crushed sulphurets mixed with water, so as to be in the con- 
dition of a thin pulp, are fed to the surface of the belt. The pur- 
pose of the latéral motion, combined with the longitudinal move- 
ment, is to separate the sand from the sulphurets, and to cause 
the sand to travel downward and pass over the tail end of the belt, 
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while the sulphurets are carried upward and over tlie head of the 
belt, into a tank proyided for their réception. It appears from 
the évidence that, to accomplish this resuit, it is necessary that 
the pulp be evenly distributed over the surface of the belt, and 
that if it bank up in places the work will be détective. It appears, 
moreover, that three gênerai styles of machine hâve been devised 
to accomplish the séparation of the sulphurets from accompanying 
sand, — one known as the "end shake," one as the "side shake," and 
the third as the "rocker." In the end-shake machine the belt, iu 
addition to its longitudinal travel, bas a quick jigging motion in 
the line of its travel. The side shake bas been already described. 
The rocker, instead of the shaking or jigging motion of the other 
two, bas a side-rocking motion, similar to the motion of a cradle. 
The appellant is the original inventor of the side-shake machine, 
having received in 1867 his first patent therefor, — letters patent 
numbered 66,499. This patent he sold to the Prue Concentrator 
Company, and the machines made under the patent by that Com- 
pany are knovFn as "Frue Concentrators." The Frue concentrator 
is constructed upon the theory that, in order to secure the proper 
séparation of sulphurets from the sand by use of a traveling belt, 
it is absolutely necessary that the belt rollers be maintained at 
ail times in a horizontal position, and that the belt surface shall 
not tip to either side in its latéral motion. In the machine of 1867 
the appellant snpported his belt from vertical hangers parallel 
with each other. He subsequently discovered that in such a ma- 
chine there was a tendency of the pulp to bank up and form ridges 
along the edges of the belt. For the purpose of correcting that de- 
fect he devised the machine for which he obtained the patent which 
is in controversy in the présent suit. In his spécification he says: 

"My Improvements consist, generally speaking, in a novel maiiner of Con- 
necting the belt frame carrylng the movlng belt to the stationary main f rame, 
so as to produce an oscillatory motion of the former; further, in means for 
changing the degree of oscillation given to such frame. * * * i hâve 
termed the latéral motion of the belt frame and belt an 'oseillating motion,' 
to distinguish It from the ordinary horizontal side shake, as well as from 
the movement produced by mountlng the belt frame upon base rockers. 
The horizontal side shake is ordlnarily produced by supporting or suspending 
the belt frame by vertical swinging rods, having a parallel motion, by meaus 
of which the surface of the belt malntains a constant horizontal plane as 
it shakes. I support or suspend my belt frame by links, I, which may be 
either rigid bars or wooden or métal springs. Thèse links are pivoted to the 
main frame and to the belt frame, and are placed at an angle to one another 
(Fig. 3), so as to swing with a nonparallel motion. Either or both the pivot 
bearings for thèse links may be made adjustable, as shown at e, in order that 
the angle may be changed. and a greater or less variation from the horizontal 
plane be given the belt. In Fig. 3 I hâve shown thèse links as tending to 
converge downwardly. The effect of their side swing is to give the belt a 
swinging motion on an upward curve. But in Fig. 4 I hâve shown the links 
as tending to diverge downwardly, in which case the swing of the belt is on 
a downward curve. In other words, any one point on the surface of the 
belt moves in an arc, the direction of whose curvature relatively to the hori- 
zontal dépends upon the convergence or divergence of the links; the amount 
of movement depending upon the angle at which the links are placed." 

It thus appears that the invention of the appellant consists in 
supporting the belt rollers upon rods which are not perpendicular, 
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as in the Fpue macliine, but are placed at an angle, thereby pro- 
ducing an oscillatory motion, — a motion wliereby in each turn of 
the belt from rigbt to left and from left to right one side of the 
belt is in turn lifted higher than tlie other, causing tlie belt to tip 
alternately to the right and to the left. By this invention a mo- 
tion was introduced which was not sought to be obtained by either 
the side-shake or the end-shake machines that had preceded it, un- 
less it be involved in the Carter and Adams patent, which will be 
considered hereafter. The appellee, in manufactm"ing the machines 
which are said to infiinge upon the appellant's patent, has not 
adopted the angle which is shown in the appellant's drawings, He 
supports his belt frame upon ogee springs bolted to the main frame 
below and to the belt frame above, and tuming not upon pivoted, 
rigid rods, but controlled in the latéral movement by the elasticity 
of the springs, creating thereby an oscillatory movement of an un- 
certain curve, depending largely upon the construction of the 
springs. It is contended by the appellee that the patent is void 
for want of utility, for the reason that the angle shown in the draw- 
ings is so great as to render the suecessful opération of the ma- 
chine impossible. We do not think, however, that the appellant 
should be limited in his invention to the use of the angle which 
appears in the drawings. The spécification contains no désigna- 
tion of a spécifie angle, and it is clear that the patentée contem- 
plated that the angle should be such as would successfully over- 
come the defects which his invention was designed to remedy. The 
idea of his invention was to place the rods at an angle, — at any angle 
that would give the necessary oscillatory movement to prevent the 
banking of the pulp upon the traveling belt, and at the same time 
not throw it over the sides. The spécification clearly indicates this. 

The défense principally relied upon, and which was sustained by 
the circuit court, is that the appellant's patent is void for want of 
invention. In considering the prior art it is sufScient to refer to 
the invention of the Carter and Adams ore concentrator, patented 
September, 1883, — No. 285,110. This patent was transferred to the 
Prue Company, and numerous machines hâve been manufactured 
under the patent and put in use by that company. The machine 
belongs to the class of side-shake machines. That portion of the 
spécification which refers to the adjustment of the supports of the 
belt frame reads as follows: 

"It has been found by expérience that, despite the greatest care and uni- 
formity in making the class of machines, results will differ In machines of 
the same construction. In some the ore will baulî or collect at one side of 
the belt against the flange, and in others it will bank in another place, 
without any apparent cause, as the belts ail run smoothly and easily, and 
are, to ail appearances, nicely adjusted. We hâve dlscovered that by 
changing to a limited degree the inclination of the supporting strips, E, the 
belt is affected in such manner as to remedy this fault, and to distrlbute tlie 
ore evenly over its surface. We accomplish this adjustment by means of a 
rocking nut, which enables the ope^ator to change the position of the faces 
of the supports of straps, B. The said supports are constructed as follows: 
Bolts, b, passing vertically through the timbers. A, hold beneath said tim- 
bers blocks, e, having their upper surfaces where they bear against the tim- 
bers rounded, as shown at e2, and having longitudinal slofcs, ei, to receive 
the bolts, and sockets, es, to receive the lower ends of the straps, B. The 
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lower surface of eaeh block has a longitudinal dépression, e*, In which rests 
a washer, i, havlng a curvilinear face, agalnst which rests the head of the 
boit when in position. A blow or a séries ot blows upon the blocli, e, will 
cause it to change position by rocklng on the curved face, e^, agaiust the 
timber, A, and the curved face of washer, i, agalnst the head of the boit, 
so as to vary the position of strap, B, as to a vertical Une." 

It will be seen that this spécification provides for an adjustment 
of the belt-carrying supports by changing their inclination for the 
purpose of distributing tbe ore evenly upon the surface of the belt. 
If a machine were constructed, however, under the Carter and Adams 
patent, strictly in accordance with the drawings, it is apparent 
upon an inspection of the latter that no adjustment could be made 
of the supporting strips either longitudinally in the direction of the 
travel of the belt or crosswise. But if we assume that the drawing 
is incorrect, and if we rely solely upon the spécification, it would 
seem clear that the only adjustment contemplated by the inventors 
was a change in the position of the blocks beneath the timbers, and 
which sustain the supporting strips by causing the blocks to turn 
upon their curved surface against the timbers, thereby moving 
the bases of the supporting strips slightly, either forward or back, 
and longitudinally with the belt travel. The blocks which support 
the strips hâve, however, longitudinal slots to receive the bolts; 
and by use of the slots, if the blocks are not constructed to lock upon 
the timber, it may be perceived that the blocks are movable cross- 
wise, and that thereby the base of the supporting strips may be 
movéd in or out, as desired, to change their inclination. We flnd 
nothing in the patent to show that this was contemplated by the 
inventors, nor do we find it distinctly stated in the circular which 
the Frue Company was accustomed to send out describing its ma- 
chine, and the manner of its management and adjustment. In the 
circular it is said: 

"To adjust the load, and keep the sand evenly distributed on the belt, the 
lower bearings, b, of ail the uprlghts, N, on one side of the machine, are 
moved forward or backward by sUght blows of the hammer. The change 
of position from the vertical of N, etc., thus occasloned, afCects the pulp on 
the belt; and by changing the position of b, etc., on one slde or the other, 
the right balance or equllibrium wlU be obtained, and the sand and water 
(or pulp) will be uniformly distributed acroSs the belt; e. g. If the heavy sand 
corner is on the shaft side, move the bottom bearings, b, etc., on the opposite 
slde out" 

But, whatever may hâve been the thought of the inventors as 
described in the patent, the testimony proves clearly that for many 
years before the date of the appellant's invention the belt frame oï 
the rrue machine, which was manufactured and sold under the 
Carter and Adams patent, was, in practice, adjusted by moving the 
base of the supporting strips in or out as occasion might require, 
and not longitudinally in the direction of the traveling belt. The 
estent of the inclination, it is true, was not great. It was any dis- 
tance from a quarter of an inch to an inch and a half. The resuit 
was that, in a supporting strip of 17 inches in leugth, the departure 
from the perpendicular was not always noticeable. The inclina- 
tion was in each case such as was necessary to secure the even dis- 
tribution of the load upon the belt. In securing such distribution, 
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those who used machines made under tlie Carter and Adams patent 
did what was done by the apj»llant when he experimented to as- 
certain tlie angle which would best secure the resuit wliicli he 
sought to accomplish. He began with supports that were five inches 
ont of the perpendicular. Finding that at this inclination the sand 
banked in the middle of the belt, he reduced the inclination until 
he flxed upon a distance of from one inch and three-quarters to two 
inches and an eighth, as most likely to produce the desired resuit. 
Can it be said that, in view of the facts thus shown in common prac- 
tice by those who used ore concentrators for several years prior 
to the appellant's patent, the appellant's device contains invention? 
We think the question must be answered in the négative. The ap-' 
pellant places in his speciiication, in succinct form, that which had 
been in common use for several years. Conceding that the idea 
was not covered by any prior patent, it was nevertheless not new. 
Those who operated the Frue machines under the Carter and Adams 
patent adjusted their supporters in the same manner that the ap- 
pellant adjusts his. While they may not hâve placed the supports 
of their belt frame at any précise angle, and while they may not 
hâve contemplated or specifically desired to obtain an oscillatory 
movement of the belt by tipping it to the right or to the left in 
connection with the side shake, they still obtained such tipping, 
and the results thereof, and they secured thereby the even distribu- 
tion of the material upon the belt. So far as the angle of the in- 
clination of the supporting strips is concerned, it is immaterial 
whether in this common prior use the angle was the same as that 
which the appellant flnally adopted or not, What the appellant 
claims in his patent is the right to use supports that are not paral- 
lel, but are placed at an angle so that in making the latéral move- 
ment the surface of the belt shall move in the arc of a circle. If 
his patent were sustained, it would protect him in the exclusive 
right to place his supports at an angle. He could not be restricted 
to the use of any particular angle, for he has named none in his 
specifiications. In such a case no one could défend against the 
charge of infringement by showing that he used an angle différent 
from that which the appellant finally adopted in practical use. 
Neither can the appellant now claim that the idea of his device is 
not involved in the prior use of the Carter and Adams machines, 
for the reason that the angle adopted in such prior use was less 
than his. The idea of moving the belt in the arc of a circle in con- 
nection with the side shake was not new. It had been done under 
prior patents by means of rockers. The idea of placing the latéral 
supports of the belt frame at an angle was not new. It had been 
done, as we hâve seen, in operating the Carter and Adams ma- 
chines. Those who had operated those machines had adopted in 
each case such an angle as would produce practical results. That 
is exactly what has been done by the appellant. He can claim noth- 
ing from the fact that his support is shorter, and his inclination 
greater, than the corresponding construction in the Carter and 
Adams machines. Those who hâve thus used the Carter and Adams 
machines undoubtedly hâve acquired, and still retain, the right to 
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continue to adust ttieir belt supports at any angle which they may 
see fit to adopt. The appellant, by seeuring his patent under the 
existing circumstances, cannot deprive them of that right, nor can 
he prevent others from adopting that which was thus in common use. 
The appellant invokes the doctrine that patents for inventions 
should be liberally constmed, and that the court should sustain, if 
possible, the claim of an inventor, and cites the rule that, where a 
patented device has gone into extensive use and produced a new 
and bénéficiai resuit, that fact is strong évidence of invention, how- 
ever small the mechanical change from older devices. To this it 
may be said that if the évidence in the présent case were suiHcient 
to show that the appellant, in placing the upright supports of his 
belt frame, had established them at a particular angle, and that 
thereby a better distribution of the pulp had been secured than waa 
obtained before, we should hâve no hésitation, in view of the prior 
art, in sustaining his patent. But such is not the évidence. The 
facts shown in the testimony do not convince us that the appellant's 
machine works better than machines that hâve been in common 
use since 1S83. The whole of the évidence tends to show that ail 
ore concentrators operate uncertainly and capriciously, that they 
require constant attention and care, that banking of the sand upon 
the belt surface will resuit from obscure causes, and that, to remedy 
such defect, there must be a fréquent readjustment of the belt sup- 
ports. The évidence tends also to show that, with careful and in- 
telligent supervision, ail of the ore concentrators in common use 
work with substantially equally good results. We think the decree 
of the circuit court should be affinned. 



THE HOMEE. 

(Circuit Court of Appeals, Nlnth Circuit May 13, 1901.) 

No. *598. 

1. Collision— Dépense op Inévitable Accident— Evidence Consideeed. 

A collision between a steaiuship and a vessel moored to a wharf was 
due to the fault of the master of the steamship, and not to Inévitable 
accident, beeause of a latent defect in the apparatus by which signais 
were communicated from the master to the engineer, where, although 
such defect exlsted, it was of such a character that the master, in the 
exercise of proper care, should hâve discovered it at once on attempting 
to ring the engineer's bell, and should hâve known that his attempted 
signal was not given, but, assumlng it to hâve been received by the 
engineer, he gave further orders, which directly brought about the colli- 
sion. 

2. Damages— Personal Injukt— Réduction dp Amount on Appeal. 

An award of §12,000 damages, made by a court of admiralty for a 
Personal injury received in a collision, reduced to $6,000 on new évidence 
taken in the appellate court, showing that the improvement in the condi- 
tion of libelant since the trial was such as to indicate that the Injury was 
not so serions or permanent as it appeared at the time of the trial. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 
For opinion below, see 99 Fed. 795. 
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Metcalfe & Jurey and Andros & Frank, for appellauts, 
Martin, Joslyn & GrifiQn and William Martin, i'or appellee. 
Before GILBEKT, ROSS, andMORKOW, Circuit Judges. 

GILBERT, Circuit Judge. The appellee, while engagea as a ship 
carpenter in work upon the deck of the brigantine Blakely as slie 
lay moored to the south side of Schwabacher's wharf, in Seattle, 
received serious injuries from the collision of the steamship Hbmer 
with the Blakely. The Homer was a twin-screw steam schooner 
driven by two separate engines, and just prier to the collision was 
being taken northward along the water front of Seattle, going at 
the rate of four or flve miles an hour, with her port engine going 
under slow bells, and her starboard engine stationary. The weather 
was clear, and there was no obstruction to preveut the master of 
the steamship from seeing the Blakely as she lay moored with her 
port side against the wharf, and her stern about 200 feet from the 
end thereof. The steamship was, in effect, equipped with two 
bridges, — one in front of the pilot house, and one abaft the pilot 
house. The system of communication between the master on the 
bridge and the engineer in the engine room was by means of a 
bell near each engine, with separate wires attached to each, and 
running up to the bridges, with bell pulls upon each bridge. Speak- 
ing tubes connected each engine with the bridge in front of the pilot 
house. When the steamship approached the end of Schwabacher's 
wharf, at which she was to make a landing, the master gave bell 
signais to back both engines at full speed, so as to stop his ship, 
and obtain control of her before reaching the wharf. He puUed 
the bell of the port engine once to stop, and immediately gave two 
bells to reverse the screw, and immediately thereafter pulled the 
starboard bell to back the starboard engine. The signais for the 
port engine were not received by the engineer. He heard the signal 
for the starboard engine, and immeîiiately obeyed it. The port en- 
gine was then going forward under slow bells, and the starboard' 
engine was backing at full speed. The resuit was to swing the 
vessel to starboard, and in the direction of the Blakely. The mas- 
ter of the Homer, finding that the steamship was proeeeding ofE her 
course, and realizing that something was wrong with his signais. 
immediately stepped back, and shouted down the ventilator, which 
was a few feet abaft the pilot house, and told the engineer to back 
her. The engineer then stopped the port engine, and backed with 
both engines. At the same time seeing that a collision was in- 
évitable, the master ordered the vessel hard a-port, hoping thereby 
to swing the steamship still further to starboard, and thereby lessen 
the force of the collision, and he turned around, and again shouted 
down the ventilator, "Back her like hell," to which the engineer 
made response, "She is backing, sir." The steamship was then right 
upon the Blakely. It appeared in the évidence that a few days prier to 
the accident, by direction of the United States inspectors at Seattle, 
the bells on the stearnship had been extended back of the bridge 
abaft the pilot house, that the master might stand there in a more 
advantageous position in navigating his ship. The bell cord which 
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ran from tbe pilot house to the port engine, and wliieh was used 
by the master on tJiis occasion, was founa, after the collision, to be 
out of order. Immediately above the deck, where the wire passes 
down from the pilot house through the deck, it passed throagh a 
brass cylinder or pintle, which stood about six inches above the 
deck, placed there to prevent water leaking through the hole in the 
deck. Over this pintle, and fitting upon the same, passed a brass 
cover, which was attached to the wire, and rose and tell with the 
wire as signais were given. It was found, after the accident, that 
the upper portion of the cover had caught upon or near the top of 
the pintle, preventing the recoil of the wire, and preventing the 
sounding of the bell in answer to the bell pull. It is not known 
whether the cover was so caught in giving each of the three signais 
to the port engine, but, in view of aU the circumstances, it seems 
very probable that such was the case. The engineer heard none of 
the signais for the port engine, and the master himself, standing 
where the sound of the port engine bell was distinctly audible to 
him if it had rung, testifies that he did not hear the ârst bell; that 
his attention was directed to the bowsprit of a vessel which ex- 
tended beyond the end of the wharf on the north side tbereof; and 
that he was not sure that he heard either of the other two bells, 
but he thought he heard one. 

The appellants contend that the collision was whoUy attributable 
to the disordered condition of the port engine bell cord, and that 
it was an inévitable accident, — one that could not hâve been guarded 
against, — and that, therefore, the steamship is not responsible for 
the injury which the appellee suffered. The district court found ad- 
versely to this contention. Upon the évidence in the case we dis- 
cover nothing to warrant us in disturbing that finding. The steam- 
ship, proceeding along the water front with a single engine, under 
slow bells, on a clear day, ran into the brigantine, which was lying 
in plain sight at her wharf. The presumption of the law is that 
such a collision must hâve resulted from the négligence of the mov- 
îng steamer. The testimony fumished by the appellants is not suflS- 
cient to rebut that presumption. Négligence may well be attributed 
to the action of the master in proceeding to order the starboard 
engine to back under full speed without having flrst heard any of 
the bells of his signais to stop and back the port engine. Not only 
was the absence of sound from the port engine bell suflScient to put 
him upon his guard against ordering the reversai of the starboard 
engine, but the condition of the bell wire itself, when the cover was 
caught upon the top of the pintle, should hâve advised him that some- 
thing was wrong with his signal wire. He testifled that he had 
properly and practically tested the bells that morning before the 
vessel started out, and only half an hour before the time of the col- 
lision, and they worked properly, and responded promptly. In mak- 
ing such test he must hâve become familiar with their opération, 
and with the extent and nature of the recoil of the bell handle 
when the wire was working properly. According to the construc- 
tion of the wire as it was shown in évidence, the bell handle must 
hâve risen, in answer to his pull, a distance of nearly six inches. 
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Its failure to recoil when released sliould hâve been instantly de- 
tected. It was sufflcient to warn the master that his signal had 
not been camed to the englue room. ïhe opération of the wire 
might hâve been obstructed from one of varions causes. Until the 
master knew that his signal to stop and reverse the port engine 
had been received in the engine room, due care required hùn to 
give no order to back the starboard engine. He was safe to go 
on as he was. Under the opération of the port engine, with the 
aid of the helm, he could hâve gone past the wharf, and avoided 
ail obstructions, until he had time to discover what was the trouble 
with the wire, or otherwise communicate his orders to the engineer. 
His conduct in proceeding as he did was not the less négligent from 
the fact, so earnestly relied upon by the appellants, that the signais 
to stop and back the port engine and to back the starboard engine 
were given as one signal, at one time, and for one purpose, which 
was to stop the forward motion of the vessel. Conceding ail that 
may be urged from this fact, it remains true that the master gave 
signais, some of which he had reason to believe had not reached the 
engineer, and that he permitted his vessel to proceed without know- 
ing that it was safe for her to proceed. There was abondant time, 
after he had given his signais, to hâve called the proper orders to 
the engineer through the speaking tube or through the ventilator. 
The proximate cause of the collision was clearly not the latent de- 
fect in the signal wire, but was the négligence of the master of the 
colliding steamship. 

Nor do we ând, as it is contended by the appellants, that the 
évidence fails to sustain the finding that the collision was the proxi- 
mate cause of the appellee's injuries. It is said that the appellee 
had warning in time to bave escaped from danger, and that he 
would not hâve been injured but for the fact that he turned back 
to get his coat, inspired to do so by the fact that there was a check 
for |234 in it. The district court, upon considération of ail the 
évidence, found that the appellee was not négligent in this respect. 
His own évidence was that he was stooping over the main hatch, 
at work upon the construction of a booby hatch, when he was warned 
of danger, and, looking up, saw the steamship just striking, or about 
to strike, and saw and heard her master shouting down the ventila- 
tor; that he stooped and picked up his coat, and ran. There is évi- 
dence of other witnesses who corroborate this testimony, and show 
that the time consumed in getting the appellee's coat was very 
short, — ^probably not more than a second, — and that the appellee 
acted with the greatest diligence in endeavoring to escape and 
protect himself. 

It is further contended that there is no évidence to support the 
flnding that the appellee was injured in the manner set forth in 
his libel. In his libel and in his testimony he attributes his in- 
jury to a blow upon the back from a falling block. It was clearly 
proven that the end of the fore yardarm of the Blakely was broken 
ofE at the point where was fastened the pennant, a large wire rope 
15 feet long, with a large block attached to the lower end thereof, 
through which ropes ran aft, and were fastened to the starboard 
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Bide of the ressel; and tliat the pennant and block were hurled 
with great force down across the vassal from the starboard to the 
port side. It was proven beyond a question that the appellee re- 
ceived a heavy blow from some falling object, and that the block 
was found upon the deck near the point where he was when he was 
struck. It is immaterial that no witness saw the block strike the 
appellee. There is a moral certainty, from ail the circumstances, 
that it was the block that struck him. If it was not the block, 
the conclusion is irrésistible that he was struck by something else 
that fell as the resuit of the collision, and that the collision was 
the proximate cause of his injury. 

The district court awarded the appellee damages in the sum of 
112,000. It is earnestly insisted that this is excessive. The acci- 
dent occurred on April 26, 1899, and the taking of the testimony 
which was submitted to the district court was closed in the Jatter 
part of the following November. Upon that testimony, we think, 
there can be no question that the award of damages was justified. 
The évidence indicated that the blow which the appellee received 
was an extremely severe one, and that it caused great pain and suf- 
fering, and permanent disability. After the apoeal had been taken, 
the appellants, at the May term of 1900, made an application to 
this court, based upon affldavits tending to show that the appellee 
had in a large measure, if not entirely, recovered from his injuries, 
and that he had been seen at work. Upon thèse affldavits an order 
was made directing that further testimony be taken concerning the 
condition of the appellee and the extent of his injuries. Numerous 
witnesses were sworn, and a large amount of évidence was taken, 
which is now before us. We hâve carefully examined it ail. Upon 
the side of the appellants there is évidence tending to show that 
the appellee, in March, 1900, worked several days, by the day, with 
a gang of laborers employed in shoveling sand and running a wheel- 
barrow in working upon a grade, and that in April following he was 
seen painting a boat. Opposed to this is the évidence of the ap- 
pellee, his wife, neighbors, and others to the effect that the testi- 
mony so offered by the appellants is wholly untrue, and that the 
appellee, although he has partially recovered, so as to be able to 
walk with the aid of a cane, has never been able to do any work 
since the date of his injury, and that probably he will never recover 
so as to work at his trade. Upon a careful considération of the 
whole of the évidence, it would appear that the prépondérance is 
clearly against the truth of the testimony that in March, 1900, the 
appellee worked with a shovel and wheelbarrow in constructing a 
grade; but, a doubt concerning the permanency of his injuries hav- 
ing been created by the évidence, the court directed that further 
testimony of physicians be taken, which was done. Upon the évi- 
dence so taken and submitted, the majority of the court is of the 
opinion that the appellee has not suffered such permanent injury as 
was indicated by the évidence upon the trial of the case in the 
district court, and has reached the conclusion that the award of 
damages should be reduced to |6,000. With that modification, the 
decree will be aiRrmed. 
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In re DELAFIBLD. 

In re CITY OF PITTSBURO. 

(Circuit Court, W. D. Pennsylvanla. June 15, 1901.Ï 

1. JuRisDiOTioN OF Fbdkral COURTS — Procebdikos undbb Euinbnt Douaih 
Btatutb op State. 

A proceeding under a state statute to détermine the compensation of 
a landowner for property taken for a public use under the power of emi- 
nent domain is a suit of a civil nature, wlthln the meaning of the fédéral 
judiciary act of 1S87-88, of which a fédéral court has jurlsdlctlon, and 
may be Instituted lu such court by a landowner, where the requisite con- 
âitions exlst as to cltizenshlp and the amount Involved, notwithstanding 
a provision of the statute requîring such proceedings to be brought in a 
particular court of the state. The right of a citizen of another state to 
Invoke the jurlsdlctlon of the fédéral courts for the protection of hia 
rights extends to the ènforcement thereln of such remédies as are given 
by the local laws of the state in its own courts. 

& Bminknt Domain-— Ke-fbct of Condbmxation Ordinancb— PHOOBKDmas bt 
Landowner. 

The passage of an ordlnance by a elty authorized by statute to con- 
demn land for public purposes, stating its élection to approprlate certain 
property, amounts to a présent taklng of such property, and entitles the 
landowner to Institute proceedings to recover compensation therefor; 
and the clty cannot delay or defeat such proceedings by faillng to file 
the bond required by the statute as a condition précèdent to its taklng 
possession or institutlng proceedings on Its own part to hâve the dam- 
ages assessed. 

Pétition by Mary O. Delafleld for the appointment of viewers to 
assess the damages of petitioner by reason of the appropriation of 
her lands for public use by the city of Pittsburg, On motioa by 
the city to dismiss the pétition. 

Chantier, McGill & Ounningham, for Mary 0. Delafleld. 
James 0. Gray, for city of Pittsburgh. 

AOHESON, Circuit Judge. The pétition of Mary C. Delafleld sets 
forth that she is a citizen of the state of New York; that under 
and by authority of the act of assembly of the commonwealth of 
Pennsylvania, approved thé 25th day of May, 1887 (P. L. 267), the 
city of Pittsburg, a municipal corporation, and citizen of the state 
of Pennsylvania, located in the Western district thereof, by its 
duly constitated authorities passed an ordinance approved the first 
day of May, 1901, for the condemnation and taking of two pièces of 
land, particularly described in the ordinance, belonging to the pe- 
titioner, situate in the township of O'Hara, Allegheny county, and 
within the Western district of Pennsylvania, and has condemned, 
taken, and appropriated the same for the purpose of a filtration 
plant, and of improving the water supply of said city; that no set- 
tiement of the damages for the taking has been made with her, 
and no compensation has been paid to her; and that the matter in 
dispute between the city and the petitioner exceeds the sum of 
f2,000, exclusive of interest and costs, — the value of the lands so 
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taken largely exceeding the sum oî $100,000. The pétition concludes 

thus: 

"Under and In pursuance of said act Of assembly and of the laws and 
constitution of the United States, your petltloner présents this, her pétition, 
and prays yotir honorable court to appoint flve dlslnterested freeholders of 
sald AUegheny county, to serve as vlewers to assess the damages proper 
to be pald to your petltloner for the property approprlated, and to fix a 
time for the meeting of sald vlewers." 

The city of Pittsbiirg has moTed the court to dismiss the péti- 
tion, and in support of the motion assigns the following reasons: 

"First. The proceeding sought to be instltuted Is a statutory one, under 
the authority of the act of assembly of the state of Pennsylvania, approved 
May 25, 1887, whlch provides that the pétition for the appolntment of 
vlewers to assess the damages to be paid to the owners for the property 
or rights approprlated shall be presented to the court of common pleas of 
the county in whlch the land Is sltuated, and your honorable court has 
therefore no jurlsdictlon In the premlses. 

"Second. The act of assembly approved May 25, 1887, under whlch thls 
proceeding Is sought to be brought, requlres that a bond be flled in the 
court of common pleas of the county In whlch the land is sltuated before a 
pétition can be presented for "the appolntment of vlewers; and no bond 
havlng been flled coverlng the property described in the pétition, your hon- 
orable court has no Jurlsdictlon." 

The act of congress of March 3, 1887, as amended by the act of 
August 13, 1888, provides that "the circuit courts of the United 
States shaJl hâve original cognizance, concurrent with the courts 
of the several states, of ail suits of a civil nature, at common lavi^ 
or in equity, where the matter in dispute exceeds, exclusive of inter- 
est and costs, the sum or value of |2,000," in which there shall be a 
contfoversy between citizens of différent states. In Weston v. City 
Council, 2 Pet. 449, 464, 7 L. Ed. 481, 486, Chief Justice Marshall, dis- 
cussing the scope of the term "suit," said: 

"The term is certainly a very comprehensive one, and is understood to 
apply to any proceeding in a court of justice by which an individual pur- 
sues that remedy which the law afCords him. The modes of proceeding may 
be varions, but. If a right Is Utigated between parties in a court of justice, 
the proceeding by which the décision of the court is sought is a suit" 

Hence in Kohi v. U. S., 91 U. S. 367, 375, 23 L. Ed. 449, it was 
held that a proceeding by the United States to take land for public 
uses by condemnation was a suit at law, of which a circuit court 
of the United States had jurisdiction, under the judiciary act of 
1789. In Gaines v. Fuentes, 93 U. S. 10, 20, 23 L. Ed. 524, it was 
held that a controversy between citizens of différent states, in the 
sensé of the statute, is involved whenever any property or claim 
capable of pecuniary estimation is the subject of litigation, and 
presented by the pleadings for judicial détermination. Hère the 
petitioner is seeking compensation for the land taken from her. 
Her right to compensation does not dépend upon the state statute. 
In lieu of the ancient remedy by action of trespass, the législature 
has created a new form of procédure, but the statutory proceeding 
is nevertheless a suit of a civil nature. Now the law of a state 
limiting the retnedies of its citizens in its own courts cannot be ap- 
plied to prevent the citizens of other states from suing in the courts 



VX BB DELAFIELD. 579 

of tie United States în that state for the recoTery of any property 
or money there to which they may be entitled. Bank v. Jolly's 
Adm'ra, 18 How. 503, 15 L. Ed. 472; Cowles v. Mercer Go., 7 Wall. 
118, 19 L. Ed. 86. Parties entitled to sue in the courts of the 
United States are in gênerai entitled to puraue in such courts ail 
the remédies for the vindication of their rights which the local laves 
of the state authorize to be pursued in its own courts. Ex parte 
Biddle, 2 Mason, 472, Fed. Cas. No. 1,391. In Searl v. School Dist. 
No. 2, 124 U. S. 197, 199, 8 Sup. Ot. 460, 461, 31 L. Ed. 415, 416, 
it was held that a proceeding authorized by the statutes of Colo- 
rado for condemning land for public use for school purposes is a 
suit at law, within the meaning of the constitution of the United 
States and the acts of congress conferring jurisdiction upon the 
courts of the United States, which may be removed into the circuit 
court of the United States from a state court immediately after the 
filing of the pétition, and before the appointment of the commis- 
sioners to estimate the damages. There the court said: 

"The fact that the Colorado statute provides for the ascertalnment of 
damages by a commission ol three freeholders, unless at the hearlng a de- 
fendant shall demand a Jury, does not make the proceeding from Its com- 
mencement any less a suit at law, wlthin the meaning of the constitution 
and acts of congress and the prevlous décisions of thls court. The ap' 
polntment of the commlssloners Is not, as in the case of Boom Co. t. Pat- 
terson, 98 U. S. 403, 25 L. Ed. 206, and the Paclflc Rallroad Removal Cases, 
115 U. S. 1, 6 Sup. Ot 1118, 29 L. Ed. 31», a step taken by the party seek- 
Ing to make the appropriation ex parte, and antécédent to the actual com- 
mencement of the adversary proceeding inter partes, which constltutes a 
eult in which the controversy takes on the form of a Judlclal proceeding, 
because, under the Colorado law, the appointment of the commlssloners is a 
step in the suit, after the filing of the pétition and the service of summons 
upon the défendant. It Is an adversary Judlclal proceeding from the be- 
gtnning. The appointment of commlssloners to ascertain the compensation 
is only one of the modes by which it is to be determlned. The proceed- 
ing is, therefore, a suit at law from the tlme of the filing of the pétition 
and the service of process upon the défendant" 

So, under the Pennsylvania act of 1887, the proceeding in court 
is an adversary judicial proceeding from the beginning. It is cer- 
tain that il the city had filed in the state court a pétition under 
the act of 1887 for the ascertalnment of the compensation to be 
paid Mary C. Delafleld, the cause would bave been immediately re- 
movable to the circuit court of the United States by the landowner, 
Is there, then, any good reason why she might not institute the pro- 
ceeding in the flrst instance in this court? I thinli not. This con- 
clusion accords with the yiew expressed in 2 Lewis, Em. Dom. § 315, 
where it is said: 

"It may be regarded as settled that a eondemnation proceeding pend- 
ing in the state courts, whether by appeal from commlssloners or otherwlse, 
may be removed to the fédéral court of the proper district when a proper 
case Is made out From thèse cases It would seem to foliow that such pro- 
ceedings, when Instituted in a court In the first Instance, may be brought 
In the fédéral court, provided tbe requlslte condltiona as to citlzenship and 
ralue exist" 

The ordinance hère déclares and enacts that "the said city doe» 
hereby eleot and résolve to take, use, and appropriate the said real 
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estate and land for tlie purposes aforesaid." In terms, it is a prés- 
ent appropriation under the statute of 1887. It is true that act re- 
quires the city to file its bond conditioned for the payment to thô 
landowner of the damages for the taking of the property, when the 
same shall be ascertained according to law, and "upon the approval 
of the bond, and its being filed, the right of the corporation to enter 
apon the property or rights intended to be appropriated shall be 
complète." The duty to file the bond rests upon the city. It is for 
the benefit of the landowner, who may waive the flling. The lan- 
guage of the act — "upon pétition of either the property owner, 
or the city, or borough, at any time thereafter," the court shall ap- 
point viewers — no doubt requires the city to file its bond before 
proceeding by pétition. The landowner, however, stands in a very 
différent position, and is 'at liberty to move without awaiting the 
flling by the city of its bond. It would be singular, indeed, if the 
city could set up its own omission to defeat the landowner's péti- 
tion. How long is the landowner thus to be delayed? To ail in- 
tents and purposes, the ordinance amounts to an actual appropria- 
tion. It deprives the proprietor of his bénéficiai ownership. It 
was expressly ruled by the court of common pleas No. 2 of Alle- 
gheny county, in the case of Shields v. City of Rttsburg (April 17, 
1901) 48 Pittsb. Leg. J. 327, that the passage of a condemnation 
ordinance was itself a taking of the land, and that thereby the title 
became vested in the city. I am of opinion that the motion of the 
city to dismiss this pétition must be overruled; and it is so ordered. 



ANOKA WATBE WORKS, ELECTRIC LIGHT & POWER CO. et al. v. 
CITY OF ANOKA et al. 

(Circuit Court, D. Minnesota, Fourth Division. June 3, 1901.) 

1. MUNICIPAL CoiîPORATIONS — POWBBS— VaLIDITY OF CONTKACT WITH WATHR 

Company. 

A city having power, under its charter, to provide for furnishing water 
and ,l,ight to tlie city and its inliabitants, and to control the érection of 
Works for such purposes, has power to contract for the furnishing of 
watèr and light by thlrd parties, and to grant the franchises aud privi- 
lèges hecessary to carry ont such contracts; and contràcts so made by 
ordinance, by which the city grants franchises and agrées to pay a 
stipuiated sum to the grantees each six months for water and light for 
public usés durlng a term of years, where such contracts are reasonable, 
and properiy protect thé clty's rig'hts, are binding, and cannot be an- 
nulled by the city without the consent of the other parties, who hâve 
expended money in the érection ofworks, and hâve in ail respects per- 
fortaed .such contracts on tbelr part. 
S. Samb— Contracts for Watkr and Lights— Création of Indebtkdness. 

A contract by a city to pay a stipuiated sum every six months durlng 
a term of years to a company for water and ilghts f umished for publie 
use is not one creating an Indebtedness for the f ull ambunt which may 
become due thereunder, and for that reason vold, where such an indebt- 
edness would be beyond the constltutional or statutory limit, since the 
furnishing of the Water and lights contracted for durlng the preceding 
six months Is a condition précèdent to llablllty for each payment there- 
under; and, where each payment provided for Is within the ordinary 
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revenues of the city, ralsed by lawf ul means, whether by direct taxation 
alone or partly from Ucenses, the contra et Is valld.i 

'8. Equity Jdrisdiction — Suit by Water Company to Annul Okdinance. 

' A court of equity bas jurisdiction of a suit by a water and light Com- 

pany and Its mortgagee to set aside and annul ordinances of a city whicli 
purport to repeal prior ordinances granting the franchises under which 
the Company erected Its works, and contracting for watev aud lights to 
be furnished the city, which repealing ordinances cast a clond upon the 
property rlghts of complainants, and, If valld, destroy the value of such 
rlghts. 

4. JUKISDICTION DP FEDERAL COUUTS— FEDERAL QUESTION— OrDINANCE ImPAIR- 

iKG Obligation op Coktracts. 

Ordinances passed by a city in the exercise of its delegated législative 
power are laws of the state, within the meaning of the contract clause 
of the fédéral constitution, and, where they purport to repeal prior ordi- 
nances by which the city has entered into a contract, a suit by the other 
party to such contract to bave them declared invalid as in violation of 
such clause involves a question arising under the constitution of the 
United States, and is within the jurisdiction of a fédéral court 

In Equity. Suit to enforce contract rights under ordinances 
passed by the city of Anoka, and to set aside as invalid certain or- 
dinances purporting to repeal those creating the contracta and 
granting franchises to complainants' assignors. 

Haie & Montgomery, for complainants. 

Albert F. Pratt and Marshall A. Spooner, for défendants. 

LOCHEEN, District Judge. Final hearing in this suit was had 
on the 26th day of April, 1901, upon the bill, answer, and stipulation 
of facts, and it appears therefrom that ail the allégations of mat- 
ters of fact contained in the bill are true as therein set forth. By 
the ordinances duly passed by the city council of the city of Anoka, 
approved by the mayor, and published during the summer and 
autumn of the year 1889, franchises for the construction and main- 
tenance in said city of waterworks and an electric light plant to 
furnish water and light to said city and its inhabitants were granted 
to Edmund T. Sykes, Edward D. Brown, and J. A. Chase, and their 
assigne, for the term of 31 years, and contracts made with them for 
the supply to the city of water and light for public purposes during 
that term at specifled rates, with the privilège to the city to purchase 
the plant at an appraisal at the end of any interval of five years, or 
at the end of the term. The ordinances were formally accepted by 
the grantees, who assigned and transferred their rights to the com- 
plainant the Anoka Waterworks. Electric Light & Power Company, 
which Company constructed the water and light plant, with mains, 
hydrants, wires, lights, and ail appliances, in compliance with the 
provisions of said ordinances, aud to the satisfaction and acceptance 
of the city council of said city, and at a cost of $80,000 ; and during 
or just after such construction made a mortgage or deed of trust to 
the complainant the American Trust & Saving Bank, as trustée, to 
secure the payment of the bonds of said water, light, and power 
Company to the amount of $75,000, of which bonds to the amount 

1 Constitutlonal and statutory limitations of municipal indebtedness, see 
note to City of Helena v. Mills, 36 0. C. A. 6. 
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of $10,000 were not to be disposed of until needed for the extension 
of water mains beyond the original construction, and only bonds to 
the amount of $65,000 hâve ever been issued and sold under said 
mortgage. Said city, by its contracta aforesaid, evidenced by said 
ordinances, agreed to pay the rates or rentals accruing agalnst it 
under said contracta for water and light semiannually on the Ist 
days of April and October of every year; and that in case of the is- 
sue of such mortgage bonds it would, upon written notice, pay at 
the office of the treasurer of said city so much of the water and light 
rentals, direct to the trustée under such mortgage, as would, from 
time to time, be necessary to discharge the maturing interest upon 
auch bonds. It is sufiacient to say f urther that said water, light, and 
power Company has at ail times hitherto performed and fulfllled ail 
the stipulations and obligations on its part to be done and performed 
under said contracta, and that the said city paid to said company 
for ail water and light supplied under said contracts up to October 
1, 1899, but nothing since that date, although it has, as aforesaid, 
continued to receive and use the water and light furnished by the 
water, light, and power company under the contracts. On Febru- 
ary 6, 1899, the city council passed a séries of five ordinances, num- 
bered 108, 109, 110, 111, and 112, purporting to repeal in détail ail 
of the aforesaid ordinances of 1889 constituting said contracts; 
which repealing ordinances were approved by the mayor, and duly 
published. On April 9, 1900, said city council, by unanimous vote, 
disallowed the bill or account of said water, light, and power com- 
pany for water and light furnished from October 1, 1889, till April 
1, 1900, charged at the contract rates. 

1. The contracts entered into by the défendant city by and 
through the said ordinances of 1889, and acceptances of the same, 
were valid and binding. The city had f ull power to enter into such 
contracts under the provisions of chapter 4 of its charter, quoted in 
its answer: 

"To provide for and conduct water Into and through the streets, lanes, 
alleys and public grounds of said city, and to provide for and contre! the 
érection of water works for the supply of water for said city and its inhablt- 
ants." "To provide for the lightlng of said city by electrlcity, gas or other 
means; and to control the érection of any works for the lightlng of said 
city." 

Under thèse powers, and in the performance of the duties inci- 
dent to such powers, the city might either construct waterworks 
and an electric plant, and operate the same, or it might contract for 
the supply of water and light; granting to the contracter such fran- 
chises as might be necessary or convenient for the construction and 
opération of the works for the supply of water and light. Andrews 
V. Pipe Works, 10 0, G. A. 60, 61 Fed. 782; City of Auatin v. Barthol- 
omew (G. G. A.) 107 Fed. 349, 354. The admitted facts show that 
thèse works were necessary, and were generally deaired by the in- 
habitants of the city, when contracted for, as conducive to their 
health and comfort; that ail the terms of the contracts were rea- 
sonable, and entered into after advertising for proposais, and con- 
sidering ail offers of other parties; that the privilèges and fran- 
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cliises granted were necessary for the constmction and opération of 
the Works, and were not exclusive; and that équitable provision 
was made by the contracts for the purchasé of the works by the 
city, after any interval of five years, at the valuation of the same by 
appraisal. : 

2. The objection that the contracte constituted the incurrence of 
an indebtedness on the part of thé city, to a prohibited amount can- 
not, in reason, be sustained. It is unnecessary to examine in dé- 
tail the arguments presented in support of this objection. It is 
enough to say that thèse contracts did not, wheu entered into, create 
an indebtedness on the part of the city to the aggregate amount of 
the rates for water and lights for the 31 years. The indebtedness 
would only arlse as the water and lights were furnished and used; 
and, if paid for as agreed, would never exceed the rates for six 
months. The revenues of the city, upon the showing made, and 
within the limitation in respect to taxation, would easily provide for 
this and the other ordinary expenses of the city. It is not perceived 
why the revenue from licenses is not as reliable as from any other 
source of revenue. It appears to hâve been ail collected, while con- 
sidérable amounts of ordinary taxes remaiued delinquent. 

3. But the objections most relied on by the défendant are those 
urged against the jurisdiction of this court. Its contentions are 
that this case présents no such matters of équitable cognizance as 
will support a bill in equity, and that no fédéral question is pre- 
sented by the bill to sustain the jurisdiction of this court. The 
value of the property rights of the water, light, and power Com- 
pany, and of the mortgage or trust deed to said American Trust & 
Savings Bank, dépends almost entirely upon the validity of the fran- 
chises granted and of the contracts made by and through the said 
ordinances of 1889. The repealing ordinances, if valid, destroy the 
value of those property rights, and of the security of said mortgage 
or trust deed. And such repealing ordinances, standing and exist- 
ing as ordinances of said city, constitute a menace to and cloud 
upon such property rights and mortgage, which naturally and inev- 
itably casts doubt upon the value of such property and mortgage, 
especially as the city has since, and with those repealing ordinances 
in apparent force, refused to carry out, or longer make payments 
upon, the contracts which rest upon the ordinances of 1889, deny- 
ing that it is bound by such ordinances. The water, light, and pow- 
er Company, as owner of thèse property rights, and the trustée, who 
represents the bondholders, hâve the right, if thèse repealing ordi- 
nances are invalid, to hâve them so adjudged, and the cloud upon 
their property and rights removed, by the decree of a court of equi- 
ty, which alone is compétent to award adéquate and full relief in 
such a case. The allégations of conspiracy and confédération are 
fully sustained by the admissions of the passage of the repealing 
ordinances, and the later refusai of the council, for no reason stated, 
to allow the bill of charges for the water and light admitted to 
hâve been furnished to and used by the city. The contention of 
complainants is that thèse repealing ordinances are invalid, as be- 
ing laws impairing the obligation of the contracts entered into by 



584 , , 109 FEDERAL KEPORTER. 

said city IjJi ^n^ tlirough the pripr ordinances of 1889, uppn wliich 
confràctà, as âforësaid, thè value ofthè property tigbts of the wa- 
t^r, light, and power company, and of the security held by the trus- 
tée dépend. An ordinance passed by a municipal council within 
the scope of their powers has the force of law. 1 bill. Mun. Oorp. 
§ 308. The grant of franchises by such ordinances, af ter perform- 
ance by the grantee, is a contract protected by the constitution of 
the United States against state législation to impair it. New Or- 
léans Gaslight Co. t. Louisiana Light & Heat Producing & Manu- 
facturing Co., 115 U, S. 630, & Sup. Ct. 252, 29 L. Ed. 516; Louis- 
ville Gas Co. V. Citizens' Gaslight Co., 115 U. S. 683, 6 Sup. Ct. 265, 
29 L. Ed. 510; City of Walla Walla v. Walla Walla Water Co., 
172 U. S. 1, 19 Sup. et. 77, 43 L. Ed. 341. State législation includes, 
of course, législation by municipal councils, created by the state 
with powers of législation for local purpdses. In the case last above 
cited (172 U. S. 10, 19 Sup. Ct. 81, 43 L. Ed. 346) the court says: 

"We know of no case in which it has been lield that an ordinance alleged 
to impair a prier contract with a gas or water company did not create a 
case under the constitution and laws of the United States." 

And in the case of St. Paul Gaslight Co. v. City of St. Paul (de- 
cided by the suprême court April 15, 1901) 21 Sup. Ot. 573, 577, 45 
L. Éd. ^, the court says: , 

"While It is not pretended that there Is any law of the state of Minnesota 
by which the obligation of the contract was impaired, It is asserted that such 
conséquence results from the ordinance adopted by the municipal council of 
the clty of St. Paul, the text of which ordinance has been reproduced in the 
statement of the case. It is no longer open to question that a by-law or ordi- 
nance of a municipal corporation may be such an exercise of législative power 
delegated by the législature to the corporation as a polltical subdivision of the 
state, having ail the force of law within the limits of the municipallty, that 
it may properly be coUsidered as a law, within the meaning of this article of 
the constitution of the United States," — citing many cases. 

The assertion in the statement of facts that the motion of April 
9, 1900, disallowing the bill for thè next prior six months' rentals 
for water and light was passed "for the feason that the défendant 
the city of Anoka was then advised and believed that the ordinances 
upon which the plaintiffs herein rely to enforce the collection of the 
claims by them herein made were and are void, and of no effect in 
law," is wholly irrelevant. Whence the advice, and whether based 
upon the supposed nullifying effect of the repealing ordinances, did 
not appear in the language of the motion, and does not even yet 
appear in the statement of facts. The motion expressed no reason 
for disallowing the bill, and rational conjecture would only suggest 
reliance upon the repealing ordinances as the basis of such action 
on the part of the council. The questions in this case are substan- 
tially the same as in the case of Little Falls Electric & Water Co. 
V. City of Little Falls (0. C.) 102 Fed. 663. 

Decree will J>e entered adjudging that the contracta between the 
city of Anoka àind the complainant the Anoka Waterworks, Electric 
Light & Power Company for fumishing water and light to said city, 
which are set forth in the bill of ; complaiht, are valid and existing 
contracts; and that the aforesaid repealing ordinances are, and 
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ever hâve been, invalifl, and of no effect; and that the complain- 
ant the Anoka Waterworks, Electric Light & Power Company recov- 
er of the défendant the city of Anoka the amounts stipulated in par- 
agraph 18 of the sti;pulation of facts contained in the record, and 
costs. The form of the decree, unless agreed on by counsel, may be 
settléd upon two days' notice. 



MUERAY et al. t. BBNDEE. 

(Circuit Court of Appeals, Nlnth Circuit. May 16, 1901.") 

No. 618. 

Appbal— Review— Ordbb Gbanting Pkeliminaby Injunction. 

On an appeal from an interlocutory order granting a preliminary 
injunction restraining défendants from removing from a building cer- 
tain property claimed by complainant to be a part of the realty, where 
the allégations of the bill and the proofs upon the hearing were suf- 
fieient to show prima faeie that complainant was the équitable owner 
of the realty, the court wiU not enter upon the question whether or 
not the property involved constitutes fixtures, whlch Is a question to 
be determined when the suit is trled on the merits; the rule being 
that such an order will be affirmed unless an abuse of légal discrétion 
appears. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 

McHatton & Cotter, for appellants. 
John F. Forbis, for appellee. 

Before GILBERT, EOSS, and MOEROW, Circuit Judges. 

ROSS, Circuit Judge. The facts of this case are somewhat com- 
plicated, and a clear statement of them is essential to the proper 
understanding and détermination of it. In the year 1888 the Grand 
Opera-House Company was the owner of certain real property in 
Butte City, Mont., which on the 29th day of September, 1888, it 
conveyed to John Maguirej taking his note for $17,000, the purchase 
price, secured by a mortgage upon the property. Maguire there- 
upon began the construction of an opéra house upon the ground, 
in the construction of which he became indebted to varions parties 
for labor and material performed and used in and about the érec- 
tion of the building. For that indebtedness the claimants flled liens 
against the building in accordance with the provisions of a state 
statute. Subsequently an action was brought by the lien claimants 
against Maguire in one of the courts of the state to foreclose them, 
in which action a decree of foreclosure was entered on the 27th 
day of January, 1890, under which decree the property was sold 
on the 19th day of May, 1890, to William E. Kenyon. There were 
several other judgments against Maguire, ail of which were liens 
upon the property, — one in favor of Edward King, which was as- 
signed to James A. Murray; one in favor of the First National Bank 
of Butte; and another in favor of the Butte Hardware Company, 
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>yhieh iatter jadgment was also a«signed to ilurray. Under his 
àssignment of the King jiidgment Murray redeemed from the sale 
under the foreclosure of thé jneclianics' liens, and the Mrst National 
Bank thçn redeemed frôm Murray, and Murray again redeemed, — 
this time from the bank, — and on April 10, 1891, received a sheriff's 
deed for the premises. Murray thereby became substituted to Ma- 
guire's rights in the property, which, however, remained subject 
to the mortgage theretofore executed by Maguire to the Opera-House 
Company for the purchase price of the land upon which the building 
was erected. After the completion of the building, and during the 
existence of the mechanics' liens, and before Murray had received 
the sheriff's deed under and by virtue of the proceedings in the suit 
for the foreclosure of those liens, Maguire purchased the chairs, 
scenery, and other furniture for the opéra house, which constitute 
the subject-matter of the présent suit, and to pay for it borrowed 
the money of one John O'Eourke, giving him as security for the 
money so borrowed a chattel mortgage thereon, which was duly 
veriâed and recorded, and which seems to hâve been extended from 
time to time until Murray, in the year 1893, advanced to Maguire 
the money necessary to pay O'Eourke, taking from Maguire a trans- 
fer of the chairs, scenery, and other furniture. Prior to the last- 
mentioned transaction, and on the 29th day of May, 1891, the Grand 
Opera-House Company brought suit in one of the district courts of 
the State to foreclose the mortgage executed to it by Maguire in 
1888. To that suit Murray was, ambng others, made a party de- 
fendant, upon the ground, as alleged in the complaint, that those 
défendants claimed some lien or interest in the property, ail of which 
it was averred were subject to the complainant's rights. The com- 
plainant in that suit also asked that ail of the défendants be re- 
quired to set up any lien or claim they had. Murray appeared, and 
by answer set up the varions mechanics' and other liens, the decree 
rendered thereon, the rédemptions had thereunder, and his right 
under the sheriff's deed executed to him on the lOth day of April, 
1891. That action was tried and a decree rendered therein on the 
12th day of March, 1895, from which an appeal was taken to the 
suprême court of the state, and is reported in 14 Mont. 558, 37 Pac. 
607. The resuit of that litigation was a judgment that Murray was 
the owner of the building, with the right to remove the same from 
the land upon which it was erected at any time prior to the expira- 
tion of the period of rédemption from the sale under the Grand 
Opera-House Company's mortgage, and that the mortgage of the 
Opera-House Company was a superior lien upon the land itself. 
Under that decree the land was sold on the 18th day of April, 1896, 
to the Grand Opera-House Company. The right to redeem from 
that sale continued for six months thereafter. Before the expira- 
tion of those six months Murray began to exercise the right given 
him by the above-mentioned decree, by removing from the opéra 
house the chairs, scenery, and other furniture, and to tear down 
the building itself. Prior to that, and during the pendency of the 
foreclosure suit of the Grand Opera-House Company against Ma- 
guire, to wit, in the year 1894, Murray undertook to remove from 
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the building tlie chairs, scenery, and other furnîture, whereupon 
he was, at the suit of the Opera-House Company, enjoined by an 
order entered in the district court for the Second judicial district 
of Montana on the 3d day of July, 1894, In 1896, after he had 
removed the chairs, scenery, etc., and stored them elsewhere, and 
while actually engaged in razing the building itself, Murray pur- 
chased a majority of the stock of the G-rand Opera-House Company, 
and thereupon ceased removing the building, and allowed the time 
during which he was, by the final decree entered in the foreclosure 
suit of the Grand Opera-House Company against Maguire, permitted 
to do so, to expire, after which he repaired the damage that he had 
done to the building, and restored the chairs, scenery, and other fur- 
niture to their place in the opéra house. Subséquent to such resto- 
ration of both the opéra house, and the chairs, scenery, and other 
furniture, to wit, on the 3d day of December, 1896, actions were 
commenced against the Grand Opera-House Company by John 
O'Rourlie, John F. Forbis, and John O. Bender to recoTer money 
alleged to be due the respective plaintiffs in the suits, in which 
actions writs of attachment were issued and levied upon the prop- 
erty of the Opera-House Company. The complaint in the action 
brought by O'Rourke contained two counts. In that action a judg- 
ment was rendered on the 16th day of September, 1897, in favor 
of the plaintiff on the first cause of action counted on, on which 
an exécution was thereafter issued, under which, on the 27th day 
of December, 1897, the real property of the Grand Opera-House Com- 
pany was offered for sale by the sheriff of the county, and by him 
sold to Silas F. King. On the 19th day of January, 1899, the sherifl 
executed to King a deed for the property so sold. In the action 
brought by Bender against the Grand Opera-House Company, judg- 
ment was rendered in favor of the plaintiff on the lith day of May, 
1898, and in that brought by Forbis against the same company judg- 
ment was rendered in favor of the plaintiff on the 21st day of May,. 
1898. On the part of the complainant in the présent suit it is 
contended that on the 27th day of December, 1898, O'Rourke, claim- 
ing still to hâve a lien under the writ of attachment issued in the 
suit brought by him against the Opera-House Company by reason 
of the second cause of action stated in his complaint, redeemed 
from the sale made by the sheriff to King, and that he (Render), by 
virtue of the judgment recovered by him on the léth day of May, 
1898, redeemed from O'Rourke, and that Forbis, by virtue of the 
judgment recovered by him on the 2l8t day of May, 1898, redeemed 
from Bender on the lOth day of January, 1899. After Murrav ac- 
quired a majority of the stock of the Grand Opera-House Company, 
he caused John Maguire, E. L. Chapman, and Charles O. Donnell 
to be elected trustées of that company; and on November 1, 1898, 
the company, through them, leased the building, chairs, scenery, 
and other furniture to G. O. MacFarland. On the 25th day of Feb- 
ruary, 1899, Forbis executed to Bender a conveyance of ail his right, 
title, and interest in and to the Opera-House Company property, 
and Bender shortly thereafter served a notice upon MacFarland 
and Silas F. King that he was the owner of, and entitled to the 
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possession of, ail of tlie property, and that they held the same in 
trust for iiim, and demauded of them a restitution of it, and the 
pajment to him of the rents therefor; and on the 4th day of April, 
1899, he commeneed a suit in the United States circuit court for 
the district of Montana against King and MacFarland to obtain a 
decree adjudging that they held the property in trust for him, in 
which suit the court appointed a receiver to coUect from MacFar- 
land the rents of the property during the pendency of the suit. 
That suit was pending at the time of the commencement of the 
présent one, and that fact was not only alleged in the bill in the 
présent suit, but the bill of complaint therein, as well as the answers 
of King and MacParland thereto, was put in évidence on the hear- 
ing of the application for an injunction in the présent case, over 
the objections, however, of the défendants herein. The bill in the 
présent suit shows upon its face that the opera-house property was 
duly sold on the 27th day of December, 1897, by the sheriff of the 
county in which it is situated, under the judgment rendered and 
entered in the case of O'Rourke against the Grand Opera-House 
Company, and that at that sale Silas F. King was the highest 
bidder, and therefore became the purchaser of the property, and 
received the sheriff's certiflcate of purchase, in accordance with a 
provision of the statute of the state; that neither the Grand Opera- 
House Company, nor any one on its behalf, redeemed the property 
from the sale within the time allowed by the state statute; and 
that, notwithstanding the rédemptions from that sale under which 
the complainant claims, the sheriff on the 19th day of January, 
1899, executed to King a deed thereof . The bill allèges that "John 
O'Rourke on the 27th day of December, 1898, duly redeemed said 
property from the said sheriff's sale, and that thereafter, upon the 
said 27th day of December, 1898, the complainant duly redeemed 
said property from the said sale and from the rédemption made by 
the said John O'Eourke, and that thereafter, on the lOth day of 
January, 1899, John P. Forbis redeemed said property from the said 
sale, and from the said rédemption made by the said John O'Rourke 
and this complainant"; and the évidence introduced upon the hear- 
ing of the motion for an injunction not only showed the rédemption 
sought to be made by O'Eourke on the 27th of December, 1898, 
under and by virtue of the attachment lien arising upon the levy 
of the attachment issued in the action commeneed by him against 
the Opera-House Company on the 3d day of December, 1896, the 
rédemption from O'Eourke by Bender thereafter and on the same 
day, and the rédemption by Forbis from Bender on the lOth day of 
January, 1899, the rights of whom, as has already been said, were 
conveyed to Bender by the deed executed by Forbis on February 
25, 1899, but the évidence also showed that the complainant, Ben- 
der, on the 27th day of December, 1898, which was within the time 
allowed by the state statute for the purpose, redeemed from the 
sale by paying to the sheriff, for King, the amount of the purchase 
money, with interest and cost. Without regard, therefore, to 
O'Rourke's attempted rédemption and the subséquent alleged ré- 
demptions from him, it appears that, the complainant eflected a légal 
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rédemption from tlie sale on the 27tli day of December, 1898. One 
of the allégations of the bill is that: 

"The said property, and the whole thereof, Is at thls time held in trust 
for the use of this complainant by the said G. O. MacFarland and Silas F. 
Klng, but that notwithstanding thls the défendants James A. Murray, E. L. 
Chapman, and the Grand Opera-House Company are preparlng and threaten- 
ing to detach and remove ail of the same from the said building, aud that 
the said défendants James A. Murray and E. L. Chapman hâve served their 
written notice on the said G. O. MacFarland, and upon the receiver appointed 
by this court, that they will immedlately detach and remove ail of the said 
flxtures above described from the said opera-house building." 

Whether or not the chairs, scenery, and other furniture do or do 
not constitute flxtures goes to the merits of the suit, and is the 
principal question involved in it. It ought not, we think, to be de- 
termined on this appeal from an interlocutory order enjoining the 
défendants from the commission of any of the threatened acts pend- 
ing the suit; the settled rule being that such an order of the trial 
court will be afiBrmed unless it appears upon a considération of ail 
the évidence upon which its action was based that its légal discré- 
tion to grant or withhold the order was improvidently exercised. 
We discover in this case no such abuse of discrétion. Judgment 
afiSrmed. 
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(Circuit Court of Appeals, Seventh Circuit June 7, 1901.) 

No. 761. 

1. Appeal— Objections not Raised Below. 

Where a bill to restrain an alleged inf ringement of a trade-mark was 
based on the theory of the fraudulent use of certain trade-names, and 
was dismlssed for want of equlty, It cannot be alleged on appeal that a 
case was made out of a fraudulent and unfalr compétition in trade. 

2k ASSIGNMBNTS OF BrROB — SUFFICIBNCY. 

Where an assignment of error, on dismissal of a bill to restrain in- 
fringement of a trade-mark, allèges unfalr use of the words "Pacific" 
and "Faetory," it Is a violation of rules of court 11 and 24, providing 
that an assignment of errors should specify separately each error as- 
serted. t 

8. Samb— Spécification of Bbeors. 

An assignment of error alleglng as error the dismissal of a bill is 
objectionable as failing to specify each error separately, in that tho 
ruling involved as many questions as there were separate causes of action 
stated. 
4 Same. 

Spécifications of error to the effiect that the court erred In holding as 
stated cannot be considered where there is nothlng in the record outside 
of the opinion of the court to show that the court so held and adjudged. 

Appeal from the Circuit Court of the United States for the East- 
em District of Wisconsin. 

George A. Carpenter, for appellant. 
L. C. Wheeler, for appellee. 

Before WOODS and GEOSSGUP, Circuit Judges, and SEAMAN. 
District Judge. 
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PER OUEIAM. This suit was brougkt by the Albany Pérforated 
Wrapping-Paper Company to obtain an injunction against the John 
Hoberg Company forbidding infringement of alleged trade-mark 
rights. The bill asserts thirteen distinct causes of action, sepa- 
rately stated and numbered, eacb charging the fraudulent use of 
one of the foUowing words or names alleged to hâve been adopted 
and used by the appellant as trade-marks upon its manufactures 
of toilet paper: "yunflower," "Beverwyck," "Club," "Clover Leaf," 
"Pacific," "Diamond," "Hotel," "Factory," "Standard," "Economy," 
"Victor," "Cabinet," and "A No. 1." Only the following, however, 
are now insisted upon: "Sunflower," "Beverwyck," "Club," "Clover 
Leaf," "Hotel," "Pactory," «Economy," "Cabinet." The conclusion 
of the circuit court — Judge Jenkins presiding — was that the various 
names shown to hâve been employed were intended to distinguish 
the différent sizes, shapes, and qualities of paper manufactured, 
and not to indicate origin (102 Fed. 157), and accordingly the bill 
was dismissed for want of equity. That conclusion, in the opinion 
of this court, was justified by the évidence. Practically conceding 
that the use of the words as trade-marks strictly was not estab- 
lished, counsel for the appellant insist that a case was made eut 
of fraudulent and unfair compétition in trade. The bill, however, 
it is évident, was not drawn, and the trial below was not con- 
ducted, upon that theory. There is no hint of it in the opinion of 
the court, and, if insisted upon, it must hâve been rejected for want 
of adéquate proof. When a trade-mark proper has been infringed, 
the fraudulent intent will be inferred, but that intent must be prés- 
ent in order to make an actionable case of unfair compétition. 
"The deceitful représentation or pei-fldious dealing must be made out 
or be clearly inferable from the circumstances." Lawrence Mfg. 
Co. V. Tennessee Mfg. Co., 138 U. S. 537, 11 Sup. Ot. 396, 34 L. Ed. 
997. The évidence in this record does not show "an unfair and 
fraudulent compétition against the business of the plaintiff, con- 
ducted with the intent, on the part of the défendant, to avail itself 
of the réputation of the plaintiff to palm off its goods as plain- 
tiff's," but rather the contrary, since, under the circumstances, the 
défendant had reason to believe that the words or names in ques- 
tion were in common use by manufacturers, each for the purpose 
of designating a particular size, shape, or quality of paper. 

While it has been found practicable to aflQrm the ruling below 
upon the merits, it may be worth while again to admonish the pro- 
fession that there must be a substantial compliance with the re- 
quirements of our rules 11 and 24 that the assignment of errors 
"shall specify separately and particularly each error asserted and 
Intended to be urged," and that "in cases brought up by appeal the 
spécification shall state, as particularly as may be, in what the de- 
cree is alleged to be erroneous." The assignment before us con- 
tains eleven spécifications. The second, third, and fourth hâve been 
waived; but the fourth was objectionable, because it includes the 
words "Pacific" and "Victor," and therefore involves two questions 
instead of one. The first and eleventh allège as error the dismissal 
of the bill, a ruling which necessarily involved as many questions 
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as there were separate causes of action stated. If the bill had been 
dismissed upon demurrer, there >vould liave been an equal number 
of questions of pleading, and, in order to conform to the rule, it 
would bave been necessary plainly to specif j error separately upon 
eack cause of action asserted (Eailway Co. v. Burnbain, 42 C. C. A. 
584, 102 Fed. 669) ; and, the bill having been dismissed after a hear- 
ing upon the évidence, it is equally clear that the ruling involved 
necessarily the question whether the évidence established any one 
or more or ail of the causes of action presented, and that there 
should hâve been a separate and distinct spécification of error 
challenging the action of the court — the dismissal of the bill — in 
respect to each cause of action which it was proposed to insist had 
been established by proof. 

The remaining spécifications are each to the effect that the court 
erred in holding and adjudging as stated; but, outside of the opin- 
ion of the court, there is in the record nothing to show that the 
court so held or adjudged, and we hâve decided repeatedly that error 
may not be predicated of the court'» opinion, or reasons for a ruling. 
Caverly v. Deere, 13 C. C. A. 452, 66 Fed. 305; Russell v. Kern, 
16 C. C. A. 154, 69 Fed. 94; Deposit Co. v. Burke, 32 C. 0. A. 67, 
88 Fed. 630; Patting v. Goal Co., 39 C. C. A. 308, 98 Fed. 811. The 
decree below is affirmed. 
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(Circuit Court of Appeals, Seventh Circuit June 7, 1901.) 

No. 771. 

KAiLROADs— Action for Injurt by Fire — Evidence dp Neoligencb. 

Where the évidence introduced by plaintiff in an action to recover dam- 
ages occasloned by fire alleged to hâve been communlcated by an englne 
on defendant's rallroad Is sufflclent to establlsh such allégation, which, 
under the Illinois statute (Rev. St c. 114, § 103), "shall be taken as full 
prima facie évidence to charge wlth négligence" the rallroad company, 
the court is not justlfled In directing a verdict for défendant upon gênerai 
testlmony that the englne was equipped wlth a sparl£ arrester which was 
In good condition, and that it was operated In a proper manner, where 
such testlmony fails to show that the Inspections relied upon to show the 
perfect condition of the sparlj arrester were carefully and thoroughly 
made, and there Is évidence tendlng to show that the englne was at the 
tlme being crowded to nâake up lost time, and that other sparks in fact 
escaped from it. Under such a state of évidence the question of négli- 
gence Is one for the Jury. 

In Error to the Circuit Court of the United States for the South- 
ern District of Illinois. 

A. J. Hopkins, for plaintiff in error. 
Edward C. Kramer, for défendant in error. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judge». 

WOODS, Circuit Judge. The court below directed a verdict for 
4he défendant, and error is assigned upon that ruling by a separate 
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Spécification f or each. paragraph of the déclaration. This îs a note- 
worthy example of strict and tieclinical compliance with the require- 
ment of ôur rule 11 tliat the assignaient of errors "shall specify 
separately and particularly each' error asserted and intended to be 
urged." It is necessary, howeyer, to refer only to those paragraphs 
of the déclaration which are based upon the statute of the state 
(Rev. St. El. c. 114, § 103), whereby in 1869 it was enacted, and has 
since been the law of the state, "that in ail actions against any per- 
son or incorporated company for the recovery of damages on ac- 
count of any injury to any property, whether reàl or personal, occa- 
sioned by fire communicated by any locomotive engine while upon 
or passing along any ràilroad in this state, the fact that such fire 
was so communicated shall be taken as fuU prima facie évidence 
to charge with négligence the corporation, or person or persons 
who shall, at the time of such injury by fire, be in the use and occu- 
pation of such ràilroad." Issue was jpined by the plea of not guilty, 
and in behalf of the plaintiff évidence was adduced which tended 
suflSciently to support the déclaration; one witness, who was a pas- 
senger in the caboose of the freight train of the défendant drawn 
by the locomotive from which the fire causing the injury escaped, 
testifying that, his attention being aroused by another passenger 
crying ont, "There goes a spark," he saw in the smoke from the 
locomotive a spark "about the size of a huUed walnut," not blazing, 
but looking like a chunk or coal of fire; that he saw it first about 
three feet above the ground, and that immediately upon its touch- 
ing the grass, into which it fell a few feet beyond the right of way 
of the ràilroad, a flame sprung up. Other witnesses testified to 
seeing the flame start up and spread rapidly towards and into the 
flelds and orchard of the plaintiff. There had been no rain for some 
weeks, and it was shown that this fire was the second caused by 
the same locomotive within the distance of half a mile or less. 
Witnesses, who were passengers upon the train at the time, and 
others, who were af work on the fàrm of the plaintiff, testified that 
the locomotive, as it passed the plaintiff's farm, was laboring hard, 
and niaking much noise. It is conceded that the fire on the land 
of the plaintiff was caused by a spark from the locomotive, but 
in défense proof was offered that the locomotive was equipped with 
the best-known means for preventing the escape of fire, — that is to 
say, a spark àrrester, known as "the front-end extension"; that on 
the third day before and the second day after this fire occurred, 
no répairs having been made nlëanwhile, the àrrester was duly in- 
spected, and found to be in good order; and that the engineer and 
flreman in charge at the time were possessed of adéquate skill and 
expérience, and were operating the locomotive in a proper manner; 
and, there having been offered no direct évidence to the contrary, 
it is insisted that the peremptory direction of a verdict for the de- 
fendant was right. There are several reasons which forbid an af- 
firmance of thë rnling. Thfe oHly évidence that the locomotive was 
being run in a proper and prudent manner is the testimony of the 
engineer and flreman, neither of whom pretended to hâve a definite 
recollectîon on the point. To the cross-qnestion, "What were you 
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doing when you were passing plaintiff's farm? Were you workiDg 
up steam?" the engineer answered, "Why, the engine was working, 
I guess;" and then, being asked wliy he smiled bet'ore answeriug, 
said, "I don't remember what I was doing." ïhe testimony of wit- 
nesses, axid some of the circumstances, such as that the train waa 
behind time, and, after passing a rise, had just entered upon a 
slightly downward grade, which for several miles aiîorded an oppor- 
tunity to make up time, a speed of as much as twenty miles an hour 
being attained before the train had passed the plaintiff's land, and 
the fact that the fire escaped, tend to show that the locomotive 
was pushed to an unusual, and perhaps sudden, effort, such as to ac- 
count for a needless émission of sparks that were dangerous, even 
if not 80 large as the one which the witness said he saw. A spark 
one-half or even one-fourth that size, it is évident, would be more 
than enough to account for what happened; and perhaps enough, 
notwithstanding the other évidence otîered, to convince the jury 
either that the spark arrester was out of order, or that the handling 
of the locomotive had been such as to force out sparks of un- 
wonted size. Even if it be true, as contended, that a spark looking 
like a coal, and about as big as a hulled walnut, was an impossi- 
bility, it does not foUow that the court should hâve withdrawn the 
testimony from the jury, though, of course, testimony may be so 
clearly incredible as to justify that course. The statement of the 
apparent size of the spark was presumably an expression of opinion, 
and, even if exaggerated, — as probably it was, — it was, neverthe- 
less, compétent to go to the jury as showing or tending to show a 
spark of unusual size; and for that purpose its force was not broken 
by the testimony of other witnesses that sparks as large as a hulled 
walnut could not hâve escaped. If as large as a hazelnut, it was 
enough to show an inadéquate arrester, or an improper handling of 
the locomotive. But, besides ail this, the évidence adduced does 
not show a proper inspection of the spark arrester. The company's 
master mechanic, in answer to the inquiry whether, if the netting 
should be loose around the fire box, or anywhere, the inspecter could 
ascertain the fact by an examination with a torch through the hand- 
hole in the extension front, answered: "He could. He reaches in 
there, and looks, and also takes a bar to reach in there to flnd wheth- 
er or not this netting has holes, or any part has dropped down." In 
respect to the inspections actually made, the inspecter testifled to 
the use of the torch only, and on cross-examination said that he did 
not take hold of the wire screen, or push anything against it,.or pull 
it, in order to see whether it was loose or tight; but that he could 
see it, and it could not be loose and be in its place, sînce, if loose, it 
hangs down, — that is to say. he did not use a bar, as, according to 
the master mechanic, he ought to hâve done, in order "to find wheth- 
er or not the netting had holes, or any part had dropped down." 
The judgment is reversed, with direction to grant a new trial. 
109 F.— 38 
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MANITOBA FISH CO. v, BOOTH. 

(Circuit Court of Appeals, Seventh Circuit. June 26, 1901.) 

No. 773. 

1. ApPBAL— ASSIGNMENTS AND SPECIFICATIONS OF ErROR. 

The proper practlce, wlaeii a demurrer Is sustalned or overruled to a 
pleading which contalns more than one count or paragraph, is to treat 
the ruilng as separate in respect to eacli count or paragraph, and to as- 
sign or specify error accordingly. 
3, Vbmdob ahd Purchaser— Action by Vbndok for Bbeach of Contract — 
Tender of Performance by Plaintiff. 

A plaintiff, who contracted to sell and dellver to défendant, free of 
Incumbrance, certain real estate and other property, which was then sub- 
Ject to a mortgage, cannot malntain an action for breach of the contract 
by défendant by refusing to pay the considération upon an offer of per- 
formance by plaintiff, where the déclaration falls to show that plaintiff 
was In a position to glve a clear and unincumbered tltle to the property 
when the offer was ruade, but, on the contrary, shows that the mortgage 
had not been discharged, and allèges merely that plaintiff had perfected 
an arrangement to discharge it from the considération to be paid by 
défendant, without any averment that défendant was advised of such 
arrangement, and refused to permit reasonable steps to be taken for its 
consummatlon. 

In error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The Manitoba Flsh Company, a Canadian corporation doing business in 
the province of Manitoba, owned freehold and leasehold premises, docks, 
wharves, piers, rights of way, railways, sldings, easements, railroad and other 
franchises, buildings, sheds, érections, stock in trade and merchandise, stores, 
flttings, ofiSce flxtures, furnlture, plant, machlnery, and other property de- 
scribed, and on August 18, 1898, made wlth William Vernon Booth a contract 
for the sale and transfer thereof to Booth free and clear of incumbrances, in 
considération whereof Booth agreed to pay and turn over to the first-named 
party capital stock to the amount of $37,500, in fully paid preferred shares, 
and an equal amount In fully paid original shares of A. Booth & Co., an Illi- 
nois corporation, whose organlzatlon he had promoted, and whose stock, orig- 
inal and preferred, he owned in amounts larger than the amounts which he 
agreed to transfer; and, in addition, he agreed to pay for merchandise on 
hand, and for other speclfied articles on dellvery, in cash, at the cost price 
thereof. No tlme or place of performance was agreed upon, but durlng the 
months of August and September, 189S, the merchandise and other property 
for which cash was to be paid were delivered and paid for to the amount of 
$14,911.19. The déclaration, consistlng o£ four counts, chargea breach of the 
contract by Booth, In that on an offer, wlth readlness and abllity to perform, 
by the plaintiff in error, he had failed and refused to accept the property 
which thè plaintiff had agreed to sell and turn over to him, and had neglected 
and refuged to pay and turn over to the plaintiff the stipulated stock of A. 
Booth & Co. A demurrer having been flled, the plaintiff, on August 3, 1900, 
amended the déclaration by insertlng "on page 6," after words quoted, cer- 
tain words, and "at the end of Une 4 from the bottom of said page," 
after words quoted, certain allégations; and on pages 11, 17, 21, and 22, re- 
spectively, at places similarly deSlgnated, other words and averments. There- 
upon the défendant agaln demurred, and on February 11, 1901, the plaintiff 
made further amendments, to be inserted on pages 6, 11, 17, and 22, re- 
spectlvely, "after" or "at the end of amendment heretofore Inserted." There- 
upon the défendant agaln demurred, on the ground "that the second amended 
déclaration, and each count thereof, and the matters thereln coatained, are 
not suffleient in law," etc. Thèse demurrers the court sustalned, and, the 
plaintiff refusing to amend further, gave judgment for the défendant. 
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The asslgnmetit of error contalns six spécifications, namely, that the court 
erred (1) in sustaiulng tlie demurrer to tlie original déclaration; (2) in sus- 
taining the demurrer to the déclaration as first amended; (3) in sustaining 
the demurrer to the déclaration as last amended; (4) in rendering judgment 
in favor of the défendant; (5) in holding that the déclaration, as finally 
amended, did net set forth a cause of action, and in sustaining the demurrer 
thereto, and In rendering judgment thereon; (6) in refusing to require the 
défendant to plead to the déclaration as amended, and in refusing to allow 
the plaintif!: to proceed to a trial of the cause. The court below, it is con- 
ceded, was of opinion that the déclaration did not show readiness and ability 
on the part of the plaintiff to perform the contract at the time of the alleged 
refusai of the défendant to perform. The averments touching the point are 
thus summarized or quoted in the last brief for the plaintiff in error: "That 
the plaintif!: was at ail times able, ready, and willlng, in conformlty with the 
terms and conditions of the contract, to turn over and transfer to the plain- 
tifC the full and complète OTvnershlp of the property, free and clear of and 
from ail liens and Incumbrances whatever, includlng the mortgage men- 
tioned in the déclaration, and to fully complète and perform said contract lu 
ail respects on Its part, and had offered to do so. Counts 1, 2, 3, 4, Rec. 5 
et seq. Amendments, Rec. 20, 21, 25, et seq. That a mortgage for thirty 
thousand dollars resting on the property was well known to the défendant, 
and that the contract was made in contemplation thereof ; and that the plain- 
tiflf, at the time fixed for the performance of the contract, was not only able, 
ready, and willing to transfer the property, and the full and complète owner- 
ship thereof, free and clear of and from any and ail liens and incumbrances, 
in aecordance with the terms of said contract, but had, in truth and in fact, 
entered Into and effected an arrangement with the bank by which the prop- 
erty and plant should be released and discharged from said mortgage and 
pledge, and the stock so to be turned over to and recelved by the plaintiff 
accepted in lieu thereof. Amendment, Rec. 25 et seq. That by reason of the 
f allure of the défendant to carry ont and perform said contract, and pay and 
turn over to the plaintiff said original and preferred shares of fully paid 
capital stock, said mortgage or pledge was foreclosed, etc. Oounts 1, 2, and 
3, Eec. 8, 12, 15." 

Charles S. Holt, for plaintiff in error. 
Charles S. Thomton, for défendant in error. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The first and second spécifications of error, if otherwise good, are 
not available, because, by amending any count of the déclaration, 
the plaintiff lost ail right to question a previous ruling upon demur- 
rer thereto. If any count remained unamended, the record should 
hâve been made to show the fact, and error should hâve been speci- 
fied separately upon the ruling thereon; or, if more than one, then 
upon the ruling on each severally. On the record before us it is not 
an easy task to locale or détermine the context of the several amend- 
ments to the déclaration. If counsel are willing to risk the présen- 
tation of questions of pleading upon a record so uncertain or con- 
fused, the briefs, at least, should supply the defect. The fourth, 
fifth, and sixth spécifications are in no respect better than the third, 
and, if they were suflBciently deflnité, evidently présent nothing not 
involved in the third spécification; and that might be disregarded, 
because, predicated as it is of a ruling upon a demurrer to a déclara- 
tion containing several counts, it embraces necessarily as many 
questions as counts, unless the counts, or two or more of them, are 
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identical; and that is not apparent. That the proper practice, 
when a demur-rer is sustained or overruled to a pleading wJbdch con- 
tains more than one eount or paragraphe is to treat the ruling as 
separate in respect to each count or paragraph, and to assign or 
specify error accordingly, see Eailway Co. v. Burnham, 42 0. C. A. 
584:, 102 Fed. 669; Albany Perforated Wrapping-Paper Co. v. John 
Hoberg Co. (this session of this court) 109 Fed. 589; Norris v. Kail- 
road Co. (this session of this court) Id. 591. Assuming the question 
to be properly presented, we are of opinion that the ruling upon the 
demurrer was right. The contract between the parties was one of 
"mutual, dépendent, and concurrent promises, to be simultaneously 
performed"; and as a matter of pleading, therefore, it would hâve 
been sufflcient for the plaintifif to aver a readiness or ability, and 
an offer on its part and a refusai of the défendant, to perform the 
contract. The amendments to the déclaration were designed to aver 
such readiness, offer, and refusai, but, in view of the rule that reason- 
able intendments are to be taken against the pleader, it is a fair in- 
ference from the averments made that the plaintiff was never in fact 
ready and presently able to transfer its property to the défendant 
free of incumbrance when asking of the défendant a delivery of the 
stock which he had agreed to transfer to the plaintiff. The plain- 
tiff's property was in Manitoba. It was under mortgage to a bank 
located there. Presumptively, the mortgage was registered there. 
The défendant resided in Dlinois, and whatever offer of performance 
was made to him by the plaintiff it may be presumed was made in 
Illinois, though whether there or elsewhere is not essential. In the 
absence of an explicit répudiation of the contract by the défendant, 
or déclaration of a purpose on his part not to abide by it, he could 
not be put in default by an offer of the plaintiff to perform, or by a 
refusai of such offer, unless the plaintiff was then and there ready 
to transfer its property free of incumbrance as stipulated; and it 
being averred that the contract was made in contemplation of the 
mortgage to the bank (meaning with a knowledge of that mortgage 
by both parties), it was necessary that the mortgage should hâve 
been actually discharged, and the défendant informed of the fact, 
or that the plaintiff should hâve been ready, and hâve informed the 
défendant of its readiness, then and there to deliver to the défend- 
ant a propér satisfaction pièce, duly executed for record, if recording 
was necessary; and, if recording was not necessary, the fact should 
hâve been averred. The déclaration, as amended, instead of stop- 
ping with the gênerai averment of the plaintiff's readiness, willing- 
ness, and offer to perform (which perhaps would hâve been enough), 
proceeds to allège the existence of a mortgage, and that the plaintiff 
"had, in truth and in fact, entered into and effected an arrangement 
with the bank by which the property and plant should be released 
and discharged from said mortgage and pledge, and the stock so 
turned over to and received by the plaintiff accepted in lieu thereof ." 
The défendant was not bound to act on that situation, which implied 
the surrender of his stock to the plaintiff on the faith of the alleged 
arrangement with the bank and of its, final consummation, or that 
in person or by agent he should take the steps necessary to effectu- 
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ate the arrangement, going, if necessary, for the purpose, to Mani- 
toba; but wLether to Slanitoba or across the street would be in- 
diffèrent, because he was not bound to do anything to help ont the 
plaintiff's unreadiness. The averment means that the mortgage 
had not already been released, and, that being so, the plaintiff was 
bound to show readiness to deliver, or in some proper way to effect 
a release concurrently with the defendant's surrender of the stipulat- 
ed shares of stock. The suggestion is offered, but evidently is totally 
inadmissible, because inconsistent with the averment made, and 
with the rule that intendments are against the pleader, that the ar- 
rangement with the bank may not bave been "the only means that 
the plaintiiï had for relieving its property from incumbrance." It 
was not the means of removing the incumbrance that the plaintiff 
needed in order to enable it to demand of the défendant performance 
of the contract, but présent ability to transfer its own property dis- 
charged of ail liens; and that ability its déclaration shows it did 
not possess. If it were averred that the plaintiff informed the de- 
fendant of its arrangement with the bank, and that the défendant 
refused to take or to permit reasonable steps to consummate the 
arrangement, the question would be essentially différent. The judg- 
ment below is afiBrmed. 



STBAND V. GRIFFITH et aL 

(Circuit Court, D. Minnesota, Fourth Division. June 19. 1901.) 

New Trial— Ghanting to Single Défendant — Ween Proper. 

TJnder the practlce in the fédéral courts, a new trial may be granted 
to one défendant in an action, and the verdict and judgment be allowed 
to stand against others, where there is no reason for granting a new 
trial as to them; but where it appears that on the trial évidence was 
Introduced as to transactions between the plaintiff and a défendant 
against whom the évidence is Insvifficient to sustain the verdict, which 
évidence would not hâve been compétent against his co-defendants, but 
whlch may hâve enhanced the damages awarded, a new trial will be 
awarded as to ail défendants. 

At Law. On motion for new trial. 

Henry J. Gjertsen, for plaintiff. 

A. B. Jackson and Mark L. Dougherty, for défendants. 

LOOHEEN, District Judge. The several pétitions of the défend- 
ant GrifSth and of défendants Buck and Campbell for a new trial 
of the above-entitled cause were heard on May 11, 1901, when coun- 
sel for the respective parties submitted oral arguments, since sup- 
plemented by briefs. The cause was tried at the présent March 
term of this court, and resulted in a verdict in favor of the plaintiff 
against the défendants Buck, Campbell, and GrifiQth (who were the 
only défendants served) for the sum of $2,000 ; a previous trial hav- 
ing ended by a disagreement of the jury. The complaint alleged: 
That on and prior to the 29th of October, 1896, the plaintiff, being a 
résident of the state of Washington, and the owner of described 
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real estate of great value, there situate, and desirous of engaging in 
tbe retail dry-goods trade at New Whatcom, in that state, but hav- 
ing no expérience in that business, or knowledge of tbe value of sucb 
goods, tbe défendants, knowing of ail thèse facts, for their mutual 
profit and gain, fraudulently conspired together to cheat and de- 
fraud tbe plaintiff out of bis said real estate by false and frauda- 
ient représentations as to tbe quality, quantity, value, ownersbip, 
condition, and character of a stock of dry goods, clothing, furnish- 
ings, and notions which they tben had, in closed boxes, in said Grif- 
fitb's warehouse; which conspiracy they successfuUy carried out by 
sucb false représentations, among which were représentations that 
said goods were owned by défendant Skinner; were new, up to date, 
and first-class ; and that défendant GrifQth, on tbe security of said 
goods, had loaned to said Skinner $3,500, which must be paid ; and 
that tbe stock was wortb $11,000 at wbolesale invoice priées. That 
by varions specified artifices of tbe défendants the plaintifE was pre- 
vented from examining said goods, giving said Skinner plaintifl's 
promissory notes for |3,700, and a conveyance of tbree tracts of said 
land, wortb |7,300, therefor; and agreeing to leave the said goods 
in said warehouse till tbe notes were paid. That, being unable to 
pay said notes, he afterwards obtained tbe goods of said Griffltb by 
giving bim a chattel mortgage thereon and upon other goods, and 
a mortgage on the remaining tracts of bis real estate. That the 
goods, upon being received by plaintiff and opened, were found to be 
old, shelf-wom, moth-eaten, and unsalable, and not wortb more tban 
10 per cent, of said sum of |11,000; and were afterwards mostly 
taken from him by said GrifEith, as was also the remainder of sucb 
real estate, by foreclosure of said mortgages. 

Tbis application for new trial must turn, so far as défendant 
GriflSth iô concemed, upon tbe question whether tbere was any évi- 
dence in the case which justified tbe "jury in flnding that be bad any 
participation in tbe alleged conspiracy. It appeared that he was, 
and for many years bad been, a warehouseman in tbe city of Min- 
neapolis; that he is a man of considérable wealtb, and sometimes 
made loans on the security of goods deposited in bis warehouse; and 
that tbe défendants Buck and Campbell, wbo were mercbandise 
brokers of said city, bad rented from Grifiitb a room in bis ware- 
house, which was entirely under their own control, and in which 
they had at that time tbe said goods in boxes. There is no évidence 
that Grifljth had any ownersbip or interest in thèse goods, or any 
knowledge coneeming tbem, except a gênerai knowledge that Buck 
and Campbell bad goods of some description in their rented room ; 
or that be had any part or knowledge in or about the alleged con- 
spiracy, or any information of tbe bargaining or sale of tbe goods 
to plaintiff, or of tbe existence of tbe plaintiff; or any participation 
in or knowledge of the transaction whatever until after the sale of 
the goods, except delivery, bad been completed, and the notes of 
plaintiff and deed of the three parcels of land made to Skinner, 
when tbe plaintiff applied to Griffltb for a loan of $3,700 on the 
security of the goods, except the testimony of tbe plaintiff and of 
A. W. Strand that Buck and Campbell stated to plaintiff during tbe 
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negotiations that Griffith had loaned Skinner $3,500 on the security 
of the goods so in Ms warehouse, and their further testimony that, 
when the plaintiff was negotiating with Griffith for the loan to him- 
self, Griffith stated to him that he was making a good purchase, and 
that the goods were valuable, else he would not hâve made the loan 
to Skinner upon them. In respect to thèse matters, thèse witnesses 
are squarely contradicted by Buck, Campbell, and Griffith. And 
f rom the testimony of plaintifl and A. W. Strand, as well as of oth- 
ers, it appears withont question that when plaintilï flrst applied to 
Griffith for the loan to himself, at Griffith's warehouse, Griffith did 
not assent to the request, but told plaintiff that he would consider 
it; and it appeared that it was after conferring with Buck or Camp- 
bell concerning the goods, and with Mr. Brown, his own bookkeep- 
er, that, upon plaintiff's calling again, with A. W. Strand, on the 
following day, he consented to make the loan of $3,700 on the se- 
curity of the goods. If there were no reason to question the truth- 
fulness of the plaintiff and A. W. Strand in respect to the statement 
of Griffith as to the goods being valuable, else he would not hâve 
made the loan on them, I am constrained to believe that such state- 
ment, if made by Griffith, was made with référence to the loan 
which he was then making to the plaintiff, after having made such 
inquiry as satisfied him that the goods were sufficient security; and 
that the Strands were mistaken if they understood him to refer to 
any other loan. Moreover, had Griffith been in the conspiracy, he 
must hâve known that he had been represented as having loaned 
|3,500 to Skinner on the goods, and would immediately, to forward 
the matter, hâve consented to transfer the loan — ^which, in its na- 
ture, would remain a fictitious loan — ^to Strand, keeping the goods 
till the money, for the use of the conspirators, should be paid by 
plaintiff. Nothing would be required but a change or transfer of 
the notes given by plaintiff to Skinner, and delivery and pledge of 
the warehouse receipt for the goods. The money would, in such 
case, ostensibly be retained by Griffith for the payment of his al- 
légea previous loan to Skinner. But the évidence does show that 
Griffith actually made inquiry to satisfy himself as to the value of 
the goods before consenting to the loan to plaintiff; that he gave 
Buck and Campbell a check for the money so loaned, to pay on be- 
half of plaintiff the money considération of the purchase, for which 
purpose the money was borrowed; that he gave the plaintiff his 
warehouse receipt for the goods in the boxes, receiving the sameback 
in pledge for the loan; and that plaintiff then helped nail up the 
boxes, which were at once, while the parties were there, elevated 
from Buck and Campbell's leased room to rooms in Griffith's own 
control in his warehouse. Further, the évidence shows that Grif- 
fith's suit for foreclosure of his mortgage in the state of Washing- 
ton was contested by Strand, who, in his answer in that suit, made 
substantially the same allégations of fraud in respect to the sale to 
him of said goods which are now set forth in his complaint in this 
action. But he did not charge in that answer that anybody had rep- 
resented to him that Griffith had made any loan on the goods to 
Skinner. This leaves room for the suspicion that such charge in 
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this action is an af terthought. Aside from what I hâve refèrred to, 
there is nô scintilla of évidence tending to connect Griffith with the 
gobds; or with their sale to the plaintiiî, or with the alleged con- 
spiracy. AU the other évidence, and every circumstance, shows that 
he had no such connection. The jury should hâve heen instructed 
to retutn its verdict in his favor; and as to him a new trial must 
be granted. 

As to défendants Buck and Campbell, there was sufflcient évi- 
dence to go to the jury, and the question remains whether a new 
trial oughtto be granted to Griffith, and the verdict and judgment 
allowed to remain against them. In this country, and especially in 
the fédéral courts, the comlnon-law rule that, if a new trial is grant- 
ed to one défendant in action in tort it must be granted to ail the 
défendants, does not obtain; and a new trial may be granted to one 
défendant in such action, and the verdict and judgment be allowed 
to stand aga:inst the others, where there is no spécial reason for 
granting a new trial as to them. Albright v. McTighe (G. C.) 49 
Ped. 817; Gaslight Co. v. Lansden, 172 U. S. 534, 19 Sup. Ct. 296, 
43 L. Ed. 548. In each of thèse two cases, however, the court grant- 
ed a new trial to ail the défendants, while holding that there was 
sufflcient évidence to sustain the verdict as to some of them; for 
the reason that évidence was received as to the wealth and ability 
to respond in damages of défendants to whom a new trial must be 
granted, and the court could not say that the amount of damages 
awarded had not been enlarged because of such évidence; and that 
it was possible, and even probable, that the verdict would hâve been 
less had the case been submitted against the défendants as to whom 
the évidence was sufflcient alone. In this case the évidence showed 
that Grifflth was a man of considérable wealth, and it aiso disclosed 
his transactions with plaintifF in the state of Washington, whereby 
he obtained mortgages upon said goods and other goods, and on con- 
sidérable real estate of plaintiff, and his f oreclosures of such mort- 
gages; ail matters in which Buck and Campbell had no concern, 
but whereby plaintifF claimed to hâve lost property to a large 
amount. None of this évidence could hâve been heard had the case 
been tried against Buck and Campbell alone; and still it is not im- 
probable that it influenced the jury, and increased the verdict ac- 
tually rendered; and therefore, under the rule stated in the two cas- 
es cited, T feel constrained to grant a new trial as to ail the de- 
fendants. Ordered, that the verdict and judgment be vacated and 
set aside, and a; new trial granted as to ail the défendants. 
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In re ROONEY. 

(District Court, D. Vermont. June 8, 1901.) 

UANKRUPTCT— AssETS — Peodccts op Wipe's Lands. 

Under the laws of yermont, whîch provide that neither the separate 
property of a wife nor its rents and profits shall be subject to the dls- 
posalof lier husband or liable for his debts, but by which, as at com- 
mon law, the husband la tenant by tlie curtesy of his wife's lands, and 
entitled to their use, unless they are limited to her separate use by the 
eonveyance, or the use Is Ijept separate, a wife's lands held by her under 
a deed wlthout limitation, occupled by the family, and farmed by her 
husband, are not her separate property, and their products are assets 
of the husband's estate In bankruptcy. 

In Bankruptcy. On review of décision of référée. 

W. H. Fairchild, pro se. 
Gr. H. Start, for claimant. 

WHEELER, District Judge. The question hère is between the 
wife of the bankrupt and the trustée in bankruptcy of the husband 
as to the products of the wife's land, conveyed to her by deed without 
limitation as to the use, occupied by them, and carried on by him. 
In this State the husband has the use of the wife's land, and is ten- 
ant by the curtesy as at common law (V. S. § 2542), but "neither a 
wife's separate property, nor the rents, issues, and products of the 
same, shall be subject to the disposai of her husband or liable for 
his debts." Section 2647. What personal property of the wife is 
separate is determinable by the common law, and by other provi- 
sions of this latter statute; what real estate, by the title and occu- 
pation. Unless the lands are limited in title ta her separate use, 
or the use is kept separate, it belongs to the husband. Shaw v. 
Partridge, 17 Vt. 626; Bruce v. Thompson, 26 Vt. 741; Hackett v. 
Moxley, 68 Vt. 210, 34 Atl. 949; In re Nelson's Will, 70 Vt. 130, 
39 Atl. 750. In Clark v. Peck, 41 Vt. 145, 98 Am. Dec. 578, there 
was a devise to the wife of the use of land, and this use was held 
to be separate, because there was no devise to her of the land of 
which the husband by his marital right could take the use; but 
the gênerai right of a husband to the use of his wife's land was 
fully recognized. In this case there is no limitation whatever in 
the wife's title to her separate use, and there has been no sep- 
arate occupancy by her to the exclusion of the husband. It is a 
case of his occupation of her land according to his right as husband, 
by which the products in question raised by them were his. 

Décision of référée affirmed. 
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In re MABSH. 
(District Court, D. Vermont June 18, 1901.) 

BARKBaPTOT — D18CHA.BGB— CONOKALMBNT OF AsSBTS. 

The fact that a banUrupt did not schedule or tum over to his trustée 
products of hls wlfe's lands whlch he claimed were owned by her, 
where there was no concealment of the property, and the elain) was 
openly made, dld not constltute a knowlng and fraudaient concealment 
of property which would defeat hls rlght to a dlseharge under Bankr. 
Act 1898, § 14b, although the property may hâve been, as matter of law, 
a part of hls estate. 

In Bankruptcy. On application for discharge. 

E. A. Cook, pro se. 

Young & Young, for bankrupt. 

WHEELER, District Judge. This îs an application for a dis- 
charge heard on report of the référée. The objections iiled are: 
"First. Because the bankrupt did not make a full and true disclo- 
sure of his property. Second. Because he concealed property belong- 
ing to the estate. Third. Because he has assisted in converting and 
destroying property belonging to the estate." Omissions or even 
concealments of assets are not made valid objections to a discharge, 
but only omission of offenses punishable by imprisonment, and fail- 
ure to keep books, with fraudulent intent. Bankr. Act, § 14b. A 
bankrupt is punishable by imprisonment for "having knowingly 
and fraudulently (1) concealed while a bankrupt, or after his dis- 
charge, from his trustée any of the property belonging to his estate 
in bankruptcy." The assets in question were the products of the 
bankrupt's wif e's land, not limited to her separate use, and occupied 
by them and their children, claimed by him to belong to her. Thèse 
products may, according to the décisions of the suprême court of 
the state as construed by this court, hâve belonged to the husband 
as tenant by the curtesy, and hâve been a part of his estate in bank- 
ruptcy. Hackett v. Moxley, 68 Vt. 210, 34 Atl. 949; In re Nelson's 
Will, 70 Vt. 130, 39 Atl. 750; In re Eooney (June 3, 1901) 109 Fed. 
601. But, if so, they were in the open possession of the bankrupt, 
and not criminally concealed, and the bankrupt would not, by merely 
making claim in respect to them legally unfounded, be guilty of a 
criminal offense under the act. Not only the fraudulent intent but 
the concealment is wanting, as well in the objections as the proofs. 
The trustée was left to take the property, or proceedings in respect 
to it, as he might be advised. The application for a discharge would 
not be affected by the resuit of claims of fairly disputable légal right. 
Objections overruled, and discharge granted. 



IN EE MATTHEWS. 603 

In re MATTHEWS (McDONALD, Intervener). 
(District Court, W. D. Arkansas, Ft Smith Division. June 10, 1901.) 

1. BANKRUPTCY— JURISDICTION OF REFEREE— CONSENT. 

A référée to whom a banlîruptcy case bas been referred generally bas 
jurlsdiction, on pétition of the trustée to enjoin tbe sale o£ property of 
the bankrupt by one of a number of llenholders, to order its sale free 
of incumbrances, and to settle tbe prlority of liens, -«ybere ail tbe par- 
ties in interest voluntarily appear, and submit the controversies between 
them to bis décision, without objection. Such a proceeding is one 
proper to be had before the référée instead of the court, under gênerai 
orders No. 12, and iurisdiction is conferred by the same consent which 
would be sufflcient to confer it upon the court under Bankr. Act 1898, 
§ 23b, and cannot be objected to by a party so consenting for the flrst 
tlme in proceedings to review the décision of the référée. 

2. Statdtes— RuLEs OF Construction. 

In construlng a statute, the intent of the législature Is always a 
proper matter to be considered; and, where any uncertainty exlsts as 
to the meanlng of its language, such intent is controlling, and that con- 
struction should be given which accords with the gênerai spirit of the 
enactment, and harmonizes its provisions. 
8. Mbchanics' Liens— Priority oveh Moktgage — Arkansas Statute. 

The meehanic's lien law of Arkansas (Acts 18S>5, p. 217) gives mecban- 
ics, laborers, and material men a lien on the buildings or improve- 
ments made and the land on which they stand superior to any other 
lien or incumbrance ■which shall attach subséquent to the commence- 
ment of such building or improvement. Xt also provides (section 3) that 
such lien shall bave préférence as to the building or improvement over 
any prior lien or incumbrance or mortgage on tbe land, "provided, how- 
ever, that in ail cases where said prior lien or incumbrance or mortgage 
was given or executed for the purpose of raising money or funds with 
which to make such érections improvements or buildings, then said lien 
shall be prior to the lien given by this act," Held, that the efEect of 
such proviso was to give priority to a mortgagee over mechanics or 
material men only when the mortgage was given for the purpose of rais- 
ing money which was actually used in making the érections, Improve- 
ments, or buildings on the land, and that such a mortgage Is entitled 
to priority only to the extent that the proceeds were so used. 

4. iSAME— BSTOPFEL. 

Where a lumber dealer, who had refused to sell lumber to a person, 
dld subsequently furnish hlm with materials to be used in the érection 
of a building on a lot on the assurance of the agent of a mortgagee of 
such lot that he held a sum of money for his principal, the proceeds of 
the mortgage, to be used in tbe érection of the building, which state- 
ment was true, and that he would see that the materials were pald for, 
but they were not in fact pald for in fuU, and the agent thereafter paid 
over a part of the proceeds of the mortgage to the mortgagor, the mort- 
gagee is estopped to deny priority to a meehanic's lien flled upon the 
property by the material man for the balance due him. 

In Bankruptcy. On review of décision of référée on a pétition 
flled by A. A. McDonald, trustée. 

The record in this case shows that a pétition In bankruptcy was flled 
against Joe P. Matthews, bankrupt, on the 13th of October, 1899, and serv- 
ice was Immediately issued and had. He was not adjudicated a bankrupt, 
however, untU March 9, 1900. In the meantime, on the 20th of November, 
1899, the property now in controversy (it being real estate) was turned over 
by the bankrupt to Harry B. Kelly, as agent for Blihu Chauncey, Charles 
Ohauncey, and William L. Savage, trustées, and was in his possession as 
Èuch agent when Matthews was adjudicated a bankrupt. In his schedule 
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Matthews sets forth thls property, describing It as "Lot No. 7, block 530, 
Réserve addition to the city of Ft. Smith," and also sets forth that the 
same is incumbered by a lien of Bd Thomas for material and labor for 
$100, a lien of J. M. Tenny for the sum of $244, lien of D. J. Young for 
$100, lien of Dyke Bros, for $325, and a mortgage to Blihu Chauncey and 
others, trustées, $4,000. It appears from the record that on the 2Sth day 
of Aprll, 1890, Ellhu Chauncey, Charles Chauncey, and William Littleton 
Savage, as trustées, loaned Joe P. Matthews the sum of $4,000 on lot 7, 
block 530, in the city of Ft Smith, Ark. Matthews borrowed the money 
wlth the aTowed purpose of using it to put up a Wholesale storchouse upon 
said property, worth $5,500, and stated at the time he borrowed the money 
that the lot was worth $2,500. Said trustées loaned the money with the 
understanding that it was to be used for the same purpose. The mortgage 
was placed on record on the 20th day of April, 1899. In making this loau 
Matthews procured Harry B. Kelly, paying hlm a commission of $200 to 
make it. Harry E. Kelly was at the time, and had been for at least 10 
years past, the gênerai agent of the trustées aforesaid. When the mort- 
gages and notes were esecuted and placed on record, they were sent on 
by Kelly to said trustées, who forwarded the money to Kelly about the 
15th of May, 1899. While Kelly, on the 29th of April, had credited Mat- 
thews on his books with the $4,000 loan, he never, in point of fact, turned 
over the $4,000 to Matthews at ail, but kept It under his own control, and 
paid ail of it out (as had been his previous custom in trausacting business 
l'or said trustées) to the eontructors, laborers, mechanics, aiid material meu 
who constructed the building, except the sum of §1,000, which he disbursed 
as follows; $300 of it he gave to his clerk and brother-iu-law, wlio had a 
lien upon the lot for the balance of the purehase money to that amount; 
$200 of it he took out as his commission for making the loan for Matthews; 
and $500 of it he turned over to Matthews with the understanding that it 
was to be paid to one of the material men, but it was never paid to him. 
So that $1,000 of the borrowed money, so far as the proof shows, never 
went into the building at ail. In holding this money, and disbursing it in 
the way la which he dld, the court ânds, as a matter of fact, that HaiTy 
B. Kelly was the agent and représentative of the trustées. On the dates, 
and for the amounts set opposite their respective names, the following ma- 
terial men procured judgments in the state circuit court for material fur- 
nished and which went into said building, to wit: J. M. Tenny & Co., 
October 5, 1899, $268; H. I. Goddard, November 2, 1899, $188; Dyke Bros., 
October 6, 1899, $331.30. Thèse judgments were ail flled and allowed in 
the bankrupt court. Sliortly after Matthews went into bankruptcy, the 
trustées aforesaid, who made the Matthews loan, assigned the mortgage 
and note to Harry E. Kelly, their gênerai agent at Ft. Smith, for the pur- 
pose of collection. He advertlsed the property for sale under the mort- 
gage, and is now in possession thereof. A. A. McDonald, the trustée in 
bankruptcy fpr Matthews, though not in possession of the property, there- 
upon filed a pétition before the référée, setting up the existence of tUe mort- 
gage, and the existence of the several mechanics' liens hereinbefore stated, 
and other liens also, on said property, and represented to the court that 
the sale of the property, under such circumstances, would not bring its 
real value, and prayed the court that ail interested parties hâve notice, and 
for an order directing the sale of the property free from ail incumbrances, 
and that the proceeds of said sale stand in lieu of said property, and for 
ifhe bringing in of the proceeds of said sale to be distributed as the court 
might détermine the priorlty of said llenholders; and also for a restrain- 
ing order prohlbiting the said Kelly from selling said property, or any 
part thereof, under said mortgage, uD,til the matters presented were prop- 
erty adjudicated in that proceeding. Thereupon an arrangement Was made, 
whereby it was agreed by and betweeen counsel for the said Ohaunceys 
and Savage, and the counsel for said trustée in bankruptcy, and the coun- 
sel for J. M. Tenny & Co., Dyke Bros., and H. I. Goddard "that the said 
Chaunceys and Savage, and the creditors of the bankrupt above named, 
would. In response to the pétition of said trustée, file with and before the 
référée in bankruptcy their respective Interventions, eettlng up their re- 
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spectlve clalms of priority of liens upon the property abore descrlbed; tliat 
ao Injunctlon should issue upon tlie pétition of tlie said trustée; and that 
no sale of the property should be had until the rights of the respective 
parties had been determined upon said interventions." And thereupon eacb 
of the interveners, in accordance with this agreement, flled their respective 
interventions in response to the application of said trustée before the réf- 
érée In bankruptcy. The intervention of the said Ellhu Ohauncey, Charles 
Ghauncey, and William L. Savage, trustées, is in the following language: 
"Corne now Ellhu Ohauncey, Charles Chauncey, and "William L. Savage, 
trustées, and show that heretofore, to wit, on April 28, 1899, tliey loaned 
to tbe said Joe P. Matthews $4,000.00, aud took as security tlierelor a mort- 
gage upon lot 7, in block 530, Reserve addition to Fort Smith, Ark., dated 
on that day, and duly acknowledged and recorded in the olïice of the cir- 
cuit clerk and ex officio recorder of said county of Sébastian, Arkansas, 
in the Fort Smith district thereof, on April 29, 1899, on page 4 of Book 22 
of Mortgages. Said mortgage was due in flve years from date, -with in- 
terest at seven pev cent, per annum, and is now unpaid. Said loan was 
made to said Matthews to enable him to erect a building upon said lot 
for business purposes, and for that purpose only, and said mortgage was 
so given and reeeived for the purpose of raising mouey with which to build 
upon said premises. Said mouey was, as thèse interveners are informed 
and believed, actually used In the érection by said Matthews of the build- 
ing now standing upon said lot, and said mortgage is a first lien on said 
premises. Wherefore thèse petitioners pray that they may be adjudged to 
hâve a first and prier lien upon said premises. 

"Mechem & Bryant, Attomeys for Interveners." 

The other interveners, J. M. Tenny & Co., H. I. Goddard, and Dyke Bros., 
also flled interventions, setting up their liens as mechanics and material 
men, and prayed to hâve their liens declared prier to that of the said 
mortgagees. Thereupon ail of the parties appeared before the référée, their 
testimony was taken, and the case was argued and submitted to the référée, 
who rendered his décision thereupon, holding that the lien of the mort- 
gage of the said Chaunceys and Savage upon the property was prier to 
that of the other interveners, and ordered that the trustée in bankruptcy 
proceed to sell the property, and bring the funds into court, and that, 
when said fund is so brought into court, the proeeeds be applied — First, to 
the expense of the sale; second, to the payment of the mortgage iudebted- 
ness, less the amounts received by the mortgagees for rent; and the re- 
iiialnder applied pro rata to the claims of the other Interveners. From 
tliis décision and order of the référée the Interveners J. M. Tenny & Co., 
H. I. Goddard, and Dyke Bros, filed their pétition for review, and assigned 
as error: First, that the said référée erred in holding that the évidence 
was not suflicient to postpone the lien of said mortgage to the mechanics' 
aud material men's liens of the said creditors; second, that the said réf- 
érée erred In holding that said mortgage lien should not be postponed to 
the r-espectlve liens of said creditors to the extent of the money arising 
from said mortgage, and not applied to the payment of claims of said 
•/i-(<Utors for labor performed and materials furnished in the construction 
of tlie buildings on said lots. The Chaunceys and Savage, as trustées, 
iuid the other creditors, except Dyke Bros., J. M. Tenny & Oo., and H. I. 
i4o<ldard, submitted to the décision and order of the référée, and bave not 
asked to hâve the same reviewed. 

As to the elaim of Dyke Bros., Mr. Dyke testifies that, after he 

made the contract for the furnishing of this lumber, and before he fur- 
nished any portion of it, he called on Mr. Kelly, in pursuance of a previoua 
understanding between them to the efCect that, when the Chaunceys were 
furnishing money through him to construct buildings, he (Kelly) desired 
Dyke Bros, to always notlfy him of the amount of the contract, and that 
heretofore he had always reserved the money for them, and that that la 
the reason why he called on Kelly in the Matthews case; that, in pursu- 
ance of this understanding, he called on Kelly in the Matthews case, and 
told him that his bill of lumber would be about Ç400, and Kelly said to him 
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that he had $1,500 In hls hands, belonging to Matthews, and tliat he would 
see that he (Dyke) should get his money; that he would not hâve ftirnlshed 
the lumber at ail for Matthews, because he had refused hlm, not more 
than about a month before that, lumber to go Into hls résidence; that he 
furnlshed the lumber to Matthews, relylng on the statement made by Kelly. 
It was further shown in proof that in this very case two payments were 
made to Dyke Bros, of $100 each, one of whlch came direct from Kelly; 
that thîs was done, as was the usual custom, by gettlng an estimate from 
the architect, and getting Matthews to sign it, and then taking it to Kelly, 
whereupon Kelly paid it. Dyke further testified that it was a rule of his 
flrm to always go to Kelly when he knew that Kelly was fumishlng money 
to build houses. Kelly dénies that before Dyke furnlshed any of the lum- 
ber he came to hlm, and told him what his bill would be, and that he 
replied to him that he had $1,500 of Matthews' money in hand, and that 
he would see that they got thelr bill out of it; and stated that he never 
knew that Dyke Bros, had any interest in the concern until they came to 
him for $100 that was pald to them on the 29th day of July. He says 
he remembers distlnctly he was surprised, because he had understood that 
ail the lumber was to come from Tenny. He does not deny any of the 
other statements made by Dyke. There is a direct conflict between Ivelly 
and Tenny as to what took place between them, but it does not appear 
from Tenny's testimony that he furnished any portion of this lumber be- 
cause of any statements made by Kelly to him, or that he would not hâve 
furnished the lumber at ail but for those statements. It Is unnecessary, 
therefore, to state more fully the testimony as it relates to the Tenny claim. 
As to the claim of Goddard, there is no testimony showing that he fur- 
nished any of the material referred to upon any promise or statement made 
by Kelly, or that he ever obligated hlmself by any promise to see that he 
(Goddard) was pald. Any further facts that may be necessary will be 
stated in the opinion. 

Mechem & Bryant, ifor interveners Elihu and Charles Chauncey 
and Wm. L. Savage. 
Ira D. Oglesby, for interveners Dyke Bros, and J. M. Tenny & Co. 
F. A. Youmans, for intervener H. I. Goddard. 
A. A. McDonald, pro se. 

ROGEKS, District Judge (after stating the facts). At the thresh- 
old of this case is the question of jurisdiction in the référée, since, 
if he had no jurisdiction, the court could acquire none on pétition 
for review, except to order the proceeding dismissed for want of 
jurisdiction. This question was not raised on the hearing before 
the référée, nor was it raised by the counsel on either side at the 
submission of the pétition for review in this court. The question 
suggested itself, however, to the court at the hearing, and it was 
called to the attention of counsel, who did not seem disposed to 
question the jurisdiction. When the court came to examine the 
case, after submission, it seemed so important that the attention 
of counsel was again called to it, and then the question for the flrst 
time was argued, and subsequently briefed. The counsel for Savage 
and the Chaunceys insist that the court was without jurisdiction, 
because the référée had none. The question is not without difflcnlty, 
and I hâve considered it very carefully. Section 1, par. 7, of the 
bankrupt law of July 1, 1898, says: 

" 'Court,' as used in the statute, shall mean the court of bankruptcy In 
whlch the proceedlngs are pending, and may include the référée." 
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Section 22a of the bankrupt law pro vicies: 

"After a person has been adjudged a banknipt, the judge may cause 
the trustée to proceed with the administration of the estate, or refer It (1) 
generally to the référée, or speclally, with only limited authority to act In 
the premlses, or to conslder and report upon speclfied Issues." 

In tliis case, after Matthews was adjudicated a bankrupt, the 
wh.ole case was referred generally to the référée for this référée 
district, in accordance with form No. 14 (32 G. C. A. lix., 89 Fed. 
XXXV.) prescribed by the suprême court of the United States. By 
rule 12 of the suprême court (18 Sup. Ot. vi.) it is provided that: 

'The order referrlng the case to a référée shall name a day upon whlch 
the bankrupt shall attend before the référée; and from that day the bank- 
rupt shall be subject to the orders of the court in ail matters relating to 
hls bankruptcy, and may recelve from the référée protection agalnst arrest, 
to continue untll the final adjudication on hls application for a discharge, 
unless suspended or vacated by order of the court. A copy of the order 
shall forthwith be sent by mail to the référée, or dellvered to him personally 
by the clerk or other officer of the court. And thereafter ail proceedings, 
except such as are requlred by the act, or by thèse gênerai orders to be 
had before the judge, shall be had before the référée." 

Such was the status of the case when the trustée in bankruptcy 
filed the pétition to enjoin the sale under the mortgage, to hâve 
the sale made free from incumbrances, and to settle the priority of 
liens. In the purpose of this pétition ail parties acquiesced, and 
in the intervention of the Chaunceys and Savage, trustées, nothiug 
is said as to who was in possession of the property. They simply 
assert their mortgage, and insist upon its priority over the liens of 
the other interveners, and pray they be adjudged to hâve a prior lien 
in the property; and, as stated, this was doue in pursuance of an 
arrangement in which ail parties to this proceeding having liens 
agreed that they would, in response to the trustee's pétition, file, 
before the référée in bankruptcy, their interventions setting up 
their respective liens, and that no injunction issue, and no sale be 
had, untU the rights of the respective parties had been determined 
by said intervention. It is clear, therefore, that, so far as ail the 
interveners could do so, they hâve consented to the jurisdiction of 
the référée, and submitted themselves thereto. Clearly, if the pro- 
ceedings had been begun by the trustée in the bankruptcy court, 
under section 23b, Bankr. Law, to recover the property from the 
mortgagees, instead of this proceeding to sell and sèttle priorities 
before the référée, the consent required by that section would be 
conclusively established, and ail the interveners estopped to raise 
any question of jurisdiction. Hicks v. Knost, 178 U. S. 341, 20 Sup. 
et. 1006, 44 L. Ed. 1183; Stickney v. Wilt, 28 Wall. 150, 23 L. Ed. 
50; In re ConnoUy (D. C.) 100 Fed. 620. The trustée, however, 
treated the property as ail under the control of the bankrupt court, 
and the Chaunceys and Savage acquiesced. From any point of 
view, the trustée did acquire an equity of rédemption in the prop- 
erty, and had a right to apply for its sale, without référence to who 
had possession; and it was agreed and acquiesced in by ail parties 
that, in view of the numerous liens, the priorities of which were 
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in dispute, it should be sold free from ail liens by the trustée, and 
the money brought into court, to be distributed as their équitiea 
might be adjudged. The référée made the order that the trustée pro- 
ceed to sell the property free from ail incumbrances, and bring the 
fund into court; and ail parties hâve acquiesced in that part of the 
order relating to the sale, no review having been sought as to that. 
That order is the law of this case, unless the référée was without 
power to make it. 

Two questions remain. Had the référée the power to order the 
sale, free from liens, ail parties submitting to the jurisdiction for 
that purpose? Second. Had he the power to settle the priorities 
between the lienholders ? Both questions will be considered togeth- 
er. It may be remarked in the outset that, so far as the court has 
been able to flnd, there is nothing in the bankrupt law, and nothing 
in the rules promulgated by the suprême court, which contravene 
the last paragraph of section 1 of rule 12 (18 Sup. Ct. vi.), wherein 
it is stated: "And thereafter [meaning after the case has been re- 
ferred] ail the proceedings, except such as are required by the act, 
«r by thèse gênerai orders, to be had before the judge, shall be had 
before the référée." So that it would seem that, independent of any 
<vther authority, the power would exist in the référée, not only to 
make the sale, free from liens, where the parties had submitted 
themselves to his jurisdiction, but also to déclare the priorities. 
But we are not without authority upon this question. The suprême 
court, in White v. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 L. 
Ed. 1183, says: 

"Référées In bankruptcy are appointed by the courts of bankruptcy, and 
take the same oaths of office as judges of the United States courts. Eaeh 
case In bankruptcy is referred by a court of bankruptcy to a référée, and 
he exercises much of the judicial authority of that court" 

It is the universal practice in this jurisdiction, and everywhere, 
so far as the court is advised, for the référées to order sales of prop- 
erty; and forms Nos. 43 to 46, inclusive (32 0. 0. A. Ixxiii.-Ixxv., 
89 Ped. xlix.-li.), promulgated by the suprême court, ail contemplate 
that thèse sales shall be made under orders of the référée. By rule 
18 (18 Sup. Ct. vi.), when private sales are ordered and made, the 
report muet be made to the référée. In Coll. Bankr. (3d Ed.) p. 475., 
the author says that a majority of cases under the présent act hold 
that the court, including the référée, has power to order the sale 
of land free of incumbrances, and that the proceeds are to stand 
as a substitute for the liens themselves for the beneflt of those 
holding liens to the extent of their interest therein, and the sur- 
plus goes to the gênerai creditors. By section 38a (4) it is provided: 

"Référées respectively are Iiereby invested, subject, always, to a review 
by the judge, withln the limits of their districts as established from time 
to time, with jurisdiction to * * * (4) perform such part of the duties, 
oxcept as to questions arising ont of the applications of bankrupts for com- 
positions or discharges, as are by this act conf erred on courts of bankruptcy, 
and as shall be prescribed by rules or orders of the courts of bankruptcy 
for their respective districts, except as herein otherwise provided." 
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And by section la (8): 

"Courts of bankruptcy shall include the district courts of the United States 
and of the territorles, the suprême court of the District of Columbia, and the 
United States court in the Indlan Territory and of Alaslsa." 

In re Worland (D. G.) 92 Fed. 893, is a case which seems abso- 
lutly in point. In that case there was conflicting liens, and a péti- 
tion was flied by the trustée before the référée for an order directing 
the sale of the realty and certain machinery situate thereon, and 
asking that the latter should be sold separately, the proceeds to be 
applied to the payment of the debts secured by the chattel mort- 
gage. One mortgage was upon the property, including the building, 
ground, and machinery; another was a mortgage on a stock of 
Inmber and other material, and on toOls, machinery, enginê, boiler, 
gearing, shafting, and belting upon the same premises; and the 
third was a judgment lien. The matter was heard and determined 
by the référée, and duly certifled to the district court for review. 
Judge Shiras held, in substance, that, where the estate of a bank- 
rupt includes real property, subject to the liens of valid mortgages 
and judgments, the court may order it sold by the trustée in bank- 
ruptcy, free of incumbrances, the liens being transferred to the pro- 
ceeds of the sale; and may direct the method of sale and distribu- 
tion so as to protect the rights and interests of ail parties concerned. 

In re Emrich (D. G.) 101 Fed. 231, was a case where an order 
was taken before the référée to compel the wife of the bankrupt 
to surrender a license to occupy a stall in the city market. She 
appeared before the référée, and, without raising the question of 
jurisdiction, filed an answer, in which she averred that the license 
in question was a mère personal privilège; that it was not a right 
which passed to the trustée. The référée held otherwise, and his 
judgment was aflarmed by the district court. In that case she 
raised no question of jurisdiction before the référée until he had 
found against her. She afterwards insisted, before the court, on 
review, not that the conclusion reached by the référée was wrong, 
but that the référée had no jurisdiction of the case presented. The 
court held otherwise, declining to say whether he would hâve en- 
tertained jurisdiction of the matter if she had, in apt time, ob- 
jected to the jurisdiction of the court, and says: 

"Whether she could thus be brought in by rule, and her elaim deter- 
mined by this means, If objected to, is a question not now before us, and 
upon which we express no opinion. Suffice it to say, she bas submitted 
herself to the Jurisdiction of the court, has invlted its action upon her 
rights, and, having talten the chance of a favorable décision of the référée, 
she eannot now, for the flrst time, complaln of lacis of jurisdiction when 
the décision is adverse. Mays v. Fritton, 20 Wall. 418, 22 L. Ed. 389; 
Adams' Appeal, 113 Pa. 454, 6 Atl. 100; Edgett v. Douglass, 144 Pa. 100, 
22 Atl. 868, 12 Enc. PL & Prac. 191." 

The bankrupt in that case was ordered to exécute and deliver 
to the trustée in bankruptcy a transfer and assignment of the 
license. The last case cited seems to be as strongly in point as 
it can be. Savage and the Chaunceys, having submitted themselves 
to the jurisdiction of the court, and invited its action upon their 
109 F.— S9 
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rights, and having obtained a favorable décision by the référée, 
cannot now, for the flrst time, be heard to complain of the lack 
of juriadiction. And especially is this true since the question itself 
is not raised by the pleadings, and only incidentally by the testi- 
mony of their agent. 

The next question in this case is whether or not the mechanics' 
liens herein referred to hâve priority over the mortgage lien of 
the Chaunceys. The Chaunceys' mortgage was placed upon record 
before this building was begun. The mechanic's lien law now in 
force in this state was approved April 20, 1895, and is found in the 
Acts of 1895, at page 217. I hâve had no little trouble in deter- 
mining the construction of this act. This act repealed the mechan- 
ic's lien- law found in Sandels & Hill's Digest, beginning with sec- 
tion 4731. The législature had some object in repealing this law. 
It is well to inquire what it was. That part of the act which tends 
to throw light upon the act of April 20, 1895, is found in section 
4737, Sand. & H. Dig. It reads as foUows: 

"Sec. 4737. The liens for work or labor donc, or things furnished, shall 
be pald pro rata, except that the lien of a sub-contractor shall be preferred 
to that of a contraetor. Liens under this act shall be preferred to ail other 
liens and Incumbrances attached to or upon such building, érection or other 
Improvement, and to the land on whlch the same Is sltuated, made subsé- 
quent to the commencement of such building, érection or other Improve- 
ment" 

This section of the statute, giving liens to mechanics, laborers, 
and persons fumishing material for the construction of a building 
priority over liens and incumbrances made subséquent to the com- 
mencement of such building, érection, or other improvement, was 
construed by the suprême court of Arkansas in Apperson v. Far- 
rell, 56 Ark. 640, 20 S. W. 514, and upheld. That court, among 
other cases which they cited as supporting the décision of Apperson 
V. Farrell, referred to Davis v. Bilsand, 18 Wall. 659, 21 L. Ed. 969. 
In that case the suprême court of the United States, in construing 
a similar statute existing in Montana, said: 

"The lien secured to the mechanics and material men hâve precedence 
over ail other incumbrances put upon the property after the commencement 
of the building. And this is just Why should a purchaser or lender hâve 
the beneflt of the labor and materials which go into the property and 
give it its existence and value? At ail events, the law is clear, and the 
decree was rlght" 

It will therefore be seen that mechanics, laborers, and material 
men had a prior lien upon the improvements, as well as the land 
on which the same were situated, over a mortgagee whose mort- 
gage was made subséquent to the commencement of the building, 
érection, or improvement. And this same provision is found in sec- 
tion 5 of the act approved April 20, 1895, found in the Acts of 1895, 
at page 221. It reads as foUows: 

"Sec. 5. The lien for work and materials as aforesald shall be preferred 
to ail other incumbrances which may be attached to or upon such build- 
ings, bridges, boats, vessels or other improvements, or the ground, or either 
of them, subséquent to the commencement of such buildings or improve- 
ment." 
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The only différence between this section of the act of 1895 and 
section 4737 of Sandels & Hill's Digest is that the liens are ex- 
tended over bridges, boats, and vessels. In other respects the sub- 
stance of section 5 is the same as the substance of section 4737, 
Sand. & H. Dig., so far as it relates to the priority of liens. Sec- 
tion 5, therefore, enlarges the protection of the laborer, mechanic, 
and material man. It is clear, therefore, without looking further 
at the act of 1893, that it was the intention of the législature to 
further extend protection to thèse classes of people. Section 3, 
however, of that act, is the one upon the interprétation of which 
this case must tum. That section is as follows: 

"The lien for the things aforesaid, or work, shall attaeh to the buildings, 
érections or other Improvements, for whlch they were furnished or work 
•nas done, In préférence to any prior lien or encumbrance or mortgage ex- 
Isting upon sald land before sald buildings, érections, improrements or ma- 
chinery were erected or put thereon, and any person enforcing such lien 
may hâve such building, érection or Improvement sold under exécution, 
and the purchaser may remove the same within a reasonable tlme there- 
after; provlded, however, that In ail cases where sald prior lien or encum- 
brance or mortgage was glven or executed for the purpose of ralslng money 
or funds wlth which to make such érections, Improvements or buildings, 
then sald lien shall be prior to the lien given by this act" 

Omitting any notice for the présent of the proviso to that section, 
A'hat was the purpose of the législature in adding that section to sec- 
tion 5? By section 5, which is the same in substance as section 
4737, Sand. & H. Dig., as interpreted in Apperson v. Farrell, 56 
Arli. 640, 20 S. W. 514, if a mortgagee-took a mortgage upon prem- 
ises upon which a building was being erected, his mortgage was 
postponed to the liens of the men who did the work and furnished 
the material; and in that case the lien of the men who did the 
work or furnished the material to improve it extended not only 
to the improvements, but also to the land. In section 3 the rule 
is différent. In that section the législature extended to the men 
who furnished the material and did the work upon improvements 
on land upon which a mortgage existed before the improvements 
or érection of the buildings were made, — a lien, not upon the land 
covered by the mortgage which was made before any work or im- 
provement was done upon it, but on the improvements, — and gave 
them the right to sell the same, and the purchaser the right to re- 
move them from the premises; so that, where a mortgagee held a 
mortgage upon a pièce of land upon which the owner thereof after- 
wards procured mechanics and laborers to construct a building, 
and material men-to furnish the material with which to construct 
it, if the mechanics, laborers, and material men enforced their lien 
as the statute provided, the mortgagee stiU had his mortgage upon 
the land, but the mechanic, the laborer, and the material men had 
their liens fixed upon the improvement, which their own labor and 
material had constructed. This section, therefore, went further 
than section 5, and further than section 4737 of Sandels & Hill's 
Digest, in this: that, without référence to when the mortgage was 
made, whether before or after the buildings, érections, or improve- 
ments were begun, the mechanic, laborer, and material man were 
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giren their lien on the improveme^ts constructed by them. Tbis 
was the manifest purpose of the énacting part of that section of 
the statuts. Section 3 was, therefore, an extension of additional 
protection to mechanics, laborers, and material men, and not a re- 
striction of their protection under the law as it stood when the 
act of April 20, 1895, was approved. And it may be remarked that, 
while this sort of a proceeding might be very inconvénient at times, 
yet it was just, for why, in the language of the suprême court of 
the United States in Davis v. Bilsand, supra, should a purchaser 
or lender hâve the beneût of the labor and material which go into 
the property and give it its existence and value? The difficulty, 
however, does not arise in construing that part of the section pre- 
ceding the proviso. The difQculty is in the proviso itself. Two con- 
tentions are made. The mortgagees, through their counsel, insist 
that, if it is shown dehors the mortgage tha.t the mortgage was 
given or executed for the purpose of raising money or funds with 
Avhich to make such érections, improvements, or buildings, then the 
mortgagee's lien shall hâve priority over the mechanics', laborers', 
and material men's liens, although not a dollar of the money so 
raised by the mortgage ever went into the construction of the im- 
provement. Why should a mortgagee, having a mortgage to secure 
money which he had loaned for the purpose of constructing build- 
ings, érections, or improvements, but not a dollar of which ever 
went into the construction of the buildings, érections, or improve- 
ments, hâve any advantage, over a mortgagee who had a simple 
mortgage upon the land, made without référence to what was to 
be done with the money loaned? Can there be any possible différ- 
ence? In neither event does any portion of the money go into 
the construction of the buildings or improvements on the land. It 
will be seen in a moment that such a construction as this abso- 
lutely nullifles i that part of the section preceding the proviso. Is 
it to be supposed that the législature intended to defeat the lien 
given by that part of the section which précèdes the proviso to 
the mechanic, laborer, and material men by simply permitting the 
mortgagor and the mortgagee to state that the mortgage was given 
for the purpose of making improvements upon the land? It will 
be observed that there is no limitation as to what time the mort- 
gage is made with référence to what time the improvements are 
made. The mortgage may hâve been executed and recorded flve 
years before the material was furnished, or any mechanic or laborer 
had done any work upon the improvements thereçn; or it may hâve 
been made and executed one day before. The purpose for which 
it is done is a matter exclusively within the knowledge of the mort- 
gagor and mortgagee, and no laborer, mechanic, or material man 
has any right or authority, under the statute, to apply to either 
the one or the other to ascertain for what purpose the mortgage upon 
the property was made or executed; nor would the mortgagor or the 
mortgagee be under any obligations to give a truthful answer, or 
any kind of an answer, thereto. So that, if the contention of the 
mortgagee in this case is correct, the mortgagor having given bis 
mortgage with the distinct understanding between himself and the 
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mortgagee that the money was to be used for the purpose of making 
improvements or buildings, the lien of the material men, the me- 
chanic, and the laborer would be defeated, without référence to 
whether one dollar of the funds thus raised ever went into the build- 
ing or not, and the benelicent provisions of the first part of the 
section would be utterly destroyed. Ko laborer, mechanic, or mate- 
rial man, under that construction, could ever ascertain, with any de- 
gree of certainty, as to whether or not they could furnish the materi- 
al, and do the work, and secure a lien upon the property therefor. 
They would be entirely at the mercy of the mortgagor and the mort- 
gagee. But did the législature intend any such construction as 
that? Or did the législature intend by this provision of the stat- 
ute to defeat the construction of buildings upon real estate? Upon 
the contrary, the manifest purpose of the statute was to protect 
those persons who would furnish iumber and do work in the con- 
struction of buildings, thereby giving encouragement to the con- 
struction of buildings on unimproved property, and at the same 
time secure to the money lender who was willing to advance money 
for the purpose of constructing the building a priority over them 
in the event he conformed to the provisions of the statute. 

The second contention is that, in order for the mortgagee to 
acquire a prior lien as against the material men, the mechanic, 
and the laborer, there must be a récital in the mortgage to the 
effect that the money was raised for the purpose of mailing the 
érection, improvements, or buildings. But what good would a "ré- 
cital in the mortgage" to that effect do the mechanic, the laborer, 
or the material men who constructed the building, unless the money 
so raised went into the building? Moreover, what is the use of a 
récital in the mortgage to that effect, when, as in this case, at 
least one of the material men knew that the mortgage had been 
given for the purpose of constructing the very building upon which 
their lien exists? And in the case at bar common sensé would 
teach them ail the same thing, because, as shown by the proof, the 
loan made on the property was nearly twice the value of the vacant 
lot, — in point of f act, it was nearer four times its value. If, however, 
the money raised by the mortgage for the purpose of erecting the 
building went into the building, it tended to make the property 
security, not only for the mortgagee, but for the material men, the 
mechanic, and the laborer. Actual notice that a mortgage is given 
for a certain purpose ought to be équivalent to a récital in the face 
of the mortgage to that effect. And, if neither actual notice nor 
a récital in the face of the mortgage could be of any possible service 
to either the mechanic, the laborer, or the material furnisher unless 
the money itself went into the building, of what use would the no- 
tice be, or what other good purpose would such a récital subserve? 
It might be said that, if the récital in the face of the mortgage 
gave notice of the fact that the mortgagee had a prior lien, that 
the material men, the laborer, and the mechanic would not then 
construct the building at ail until the mortgagee or the builder 
made some provision for their payment. The tendency of this 
is to defeat the construction of buildings at ail, which could not 
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have been the législative purpose. Besides, if ail that w'as neces- 
sary upon the part of the mortgagee was to have a récital in his 
mortgage that it had been given to raise money to make improve- 
nients in order to secure a priority of lien as against mechanics, 
material nlen, and laborers, and no duty rested upon him to see 
that the money raised by his mortgage for érections, improvements, 
or buildings went into such érections, improvements, or buildings, 
then the efifect of the statute vrould be to induce the laborers, ma- 
terial fumishers, and mechanics to enhance the security of the mort- 
gage«, while in point of fact, as we have seen, the very object of the 
législature in passing that part of section 3 which précèdes the 
proviso was to secure the mechanic, the laborer, and the material 
furnisher a lien upon the structures which their material and la- 
bor produced. In other words, it was not the object of the législa- 
ture to enhance the security of the mortgagee. It was the object 
of the législature to protect the material furnisher, the laborer, and 
the mechanic. The office of a proviso, generally, is either to ex- 
cept something from the enacting clause, to restrain its generality, 
or to exclude some possible ground of interprétation of it, as ex- 
tending to cases not intended by the législature to be brought with- 
in its purview. Minis v. U. S., 15 Pet. 423, 10 L. Ed. 791; Wayman 
v. Southard, 10 Wheat. 1, 6 L. Ed. 253. A proviso in a statute is 
to be strictly construed. It takes nç case out of the enacting clause 
which is not fairly within the terms of the proviso. U. S. v. Dickon, 
15 Pet. 141, 10 L. Ed. 689. A coroUary to this proposition is that 
no proviso should be construed so as to destroy the enacting clause, 
for it is fundamental in the construction of statutes that, if pos- 
sible, a stetute should be so construed as that ail parts of it shall 
stand. What was this proviso intended to carve out of the enact- 
ing part of the statute? How can it be construed so as to promote 
the purposes of the législature? How shall it be construed so as 
to do justice between ail the parties? It seems to me, notwith- 
standing the inaptness, the looseness, and ambiguity of the lan- 
guage used in the proviso, that the object and purpose of the légis- 
lature was to carve out of the enacting part of the statute only 
that class of cases where the funds raised by a mortgage had not 
only been raised for the purpose, but in fact had gone into the 
buildings, érections, and improvements on the land covered by the 
mortgage. Such a construction protects the mortgagee to the full 
extent of his mortgage. Such a construction tends to enhance the 
value of the property covered by the mortgage, and pro tanto to 
increase the chances and opportunities of the laborer, the material 
man, and the mechanic to get pay for the labor which they bestow 
and the material furnished. Such a construction takes nothing 
away from the mortgagee, but it adds to the security of the mate- 
rial man, the laborer, and the mechanic; and such a construction 
permits the enacting part of the statute to remain in full force 
as to ail cases where the mortgagee has not looked to it to see that 
the money raised upon his mortgage went into the improvement; 
and such a construction leaves section 5 of the statute in full force, 
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and is sustained by the latter half of section 10 of the act approved 
April 20, 1895, which. reads as f oUows : 

"The owner or proprietor, or any one interested in the buildings or 
grounds, as mortgagee or trustée, upon which improvements are made un- 
der this act, may at any tlme apply to the contracter or sub-contractor for 
a list of ail parties dolng work or furnishing materlal for said buildings, 
and the amount due to each of said persons; and any such contracter or 
sub-contractor refusing or failing to give a correct Ust of such parties fur- 
nishing material or doing labor, and the amount due to each on such build- 
ings, shall be guilty of a misdemeanor, and shall be punished by a iine not 
exceeding flve hundred dollars." 

It is the cardinal raie of interprétation that a statute should be 
construed not only so that every part of it should stand, but so as 
to give force, meaning, and effect to every part of it. What object 
or purpose could the législature hâve had in view in enacting this 
latter clause of section 10, if no duty rested upon the mortgagee 
or trustée to see that the money raised to construct improvements 
went into the improvements? Why should the mortgagee or trus- 
tée be given authority to demand of a contractor or subcontractor 
a list of ail parties doing work or furnishing material for build- 
ings upon which he had a mortgage, uniess it was to ascertain 
whether or not such persons had been paid, and to see to it that 
money which had been raised upon his mortgage, before it went 
into the hands of the contractor or subcontractor, should go to 
parties doing work and furnishing material upon said building? It 
will be observed that no power is conferred upon the mechanic, the 
laborer, or the material furnisher to make such a demand of the 
mortgagee or trustée, or upon the owner or the proprietor, or any 
one interested in the buildings or ground. Only one answer to this 
question can be made. This power was conferred to enablè the own- 
er, mortgagee, or trustée to protect himself against the liens of 
material men, laborers, and mechanics, — liens which had been con- 
ferred by the first two sections of the act, and the priorities of 
which the législature had undertaken to détermine by the third and 
ûfth sections of the act. 

If it be said that this conclusion is not construction, but judicial 
législation, it may be remarked that in this very case the proof 
shows conclusively, to the mind of the court, that Mr. Kelly, as the 
agent of the Chaunceys, interpreted this act just as the court has 
interpreted it; for he retained the borrowed money in this case for 
the pui-pose of disbursing it, and did disburse it, except to the es- 
tent of about $1,000, to the very persons who furnished the mate- 
rial and did the work upon the building in controversy. In the tes- 
timony of Mr. Kelly he says: 

"On Aprll 2Tth I wrote to Elihu Ohauncey: TTours of the 24th Is at 
hand. I note that you will take the $4,000 Joe Matthews loan. I will pré- 
pare the papers at once, and put hlm to work.' " 

What does he mean by putting Joe Matthews "to work"? What 
had he to do with Joe Matthews going to work, uniess he was to 
disburse the money with which Matthews was to carry on the work? 
If not that, ail he had to do was to give Matthews the |4,000, and 
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let Mm work or not, as he chose. In another portion of his testi- 
mony lie was asked: 

"Q. In making loans for the Chauncey heirs or trustées to improve prop- 
érty upon which you took a mortgage, hâve you not advlsed them or no- 
tifled them that you would see that the money was appUed to Improve the 
property according to the contract? A. I do not know that I ever advised 
them to that effect, but they understand that. Q. ïhey understand, then, 
that when a loan is made by you to improve property, that you are to 
see that that money is to be appUed to the purposes for which the loan is 
made? A. Yes." 

And the checks introduced in évidence by Mr, Kelly, as showing 
what disposition was made of the $4,000 loan to Joe Matthews, 
show that only two checks, aggregating |222.45, were drawn in fa- 
vor of Joe Matthews. Ail the other checks, with the exception of 
one* or two small items, amounting to less than |50, were drawn 
either in favor of the laborers and mechanics who did the work, 
or the men who furnished the material for the construction of the 
building, with one exception, namely, a check for |500, which was 
drawn in favor of Matthews and O'Leary for the payment of J. M. 
Tenny, which amount was misappropfiated by Matthews, to who m, 
the check was delivered. So that the construction which the court 
has placed upon this act is manifestly the construction which the 
parties themselves placed upon it. Besides, nobody would assume 
for a moment that a compétent and intelligent real-estate and 
money broker, or that the Chaunceys, who are large lenders of 
money upon real estate, would lend twice as much money upon a lot 
as the lot itself was worth, unless the money was to go into the 
improvement of the lot; and in the very written application of 
Matthews to Kelly to procure this loan it is recited that the lot was 
only worth |2,500. Thèse signiflcant facts, however, do not consti- 
tute a rule for the interprétation of a statute. But Mr. Sutherland, 
in his work on Statutory Construction, says, at paragraph 323 : 

"A construction which must necessarlly occasion great public and private 
mischief must never be preferred to a construction which will occasion 
neither, or not in so great a degree, unless the terms of the instrument 
absolutely require such préférence. Of two constructions, either of which 
is warranted by the words of the amendment or the public act, that is to 
be preferred which best harmonizes the amendment with the genetal ténor 
and gpirit of the act amended. A statute may be construed contrary to its 
literal meaning when a literal construction would resuit in an absurdity 
or inconsistency, ànd the words are susceptible of another construction 
which earries ont the manifest Intention." 

The same author, at section 218, says: 

"It is indispensable, to a correct understanding of a statute, to Inqulre, 
first: What is the subject of it? What object is intended to be accom- 
plished by it? When the subjeet-matter Is once clearly ascertained, and its 
gênerai intept, a key is found to ail of Its intrlcacies. General words may 
be restrained to It, and those of narrower import may be expanded to 
embrace It to effectuate that intent. When the intention can be coUected 
from the statute, words may be modified, altered, or supplied so as to ob- 
viate any repugnancy or Inconsistency with such Intention." 

Mr. Justice Pield, in the Eurêka Case, 4 Sawy. 302, Fed. Cas. No. 
4,548, said: 
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"Instance* wlthout number exist where the mcanlng of words In a stat- 
ute has been enlarged, restricted, or quallfled to cajry out the intention of 
the législature. The inquiry, where any uncertainty exlsts, always Is as 
to what the législature intended, and, when that is aseertained, it controls." 

The suprême court of Arkansas has repeatedly manifested, in the 
most erplicit terms, the rules that should obtain in the construction 
of statutes in this state. They say that where the terms of a stat- 
ute are ambiguous, the court, in order to ascertain their meaning, 
must resort to the gênerai spirit and intent of the enactment, keep- 
ing in view its known object and the mischief intended to be reme- 
died. Wassel v. Tunnah, 25 Ark. 101; Buckner v. Bank, 5 Ark. 
536, 41 Am. Dec. 105; Davis v. Tarwater, 13 Ark. 52; McKenzie 
T. Murphy, 24 Ark. 155; Mcî^air v. Williams, 28 Ark. 200; Rail- 
road Go. v. Howell, 31 Ark. 119; State v. Smith, 40 Ark. 431; Doles 
V. Hilton, 48 Art. 307, 3 S. W. 193. A statute must be so expounded 
that, not only every clause, but every word, shall hâve some opéra- 
tion and effect. Lytle v. State, 17 Ark. 608; Scott v. State, 22 Ark. 
369; Dunn v. State, 2 Ark. 229, 35 Am. Dec. 54; Wilson v. Biscoe, 
11 Ark. 44. 

In McNair v. Williams, 28 Ark. 200, the court said: '''" 

"One part of a statute must be so construed by another that the whole 
may, if possible, stand, and that, if it can be prevented, no clause, sentence, 
or Word shall be superfluous, void, or insignificant. Less regard is to be 
paid to the words used than to the pollcy which dlctated the act" 

In State v. Smith, 40 Ark. 431, the court said: 

"It is the duty of every court to so eonstrue a statute as to effect the 
clearly expressed intention of the législature, and not to defeat it by ad- 
hering too rigidly to its letter, or to technieal rules of construction. Any 
construction that would lead to absurd conséquences should be dlscarded." 

Décisions might be multiplied on this subject. It is sulficient to 
say that thèse cases show that in construing statutes the funda- 
mental rule is to get at the intention of the législature. Mr. Suther- 
land says: 

"No clearer statement has been or can be made of the law as to the 
dominating influence of the intention of a statute in the construction of ail 
its parts than that which is found in Kent's Commentarles: 'In the ex- 
position of a statute the intention of the lawmaker will prevall over the 
literal sensé of the terms, and its reason and intention will prevail over 
che strict letter. When the words are not explicit, the intention is to be 
collected from the context, from the occasion and necessity of the law, from 
the mischief felt and the remedy In view; and the intention Is to be taken 
or presumed according to what is consonant with reason and good discré- 
tion.' " 

Blackstone, in his Commentaries, mentions three things which 
are to be considered in the construction of ail remédiai statutes: 
the old law, the mischief, and the remedy; that is, how the law 
stood at the making of the act, the mischief for which that law did 
not adequately provide, and what remedy the législature has sup- 
plied to cure this mischief. And it is the duty of judges so to 
eonstrue the act as to suppress the mischief and advance the remedy. 
This injunction is simply to carry out the intention of the lawmaker, 
which is the cardinal aim with référence to ail statutes. The in- 
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tentipn in statutes whîch are for this purpose recognized as remé- 
diai, or enacted pro bono publico, is more liberally inferred, and 
to a greater extent dominâtes tbe letter, than is admissible in deal- 
ing with those which must be striciïy construed. The more I hâve 
reflected upon this statute, the more I am impressed with the be- 
lief that the construction I hâve placed upon it was not only the 
meaning intended by the législature, but it is the meaning most 
consonant with reason and justice. It is a construction which pro- 
motes the very purpose which the législature had in view. It is a 
construction which gives force and eflect to every provision of the 
act. And it is a construction which does equal and exact justice 
between ail parties. It must be admitted that a construction placed 
upon the third section of this act which would permit a person to 
take a mortgage upon a pièce of real estate, and ûve years after- 
wards, when both the mortgagor and the mortgagee knew that 
the money thus raised had been expended for other purposes than 
the érection of any buildings or improvements upon the land, that 
such a mortgage, under this statute, should hâve priority over 
mechanics, laborers, and material men whose labor and material 
had constructed the buildings upon it, would lead to an absurdity, 
nuUify the enacting clause of the section, and deprive the mate- 
rial men, laborers, and mechanics of that protection which it was 
the object of the législature to afford. I am of the opinion, there- 
fore, that the proper construction of this statute only gives priority 
to the mortgagee over the mechanic, the laborer, and the material 
man when the mortgage was given or executed for the purpose of 
raising money or funds which were actually used in making the 
érection or improvements or buildings on the land. But, if wrong 
in this 80 far as Dyke Bros, is concerned, I am of the opinion that 
the Chaunceys are estopped from availing themselves of their mort- 
gage to defeat their lien. It is true, there is a direct coniiict in the 
évidence between Kelly and Dyke as to whether or not Kelly ever 
told Dkye that he had $1,500 of the Chaunceys' money in his hands 
belonging to Matthews, and that he would see that he (Dyke) got his 
money out of it. Both parties give reasons which are substantial 
for the testimony which they give in this respect, but there is so 
much in the testimony of Kelly that is evasive in relation to his 
connection with the Chaunceys in this matter, not to mention the 
fact that he is squarely contradicted along the same Une by Tenny, 
that the court is inclined to the opinion that he ought to give 
credence to the testimony of Dyke. It appears from the testimony 
that Dyke, only a month before he claims to hâve had the interview 
with Kelly, refused to sell Matthews lumber to go into his rési- 
dence; and it is not denied that, for three years prior to the time 
that Dyke says he had the interview above ref erred to with Kelly, 
Kelly had requested him, whenever he was furnishing lumber to go 
into houses upon which he held a mortgage, to advise him (Kelly) 
of it; and the additional fact that it had been the custom of Kelly, 
in representing the Chaunceys, to withhold so much of the money 
as was to go into the improvements from the borrower as would 
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satisfy the laborers, the mechanics, and tlie materîal men; and that 
is precisely what he undertook to do in tliis case, and which, doubt- 
less, he would hâve accomplished but for the fact that Matthews, 
by devions methods, overreached him, got the money out of his pos- 
session, and then misappropriated it. Dyke also testifles that he 
never would hâve sold Matthews the lumber but for the fact of this 
promise made by Kelly. The court thinks that this constitutes an 
estoppel. But it is said that Dyke had made the contract with 
Kelly to furnish the lumber to Matthews before the interview took 
place, and, therefore, being obligated to deliver the lumber, the doc- 
trine of estoppel would not apply. The answer to that is that the 
agreement to deliver the lumber is not shown to hâve been in writ- 
ing, or that any portion of the purchase price therefor had been 
paid, or that any earnest money had been paid. The contract, 
therefore, to furnish the lumber, being for the amount of |400, and 
not in writing, falls clearly within the statute of frauds. Section 
3470, Sand. & H. Dig. This doctrine of estoppel, however, cannot be 
made to apply to Tenny & Co., because the testimony shows that 
Tenny & Co. entered into a written contract; and, furthermore, it 
does not appear from his testimony that he would not hâve delivered 
the lumber but for any statement made by Kelly. 

As to Goddard, no promise, implied or otherwise, existed as be- 
tween Kelly and him. • • 

The court is of opinion, therefore, that the proceeds of the prop- 
erty, when sold, should be distributed as follows: First. The cost 
and expense of the sale should be paid. Second. The claim of Dyke 
Bros, should be paid in fuU, including interest from the date of 
judgment to the date of payment. Third. That Elihu Chauncey, 
Charles Chauncey, and William L. Savage, trustées, should be paid 
13,000, less any rents and profits of the property which they may 
hâve received since said Matthews was adjudicated a bankrupt. 
That after they hâve been paid, as aforesaid, the said J. M. Tenny 
& Co. and the said H. I. Goddard should be paid in full, with inter- 
est at 6 per cent, per annum from the date of their judgments to 
the date of payment, and, if the sum left over is not sulflcient to 
pay them in full, then it should be distributed pro rata between 
them; but if, after they are paid in full, there is a surplus, then 
the same, or so much thereof as may be necessary, should be turned 
over to Elihu Chauncey, Charles Chauncey, and William L. Savage, 
or their agent or attorney of record, and any excess should be re- 
tained by the trustée for the beneflt of the gênerai creditors. And 
that the référée in bankruptcy should cause an accounting to be 
had between the trustée of said Matthews and said mortgagees of 
the rents and profits received by said mortgagees upon said prop- 
erty, so as to ascertain what was due upon said mortgage as of 
the date upon which said Matthews was adjudicated a bankrupt; 
and in making payment of the said $3,000 to the mortgagees as 
hereinbefore provided for any sums received by them as rents and 
profits since said adjudication in bankruptcy should be deducted 
from the sum of |3,000 hereinbefore ordered to be paid to them. 
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In re FBECHB!. 

(District Court, D. New Jersey. June 3, 1901,) 

Bankbuptot— Discharge— Debtb not Released. 

A judgment recovered In a court of New Jersey for séduction of the 
plalntiff's mlnor daugliter, whlch must be based on loss of services, but 
also includes damages for Personal Injuries to tbe plaintlff tbrough being 
subjected to mental anguish, disgrâce, etc., is one for a "willful and 
mallclous injury to the person or property of another," wlthiu tbe 
meanlng of Bankr. Act 1898, § 17, subsee. 2, and Is not released by a 
discharge of the défendant in bankruptcy. 

William J. Linihan, for petitioner. 
Neilson Abeel, for créditer. 

KIRKPATRICK, District Judge. Gustav Freche bas been ad- 
judged a bankr upt by this court. In bis schedule of debts be seta 
ont a judgment recovered against him in the Essex county circuit 
court by one Charles T. Combs, and on whicb a writ of capias ad 
satisfaciendum bas been issued, and for the failure to pay which 
Freche ia now confined in the jailof said county. Freche bas sued 
out of tbis court a writ of habeas corpus, directed to the jailer of the 
county of Essex, whicb, being returned into court, shows that the 
said judgment on whicb the exécution issued was founded upon an 
action of tort for the loss of a daugbter's services to her father, 
occasioned by ber séduction by Freche. Freche bas received a dis- 
charge in bankruptcy, and the question whicb this writ présents is 
wbether the judgment so created is thereby discharged. The seven- 
teenth section of the bankrupt act, so far as applicable to tbis case, 
reads as f ollows : 

"A diseharge in bankruptcy sliall release a bankrupt from ail his provable 
debts except such as are * • * judgments In actions for fraud or ob- 
talnlng property under false pretenses or false représentations or for willful 
and maliclous Injuries to the person or property of another." 

ïhe foundation of the judgment in an action by the father for the 
séduction of his daughter is the loss to him of her services, and, while 
the aniount of service which the daughter had been in the habit of 
performing might be very small, still the action cannot be main- 
tained in New Jersey unlôss the fact of performance be proved. 
Sutton V. Huffman, 32 N. J. Law, 58. Until the daughter attains 
the âge of 21 years, this right to her services is a property right, 
whicb the father is entitled to enjoy without molestation; and any 
unlawful act whicb hinders him from availing himself of the beneflts 
of this right, or making such disposition of it as he sees fit, is an in- 
terférence for which he is entitled to recover damages, as for an 
injury to bis property. But, as was said by Jackson, J., in Barbour 
V. Stephenson (C. 0.) 32 Fed. 66, "the plaintiff goes through the 
form of showing that he was entitled to the daugbter's services in 
order to reach thé higher plane of wrong and injury for which he was 
entitled to compensation." Therefore, upon the foundation of loss of 
services there bas been built up a right of the parent to recover in 
such actions damages for the personal injuries inflicted upon him by 
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the act of séduction, and to receive compensation for being thereby 
subjected to mental anguish, anxiety, permanent sorrow, dishonor, 
and disgrâce. The jury is entitled to consider ail thèse injuries in 
assessing the plaintiff's damages. In this respect the injury is to 
the person of the plaintiff, and the damages recovered are analogous 
to those in an action of slander or libel. In characterizing a judgment 
recovered under similar circumstances, Mr. Eeferee Hotchkiss says, 
in Ee Selivan, "It may be taken for granted that at common law the 
bankrupt did an injury to the person or property of tlie creditor." 
The judgment recovered in this case in the state court is based upon 
the theory of compensating the plaintiff for the injuries which he 
had sustained to his person or property, or both. From the nature 
of the case, the act of the défendant, Freche, which caused the injury 
was willful, because it was voluntary. The act was unlawful, wrong- 
ful, and tortious, and, being willfuUy done, it was, in law, malicious. 
It was malicious, because the injurions conséquences which foUowed 
the wrongful act were those which might naturally be expected to 
resuit from it, and which the défendant, Freche, must be presumed 
to hâve had in mind when he committed the offense. "Malice," in 
law, simply means a depraved inclination on the part of a person 
to disregard the rights of others, which intent is manifested by his 
injurious acts. While it may be true that in his unlawful act Freche 
was not actuated by hatred or revenge or passion towards the plain- 
tiff, nevertheless, if he acted wantonly against what any man of 
reasonable intelligence must bave known to be contrary to his duty, 
and purposely prejudicial and injurious to another, the law will im- 
ply malice. U. S. v. CoiBn, Fed. Cas. No. 14,824; Steamship Co. v. 
McGregor, 61 Law T. (N. S.) 825. I am of the opinion that the dis- 
charge of the bankrupt does not release him from the judgment ob- 
tained by Charles T. Combs, for the nonpayment of which Freche is 
in custody, because the same is a judgment for willful and malicious 
injpries to the person or property of another, and, as such, excepted 
by subsection 2 of section 17 of the bankruptcy act. A rule may be 
entered discharging the writ. 



In re McCARTNET. 
(District Court, È. D. WIsconsin. July 18, 1901.) 

Bankruptcy— Garnishment—Ret^basb —Voluntary Proobedinos. 

Under Bankr. Act 1898, § 67f, providing that ail attachments or other 
liens obtained through légal proceecUngs against a person who is lusolvent 
witàin four months prior to the filing of a pétition in banltruptcy against 
him shall be deemed void in case he is adjudged a bankrupt, a garnish- 
ment made within four months of the insolvent défendant being adjudged 
a bankrupt on his own pétition Is released, since such statute applies as 
well to voluntary, as to involuntary, proeeedings. 

Same— Paymest into Court— Protection of Garnishbb. 

Under Bankr. Act 1898, § 67f, providing that liens obtained through 
légal proeeedings against an insolvent within four months of the flling of 
a pétition on which he is adjudged a bankrupt shall be released, and the 
property afCected pass to the trustée, and that the court may order such 
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conveyance as shall be necessary to carry the purpôses of such section 
Into «flect, the court may receive from one Indebted to the bankrupt the 
amount o£ such debt, though It was gamished withln four months o£ the 
adjudication In bankruptcy, and judgment thercfor entered against such 
debtor In a state court, and may make such order as may be necessary to 
protect such gamishee. 

In Bankruptcy. 

On pétition of Wlsconsin Central Rallway Company for relief on garnlsh- 
ment proeeedings for Its indebtedness to the bankrupt The bankfupt filed 
his voluntary pétition and was adjudged bankrupt on May 23, 1901, peudîng 
the garnishment proeeedings In justice's court, whereln judgment had been 
entered in the principal action against the bankrupt, and an order made upon 
the answer of the gamishee to pay'to the justice the sum due from it to the 
bankrupt withln 10 days after May 15, 1901; the bankrupt being insolvent 
throughout such proeeedings. On May 27th judgment was entered against 
the gamishee in default of such payment, pursuant to section 3726, Rev. St. 
Wis. 1898. The petitioner further sets up that the amount of Its indebtedness 
to the bankrupt Is exempt, and so clalmed by hlm, and prays leave to pay 
the amount thereof Into thls court, and for sueh order In the premises as may 
be just, for the protection of the petitioner thereln. 

Charles M. Morris, for Wisconsin Cent. Ry. Ce, garnishee. 
W. J. Kershaw, for banknipt. 
Lindley CoUins, for judgment creditors. 

SEAMAN", District Judge. This pétition distinctly présents the 
questions (1) whether the garnishment proeeedings were invalidated 
by the adjudication in bankruptcy, and, if so (2) whether the bank- 
ruptcy court can take jurisdiction to decree accordingly, receive into 
court the amount payable by the garnishee, and relieve such gar- 
nishee from further liability. 

1. The answer to the flrst question appears in the unmistakable 
terms of section 67 of the bankruptcy act of 1898, which provides 
"that ail levies, judgments, attachments, or other liens, obtained 
through légal proeeedings against a person who is insolvent, at any 
time within four months prior to the flling of a pétition in bank- 
mptcy against him shall be deemed nuU and void in case he is ad- 
judged a bankrupt," and that the proi>erty affected thereby shall be 
discharged and released from the same, and pass to the trustée. 
That this provision applies equally to voluntary and involuntary 
<;ases is settled for this circuit, at least, by the décision of the circuit 
court of appeals in Re Richards, 37 C. C. A. 634, 96 Fed. 935, 3 Am. 
Bankr. R. 145; and it is clear that the garnishment proceeding 
falls directly within its terms, as recently held by Judge Brown in 
Re Lesser (D. C.) 108 Ped. 201. See, also, In re Kenney (C. 0. A.) 
105 Fed. 897, 5 Am. Bankr. R. 355; Coll. Bankr. (3d Ed.) 430. The 
décisions under the former bankruptcy acts, which are cited by 
counsel in opposition to the rule herein to show cause, are not ap- 
plicable to the explicit provision of the présent act, as well pointed 
out in the opinions above cited. 

2. The question of administering relief in such case in the bank- 
ruptcy court is not so free from difflculty. While section 67 ex- 
pressly provides that liens so obtained "shall be deemed wholly dis- 
charged and released," that the property affected "ehall pass to the 
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trustée as a part of the estate," and that "the court may order such 
conveyance aa shall be necessary to carry the purposes of this sec- 
tion into effect," the décisions thereunder are not in unison as to the 
powers of the bankniptcy court to enforce such provisions. In the 
Second circuit the above-cited ruling by Judge Brown (In re Lesser 
[D. O.] 1&8 Fed. 201) is well in point for exercise of plenary jurisdic- 
tion in such case, and the circuit court of appeals clearly affirma like 
doctrine in Ee Kenney, supra. On the other hand, the circuit court 
of appeals of the Fifth circuit pronounces against this jurisdiction 
(In re Seebold, 5 Am. Banlir. R. 358), following their previous ruling 
(In re Abraham, 35 C. C. A. 592, 93 Fed. 767), and citing Bardes v. 
Bank, 178 U. S. 524, 20 Sup. Ct, 1000, 44 L. Ed. 1175. But the récent 
décision of the suprême court, under the title of Bryan v. Bernheimer 

(April 15, 1901) 21 Sup. Ot. 557, 45 L. Ed. , 5 Am. Bankr. R. 623, 

reverses In re Abraham, and modifies the expressions in Bardes v. 
Bank, and I am of opinion, therefore, that the rule held in the Second 
circuit conforms to the purposes of the act, and is in accord with 
this later opinion of the suprême court, that it is applicable to the 
case at bar, and should be so applied. Au order will be eutered ao- 
cordingly, as prajed in the pétition. 



In re OWINGS et aL 

OMstrlct Court, W. D. Missouri, O. D, April 11. ISOl.l 

Bamkbcptct— Provable Claims— Rkcovbkt op Préférence bt Suit, 

A credltor who has knowlngly recelved a préférence, voldable imder 
Bankr. Act 1898, § 60b, whlch the trustée Is compelled to recover by suit, 
cannot tbereafter prove hls debt against the bankrupt's estate. Nor wlll 
an unaccepted offer to pay a sum smaller than that recovered operate as 
a "Burrender" of the préférence, which will eutitle hlm to prove such 
debt 

In Bankruptcy. On review of décision of référée disallowing 
claim. 

E. W. Hinton, for bankrupt. 

George Robertson and Thos. 8. Carter, for trustée, 

Philips, District Judge. This cause has been certifled by John 
Montgomery, Jr., référée in bankruptcy, to this court for review. 
The controversy grows out of the disallowance of an account and 
two notes presented against the bankrupt estate by the Cfitizens' 
Bank of Sturgeon. The facts are very fully and clearly stated by 
the référée. 

The essential question to be decided growa out of the following 
state of facts, briefly stated: Within the four months next pre- 
ceding the flling of the pétition in bankruptcy, while the debtors 
•were insolvent, and with knowledge of that fact on the part of said 
bank, it obtained possession of the stock of goods, notes, and ac- 
counts of the said co-partnership, to satisfy said account and notes. 
After the appointment of the trustée in bankruptcy, he instituted 
suit against said bank in the state court for the recovery of the 
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value of the goods. The pétition in that suit was evidently based 
upon section 60b of the bankrupt act, whicà, in substance, provides 
that if the bankrupt shall hâve given a préférence within the four 
months, atid the person receiving it, or to be beneflted therebj, 
shall hâve had reasonable cause to believe that it was intended 
thereby to give a préférence, it shall be voidable by the trustée, 
and he may recover the prôperty or its value from such person. 
The value sued for was $4,000. The answer of the defeudant 
put in issue the allégation of the pétition respecting the fraud- 
ulent trajQsfer and knowledge of the défendant, and claimed that 
the value of the property received was only $900. Before filing- 
the answer the bank made a written offer to liquidate the damages 
at $900, stating that the bank was unable to deliver the goods in 
kind, for the reason that it had disposed of them. The trustée, 
claiming that the goods were of much greater value than $900, 
refused to accept the same, and on a trial of the issues in the state 
circuit court the trustée recovered judgment in the SMm of $1,400.82. 
Thereaf ter the bank presented its claims aforesaid, aggregating 
$1,232.13, for allowance against the estate, claiming that it was 
entitled to hâve the same allowed, on the ground that it had sur- 
rendered its préférence. 

That the bank obtained possession of the property of the insol- 
vents in fraud of the bankrupt act, with knowledge of the insol- 
vency of the debtors, and the right of the trustée to avoid the 
transfer and recover the property, or its Valuej. bas passed in rem 
judicatum by the judgment in the state circuit court, and cannot 
be questioûed In this proceeding. The only important question, 
therefore, for détermination on this review is whether or not a 
créditer who knO'Wingly receives a préférence from a bankrupt, 
which he is compelled to account for at the end of a lawsuit against 
him by a trustée in bankruptcy, can then présent and hâve allowed 
against the bankrupt's estate the debt for the payment of which 
he took and converted the property of the bankrupt, under circum- 
stances constituting the act a fraudulent préférence. In re 
Schmechel Cloak & Suit Co. (D. G.) 104 Fed. 64, it was said by the 
court that: 

"In such a case, I take It, the credîtor thus practlclng a fraud upon the 
bankrupt estate, Wlth br wlthoùt surrenderlng his préférence, would not he 
heard to présent his elalm for the balance against the estate. • • * Thig 
was the rullng under section 35 of the bankrupt act of 1867. Bartholow v. 
Bean, 18 Wall. Q35-641, 21 L. Ed. 866." 

It was not necessary to the décision of that case to go to the 
estent of holding that such creditor, even by surrendering his préf- 
érence, if tim^ done, could not présent his claim for allowance 
against the esta te- But it is the well-settled rule in bankruptcy that 
where the assignée or trustée is compelled to resort to an action 
to invalidate ahd set aside the transaction, and recovers judgment 
therein, "no subséquent payment of that judgment by the preferred 
creditors, and no subséquent compliance by him with its terms, 
can bé considered a surrender. By his judgment the trustée has 
recovered the property. In légal effect, the transférée no longer 
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has anything to surrender." Coll. Bankr. (3d Ed.) 313, and cita- 
tions. The offer of the bank to account for |900 was nothing more 
than an offer of compromise. Such a créditer cannot flx the value 
of the property which he has received as a préférence, and call 
that an offer of surrender, when it is not accepted.hy the trustée 
for the reason that it is of less value than the property received, 
and compels the trustée to proceed with the litigation to estab- 
lish the fact that he has offered to surrender less property than 
he received. From the beginning to the end such creditor is a 
vsTongdoer, and he can only corne into court for an allowance 
against the estate -with clean hands, and his hands are not clean, 
within the meaning and spirit of the bankrupt act, so long as he 
refuses, voluntarily, to unclasp them, and turn over to the estate 
ail he has wrongfully taken and withheld from it. 
The exceptions to the ruling of the référée are overruled. 



In re EHLH. 

(District Court, D. Vermont. June S, 1901.Î 

BANKBtJPTOT—AssETs— Contingent REMAmnKR. 

Where by the ■wlll of a testator his estate was Icft In trust untll the 
deatb of the last survlving of his two daughters, to be thereaf ter divided, 
and a share pàld to each of his grandchildren named, on reachlng the 
âge of 26 years, or In case of^the death of elther before reachlng that 
âge, or before the tlme for distribution, to bis or her lawful children, If 
any, a grandchlld tooli no vested Interest In the estate durlng the llfe of 
the testator's daughters, whlch would pass to his trustée In baniruptoy. 

In Bankruptcy. On pétition of trustée for leave to sell an ex- 
pectancy of the bankrupt in the estate of a deceased ancestor. 

Edward M. Goddard, pro se. 
George W. Wing, for bankrupt. 

WHEELER, District Judge. George Robînson, of NorthlSeld, 
Minn.j grandfather of the bankrupt, died, leaving two daughters, 
one, Frances M. Ehle, having two children, — the bankrupt and Archi- 
bald Hyde Ehle, — and the other, Gertrude L. Archibald, having one 
child, — Alice Cynthia Archibald, — and leaving a will appointing. 
executors and trustées of his estate, and creating a trust of his 
property in them for the benefit of his children and grandchildren, 
naming them, and directing its management. Then the will pro- 
ceeds: 

"After the decease of one of my herein named daughters, her share of the 
Interest and Income from thW trust shall become a part of thls trust. After 
the decease of both of my daughters, and none of the hereafter named grand- 
children shall hâve reached the âge of twenty-five, the Interest and Income 
from thls trust shall be paid, as hereinbefore dlrected, to my grandchildren 
George Robinson Ehle, Archibald Hyde Ehle, and Alice Cynthia Archibald, 
or thelr guardlans for thelr beneflt, each sharlng allke, or the survlving of 
them. After the decease of both of my daughters herein named, and George 
R. Ehle shall bave reached the âge of twenty-flve, there shall be glven and 
pald to him for bis own use, in his own right forever, two-fifths (%) of ail 
that remains of my estate and thls trust, and there shall be set apart three- 
109 F.— 40 
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fifths (%) of what remalns of my estate and this trust, and shall be given and 
paid to Arcbibald H. Ehle and Alice G. Archibald, eacb sharing alike, wbeu 
they are of tbe âge of twenty-flve, or tbeir lawf ul children for tbelr own use, 
and in tbeir own rigbt, forever. If any of tbe berein named grandchlldren 
are net living and bave no lawful cblldren wben tbis trust is to be divid'ed, 
air tbat remains of tbis trust sball be given to tbe survlving of tbe wltbin 
named grandcbildren, eacb sbarlng allke. If tbere sbould remain any part 
of tbis trust in tbe bands of tbe trustées after tbe deatb of my daughters and 
tbe deatb of ail tbe grandcbildren berein named and tbe grandcbildren bav- 
Ing no lawful cbildren, tben ail tbat remains of tbis trust sball be given to 
my lawful beirs." 

The bankrupt's mother is about 51, her sister a few years younger, 
and he is past 25, and tlie trust amounts to near |75,000. The trus- 
tée asks leave to sell this expectancy, and the question is whether 
the bankrupt had any vested interest in the trust that would pass 
to the trustée, or only a contingent remainder. It is to be noticed 
that if his mother should die before his aunt, he and his brother 
would take nothing as her heirs, for her share is in such case 
to be continued in the trust without descending. If he does not out- 
live both his mother and his aunt, neither he nor his heirs, as such, 
will take anything, but his children, if any survlving, would take, 
as devisees or legatees, directly from his grandfather under the will. 
.In no event can the bankrupt take anything under the will, except 
upon his survlving both his mother and his aunt. He has no vested 
interest yet, and may never hâve any. This contingency is Per- 
sonal to the bankrupt as to whether he shall ever take at ail under 
the will, and not as to time when he or his heirs shall surely 
take. This distinction was observed in Boraston's Oase, 3 Coke, 
19a, and it seems to hâve been foUowed ever since. In Ford v. 
Eawlins, 1 Sim. & S. 328, there was to be a distribution when the 
youngest child should be 21, and it was held that no interest was 
vested in children who had died before. So hère there is to be a 
division upon the death of the last survlving daughter, and grand- 
cbildren not surviving then can hâve nothing, and nothing can be 
vested in any of them before. Thèse matters are instructively dis- 
cussed, and this distinction well maintained, by the référées and 
bv Judge Brown in Ee Wood, 3 Am. Bankr. K. 572, 98 Fed. 972; 
in Re Hoadiey, 3 Am. Bankr. E. 780, 101 Fed. 233; and in Ee Gardner, 
5 Am. Bankr. R 432. According to thèse views, nothing in this 
behalf was vested in the bankrupt to pasa to the trustée for sale. 
Pétition dismissed. 



In re KNOTT et aL 

(District Court, D. Vermont. June 7, 1901.) 

Banredptct— Provablb Claims. 

One wbo put up marglns to a broker on purehases of marketable com- 
modities for future dellvery cannot prore bis clalm therefor agalnst tb» 
estate of tbe broker in bankruptcy, wbere there Is no évidence to show 
tbe resuit of tbe transactions, or that any returna were recelved by tbe 
bankrupt tberefrom. 

In Bankruptcy. Claim of Hubert Herbert. 
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lu F. Wilbur, for claimant. 

J. J. Enright, pro se. 

A. A. Hall and A. G. Wliittemore, for opposing creditors. 

WHEELER, District Judge. The reports of the référée show that 
the claimant let the bankrupts hâve margins of various sums from 
$50 to 1300 at différent times between April 2, 1896, and Novem- 
ber 24, 1897, "for the purchase of pork, corn, and cotton, for future 
delivery," "to be the subject of adjustment between them with réf- 
érence to the rise and fall of the market." The case wholly fails 
to show that there was at any time any rise in the market en- 
titling him to a profit, or that there were not falls that used up 
thèse margins, or what in fact the state of the market was by 
which the rights, if any, accruing upon thèse margins could be 
adjusted. So no question arises as to the legality of any of the 
aspects of thèse dealings. His money went where he expected it to 
go, whether legally or illegally, and no liability accrued for that. 
No money is shown to hâve returned from the investment to the 
bankrupts for which any claim of liability against them could arise. 
Claim disallowed. 



In re GIBBS. 

(District Court, D. Vermont. June 12, 1901.) 

Bankrdptct — Administration op Estate— Adjustment of Liens. 

A court of bankruptcy wlll not undertake to détermine or adjust liens 
upon property of the bankmpt, uniess it appears that the trustée has at 
least a probable Interest in it for the creditors. 

In Bankruptcy. On pétition of trustée in relation to homestead 
property of bankrupt. 

Chester W. Witters, for mortgagee. 
Farrington & Post, for heirs. 
C. D. Watson, pro se. 

WHEELEE, District Judge. The report of the référée of Angust 
1, 1900, did not show the value of the property in question, nor 
in any way but that the trustée would hâve an interest in it for 
the creditors, and it was immediately recommitted for a report 
of that value, as well as for a report as to issue of the marriage 
of the bankrupt. (D. C.) 103 Fed. 782. Now, on the coming of the 
supplemental report, embracing other matters as well, the trustée 
appears to hâve no prospect of any interest in the property for the 
creditors, and consequently no occasion to interfère with it. Courts 
of bankruptcy adjust liens to ascertain and hâve realized for the 
creditors the interest, or probable interest, of the trustée. If there 
is no interest, it has no occasion for making such adjustment. Pé- 
tition of trustée dismissed. 
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In re WILCOX. 
(Oircnlt Oonrt of Appeals, Second Circuit December 6, 1900.) 

No. 18. 

1. BANKRUPTCT— DiSCHAHGB— CONCKALMENT OF ASSETS. 

The failure of a baiikrupt to Include In his pétition and Bchedules real 
estate which he caused to be conveyed to another some years before for 
the purpose of defrauding hls then creditors, and which Is stlU held by 
the grantee on a secret trust for the bankrupt, Is a fraudulent conceal- 
ment of property from hls trustée, and his vérification of his schedule 
constitutes a false oath, which defeats hls riglit to a discharge. 

%. Same^Hbaring of Objections to Dischahgk— Evidence. 

The testimony of third persons, talceu on the examlnatlon of a bank- 
rupt before the référée, is not directed to a defined issue, and Is Inadmis- 
sible on a subséquent hearlng of spécifications against the banlirupf a 
application for discharge. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Thls Is an appeal from an order of the district court for the Northern dis- 
trict of New York, which conflnned the report of the référée upon the pétition 
of Joseph H. Wilcox, a bankrupt, for hls discharge from hls debts, and upon 
the spécifications In writiug of a créditer in opposition thereto, and adjudged 
that the discharge of the bankrupt was denied. WUcox, a résident In the 
Northern district of New York, flled hls pétition in bankruptcy In the district 
court for said district. Judge Coxe deeming himself disqualifled to hear the 
Issue joined upon the pétition for a discharge and objections filed thereto, the 
matter was certlfied to the district court for the Northern district o£ New 
York. 

Kernan Bros. & Quin and Max J. Kohler, for appellant. 
Charles D. Adams, for appelles. 

Before LACOMBE and SHIPMAJïT, Circuit JudgeS. 

SHIPMAN, Circuit Judge. The spécifications in opposition to the 
discharge were, in substance, as foUows: 

"(1) That WUcox, whlle a bankrupt, concealed from hls trustée property 
belonging to hls estate In bankruptcy, vlz. lot No. 13 In the Devereux tract, 
In Onelda county, which he had placed in secret trust for his beneflt before 
fillng his pétition and belng adjudged a bankrupt, the apparent tltle to which 
lot was In one William H. Blgelow, hls brother-in-law. (2) That tlie prop- 
eity was omltted from hls pétition and schedules, and for that reason the 
vérification of each thereof was false." 

Lot No. 13 and the buildings thereon were omitted from the péti- 
tion and schedules of the bankrupt. The testimony showed that 
Wilcox gave a mortgage on July 16, 1888, to Warner Miller, of over 
8,000 acres of land in Oneida and Herkimer counties, in the state 
of New York, including a part of the Devereux tract, which the line 
between those counties divide», to secure accommodation indorse- 
ments. The Oneida County Bank discounted notes of this class 
amounting to |10,000, which were renewed, were unpaid, and hâve 
been proved in the bankruptcy proceedings. Wilcox also gave on 
November 25, 1889, to the Oneida County Bank, another mortgage 
on about 4,000 acres of the land in Herkimer county covered by the 
Miller mortgage, to secure other notes, amounting to $4,000, which 
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were renewed, were unpaid, and hâve also been proved against the 
bankrupt estate. Lot 13 in the Devereux tract in Oneida county is 
not in the Miller mortgage. Lots 5, 6, 7, 12, and 14 in that tract, 
and in the same county, were included in the mortgage to Miller. 
Eaeh of thèse lots contains about 100 acres, and ail of them. are 
covered by or surround Otter Lake. After the date of the Miller 
mortgage, Wilcox permitted ail thèse lots and other portions of the 
mortgaged lands to be sold for taxes, and at the sale in 1893 by 
the Oneida county treasurer the Oneida county lots which hâve 
been named were bid in by one Sanger, who, at Wilcox's instance, 
assigned the bids to one Bigelow, in whose name deeds were made 
out by the county treasurer. Bigelow was Wilcox's brother-in-Iaw, 
and a man of no substantial pecuniary means. Wilcox paid the 
considération for the purchase of lot 13 and transacted the entire 
business. The mortgagees, when they learned of thèse pretended 
sales, compelled Wilcox and Bigelow to exécute to Miller a deed of 
trust, so as to replace in the mortgage security the lots thereto- 
fore in the mortgage, which had been lost by thèse tax sales and 
deeds; but lot 13 remained in the name of Bigelow. Before the 
date of this deed of trust, Wilcox had procured a map of the Otter 
Lake lots to be made out. Cottage sites were laid out about the 
lake, and in 1896 or 1897 he buHt a summer hôtel upon lot 13, which 
was burned in 1897, and rebuilt by him in 1898. The insurance 
money of |5,000 paid under the policy in the name of Bigelow was 
delivered by him to Wilcox. Wilcox kept the hôtel in 1897, and 
had charge of it in 1898, furnished ail the money for it, and was its 
actual owner. The title in Bigelow was a pretense, and the sug- 
gestion that Wilcox was his agent in the hôtel ownership and busi- 
ness is without foundation. The tax deed was made and received 
in Bigelow's name, without considération moving from him, in pur- 
suance of a collusive scheme of Wilcox, who was heavily indebted 
at the time, so that he might be enabled to reraove the Otter Lake 
property, and whatever should be added thereto, from the reach of 
existing or future creditors. Ail the facts connected with thèse 
varions tax sales and tax deeds to Bigelow show that the object of 
ail thèse conveyances was to defraud the existing creditors of Wil- 
cox, among whom was the Oneida County Bank; and that which is 
true in regard to the conveyances of lots under the Miller mortgage 
is especially true in regard to the conveyance of lot 13. "When a 
volnntary conveyance is made and received with an actual intent 
to defraud the then existing creditors of the grantor, it is not a 
bona fide conveyance, which can protect the grantor against the 
daims of subséquent creditors." King v. Wilcox, 11 Paige, 589; 
Lilienthal v. Drucklieb, 34 0. C. A. 057, 92 Fed. 753, and cases 
therein cited. We concur in the findinc of facts by the district 
judge that the property was held in Bigelow's name upon a secret 
trust for the bankrupt's benefit. and was fraudulentlv ooncealed 
from the trustée, and fraudulentlv omitted from his schedules. 

TTpon the hearing before the référée upon the pétition for a dis- 
charge and the spécifications in opposition thereto the référée ad- 
mitted the minutes of the testimony of Albert M. Mills. Warner 
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Miller, and Bigelow, taken before tlie same référée at tlie examina- 
tion of Wilcox in the bankruptcy proceedings. Tlie appellant ex- 
cepted to the admission of this testimony as incompétent upon the 
trial of the issues arising upon the pétition for a discharge, the 
ground of the exception being that the testimony was given in other • 
suits, and therefore was not admissible in this suit. ïhe testimony 
was taken upon the examination of Wilcox in the same bankruptcy 
proceeding, and the objection of the appellant rests upon the idea 
that the différent motions, pétitions, and hearings thereon are sev- 
eral suits, but "a proceeding in bankruptcy, from its commence- 
ment to its close upon the final settlement of the estate, is but one 
suit. The several motions made and acts done in the bankrupt 
court in the progress of the cause are not distinct suits at law or 
în equity, but parts of one suit in bankruptcy, from which they 
cannot be separated." Wiswall v. Campbell, 93 U. S. 347, 23 L. Ed. 
923. The testimony taken upon the examination of the bankrupt is 
taken in the whole pending proceeding, and was properly introduced 
and read upon the hearing of a pétition for a discharge. The order 
and judgment of the district court are aflSrmed, with costs of this 
court. 

On Eehearing. 

(July 17, 1901.) 

Upon the examination of the bankrupt and other witnesses under 
section 21 of the bankruptcy statute of 1898, the bankrupt was 
présent in person and by his counsel, and the witnesses, incloding 
himself, were subjected to cross-examination by his counsel. The 
transaction which was made the issue in the objections to his 
discharge was distinctly a subject of the examination. At the hear- 
ing upon the spécifications in opposition to his discharge this testi- 
mony was offered in évidence, was objected to by the bankrupt's 
counsel as incompétent and immaterial, and was admitted subject 
to the objection. The testimony of Bigelow was important, and, 
if not properly admitted, the remaining évidence was inadéquate 
to prove the spécifications. The testimony of Miller and Mills did 
not bear materially upon the fraudulent concealment of the particu- 
lar lot of land mentioned in the spécifications. The propriety of ad- 
mitting, at the hearing upon the application for a discharge, Bige- 
low's testimony, and that of Miller and Mills, upon the examination, 
and before the issues upon the objections to the bankrupt's dis- 
charge had been framed, was the question upon the reargument. In 
Re Krueger, 2 Low. 182, Fed. Cas. No. 7,942, Judge Lowell examined 
section 26 of the bankruptcy act of 1867 (Eev. St. § 5086), which 
corresponds to section 21 of the présent act, and says: 

"Thèse examlnations thus stand, in effeet, on the footing of summary bllls 
of aiscovery. The dlsoovery cannot be limlted by référence to an action pend- 
ing, for there Is no snch limitation In the law; but It Is to be conflned to the 
subject-matter, the trade, deallngs, and estate of the bankrupt." 

The right of the trustée extends to a discovery of whatever tends 
to bring to light the estate of the bankrupt so as to enable the trus- 
tée to pursue the estate, and reduce it to possession, and to enable 
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creditors "to discover transactions which may affect the riglit of the 
bankrupt to obtain a discharge." In re Horgan^ 39 C. 0. A. 118, 
98 Ped. 414. The testimony of the bankrupt himself, which is ordi- 
narily reduced to writing by or under the supervision of the référée, 
and given under the solemnity of an oath, amounts, when protec- 
tion against criminative testimony has been waived, to his admis- 
sion, which can be used elsewhere, but not in any criminal or pénal 
proceeding, as an admission against himself. In re Krueger, supra. 
The testimony of third persons upon thèse roving attempts at dis- 
coTery is not directed to a deflned issue, and therefore the rules 
of évidence are not carefully applied, and testimony is liable to 
be given which is not carefully guarded, and may be unconsciously 
derived from hearsay. Inasmuch as no issue has been framed, the 
bankrupt or his counsel cannot always perceive the inferences which 
may be drawn from the testimony, and therefore will not produce 
rebutting facts. The danger in using the information which has 
been thus gathered in one of thèse "fishing excursions" as testi- 
mony upon which a court can rely in an issue between the bank- 
rupt and his creditors is such as to render its admission inexpedient. 
It is liable to produce an injustice, and the testimony may, there- 
fore, be regarded as inadmissible. The attention of the district 
judge was not apparently called to this question, for it did not ap- 
pear in the exceptions to the referee's report. The order of the 
district court is reversed without costs, and the cause is remanded 
to that court, with liberty, upon a proper application for that pur- 
pose, to take new proofs upon the spécifications presented by the 
objecting créditer. Submitted without argument. 



In re COOKE. 

(District Court, S. D. New York. March 18, 1901.) 

BANKnnPTCT— Hbaring op Objections to Discharge— Evidence. 

Testimony of thlrd persons, taken In the course of bankruptcy proceed- 
ings, when the bankrupt is présent in person or by counsel, and taklng 
part In the examination, is admissible in support of spécifications In 
opposition to his discharge, so far as the samfe Is relevant 

In Bankruptcy.^ On question certified by référée. " 
The following is the certiflcate of the référée: 

I, Francis K. Pendleton, one of the référées of said court In bankniptcy, do 
hereby certify that in the course of proceedlngs in said cause before me on 
spécifications filed In opposition to the dtscharge the following question arose 
pertinent to the said proceedlngs: Counsel for the opposing creditors offered 
to read in évidence the testimony of a wltness taken before the référée on the 
ûrst meeting of creditors, and also on an application by the trustée for an 
order directing the bankrupt to pay over certain funds alleged to be In his 
possession. The wltness whose testimony is ofCered is the sister-ln-law of 
the bankrupt, and was flrst examlned by certain creditors at the flrst meet- 
ing of creditors, at which tlme the bankrupt was présent, and represented 
by counsel. Thereafter she was called and produced by the bankrupt on the 
said application by the trustée, and was cross-examined by the attorney for 
the trustée. It is her testimony on both occasions that is o&ered. There is 



632 108 FEDERAL RB3P0RTER. 

no dtepute tliat the évidence offered Is relevant to the pending Issue. Th^ 
objection to the same is based on the contention that It Is Incompétent, as 
the.'fritness should be recalled and re-examined if her testimony is desired. 
I orériuléd the objection, subject to the proviso that, if the attorney for the 
bankrupt deemed it necessary, the wltness be recalled for further examina- 
tlon; to whlch counsel for bankrupt excepted. It is gi-eatly conducive to 
convenience and economy to allow testimony once taken to be read in évi- 
dence, rather than hâve witnesses recalled. The witness was examined in 
the présence of the bankrupt at the flrst meeting, and was called ou his 
behalf In the proceeding by the trustée. tJnder thèse circumstances, and 
subject to the above proviso, I thought It should be admitted. A proceeding 
in banicruptcy being somewhat analogous to an equlty proceeding, the testi- 
mony might be considered gênerai testimony in the cause. The foregolng 
question Is certified to the judge for his opinion thereon. 

F. K. Pendleton, Eeferee in Bankruptcy. 
Dated New York, February 18, 1901. 

H. Schieffelin Sayers, for creditors. 
Harry Levor, for bankrupt. 

BROWN, District Judge. Testimony taken under the circum- 
stances aboyé stated, the bankrupt being présent, in person or by 
counsel, and taking part in it, should be admitted so far as rele- 
vant. It was BO held in Re Wilcox (affirmed Dec. 6, 1900) 109 Fed. 
628, Above ruling affirmed. 



In re GBORGIA HANDLB CO. 

MEADOK V. J. A, FAY & EGAN 00. 

(Circuit Court of Appeals, Fifth Circuit May 31, 1901.) 

No. 1,056. 

BANEBUFTCT— tiIEINS— BPECIAL LlEN UNDBB GeoEGIA StATDTB. 

Under Civ. Code Ga. § 2801, whlch provides, inter alla, that "ail con- 
tractors for building factories, furnishing material for the same or fur- 
nishing machlnery for the same * * • shall each hâve a spécial 
lien on such , * * • factory," one who sold articles of machlnery to 
a corporation for the equipment of Its factory, which it operated lu a 
leased building for the mapufacture of plow handles, boxes, and similar 
articles of wood, is entitled to a spécial lien therefor upon ail the machln- 
ery, appliances, and equipment owned by the purchaser, and essen- 
tial to the opération of its factory, whether considered realty or per- 
sonalty; Shd, where the claim for a lien was properly flled and re- 
corded within the time required by the statute, the lien Is net affect(>d 
by the bankruptcy of the purchaser prier to such recording, but may be 
enforced against the proceeds of the property sold by the trustée. 

Pétition for Révision of Proceedings of the District Court of the 
United States for the Northern District of Georgia, in Bankruptcy. 

The following is the opinion of the district court, rendered by 
NEWMAN, District Judge: 

It appears in thls case, from the pétition liled by the intervener, and by 
the agreed statement of facts: That the J. A. Fay & Egan Company, on 
March 10, 1900, supplled to the Georgia Handle Company one baud re- 
saw, one box-board trimmer, and one box-board presser, at the contract 
price of $1,045; and on the same day it supplled the Georgia Handle Com- 
pany with two 6^1nch band saws for resaw, of the value and for the con- 
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tract price of $53.46, and on March 19, 1900, It supplied two band saws for 
band ripsaw of the value and for the contract price of $26.40. That the in- 
tervening company Is engaged in the manufacture of machinery and fur- 
nishing the same. That the machinery sold by the intervener to the Georgia 
Handle Company was proper for the transaction of the business of the 
Georgia Handle Company, which was engaged in the business of man- 
ufacturing plow handles, boxes, and other things of lllie character; and the 
machinery was utilized by it In Its business, and was put up on promises leased 
by the Georgia Handle Company from the Lowry Banliing Company. The 
machiner}' so furnished was run by pulleys and other mechanicail appliances 
of the kind necessary to operate such machinery. The J. A. Fay & Egan 
Company recorded its claim of lien In the office of the clerk of the superior 
court of Fulton county, Georgia, for $1,093.16, on the 7th day of June, 1900, 
and also recorded its lien for $26.40 on June 8, 1000, — both within three 
months of the time the machinery was furnished. Both of the claims of 
lien were on the factory, steam mill, lumber, engines, boilers, pumps, tools, 
machinery, merchandise, and ail personalty, of every character and descrip- 
tion of the Georgia Handle Company, a corporation of said state and county 
(describing the promises on which it is located). There was no mortgage 
taken, nor was there any rétention of tltle to the machinery so sold by the 
J. A. Fay & Egan Company. On June 30, 1890, the J. A. Fay & Egan Com- 
pany filed its proof of claim with the référée in bankruptcy, to whom was re- 
f erred the case of the Georgia Handle Company, and in its proof of claim re- 
lied upon the lien which had been recorded as stated. Subsequently, on the 
16th day of November, 1900, the J. A. Fay & Egan Company filed in this court 
its intervening pétition, in which it set up its claim of lien as stated, and 
prayed that the liens be f oreclosed, and that the claims of intervener thereun- 
der should be satisfied from the sale of défendants property. The interven- 
tion thus filed was referred to a spécial master, who reports in favor of the 
lien claimed by the intervener on the proceeds of sale of the property of the 
Georgia Handle Company. The property of the Georgia Handle Company 
which was sold by the trustée was machinery and manufactured product, 
and also lumber and other raw material, and the total amount realized from 
this sale was $5,500. ïhe machinery contained in the plant sold for $3,623.10, 
and the particular machinery furnished by the J. A. Fay & Egan Company 
sold for $545. The Intervener claims a lien on the fund arising from the 
gale, for the entire amount of Its Indebtedness. The trustée dénies that the 
Intervener has any lien, and says that it stands upon the footing of other 
gênerai creditors of the Georgia Handle Company. The question at issue 
must be determined by the lien laws of the state of Georgia, and especially 
by the statutes givlng a lien to material men and those furnishing ma- 
chinery for factories. Section 2801 of the Civil Code of Georgia, relied on by 
the intervener, as far as is material hère, Js as follows: "AU mechanics 
of every sort, who hâve taken no Personal security therefor, for work 
done and material furnished in building, repairing or Improving any real 
estate for their employers; ail contractors, material men, and persons fur- 
nishing material for the improvement of real estate; ail contractors for 
building factories, furnishing material for the same or furnishing machinery 
for the same; and ail machinists and manufacturers of machinery, including 
corporations engaged in such businees, who may furnish or put up in any 
county in this state, any steam-mill or other machinery, or who may repair 
the same; and ail contractors to build railroads, shall each hâve a spécial 
lien on such real estate, factories or railroads." 

The record shows that the machinery of the Georgia Handle Company was 
run by pulleys and other mechanical appliances of the kind necessary to 
operate such machinery. It falls to show to what extent it was attached to 
the realty. It must hâve been so attached however, to such extent as was 
necessary to the opération of machinery in establishments of this kind. 
The trustée, it appears, sold it in parcels, and as personalty. But the court 
canuot consider the condition of the property in question when it was sold 
by the trustée in bankruptcy. The situation of the property on March 10, 
1900, whefi this machinery was furnished, should control In determining the 
question at issue hère, as to the right of the intervener to a lien. At that 
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tlme the Georgla Handie Company unquestlonably was carrying on à factory. 
It was manufacturtog handles. boxes, etc., and appears to hâve had a com- 
pletely equlpped establishment for that purpose. ïhe building belonged to 
another party, but thls could hâve no effect to change the status of the 
Geprgia Handie Company as the owner and operator of a factory. It Is un- 
doubtedly true that section 2801 of the Civil Code of Georgia in a gênerai 
■way deals with real estate, as distlnguished from section 2805, relating to 
personalty Strlctly, and to liens thereon, yet the language used in section 
2801 is "real estate, factories or railroads"; and where a company has a 
completely equipped factory, even though it is not the owner of the build- 
ing in which the factory is operated, it seems that under this section a 
machinist's or materlal man's lien would attaeh as against the factory. 
The proceèdlngs in bankruptcy could not in any way change the rights 
of the parties, and the lien attached when the machinery was furnished, 
although it was not perfected by the record of the lien until after the pétition 
in bankruptcy was flied. It seems to me that as the matter stood in March, 
1900, the situation of the property of the Qeorgia Handie Company was 
such that a lien under this statute of the state would attaeh. The matter 
is not entlrely clear, it must be conceded; but my best judgment is tha't 
a lien accrued to this intervener at the time it furnished the machinery 
in question, which was perfected by proper record of its lien within three 
months. 'Consequently It is entltled to hâve the same out of the fund arls- 
ing from the sale et the property by the trustée. It may be something of a 
hardship to other creditors, and yet it is only giving to the intervener the 
beneflt of Its diligence in recordlng, and thereby establishing its lien in ,tc- 
cordance with the statutes of the state. Such a situation exlsted In Ee 
Kerby-Dennis Oo., 36 C. C. A. 677, 95 Fed. 116, declded by the circuit court 
of appeals for the Seventh circuit, in which case some laborers obtained 
priority over others; but Circuit Judge Jenkins, dellvering the opinion of the 
court, says as to this matter: "It is true that the petitioners hère, with 
respect to the charâcter of their services and labor, stand equal in equity to 
the claims of those which were allowed préférence by the décision of the 
court below. The apparent Inequity in now denying equality results, how- 
ever, not from the bankruptcy act, but firom their own omission to comply 
with the requirements of the local law. Both thèse classes of laborers had 
liens upon the product upon which their labor was expended. The one 
class preserved their liens by proper proceedings, which the statute giving 
the lien rendered Imperative for Its continuance. The other class omitted 
so to do, and, therefore, by force of the statute which created the right, the 
lien is gone forever." It may be well to add, in order that counsel may not 
be misled, that in the Star Foundry & Machine Works Case, relied on by the 
intervener, the only thing that the court did was to Intimate that it would 
hold that belting was machinery, and thereupon the matter was adjusted be- 
tweeu counsel. The décision in Chattanooga Nat. Bank v. Eome Iron Oo. 
(C. C.) 102 Fed. 755, is no authorlty whatever In this case, because there 
the court held that the effect of the writlng was to give to the bank an 
équitable lien on the equity in certain iron. The décision in that case could 
not in any way be considered authorlty on the question of the right of the 
intervener to a lien under the statute of the state of Georgia. The excep- 
tions to the flnding of the spécial master will be overruled, and an order 
may be entered sustaining the Intervener's statutory lien. 

Danl. W. Roundtree, for petitioner. 

John M. Slaton and B. Z. Phillips, for respondent. 

Before FARDEE, McCX)RMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The questions arising in this case were properly 
ruled by Judge NEWMAN, and we only supplément his opinion f ound 
in the record by citing Lumber Co. v. Kiser, 91 Ga. 643, 649, 17 S. E. 
972, 974, and Filer & Stowell Co. v. Empire Lumber Co., 91 Ga. 657, 
18 S. E. 359. In the first-entitled case it is said: 



IN BE WHITE. 635 

"It therefore makes no différence whether the maehinery, etc., be In fact 
personalty or not, as the statute treats the entire establishment, wlth ail Its 
equipments, as realty, relatively to the lien allowed by Code, § 1979. It is 
the manifest purpose of the statute that thèse liens shall cover not only the 
land upon which the mllls, factories, etc., are situated, but also the struc- 
tures themselves, and ail the appliances necessary to their existence and 
complète running order as such establishments." 

The pétition for revision is denied. 



In re WHITB. 

(District Court, W. D. Missouri, O. D. April 2, 1901.) 

Bamkrdptcy— Exemptions — PBEFERENTiAii Paymentb Recovesed bt Trustée. 
A bankrupt who has scheduled as his only assets certain household 
effects, which are speclfically exempt under the laws of the state, and 
which he claims as such, cannot clalm out of money recovered by his 
trustée from ereditors to whom he had made preferential payments a 
further exemption under Kev. St. Mo. 1899, § S162, which authorizes a 
debtor who is the head of a family to "sélect and hold" as exempt dther 
property not exceeding $300 in value. He not only loses the right, under 
the décisions of the state courts, to claim exemptions from property not 
speclfically exempt by Its transfer to another, but he cannot "sélect and 
hold" as exempt In bankruptcy proceedings property which he does not 
schedule nor claim to own. 

In Bankruptcy. On question certifled by référée. 

Wood & Wood, for bankrupt. 
Hunter & Kraemer, for trustée. 

PHILIPS, District Judge. This case has been certifled to the 
court by John Montgomery, Jr., référée in bankruptcy, on exceptions 
taken by the bankrupt to the disallowance of his claim to certain 
property as exempt under the bankrupt act. The case is submitted 
upon an agreed statement of facts, the substance of wMch is that 
the bankrupt was a merchant, and that in November, 1898, while in- 
solvent, he sold his stock of goods to one Hess for the sum of 
$1,548.25, and paid over the proceeds to certain of his ereditors in 
f ull for his indebtedness to them. Four days thereafter a pétition in 
bankruptcy was filed against him, and he was duly adjudged a bank- 
rupt, and Horace Stevenson was elected and qualifled as trustée of 
the estate. The only property scheduled by the bankrupt, as consti- 
tuting his entire assets, was the following: 

Household and kitchen furniture, consisting of a cook stove and the 
vessels belonging thereto, kitchen table and cupboard, queensware, 
glassware,, cutlery, of the total value of $30 

1 bedroom suite, consisting of a dresser, washstand, and bedstead, 10 
chairs, 3 beds and bedding, 1 couch, 3 carpets, and 2 heating stoves, 
of the total value of $75 

Bible and small family llbrary, of the value of $25 

— To which was added the statement by the bankrupt "that he claims 
ail the above property, and three hundred dollars in addition thereto, 
as exempt under the provisions of the bankrupt law aforesaid, and 
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uuder the laws of Missouri." Afterwards the trustée, under the 
direction of the court, brought suits against the preferred creditors, 
and recovered therein the sum of |1,060.15, out of which bave been 
■paid the costs of the litigation and attorneys' fées. There were no 
other aesets of the estate. After this adjudication and recovery, 
the bankrupt lays daim to |300 of the proceeds of said recoveries 
as exempt. iNone of the goods sold by the bankrupt to said Hess in- 
cluded any of the articles specifically exempted by the statute of the 
state. The exemptions accorded to a bankrupt under the bankrupt 
act (section 6) are such only "as are prescribed by the state laws in 
force at the time of flling the pétition in the state wherein" the bank- 
rupt had his domicile for the six months, or the greater portion there- 
of, immediately preceding the tiling of the pétition. It is conceded that 
the bankrupt was so domiciled in the state of Missouri for the pre- 
scribed period preceding the filing of the pétition. As the bankrupt act 
gives to the bankrupt only such exemptions as are prescribed by the 
state laws, his right to the exemption claimed is to be determined by 
the state law as construed by the state courts. A transfer of tue 
stock of goods by a bankrupt, for the benefit of his creditors, while 
insolvent, and within four months prior to the filing of the pétition 
in bankruptcy, was a préférence, and a recovery of the proceeds 
thereof from the preferred creditors is an adjudication of the fact 
that such creditors took with knowledge of the bankrupt's insoh-ency, 
and therefore his transfer was fraudulent and voidable. Under the 
Missouri statute (section 4903, Kev. St. 1889, now section 3159, Rev. 
St. 1899) certain property owned by the insolvent is absolutely ex- 
empt from liability for his debts. This exemption is practicalïy ail 
the property scheduled by the bankrupt. Section 4906, Rev. St. 
1889, now section 31G2, Rev. St. 1899, provides that "each head of a 
family, at his élection, in lieu of the property mentioned in the flrst 
and second subdivisions of section 3159, may sélect and hold, exempt 
from exécution, any other property, real, personal or mixed, or debts 
and wages, not exceeding in value the amount of three hundred dol- 
lars." The bankrupt, being the head of a family, lays claim to |300, 
under the latter provision of the statute. It would be a work of 
supererogation for the court to review the conflict of authorities 
upon the question as to whether or not the insolvent debtor loses 
his right to claim $300 exemption in property which he has fraud- 
nlently conveyed, as the construction of the statute in question made 
by the state courts controls in this case. It is the well-settled rule 
in this state that as to the property not specifically exempted from 
liability for debts of the insolvent by said section 3159, where the 
insolvent has conveyed property out of which he might hâve claimed 
the |300 exemption, under said section 3162, in fraud of his creditors, 
and both the possession and title hâve passed from him to such 
vendee, which property his creditors recover by suit, or the value 
thereof, from the transférée, he is not entitled to daim |300 out of 
the proceeds. Stotesbury v. Kirtland, 35 Mo. App. 148; Hombs v. 
Corbin, 20 Mo. App. 497; Osborne v. Schutt, 67 Mo. 712. In State v. 
Pruitt, 65 Mo. App. 154, Eombauer, P. J., speaking for the court of 
appeals, held that where the debtor, by his sale of the property, had 
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parted with the possession, "whether such sale was Iraudulent or 
was made in good faith," this deprived him of bis status to claim an 
exemption therein; and, if the sale was consummated by delivery, 
the title passes, and he has no right, as against a créditer seizing the 
same and subjecting it to his debt, to claim the same as exempt. 
Aside from the foregoing ground, on which the référée based his 
finding, there is apparent on the face pf the proceedings in bank- 
ruptej a fatal objection to the bankrupt's claim of exemption. He 
did not sehedule this property as a part of his assets. He did not 
even claim to own it, or to hâve any right or claim thereto, as against 
his vendee or creditors to whom he paid the proceeds. He was not 
entitled to any exemption as against his immédiate vendee, and cer- 
tainly not as against the creditors to whom he delivered the proceeds 
of the sale. The statute (section 3162) confers upon the bankrupt 
the right to "sélect and hold, exempt from exécution, any other prop- 
erty • ♦ • jio^ exceeding in value the amount of three hundred 
dollars." To entitle him to this exemption, he must first sélect the 
other property ont of which he claims it. The property "could only 
be classed as exempt when selected by the exécution debtor in place 
or in lieu of those articles mehtioned in the first and second subdivi- 
sions of section 4903 (section 3159, supra). And, until so selected by 
the exécution défendant, such property was not exempt, but was sub- 
ject to levy; and, failing to do so, said claim retained its former 
status as property liable to exécution. It could not take on the char- 
acter of exempt property until the option of sélection was exercised 
by the debtor." Davis v. Williamson, 68 Mo. App. 307; Finley v. 
Barker, 110 Mo. 408-410, 20 S. W. 177. The bankrupt in this case, 
prior to the institution of the suits by the trustée to recover from 
the preferred creditors the money in question, made no sélection of 
any property out of which his |300 was to come. He scheduled no 
other property than that which was absolutely exempt under said 
section 3159, and which he claimed as exempt, and which he with- 
held from the trustée. How was it possible for the trustée in 
bankruptcy to comply with the statute to set off to this bank- 
rupt $300 worth of property as exempt which he did not sehed- 
ule? Under rule 17 of gênerai orders in bankruptcy (32 C. C. A. xix.; 
89 Fed. viii.), it is made the duty of the trustée to report to the court, 
within 20 days after receiving notice of his appointment, the articles 
set off to the bankrupt by him, with the estimated value of each 
article. How could the trustée comply with this requirement of the 
law in respect of the property in question? The bankrupt had not 
scheduled it. He made no sélection of $300 worth of property out of 
any particular property. He did not even claim this property as a 
part of his assets. The law would be a mockery, and permit a party 
to take advantage of his own wrong, if after having transferred his 
property in fraud of the bankrupt act, and compelling the trustée in 
bankruptcy, at the expense of the estate, to engage in protracted liti- 
gation, to uncover his fraud, and recover the proceeds of the property 
from the wrongtakers, the bankrupt could stand quietly by, and then 
come in and make his sélection of $300 in money out of the fruits of 
the* litigation necessitated by his wrong and fraud. He is within 
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neither the lettep nor the spirit of the law. It résulta tbat his excep- 
tioD0 to thé action of the trustée and the référée in disallowing his 
daim are overruled, and the ruling of the référée is afiarmed. 



MILBY V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit July 2, 1901.) 

No. 929. 

Impkopek Usa dp Mails— Schbmb to Depeaud— Indictment. 

An indictment based on Bev. St. § 5480, as amended by Act March 2, 
1889, charging défendant witli liaving devised a sctieme to defraud a 
certain person, to be effected by opening correspondence wlth such per- 
son by means of the post-offlce establisliment of tlie United States, and, 
in executiug such scheme, wlth placing a letter directed to such person 
In a post office of the United States, and setting forth the letter, which 
contained simply a clear proposition to sell such person counterfeit money 
at the rate of flve dollars for one dollar, the indictment not charging 
that défendant did not Intend to or would not send such counterfeit 
money on recelpt of the price therefor, Is insufflcient, under such sec- 
tion, slnce, though the letter proposes a. violation of another law, It does 
not disclose an Latent to defraud the person to whom It is addressed. 

In Errer to the District Court of the United States for the Dis- 
trict of Kentucky. 

The indictment in thls case is based upon section 5480 of the Bevised Stat- 
utes of the United States, as amended by the act of March 2, 1889 (25 Stat. 
873), and embraces three counts. A demurrer having been sustained as 
to the third count, and overruled as to the first and second counts, the case 
was submltted to the jury upon the flrst and second counts, and the trial re- 
sulted in a verdict of acquittai on the second count, and conviction on the 
flrst count. A motion in arrest of Judgment was overruled, and exception 
duly taken. The défendant was thereupon regularly sentenced to a term 
of one year and one day in the penltentlary, and the case cornes hère on wrlt 
of error to revise the judgment. The ruling of the court in denying the mo- 
tion in arrest of judgment is assigned for error, and the sufiiclency of the 
indictment is the sole question presented hère for considération. Section 5480 
of the Revised Statutes, as amended, so far as it materlally affects the ques- 
tion now to be dlsposed of, reads as follows: "If any person having devised 
or intending to devise any scheme or artifice to defraud ♦ * * to be 
effected by either opening or intending to open correspondence or communica- 
tion wlth any person, whether résident within or outslde of the United States, 
by means of the post-offlce establishment of the United States, or by incltlng 
such other person or any person to open communication wlth the person so 
devising or intending, shall, in and for executing such scheme or artifice 
or attempting so to do, place or cause to be placed, any letter * • * In 
any post office * * ♦ of the United States ♦ * * or shall take or re- 
celve any such therefrom, such person so mlsusing the post-offlce establish- 
ment shall, upon conviction, be punlshable," etc. 

The flrst count of the Indictment, being the only one wlth whlch we are 
now concerned, may be hère glven, and is as follows: 

"The grand jurors of the United States of America, Impaneled and swom, 
and chargea to inqulre in and for the district of Kentucky, on thelr oaths 
présent: That on the 21st day of August, 1898, J. E. Milby, who was then and 
there postmaster at Milby, Kentucky, within the district of Kentucky, and 
within the jurisdictlon of thls court, did then and there unlawfuUy, felo- 
nlously, and fraudulently devise a scheme and artlflce to defraud the post- 
master at Alli)any. Oregon, — the name of whlch postmaster was then and 
there T. J. Stites, — out of the sum of one dollar, and divers other sums o£ 
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money, the atnount of whlch Is to the grand Jury aforesatd unknown, to be 
effected, and -whlch bcheme and artifice was then and there by sald J. R. 
Mllby Intended to be effected, by openlng correspondencé and communication 
with the sàld postmaster at Albany, Oregon, by means of the post-office 
establishment of the United States, and by inciting the sald postmaster at 
Albany, Oregon, to open correspondencé and communication by means of the 
poat-offlce establishment of the United States with him, the said J. R. Milby, 
— ^whlch said scheme and artifice was then and there as foUows: That the 
said J. R. Milby, for the purpose and with the Intent of def rauding the said 
postmaster at Albany, Oregon, ont of the said sum of one dollar and said 
other sums of money, the amount of which is to the grand jurors aforesaid 
unknown, and for the purpose and with the intent aforesaid, did then and 
there wrlte on a pièce of paper about the size of a two-doUar silver certificate 
of the United States, and about the size of what is known as a two-dollar 
bill of the Confederate States of America, words and figures as foUows: 

" 'Keep still; the old saying is the still hog drinks the slop; if you will 
keep still, keep your eyes open, you can make dollars while others make 
cents; now thls paper look like money on the other side, but It Isn't; if you 
want sumthing better send me a one dollar bill, I wlU send you a 5 dollar 
bill, if you like it I will send you ail you want at ten sents to the dollar, eny 
size from 1 to 20 dollar bills, that will pass ail O. K. eny where; now, if you 
s€e fit to answer this letter send a to sent stamp and this bill in a plaine 
letter, then I will no what you want; be shure to send In plaine letter as I 
won't sine for Registered letter. Address ail orders to 

" *M. J. Hawks, 

"•Postofflce, Milby, 

" 'Green Ce, Ky.' 

"That he would then and there, for the Intent and for the fraudulent pur- 
pose aforesaid, write said writing upon a pièce of paper, on the reverse side 
of which was then and there a f ac simile or représentation of the face of what 
is known as a two-dollar bill of the Confederate States of America, and on 
whlch reverse side of said paper there were then and there the foUowing 
words and figures, to wit: 

" 'Richmond. Feby. 17th, 1864. Two. 

" 'No. 2. 43938 

" 'Two years af ter the ratification of a treaty of peace between the Confed- 
erate States and the United States of America. 

" 'The Confederate States of America 

•"Will pay to the bearer on demand 

"'Two Dollars. 

"'B B 

" 'E. Coffln, N. Goodum, Two 

" 'For Register. For Treasurer.' 

"That he, the said J. R. Milby, would then and there, with the Intent and 
for the fraudulent purpose aforesaid, place in said post oflîce of Milby, for 
mailing, and send said writing and said fac simile or représentation of said 
two-dollar bill of the Confederate States of America, by means of the post- 
ofllce establishment of the United States, to the said postmaster at Albany, 
Oregon, with the intent and for the fraudulent purpose of obtalning from 
said postmaster at Albany, Oregon, the sald sum of one dollar, and said other 
sums of money, the amount of which is to the grand jurors aforesaid un- 
known, and with the intent and for the fraudulent purpose of then and there 
inciting the said postmaster at Albany, Oregon, to open correspondencé and 
communication by means of the post-offlce establishment of the United 
States with him, the sald J. R, Mllby. And the grand jurors aforesaid, upon 
their oaths aforesaid, do further présent that the sald J. R. Milby, havlng 
devised the scheme and artifice with the intent and for the fraudulent pur- 
pose aforesaid, dld in and for executing said scheme and artifice, and attempt* 
ing to do 80 by means of the post-office establishment of the United States, 
and with the intent unlawfully, fraudulently, feloniously to obtaln and retaln 
sald sum of one dollar, and eaid other sums of money, the amount of which 
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t9 to the grand Jurors aforesaîd unknown, th^it he might receiye from said 
postmaster at Albany, Oregon, In response thereto and by mèaris thereof. 
and with thé Inteht unlawfuUy, fraùdulently, and felonloùsly to incite the 
sald postmaster at Albany, Oregon, to open correspondencè and communica- 
tiofl Ttrltli ûlm, the sald J. R. Milby, by means o( the post-office establishment 
of.the Cnited States, on sald scheme and artifice, did wiflte, and unlawfully, 
felonloùsly, knowlngly, and wrongfùlly place and cause to be placed in said 
post office of Mllby, Kentucky, for mailing, to be sent by means of the post- 
office establishment of the United States, the aforesaîd writing and the said 
fac slmile or représentation of said two-dollar bill of the Oonfederate States 
of America, — ail of which was then and there inclosed and sealed in an en- 
velope, on which was then and there a two-cent postage stamp, and which 
enrelope was then and there addressed as follows: 
" 'Postmaster, 
"'Albany, 

" 'Qregon.' 

"Agalnst the peace and dignity of the United States, and contrary to the 
form of the statute In such case made and provlded." 

W. M. Smith, for plaintiff in error. 

Before LURTON and SEVEEENS, Circuit Judges, and CLAEK, 
District Judge. 

C3LAEK, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The contention on behalf of plaintiff in error is that the first 
count in the indictment does not state the facts and particulars 
of a scheme to defraud, such as would constitute an offense under 
thé statute. It is obyious that, unless a very gênerai description 
of the offense in the language of the statute is permissible, this 
objection is well taiien, provided the letter itself, which is set ont 
in the indictment, does not disclose the necessary facts and par- 
ticulars of a scheme to defraud, against which the statute is di- 
rected. In Stokes v. U. S., 157 U. S. 187, 15 Sup. Ct. 617, 39 L. 
Ed. 667, the court had under considération an indictment for a 
conspiracy to commit the offense described in section 5480, and in 
référence to the facts necessary to be chargea in such indictment 
Mr. Justice Brown, speaking for the court, said: 

"We agrée with the défendant that three matters of fact must be charged 
in the indictment and established by the évidence: (1) That the persons 
charged must hâve devised a scheme or artifice to defraud; (2) that they 
must hâve intended to efi'ect this scheme by openlng or intending to open 
correspondencè with some other person through the post-office establishment, 
or by inclting such other person to open communication with them; (3) and 
that In earrying out such scheme such person must hâve either deposited a 
letter or packet in the post office, or taken or received one therefrom," 

In that case the indictment, after charging thèse necessary mat- 
ters of fact in gênerai tenus, continued as follows: 

"The scheme and artifice to defraud as aforesaîd was to be carried out by 
each of said défendants representing himself to be engaged as a dealer in 
varions kinds of merchandise and goods, and to hâve an oflice, and to use in 
correspondencè sheets of paper with his pretended business printed thereon: 
and the said défendants were mutually to represent each other to the said 
persons, flrms, and companies, and others unknown to the grand jurors, in- 
tended to be defrauded* as aforesaîd, as flnancially responsible, and entitled 
t* recelve varions kinds of merchandise and goods on crédit; and the said 
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echeme and artifice to defraud as aforesald was to be further effected by 
ordering merchandise and goods from the persons, firms, and companies, as 
aforesaid, and from other persons, ûrms, and companies to ttie grand jurors 
unltnown, having no intention then and there to pay for such mercliandisa 
and goods so ordered as aforesaid, but to convert the said goods and mer- 
chandise to the use of each and of each other." 

And the court, in référence to this spécifie statement of the 
scheme, said: 

"We thiuk this states with sufficient cleamess the flrst requisite of au In- 
dlctment, under section 5480, of a scheme or artifice to defraud." 

In the previous case of U. S. v. Hess, 124 U. S. 483, 8 Sup. Ct. 
571, 31 L. Ed. 516, the indictment was under Kev. St. § 5480, and 
described the offense in the gênerai language of the statute quite 
as fully as it is described in the indictment under considération, 
the letter having been set forth in full in that case as in this. It 
was held by the court that the description of the oiïense must be 
accompanied by a statement of ail the particulars essential to con- 
stitute the crime and acquaint the accused with what he must 
meet on the trial. "The averment hère," said Mr. Justice Meld, 
"is that the défendant, 'having devised a scheme to defraud divers 
other persons to the jurors unknown,' intended to effect the same 
by inciting such other persons to communicate with him through 
the post ofiice, and receive a letter on the subject. Assuming that 
this averment of 'having devised' the scheme may be taken as sufiS- 
ciently direct and positive, the absence of ail particulars of the 
alleged scheme renders the count as defective as would be an in- 
clictment for larceny without stating the property stolen, or its 
owner or party from whose possession it was taken." 

The doctrine of U. S. t. Hess was reaiBrmed in Evans v. U. S., 
153 U. S. 587, 14 Sup. Ct. 936, 38 L. Ed. 831, in which the existing 
doctrine on this subject was restated by Mr. Justice Brown, speak- 
ing for the court, in the foUowjng language: 

"A rule of criminal pleading, -which at one time obtaîned in some of the 
circuits, and perhaps received a qualified sanction from this court in U. S. v. 
Mills, 7 Pet. 138, 8 L. Ed. 836, that an indictment for a statutory misde- 
meanor is sufficient if the offense be charged in the words of the statute, must 
under more récent décisions, be limited to cases where the words of the stat 
ute themselves, as was said by this court in U. S. v. Carll, 105 tJ. S. 611, 612, 
26 L. Ed. 1135, 'fully, directly, and expressly, without any uncertalnty or 
ambiguity, set forth ail the éléments necessary to constitute the offense in- 
tended to be punished.' The crime must be charged with précision and cer- 
tainty, and every ingrédient of which it is composed must be accurately 
and clearly alleged. TJ. S. v. Cook, 17 Wall. 168, 174, 21 L. Ed. 538; U. S. v. 
Crulkshank, 92 U. S. 542, 558, 23 L. Ed. 588. 'The fact that the statute in 
question, read in the light of the common law, and of other statutes on the 
like matter, enables the court to infer the intent of the législature, does not 
dispense with the necesslty of alleging in the indictment ail the faets neces- 
sary to bring the case within that intent.' TJ. S. v. Carll, 105 TJ. S. 611, 26 
L. Ed. 1135. Even In the cases of misdemeanors the indictment must be 
free from ail ambiguity, and leave no doubt in the minds of the accused 
and the court of the exact offense intended to be charged; not only that the 
former may know what he is called upon to meet, but that, upon a pîea of 
former acquittai or conviction, the record may show with accuracy the exact 
offense to which the plea relates. TJ. S. v. Simmons, 96 TJ. S. 360, 24 L. Ed. 
819; U. S. V. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 516; Pettibone v. 
109 F.-^l 
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Ù. S., 14§U S. 197, 13 Sup. et 542, 37 L. Ed. 419; In feGreepe (C. C) 52 
Fed. 104.» 

A seheme to defraud, which in its facts and détails would con- 
stitute the offense described in the statute, will appear by référ- 
ence to the charges of the indictment in Stokes v. U. Si, already re- 
ferred to. 

In Durland v. U. S., 161 U. S. 307, 16 Sup. Ct. 508, 40 L. Ed. 709, 
the seheme charged was that the défendant sought to obtain from 
persons large sums of money by representing that the Provident 
Bond & Investment Company would, upon the payment of a certain 
sum of money, issue to such persons a bond in the words and man- 
ner speciflcally set out in the indictment; and further charging 
that tiie défendant represented that said bonds would mature in ac- 
cordance with certain paragraphs in the bond ; and that the rédemp- 
tion value of the bonds when called, and the money payable to the 
holders of such bonds, would be a specifled sum ; whereas, in truth, 
the défendant, being the président of the Provident Bond & Invest- 
ment Company, did not intend that the bonds would mature as rep- 
resented, and did not intend that the rédemption value of the bonds 
when called would be the sums represented, and that he intended 
by thèse false représentations to obtain money for his own use 
from said persons. 

In U. S. V. Bernard (C. C.) 84 Fed. 634, the seheme described was 
an endeavor by the défendants to induce persons to send money 
to défendant for investment in a business enterprise by certain 
speciiied false représentations and allurements, with the real inten- 
tion of converting the money to the defendant's own use; and the 
court in that case held that it was necessary, under the statute, 
in a count upon a seheme to defraud by means of false représenta- 
tion, to aver clearly and definitely the making of some spécifie 
représentation, and the falsity of such représentation. 

In Culp V. U. S., 27 0. C. A. 294, 82 Fed. 990, the seheme was 
to defraud persons to whom letters were addressed through the 
mails by inducing such persons to sdl and ship to the défendant 
certain articles of merchandise, for which he agreed to pay the 
shipper, whereas, in truth and in fact, he did not intend to pay 
for the articles, but intended fraudulently to appropriate them and 
couvert them to his own use, without paying therefor. 

In U. S. V. Loring (D. 0.) 91 Fed. 881, the indictment charged 
the défendants with devising a seheme to defraud by pretending 
to hâve established a fund, which was designated as "Fund W," 
to be used for purposes of spéculation, and soliciting persons to 
intrust them with money for investment in such fund, but for the 
real purpose, as was averrëd, of converting such money to their 
own use in fraud of those sending it; and that in pursuance of 
this seheme the défendants placed letters and packets in the post 
office, and received the like letters and packets therefrom. 

Thèse cases, without référence to others, sufficiently illustrate 
what would constitute a seheme to defraud, and the particularity 
with which the seheme must be described to satisfy the first of 
the three matters of fact necessary to be charged in the indictment, 
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as pointed out in Stokes v. U. S., supra. We may remark hère 
that the question wità wliicli we are dealing is wlietlier tlie indict- 
ment under considération sufflciently charges the first élément or 
matter of fact, namely, that the défendant devised a scheme to de- 
fraud. We also observe that the scheme described in the indict- 
ment was one to defraud the postmaster at Albany, Or,, T. J. Stites, 
and no one else, and the case involves no inquiry whether others 
might hâve been deceived or defrauded, nor whether, in what was 
done by the défendant, some other offense was committed. The 
sole question, as we hâve observed, is whether a scheme to de- 
fraud is chargea with such particularity in matters of fact and 
détail as constitutes a valid indictment under the statu te; and 
we are of opinion that this question must be answered in the néga- 
tive. There is no charge that the défendant did not intend actually 
to comply with the proposition contained in his letter by sending 
counterfeit money to the postmaster at Albany, Or., at the rate 
proposed. The ûrst count in the indictment charges no such cir- 
cumstances in the situation of Stites, or in the relation between 
him and the défendant, as to suggest that he may hâve been mis- 
led or deceived in any respect, provided the défendant complied 
with his proposition to send him spurious money in exchange for 
good money at the rate proposed. Indeed, the letter, on its face, 
is plainly a direct, undisguised proixosition to sell counterfeit money, 
quite unskillful in fqrm compared with the schemes which usually 
corne to light in the adjudged cases. It is plainly évident from 
the course pursued in relation to the letter by the postmaster at 
Albany, Or., that he was left in no doubt or difficulty whatever as 
to the meaning and object of the proposition contained in the de- 
fendant's letter. If there was any misrepresentation, direct or in- 
direct, or other facts and circumstances, which would constituté 
a scheme devised by the défendant to defraud Stites, the porticulars 
in this respect are not given in this indictment. There is no aver- 
ment to the eiïect that the défendant was not engagea in making 
counterfeit money, and in every way prepared to comply with his 
proposition if accepted. In what method and by what scheme was 
Stites to be deceived or defrauded, looking alone to the facts dis- 
closed in this indictment? The effort to flnd an answer to this 
inquiry in any facts charged in the flrst count of this indictment 
will disclose at once its weak point. Or, again, putting the trans- 
action in a past aspect, if Stites had concluded to accept the prop- 
osition, and use the spurious money offered, and had sent money 
to the défendant, and received counterfeit money in retum therefor 
at the agreed rate of exchange, in what respect would Stites hâve 
been defrauded or misled? In this last aspect of the case both 
the défendant and Stites would hâve committed an offense, but 
Stites would not hâve been defrauded or deceived. The proposi- 
tion contained in the letter was entirely devoîd of artfulness, and 
could not hâve been misunderstood in the ordinary case; and, as 
we hâve said, no exceptional circumstance or fact is alleged in the 
indictment. The case of Durland v. U. S., 161 U. S. 307, 16 Sup. 
Ot. 508, 40 L. Ed. 709, relied on for défendant in error, is not in 
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point. On the contrary, as will appear from what we liave aiready 
said of the scheme to defraud in that case, it will be seen that 
the indictment fully and clearly charged the particulars of the 
scheme, and set forth distinctly the methods by which it was to 
be executed, and the false représentations which were to be made 
in respect to the bonds proposed to be issued, with a further rep- 
résentation as to the rédemption value of those bonds when called, 
and the sums of nioney which would then become due and payable. 
It was adjudged in this case that the statute included every scheme 
designed to defraud another by misrepresentations, suggestions, and 
promises as to the future as well as the past; and, further, that 
the omission in the indictment of the names of the parties intended 
to be defrauded was satisfled by the allégation, if true, that the 
names and addresses of such persons were to the jury unknown. 
The précise point hère presented and now involved was not consid- 
ered or decided in that case. The judgment is accordingly re- 
versed, and the case remanded, with a direction to sustain the mo- 
tion in arrest of judgment and discharge the défendant. 
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(Circuit Court of Appeals, Thlrd Circuit. July 1, 1901.) 

No. 23. 

1. Patents — Infringembnt dp Combination— Nonintbechangeabilitt o» 

Parts. 

Upon the question ot Inf rlngement of a patent for a combinatlon by 
the substitution of an équivalent élément, the fact that the substituted 
part could not l)e used in the patented combinatlon, nor the part for 
which it was substituted In defendant's device, wlthout a complète re- 
crganlzatlon of the machine, tends strongly to négative Infringement. 

2. Same— Identitt op Function. 

The fact that a defendant's machine effiects the same resuit as that of 
complalnant's patent is not determinative of Infringement, but, to con- 
stitute infringement, the resuit must hâve been reached by substantially 
the same means. 
8. Same— CoKSTKDCTiON dp Claims; 

If the claim of a patent Is not sufflclently broad to cover the real Inven- 
tion, the remedy is by a relssue* The courts cannot broaden the claim 
by construction beyond the falr ineanlng of its terms. 
.4. Same— Infringement— Propoetional Gas Meters. 

The Youngs patent. No. 473,644, for a proportlonal meter for measuring 
gas, which does not cover any of the separate parts, but the combina- 
tlon as a whole, bas for one of thé éléments of the combinatlon a 
welghted ûlaphragm for operatluig and controlllng the proportlonal valve 
by means of the difCerence, in pressure on its opposite sldes; and the 
patent is not in/rlnged by a meter which dispenses with such diaphragm 
and the mechanlsm Connecting It with the valve, and employs Instead a 
poppet valve on a vertical stem, which is operated by the direct pressure 
of the gas upon a disk attached to the lower end. 

Appeal from the Circuit Court pf the United States for the West- 
ern District of Pennsylvahia. , 

The f ollowing is the opinion of BUEFINGTON, District Judge, 
in the court below: 
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This suit ts for alleged Infringement of letters patent Xo. 473,544, grant- 
ed to F. B. ïoungs on Aprll 26, 1892, for an improvement in proportional 
meters. The ordlnary gas meter consists of a séries of bellows moved 
back and forth by tlie gas passing through it, and connected by gearing 
with an Index moving on a dial. Bach gas unit passing Is tlius indexed 
by dial movement. To measure the vast volume of gas now used by manu- 
facturing plants would require a meter of undne size and prohibitory priée. 
Hence the use of proportional meters, in which the gas is divided into 
two streams of fixed proportion, say 1 to 100, and only the smaller one 
is metered. It is obvious that, to obtain accurate ineasnrement, the rela- 
tive proportions of the two streams to eaoh other must be maintained. This 
relative proportion is disturbed by metering; for, while such metering does 
net change the quantity of gas passing, it reduces pressure by a degree 
equal to the pressure used to drive the meter mechanism. Such relative 
proportion is also affected by many other causes. For example, the mechan- 
ical vrorklng of the meter mechanism as affected by friction, wear, dirt 
in bearings, congealing of oils, change of température, are factors which 
may change the initial relative proportion. As thèse changes are, in their 
nature, uncertain, and as each variation is multiplied by the proportion, 
in the ratio cited above, 100 times, it will be apparent that the meter would 
be wholly unreliable. This diffieulty the présent patentée avoids by maintain- 
ing in an intermediate chamber, styled the "Meter-Delivery Ohamber," a 
pressure of a fixed relative différence from the Inlet and outlet pressures. 
This he does by the use of a weighted diaphragm, placed between the inlet 
chamber and the meter-delivery chamber, operating a valve placed between 
the tally meter and the meter-delivery chamber in such a manner as to cause 
a constant fall or différence of pressure between the inlet chamber and the 
meter-delivery chamber. The mechanism will be readily understood from 
the accompanying sketch, in which B Is the tally meter, F the meter-delivery 
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cliamber, N the inlet, and L the outlet, chamber. U Is a weighted diaphragm 
between the Inlet and meter-delivery chambers, and W the valve coutrolled by 
it. Youngs was not the first to devise a proportional meter. The maintaining 
of a fixed relative proportion bètween the inlet and outlet chanibers by the use 
of a proportional valve and a diaphragm acted upon on one side by outlet and 
on the other by Inlet gas pressure was old. The alleged novelty conslsted in 
using, in comblnation with thèse known devices, the new élément of an inter- 
mediate chamber with a weighted diaphragm goveming the meter-delivery 
intake valve as noted above. The functional essentials of the several 
diaphragms and valves are thus specifled In the patent: "The weight 
placed on the diaphragm, G, is proportioned to the area of the diaphragm, 
so as to cause the pressure In the chamber L to be less than in the one 
N by a certain definite amount. * ♦ • The greater portion of the bot- 
tom of thts chamber, F, Is formed by the lower weighted diaphragm, U, 
to which the valve-lever, V, is connected. The valve, W, which is secured 
to this lever, régulâtes the flow of the gas from the tally meter, B, into 
the chamber, F. The pressure of the gas Jn the chamber, N, agalnst the 
under side of the weighted diaphragm, U, serves to operate the lever, V, 
so that the valve, W, will only allow the gas passing from the tally meter 
to enter the chamber, F, with a certain regulated degree of pressure; and 
the pressure in this chamber, F, is a certain regulated amount less than the 
pressure in the chamber, N, without regard to the volume of the gas passing 
through the meter. The weights on the diaphragms. G, U, are so propor- 
tioned that the différences in pressure between the chamber, N, and cham- 
ber, L, are always a certain amount greater than the difCerence in pressure 
between the chamber, N, and chamber, F." 

We next inquire whether thèse éléments are found in comblnation in 
the prior art. An examination of the patent to Moore (No. 340,450) shows 
no such intermediate meter-delivery chamber, intake valve, or governing 
diaphragm as Youngs', and it is conceded it did not overcome the difficulties 
arising from variable tally-meter résistance. The patent to Nash (No. 
330,147) for water meters is cited as overcomlng such difflculty. Assum- 
ing, for présent purposes, the arts of gas and water metering are kindred, 
the problems presented are the same, and that Nash overcame the diffi- 
culties incident to variable tally-meter résistance, an examination of that 
patent shows a différent functional structure from that of Youngs. In 
Youngs' there is an opening "between the meter-delivery chamber and the 
outlet chamber, and operated by the weighted diaphragm. G." Not only 
is no such valve found in Nash's meter, but an open port, m, is shown. 
It is obvions that, if such an open port were placed in Youngs' meter- 
delivery chamber, instead of the valve, s, actuated by the weighted dia- 
phragm, it would be Impossible to préserve "a constant difCerence or fall 
of pressure * • • between the meter-delivery and outlet chambers." 
Since neither of thèse devices has the mechanism or the functional ca- 
pacity of the Youngs device, it would seem that the alleged comblnation 
of the two in the Nash patent. No. 336,147, did not disclose the device of 
Youngs, to wit, an opening placed between the meter-delivery chamber 
and the outlet chamber, and operated by a weighted diaphragm in such 
a manner as to cause a constant difCerence or fall of pressure between the 
inlet and outlet chambers and between the meter-delivery and outlet cham- 
bers. The earlier patent of Youngs, No. 412,824, also shows a différent com- 
blnation from hls présent device, and can in no sensé be held an an- 
ticipation. It is sufflcient to note the présence in such earlier patent of an 
intermediate or détention chamber between the main flow from the inlet 
to the outlet chambers, — a feature not found In the second device, — and 
the absence of the valve and its controlled mechanism between the tally 
meter and the nieter-delivery chamber. The device shown in the West- 
inghouse patent, No. 347,673, Is not an anticipation of Youngs'. While both 
were intended to measure proportional streams, and to that extent were 
akin, yet the problems they sought to solve were essentially difCerent. In 
the Westinghouse device the metered stream was delivered from the meter 
Into the open air, and was not returned to and consumed with the main 
Btream. In Youngs' meter the problem was to reunite the metered stream 
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with the main stream, and allow its consumptlon. Youngs thus had the 
factor of a return of the metered stream to the main stream at the pressure 
of the latter. It will be seen that the Westlnghouse device wholly omltted 
thèse important éléments of the Xoungs Invention, to wit: First, a meter- 
delivery chamber; second, the welghted diaphragm between such meter- 
dellvery chamber and the Inlet chamber; and, thlrd, a valve between the 
tally meter and the meter-dellvery chamber, whlch was controlled by Bald 
diaphragm. 

The patent In suit being valid, as we hold it to be, we next inqulre wheth- 
er Infrlngement exista. Such infrlngement Is alleged to exlst in the meter 
shown In the accompanylng sketch. Although widely différent in form, 



Défendants' Meter, 




this meter embodles the essential features of Youngs' device, and employs 
them for the same functional purpose. The gas enters the inlet chamber, 
10, from whence the metered stream passes by the pipe, C, to the tally 
meter, B. Its passage from the tally meter Is through the passage, D, and 
is controlled by the poppet valve, W. Hère the metered stream enters 
a closed chamber, the exit from whlch is controlled by the valve, S. 
Through this valve the metered stream enters an outlet chamber common 
to it and the unmetered stream. Now, it vfill be noted the space above 
the tally meter, marked "10," and the inlet chamber, also marked "10," 
are really one, and form the real inlet chamber of the device, since, through 
the pipes, C, and the spur leading therefrom upward, both portions of the 
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Injet çhambçr hâve a common pressure. The pressure of the tnlet cham- 
ber Is thus brought to bear on the lower side, and the pressure of the 
meter-dellVery chamber on the upper slde of the welghted diaphragm, U. 
As thèse varying pressures controlled the flow of gas into the latter cham- 
ber through valve W, it will be seen that a constant fall or difEerence of 
pressure between the Inlet and meter-dellvery chamber Is malntalned. We 
aiso flnd a welghted poppet valve Is placed between the Inlét and oiitlet 
chambers. It is clear that such poppet valve is but the mechahieal équiva- 
lent of a welghted diaphragm controlling a valve. We find attached to and 
controlled by the movement of the poppet stem a proportional valve. One 
openlng of this valve is placed between the inlet and the outlet chambers, 
and the other openlng, s, between the meter-dellvery chamber and the 
outlet chamber. Both are opéra ted by the poppet valve, G, and Its stem, 
and in such a manner as to cause a constant différence or fall of pressure 
respectlvely between the inlet and outlet chambers and the meter-dellvery 
and outlet chambers. In other words, under différent mechanleal form, it 
embodies the substantlal functional constractlon of Youngs' device. To 
say that the welghted diaphragm, U, of the latter device is but the pro- 
portional regulator of the Westlnghouse patent, No. 347,673, is to lose sight 
of the fact that In the latter device the pressures controlling Its opération 
were the pressures of the inlet and outlet chambers alone. They were 
not those of the inlet and an intermedlate or meter-dellvery chamber. No 
such intermedlate chamber, wlth a constant fall or difEerence of pressure 
between it and the inlet chamber or between it and the outlet chamber, 
was used In the Westlnghouse device. We are of opinion the charge of 
infrlngement is establlshed. 

J. Snowden Bell and George H. Christy, for appellant. 
James K. Bakewell and Joseph C. Fraley, for appellee. 

Before ACHESOlSr, DAMAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. The bill chargea the défendant below 
(hère the appellant) with infringement of letters patent No. 473,544, 
dated Aplil 26, 1892, and issued to Fred E. Youngs, for an improve- 
ment in proportional meters for measuring gas. In a proportional 
meter the fluid whose .volume is to be determined is divided into two 
streams, — ^a large and a small one, — intended to bear a deflnite pro- 
portion to éach other, so that by measuring the smaller stream in a 
meter of ordinary and convenient size, called a "tally meter," the 
total volume of the fluid drawn f rom the main is ascertained. Pro- 
portional meters were old and well-known appliances prior to the 
date of the invention of the patent in suit. The learned judge below 
in his opinion correctly said, "Youngs was not the first to devise a 
proportional meter." Furthermore, it appears from the proofs that 
the invention of this patent is an improvement only upon commer- 
cially successful proportional gas meters which had been, and still 
are, manufactured by the complainant below under one of two prior 
patents for proportional meters granted to this same inventor 
(Youngs), namely. No. 412,824 and No. 413,121, each dated October 
15, 1889. Again, it appears that the complainant, although the 
owner of the patent in suit, is not manufacturing under it at ail, 
but continues to manufacture and seU proportional meters exclusive- 
ly under Youngs' earlier patent. It may, then, be afArmed confldently 
that the invention of the patent in suit is not one of a primary char- 
acter. We agrée, however, with the circuit court that anticipation 
of this particular improvement has not been shown, and that the 
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patent is ralid. The case, we think, turns upon the question of 
infringement. The court below decided that question in favor of 
the complainant. Whether that conclusion was right we are now 
called on to détermine. 

The spécification of the patent in suit states that the invention 
consista "in the combination of an inclosing case, an upper weighted 
diaphragm, a valve lever connected to and operated by the dia- 
phragm, and the proportional valves which are connected to the 
lever with a chamber formed in the case, a lower weighted dia- 
phragm, and the valve lever connected thereto and operated by the 
diaphragm and a tally meter, as will be more fuUy described herein- 
after"; and the declared objects of the invention are "to provide a 
proportional meter in which the loss of pressure of the gas in passing 
through the meter is constant, without regard to changes of volume, 
and to insure accuracy of the proportional measurement, without 
regard to the friction in the tally meter." We hère refer to rig. 1 
of the patent drawings exhibiting the invention, and we quote from 
the spécification the detailed description of the apparatus : 

"A represents the casing of the meter, which can be of any desired shape, 
size, or construction which may be preferred; and B, the tally meter, which 
Is connected thereto at the points, C, D. The gas enters at the Inlet, E, and 
fills the entlre lower portion of the casing around the chamber, F; and 
whlle a: portion of this gas passes through the tally meter, B, into the cham- 
ber, F, the other portion passes iip under the upper weighted diaphragm. G, 
and passes through the opening, H, which is formed in the partition, I, the 
area of which is controUed by the valve, J. The welght placed on the dia- 
phragm, G, Is proportloned to the area of the diaphragm, so as to cause the 
pressure In the chamber, L, to be less than In the one, N, by a certain definite 
amount. Thls différence in pressure between the two chambers is regulated 
by the valve lever, P, which Is connected to the welght at one end by the 
link, O, and to the standard, Q, at the other. To thls lever, between the 
link, O, and the standard, Q, are connected the two valve rods, E, to which 
the valves, J, S, are secured, and thèse valves control the openlngs, N, T, 
through the partition, I. I do not llmit myself to the précise construction 
hère shown, because this arrangement of parts may be varied Indeflnltely 
without departing from the spirit of my Invention. The chamber, F, Is 
formed Inside of the casing. A, and may elther be of the shape hère shown, 
or any other that may be preferred. The greater portion of the bottom 
of this chamber is formed by the lower weighted diaphragm, U, to which the 
valve lever, V, Is connected. The valve, W, which Is secured to this lever, 
régulâtes the flow of the gas from the tally meter, B, Into the chamber, 
P. The pressure of the gas in the chamber, N, agalnst the under slde of 
the weighted diaphragm, U, serves to operate the lever, V, so that the 
valve, W, will only allow the gas passing from the tally meter to enter the 
chamber, P, wlth a certain regulated degree of pressure, and the pressure 
In thls chamber, F, Is a certain regulated amount less than the pressure in 
the chamber, N, without regard to the volume of the gas passing through the 
meter. The welghts on the diaphragm. G, U, are so proportloned that the 
différences In pressure between the chamber, N, and chamber, L, are always 
a certain amount greater than the différence In pressure between the cham- 
ber, N, and chamber, F. Thls permlts of making the opening, T, In tho 
partition, I, controlled by the valve, larger than It would be made If the fall 
In pressure were as great from the chamber, F, to the chamber, Ii, aa It ta 
trom chamber, N, to the chamber, L." 

The patent has a single claim, which is as follows: 

"In a proportional meter, the combination of an Inlet chamber, an outlet 
chamber, a meter-dellvery chamber, a tally meter, a weighted diaphragm, U, 
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placed between the Inlet ehamber and meter-dellvery chamber, a valve placed 
between the tally meter and meter-delivery chamber, and operated by the 
welghted dlaphragm, TJ, In such a manner as to cause a constant fall or dif- 
férence of pressure betv?een inlet chamber and meter-delivery chamber, a 
welghted diaphragm, G, placed between the inlet chamber and outlet chamber, 
a proportional valve, one opening of which is placed between the Inlet 
chamber and outlet chamber, and the other opening placed between the 
meter-dellvery chamber and the outlet chamber, and operated by the 
welghted diaphragm, G, in such a manner as to cause a constant différence 
or fall of pressure between the inlet and outlet chambers, and between the 
meter-dellvery and outlet chambers, substantially as described." 

This patent does not cover any of the separate parts of tlie propor- 
tional meter. The claim is for the combination only of the described 
and specifled constituents. One of the parts or éléments of this 
combination is "a welghted diaphragm, G-," whose construction, loca- 
tion, relations, and office are described and shown in the patent. 
The spécification, as we hâve seen, defining the invention, refers to 
the diaphragm. G, in the combination thus: 

"An upper welghted diaphragm, a valve lever connected to and operated 
by the diaphragm, and the proportional valves which are connected to the 
lever with a chamber formed in the case," etc. 

Not only does Fig. 1 show, but the other figures (2 and 3), exhibit- 
ing modifications in mechanisms, each shows the welghted dia- 
phragm, G, the proportional valve, with its two openings, and inter- 
posed mechanism by which the diaphragm and proportional valve 
are connected. The claim calls for "a welghted diaphragm. G, placed 
between the inlet chamber and outlet chamber," and "a proportional 
valve * ♦ ♦ operated by the welghted diaphragm, G. * * *" 
It seems to us quite clear from the description, drawings, and claim 
of this patent that the "welghted diaphragm. G," is a distinct élé- 
ment of the patented combination, and that by means thereof the 
"proportional valve," another separate élément of the combination, 
is operated. 

We hère ref er to the sketch of the defendant's proportional meter. 

Now, the défendant has altogether dispensed with the "weighted 
diaphragm. G," and the mechanism Connecting it with the propor- 
tional valve. He employs a poppet valve, the vertical stem of which 
carnes an upper and lower valve (numbered 9 and 6 in the 
sketch), the larger one being below. This valve and its connected 
smaller valve are raised from their seats by pressure from the gas 
in the inlet chamber acting directly upon the under surface of the 
lower valve. Instead of operating thèse valves by means of a 
weighted diaphragm, or flexible partition having différences of pres- 
sure on its opposite sides, and moving as the resuit of thèse différ- 
ences of pressure, as in the patented apparatus, the défendant, elimi- 
nating afi intermediate agencies, opérâtes the proportional valve by 
direct pressure. The defendant's meter does not hâve the weighted 
diaphragm. G, or any diaphragm operating or controUing the propor- 
tional valve. Nor has the défendant substituted any mechanical 
équivalent for the weighted diaphragm. G, performing the same ofûce. 
The défendant has made a material change in the method employed 
ia operating the proportional valve, by discarding ail intermediate 



PITTSBURG METEE CO. V. PITTSBURG SUPPLY CO. 651 

actuating devices, and applying to the valve direct gas pressure. 
This case bears close analogy to' the case of Water-Meter Co. v. 
Desper, 101 U. S. 332, 25 L. Ed. 1024, in wMch the patented combina- 
tion consisted of five éléments, one of which was a rotary valve, and 
another a crank shaft, with its pinion and cranks, by means of which 
rotary motion was imparted from the pistons to the valve. There 
the défendant discarded the crank shaft, with its appurtenances, and 
communicated rotary motion to the valve from the pistons by a 
single crank attached directly to the rotary valve, and made a part 
of it. The court held that the combination claimed was not in- 
fringed, although ail the other éléments were used in combination. 
Nothing in the law of patents is better settled than the rule that a 
claim for a combination is not infringed if any one of the described 
and specified éléments is omitted, without the substitution of any- 
thing équivalent thereto. Water-Meter Oo. v. Desper, supra; 
Weatherhead v. Coupe, 147 U. S. 322, 13 Sup. Ct. 312, 37 L. Ed. 188; 
Wright V. Yuengling, 155 U. S. 47, 15 Sup. Ct. 1, 39 L. Ed. 64. 

We are not able to accept the suggestion made by the counsel of 
the appellee that the change effected by the défendant is merely the 
consolidation into one pièce of a valve and a diaphragm which in the 
patent are shown as connected pièces, although, if such were the 
fact, it would not follow that infringement is made out. What the 
défendant has done is to exclude whoUy from his meter the 
diaphragm, G, with its appurtenances. He has not introduced into 
his meter a compound device, but a single device, whose sole ofâce is 
that of a valve; and this valve is operated by direct gas pressure 
exerted upon it. We may hère add that it is clear to us that the 
def endant's valve could not be used in the meter described in the pat- 
ent in suit, and covered by the claim, without a complète reorganiza- 
tion of that apparatus. It is equally évident that the diaphragm, 
Gr, and its adjuncts could not be employed in the defendant's meter. 
Now, noninterchangeability of parts tends strongly to négative in- 
fringement. Miller v. Manufacturing Co., 151 U. S. 186, 208, 14 Sup. 
Ct. 310, 38 L. Ed. 121. That the defendant's meter and the meter of 
the Youngs patent may effect the same resuit is not determinative 
of the question of infringement. Water-Meter Co. v. Desper, supra; 
Westinghouse v. Brake Co., 170 U. S. 537, 669, 18 Sup. Ct. 707, 42 
L. Ed. 1136. In the latter case the court said : 

"But, after ail, even U the patent for a machine be a ploneer, the alleged 
Infrlnger nrast hâve done somethlng more than reach the same resuit. He 
must hâve reached It by substantlally the same or similar means, or the rule 
that the function of a machine cannot be patented is of no practlcal value. 
* * • Under the very terms of the flrst and fourth daims of the West- 
inghouse patent, the Infringing device must not only contaln an auxiliary 
valve, or its mechanical équivalent, but it must contain the éléments of the 
combination 'substantlally as set forth.' In other words, there must not only 
be an auxiliary valve, but substantlally such a one as is described in the pat- 
ent; i. e. independent of the triple valve." 

The décision in Westinghouse v. Brake Co. conflrms our judgment 
that the court below fell into errer in holding that the defendant's 
"poppet valve is but the mechanical équivalent of a weighted dia- 
phragm controlling a valve." 



652 109 FEDBRAL KEFORTBR. 

Pinally, it Is possible that the real myention hère was troader than 
the claim asked for and allowed. • If that be so, however, the remedy 
was by itfeissue. The court is not at liberty by construction to ex- 
pand a daim beyond the fair meaning of its terms. As we hâve 
seen, this ia a claim for a combination. Its terms are explicit and 
clear. It needs no interprétation. It speaks for itself. The court 
must take the claim as it finds it. Having regard, then, to its terms, 
and acting upon well-settled principles, we are constrained to hold 
that infringement by the défendant does not appear. The decree is 
reversed, and the cause is remanded to the circuit court, with direc- 
tion to dismiss the bilL 
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(Circuit Court of Appeals, Ninth Circuit May 18, 1901.)i 

No. 638. 

1. Patents — IirrKiNGBMBNT— Combihatioh. 

One who bas approprlated the essentlal and Important feature of a 
patented Invention cannot avold a charge of Infringement on the 
ground that the patent covers a combination, some of the éléments of 
whlch he has omltted, where he haa substituted mecbanical équiva- 
lents therefor. 

2. Same— Suit pob Infkingkmbnt— Défense of Pkior Adjudication. 

Where one défendant was dlsmlssed from a suit for infringement on 
Its own application, based on -want of Jurlsdlctlon over it as a non- 
resldent corporation, whlch dlsmissal was expressly made wlthout préj- 
udice, the presumption is that such corporation Intended to place Itself 
in a position where it would not be bound by the judgment, and it 
cannot invoke such Judgment as a bar to a subséquent action agalnst 
it on the ground that It employed counsel and defrayed the costs of 
the défense made by its co-defendant, wlthout showlng by clear and 
deflnlte évidence that such faet was Isnown to the plalntlfC. 

3. Same— Construction of Claims. 

The scope of a patent must be determlned by the clalms and spéc- 
ification upon whlch it was granted, and the fact that one feature of 
the invention claimed was not mentloned in the original application, 
but attention was first dlrected to It by an amendment, does not afifect 
the right of the patentée to be protected as fully as thougb it bad been 
orlglnally claimed. 

4. Tbial— Insteuctionb— Credibilitt of Witnessbs. 

It is not error to refuse an instruction that if a wltness has testifled 
falsely in one particular bis testimony as to others may be dlsregarded, 
where it omlts the essentlal éléments that the testimony must hâve 
been wilifuUy false, and must bave related to a material matter. 

5. Patents— Damages for Infringement. 

Instructions as to the meàsure of damages in an action at law for 
infringement of a patent appPoved, 

t. Bame— Sbwing-Machinb Trbadle. 

The question of the infringement «»f the Cramer patent No. 271,426, 
for a sewlng-machine treadle, claim 1, held properly submltted to tba 
Jury, under the évidence. 

In Error to the Circuit Court of the United States for the North- 
ern District of Oaliforniài 
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Chas. K. OfSeld and Wheaton & Kalloch, for plaintiff in errar. 
John H. Miller, for défendant in error. 

JBefore GILBERT and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. Herman Cramer, the défendant in er- 
ror, brought an action at law against the Singer Manufacturing 
Company, the plaintiff in error, for an inf ringement of the first claim 
of letters patent No. 271,426, of date January 30, 1883, for a new 
and improved sewing-maehine treadle. The machines which were 
manufactured by the Singer Manufacturing Company, and which 
it was alleged infringed upon the Cramer patent, were made under 
letters patent No. 306,469, issued October 14, 1884, to Phillip Diehl, 
for "sewing-maehine stand and treadle." Claim 1 of the Cramer 
patent reads as foUows: 

"The vertical double brace joinlng the legs of the two ends of a sewlng 
machine, provided wlth holes through its lower extremities to serve as bear- 
ings, In comblnation with a treadle provided with trunnions fltted to oscil- 
late In sald bearings, substantially as specifled." 

The speciflcation described the treadle as provided with two trun- 
nions cast as a solid portion thereof, and extending from its sides 
into loopholes in the vertical double brace, the trunnions being sharp- 
ened to an edge or corner along their lower sides, and the lower 
end of the loopholes being hollowed to an angle more obtuse than 
the edge of the trunnion, to serve as bearings for the same, and to 
permit the rocking motion common to treadles. The inventor pro- 
ceeded to say : "1 am aware that sewing-maehine treadles hâve before 
been provided with V-shaped bearings, and I do not claim the same as 
my invention." The case was tried before a jury, who found for the 
défendant in error, and assessed his damages at f 12,456. Much of 
the discussion which is found in the voluminous briefs for the plain- 
tiff in error pertains more properly to the merits of the controversy, 
the construction of the patent, and the weight of the évidence which 
was introduced before the jury, and would be more directly ap- 
plicable to the case if this were an equity suit, and were hère on ap- 
peal. It must be borne in mind that the case cornes to us by writ 
of error to review a judgment rendered upon the verdict of a jury, 
which can be reviewed only according to the principles of the common 
law and in the particulars to which error is assigned. Our attention 
must not be diverted from the questions whether the trial court erred 
in its rulings upon the évidence, or in giving or refusing instructions 
to the jury, or in refusing to take the case from the jury upon the 
ground which was stated in the motion therefor. 

One of the assignments of error principally relied on by the 
plaintiff in error is that the court refused to give a peremptory in- 
struction to the jury at the close of the évidence to flnd for the de- 
fendant. This instruction was asked upon the ground that "no 
inf ringement had been shown." Whether or not it was error to 
refuse the instruction dépends upon whether there was any évidence 
whatever of infringement, which, if credited by the jury, would hâve 
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justified their verdict. It is contended on behalf of the plaintiff in 
error that the claim of the patent which is sued upon calls for a com- 
binatjon of éléments, ail of which were old, and that the court could 
plainly see from an inspection of the Diehl patent that it omitted 
substantial features of the patent upon which the action was 
brought. We find in the record évidence which went to the jury 
tending to show that the essential and important feature of claim 1 
of the Cramer patent was the location of the treadle supports in the 
vertical cross brace which connected the legs or side pièces of the 
machine, and that such location in the cross brace was new with the 
Cramer invention. There was also évidence tending to show that by 
so locating the treadle a better alignment of the treadle could be 
kept and maintained, and that the tendency of the machine in opéra- 
tion to loosen the joints which hold its legs in position, thereby dis- 
placing the treadle, was overcome. The évidence was that thereto- 
f ore the treadle had been mounted in the legs or side pièces of the ma- 
chine, or on a cross rod Connecting the legs, but never before had 
been inserted in the vertical cross brace. In addition to other évi- 
dence of the utility of the plaintiff's invention and of its novelty was 
the évidence afforded by the admissions and déclarations of the plain- 
tiff in error. It was shown that shortly af ter obtaining his patent, 
on February 8, 1883, Cramer submitted to that corporation the 
claims of his invention, and endeavored to sell it his patent. In the 
f ollowing year Diehl, who was an employé of the Singer Company, ob- 
tained his patent upon his device, which also places the bearings 
of the treadle in the vertical cross brace. The advantage of this 
construction of treadles under the Diehl patent was promptly pub- 
lished to the world by the Singer Company. Its catalogue of 1885 
exhibits cuts of machines with the treadles hung in the vertical 
cross brace and thus refers to them: "The balance wheel and treadle 
hâve their bearings entirely independent of the stand (or legs), there- 
by assuring a correct adjustment and easy action." This device pre- 
vents the "binding" which so often follows a slight displacement of 
the supports of the machine, — a difficulty rarely appreciated, except 
by a skilled mechanic, which hitherto has been considered impossible 
to remedy. In another circular is shown a eut of a machine contain- 
ing the treadle mounted in a vertical brace, accompanied with thèse 
words: "It also shows the new [patented] and light-running stand, 
upon which ail our family machines are mounted, with band wheel 
and treadle entirely supported within the brace, insuring accurate 
adjustment and ease of opération." In its catalogue of 1889 the 
Company said: "Thèse bearings being entirely within the brace, the 
adjustment is not aflected by any strain which may be put upon the 
stand." 

But it is contended that, inasmuch as the claim of the Cramer pat- 
ent is for a combination of éléments, ail of which were old, the 
patent is not entitled to the doctrine of équivalents, but must be con- 
flned to the form which is presénted in the claim and spécifications. 
It is urged that the Diehl patent présents material variations from 
thosè f orms,-^so material as to avôid the charge of inf ringement. It 
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is said that the Diehl patent uses point-center bearings instead of 
knife-edged bearings with trunnions, which are essential features of 
the Cramer patent. Tbe trunnions in tbe Cramer patent are pro- 
jections upon tbe sides of tbe treadle in its axis, and tbeir purpose 
is to afford tbe knife-edged bearings upon wbicb tbe treadle tums. In 
tbe Diebl patent tbere are no sucb projections, and tbe treadle at tbe 
point of axis turns upon point-center bearings, — tbat is to say, upon 
pointed screws wbicb are inserted tbrougb boles in tbe vertical cross 
braces, and are set in boles countersunk in tbe treadle. Tbere was 
évidence before tbe jury tbat tbese screws in tbe Diebl patent, upon 
wbicb tbe treadle turned, were tbe mecbanical équivalents of tbe 
knife-edged bearings and trunnions of tbe Cramer patent, and that 
by inserting the screws tbrougb tbe cross brace in tbe Diebl device 
tbe same resuit was secured by a reverse metbod tbat was secured 
in tbe Cramer device. If tbe évidence was true tbat Cramer was tbe 
first to présent a new and useful combination by mounting bis 
treadle in tbe vertical cross brace, tbereby obtaining tbe advantages 
wbicb some of tbe witnesses testifled to, be was undoubtedly entitled 
to the protection of tbat combination, and to the exclusive rigbt to 
mount a treadle in the cross brace, no matter wbat tbe fonn of tbe 
bearings of the treadle migbt be. Tbis view is fully sustained by 
the gênerai doctrine of the décisions. Winans y. Denmead, 15 How. 
330, 14 L. Ed. 717; Ives v. Hamilton, 92 U. S. 426, 23 L. Ed. 494; 
Machine Co, v. Murphy, 97 U. S. 120, 24 L. Ed. 935; Hoyt v. Horne, 
145 U. S. 808, 12 Sup. Ct. 922, 36 L. R. A. 713. 

It is earnestly contended tbat, inasmuch as tbe claim of the 
Cramer patent calls for a "treadle provided with trunnions," tbe 
trunnions are made an essential feature of the construction of tbe 
treadle, and tbat tbere can be no infringement by the use of a 
treadle wbicb bas no trunnions. We do not think, bowever, tbat tbe 
court sbould bave taken the case from the jury upon tbat ground. 
In order to mount tbe Cramer treadle in tbe vertical cross brace upon 
knife-edged bearings, it was absolutely necessary tbat it be provided 
with trunnions or the équivalent thereof. The trunnions in tbis 
case are tbe knife edges of tbe bearings, no more and no less. Tbere 
could be no sucb bearings without tbe projections, by whatever name 
they may be called. If the patentée was entitled to the doctrine of 
mecbanical équivalents, and to the protection of the rigbt to mount 
bis treadle in the vertical cross brace with bearings, whether knife- 
edged or point-center, bis rigbt certainly is not affected or diminisbed 
by the use of tbe words "provided with trunnions," as found in bis 
claim, provided that the jury found, as they may bave done from tbe 
évidence, that tbe one élément of bis combination, wbicb consisted 
in mounting the treadle in the cross brace, was new, and tbat tbe 
bearings used in tbe Diehl patent were the mecbanical équivalent 
of bis bearings. 

It is contended tbat tbe court erred in excluding certain évidence 
wbich was offered concerning tbe alleged complicity of the Singer 
Company with a prior action prosecuted by tbe défendant in error 
against an agent of tbe company. Tbat action bad been brought in 
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tJie circuit Corirt f or the Northern district of California by the dé- 
fendant in error against the company, and Willis B. Fry, its agent. 
The Singer Company made a spécial appearance for the purpose of 
challenging the jurisdiction on the ground that it was a corporation 
of another state, and could not, without its consent, be sued within 
the jurisdiction of the Northern district of California. Upon that 
ground it obtained an order dismissing it from the action, without 
préjudice to the right of Cramer to bring a future action against it 
for the same cause. The action wàs thereafter prosecuted against 
Fry alone, and a judgment was rendered in his favor on the ground of 
noninfrihgement. When the présent case was subsequently begun 
against the Singer Company, it pleaded the judgment which was ren- 
dered for the défendant in the action against Fry as "res judicata," 
contending that it could avail itself of that judgment for the reason 
that it had employed counsel to défend the actidù against Fry, and 
had defrayed the expenses of his défense. That plea was sustained 
in the circuit court, but upon writ of error from this court the judg- 
ment was revèrsed, upon the ground that the évidence f ailed to show 
that the connection of the Singer Company with the défense of the 
action against Fry was open and known to the opposite party. 
Cramer v. Manufacturing Co., 350. G. A. 508, 93 Fed. 636. The case 
was thereupon remaoded for a new trial. Upon the new trial, which 
resulted in the judgment which is now sought to be reviewed, the 
plaintiffl in error introduced certain testimony which, according to 
its contention, tended to show knpWledge upon the part of the de- 
fend£>nt in error or his counsel of the fact that the plaintiiï in error 
had defrayed the expenses of the litigation upon the part of the de- 
fendant Fry. One of the attdrneys for Fry testified that, pending 
the litigation of that cause, one of the attorneys for Cramer re- 
marked to him that he did. not expect to make anything ont of Fry, 
for the reason that the latter was thé Singer Manufacturing Com- 
pany's agent, but that he expected to recover a judgment in that 
action beforé the jury, and that he would make that judgment the 
basis of proçeedings for the purpose of getting an injunction against 
the Singer Company, and that he also remarked that counsel for Fry 
pught to be well paid by the Singer Company for the services which 
they were rendering in that action in def ending it, and that Cramer 
was présent, and also remarked thât they ought to be well paid by 
the Singer Company for their geirHèes. Upon motion of the défend- 
ant in error, ail of this testimony was struck out except that concern- 
ing the remark made by Cramer himself. Evidence was also offered 
frOm the record of testimony in the case of Cramer against Fry, in 
which it appeared that counsel for Cramer had offered. in évidence a 
page from one of the pamphlets of the Singer Coiiipàny describing 
the advantages of the machine which the company ^a^ selling, and 
allegçd that it set forth advantages that "the company" was claim- 
ing for that parti cular forni of treadle. The plaintiff in error also 
offered in évidence the letter from the défendant in error to the 
Singer Manufacturing Company of date February 8, 1883, directing 
the company's attention to the advantages of his patent. This was 
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ofPered upan the tliéory that because it was introduced in évidence 
in the case of Cramer against Fry it must be inferred that Cramer's 
counsel knew that that case was being defended by the Singer Manu- 
facturing Cîompany. We find no error in the exclusion of any of this 
testimony. None of it tended in the remotest degree to prove knowl- 
edge on the part of counsel for the défendant in error of the fact 
that the Singer Company was in any way connected with the défense 
of the case against Fry. There was no offer to prove that any fact 
was ever communicated to the défendant in error or his counsel, or 
that anything came to their notice, f rom which such knowledge might 
be imputed. If, indeed, counsel for the défendant in error supposed 
that the plaintiff in error intended to pay for the services of Fry's 
attorneys, it was, so far as the record informa us, the merest con- 
jecture on their part; The suggestion that the company ought to 
pay for those services is wholly consistent with an entire absence of 
knowledge upon that subject. To the suggestion so made, so far as 
the évidence shows, there was no response; no information was 
offered. The fact that counsel for Cramer intended to use their judg- 
ment, in case they obtained one, as the basis of an injunction against 
the Company, indicates, if anything, that they believed the company 
would not be liable as a judgment debtor upon such judgment. The 
open dismissal of the Singer Company from that suit upon its own 
motion was significant of its withdrawal from the litigation, and of 
its purpose not to be bound by the judgment to be rendered therein. 
Why should that company hâve taken the pains to assert its right 
to be dismissed as a party défendant to that action, if it did not in- 
tend thereby to place itself in a position where it could not be affect- 
ed by the judgment? Its dismissal from the action was wholly in- 
consistent with an intention to be identified with Fry as a défendant 
or to be bound by the judgment. The judgment entry dismissing 
it expressly reserved the right of the plaintiff in that action to again 
sue the corporation upon the same cause of action. Both the dis- 
missal and the réservation of that right were empty and idle acts, 
if the corporation' intended to maintain such connection with the 
action as to be concluded by a judgment therein. As against the 
overt déclaration of its attitude to that litigation, the évidence of its 
continued connection with the défense must needs be deflnite and 
certain, and must not rest in suspicion or conjecture. The évidence 
which was offered and which was excluded by the court did not tend 
to sustaîn the conclusion that Cramer or his counsel had knowledge 
that the Singer Company was, after its withdrawal from the action, 
identified with the défense. 

The point îs made that in his original application for a patent, 
flled in May, 1882, the défendant in error designated his invention a 
mechanism to form a "noiseless, self-adjusting treadle," and that he 
made no allusion to the feature thereof which is now deemed of 
prime importance, nntil his spécification was subsequently so amend- 
ed by his attorneys as to contain the déclaration that his invention 
had for one of its objects to provide means "to keep the treadle bear- 
ings rigidlv in line and at a flxed distance apart, to avoid friction." 
109 F.'— 42 
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It is argued from this circumstance that the court must construe the 
iavention of the défendant in error to be a mechanism to secure a 
noiselesSj self-adjusting treadle, and nothing more. We find in tke 
record no assignment of error to which this contention of the plain- 
tiff in error relates, but, conceding that it is pertinent to the ques- 
tions which are before us, we are unable to assent to the doctrine 
that an inventor is thus circumscribed by the words which he may 
first use to describe the advantages of his invention, and that he may 
not afterwards, on further considération, either upon his own sug- 
gestion or that of his counsel, amend his spécification so as to assert 
and maintain ail the advantages which his device possesses. The 
flle wrapper, it is true, may be resorted to to détermine what changes 
hâve been made in the description and claims while the application 
was pending, or to define the nature of the invention, or tQ ascertain 
what limitations and provisos hâve been imposed thereon by the in- 
ventor, but the changes which are relied upon by the plaintiff in error 
in this instance were not changes or limitations as to either de- 
scription or claim. The claim throughout is substantially the same. 
It is the location of the treadle in the vertical cross brace, with the 
accompanying mechanism for its oscillation. That claim has not 
been departed from or limited. The final amendment simply di- 
rected attention to advantages which it possessed in addition to 
those first mentioned, only for the purpose of ofEering additional 
proof of invention. The patent when it was issued contained the 
claims and spécifications by which it must be construed, and by 
which the rights of the patentée must be measured. 

Error is assigned to the refusai of the court to charge the jury 
that a witness false in one particular of his testimony is to be dis- 
trusted in others. It is contended that that instruction was prop- 
erly applicable to certain testimony of the défendant in error. It 
was shown that upon the trial of the former action of Cramer 
against Fry, in 1895, the défendant in error did not carry his in- 
vention back of the year 1882, whereas in the présent case he places 
the date thereof as early as 1880, and it was argued that the testi- 
mony in the présent case must therefore be false. It was said, aiso, 
that the testimony of the witnesses of the plaintiff in error concern- 
ing the date at which machines containing the Diehl patent were 
ofCered for sale conclusively impeached the testimony of the défend- 
ant in error upon the same subject. The rule is that the jury may 
reject the whole of the testimony of a witness who has willfully 
sworn falsely as to a material point. In People v. Strong, 30 Cal. 
155, it was said that the rule did not apply to mistakes which were 
the resuit of error, inaccuracy, or embarrassment, without any real 
intention to misrepresent or deceive. The vice of the charge as 
reqnested is that it left ont the two essential éléments, that the false 
testimony must hâve been willfully false, and must hâve ref erred to 
material matter. There was no error, therefore, in denying it. Peo- 
ple v. Sprague, 53 Cal. 494; People v. Soto, 59 Cal. 369; People v. 
Plyler, 121 Cal. 163, 53 Pac. 553. 

Several of the assignments of error are directed to the instruc- 
tions given by the court to the jury upon the subject of damages. 
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There was testimony to the effect that the défendant in error in the 
years 1881, 1882, 1883, and 1884 sold sewlng machines containing 
daim 1 of liis inTention, and that the cost of putting the same into 
each machine was |1.50, and that his net profit on each machine sold 
containing claim 1 was |3.50, and that when the plaintiff in error put 
upon the market a machine which contained the infringing device, 
and sold the same at a lower price than that at which the défendant 
in error had sold, the business of the latter was injured, and he was 
compelled to withdraw from the field. The court instructed the jury 
as follows: 

"The évidence as to the amount of damages clalmed by plaintiff Is not 
very satlsfactory, but It may be that the actual sales made by the défendant. 
In this district, of sewing machines containing the alleged infringing de- 
vice, for the perlod named, could not hâve been ascertained without great 
labor and delay, and, as a practical way of presenting this évidence, the 
plaintiff bas done ail that could be rea&onably expected under the circum- 
stances." 

That which défendant did to show the extent of the infringement 
was to call upon the plaintiff in error to disclose the number of 
machines it had sold within the district under the Diehl patent. 
For this purpose the agent of the Singer Company was called as a 
witness. It was then agreed between the parties that, in view of 
the difflculty of ascertaining the exact number of such machines 
sold, the agent might estimate the same. He estimated the number 
at 13,456. The jury, in assessing the damages, apparently allowed 
f 1 for each machine sold. We do not see that the instruction above 
quoted, or any of the instructions given by the court concerning the 
question of damages, was erroneous, or that the court erred in re- 
fusing to give instructions asked for by the plaintiff in error. The 
défendant in error had a monopoly oi his own invention. He had 
not sold the right to any other to manufacture or to vend the same. 
He had fixed a price of $5 extra for each machine containing his 
treadle, or a net royalty of $3.50. He testifled that he was able and 
ready to supply the demand for his improvement, and that his market 
was destroyed by the action of the plaintiff in error. 

Concerning the damages sustained by a patentée from infringe- 
ment, Walker, in his work on Patents (section 563), says : 

"If he malntalns a close 'monopoly, and Is ready and able to fumish the 
whole market wlth the patented articles, he must prove by satlsfactory 
évidence the advantages galned by the Infrlnger In the unlawful use of 
the patent, over and above the advantages which he could hâve derlved 
from the use of slmllar articles unpatented and open to the use of the pub- 
lic, or must prove the loss or falllng off of his own sales in conséquence of 
the Infringement, or a loss by the compulsory réduction of priées made 
necessary by the compétition of the Infrlnger. The rule varies wlth the spé- 
cial clr«înmstances of the partlcular case [cltlng Seymour v. McCormlck, 
16 How. 480, 14 L. Ed. 1024; Philp v. Nock, 17 WaU. 460, 21 U Ed. 679; 
and BIrdsall v. CooUdge, 93 V. S. 64, 23 L. Ed. 802]." 

The plaintiff in error oontends, further, that there is no évidence 
to sustain a verdict for more than nominal damages, and that the 
record shows aflarmatively that the défendant in error sustained no 
injury by reason of the acts of the plaintiff in error; that by hia 



660 109 FEDERAL EEPORTBH, 

own statement tlie défendant in error ceased selling machines con- 
taining Lis brace and treadle in tlie year 1884; and that the testi- 
mony shows conelusively that the plaintiiï in error placed no ma- 
chines upon the market containing the Diehl patent before the year 
1886. We find in the évidence that the défendant in error in his 
testimony flxed no précise time at which he ceased selling his in- 
vention. He testified that he sold it from 1881 np to abont 1884, "or 
somewhere along there," "until they came up with theirs." Else- 
where he testifles, to the same purport, that he did not retire from 
the fleld until the machines containing the Diehl patent were placed 
upon the market. In view of ail the évidence in the record, we find no 
warrant for saying thfit no testimony whatever went to the jury to 
sustain the conclusion that the défendant in error ceased manufac- 
turing and selling his brace and treadle on account of the compéti- 
tion induced through the manufacture and sale of machines contain- 
ing the Diehl treadle. 

There are numerous additional assignments of error, which we 
hâve carefully considered, but do not deem it necessary to discuss. 
further than to say that in none of them do we find error for which 
the judgmént should be reversed. The judgment will therefore be af- 
firmed. 



THH COLUMBIA. 

THE RAVENSC30TJRT. 

THE TYEE. 

(Circuit Court of Appeals, Ninth Circuit May 13, 1901.) 

No. 655. 

1. TowAGK— Injubt to Tow— Liabilitt ov Tug. 

A ship which consents to being towed with another vessel to avoid 
flelay, and without any advantage having been taken by the tug, assumes 
the extra rlsfc of the double tow, and cannot hold the tug liable for an 
injury she sustains as a resuit, except on. the ground of négligence in 
the performance of the contract. 

2. Same — Breaking of Hawsbb — Inbppicibnt Stbewno of Tow, 

A tug cannot be charged with fault because of the breaking of a haw- 
ser used for towing a Ship, which was of sufiicient size, made expressly 
for its use, thoroughly tested, arid guarantied to be of a strength greater 
than was necessary, and had been In use but three months, and which 
apparently broke liecausé of the Improper steering of the tow, which 
placed it under a suddèn and unusual strain. 

8. SAkE. 

A ship In tow cannot hold the tug responsible for her own f allure to 
fôllow the tug's course where the latter gave the proper signais to Indi- 
cate changes Of course, thè duty of proper steering devolving upon the 
tow; nor does the fact that her sheering frora the proper course could 
hâve been seen from the tug impose upon the latter the duty of warn- 
ing her, where there was no danger not as well known to the ship as to 
the tug. 

4. Samk. 

' A tug had two tows on Séparate Unes of différent lengths. The shorter 
Une parted, and the tùg at once reversed, and slackened the longer Une, 
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but the tows came Into collision. Held, that the tng could not be held 
in fault for its failure to eut the hawser of the rear tow, where its action 
in reversing accomplished the same resuit as promptly and elïectually. 

6. Collision — Vessels ik Tow — Neoligent Steering. 

A ship and a bark were both in tow of a tug on separate Unes. The 
ship was on the shorter hawser, and on the port quarter of the tug. 
Through inefHcient or négligent steering, she failed to follow the course 
of the tug, but was allowed to sheer to starboard, across the hawser 
of the barij, and then sheered in the opposite direction, when her hawser 
parted, and she fell baclî, coniing in collision with the barli, and being 
still upon or against the latter's hawser, and olï her own proper course. 
Held, that the ship, without whose initial fault the collision would not 
hâve oceurred, was solely liable for ail damages, although the bark may 
hâve made an improper maneuver in extremis, and after the collision 
had become inévitable. 

6. Same— Damages pou Dblat— Charter Fixing Demurrage as Evidence. 

In a suit for collision, where the injured vessel was delayed for repairs, 
the provision of her charter fixing the rate of demurrage is compétent évi- 
dence of her actual damages by reason of such delay, and, although it 
may not be concluslve, makes out a prima facie case in the absence of 
other proof. 

7. Admiraltt — Bond for Relbasb of Vessel — Decree against Surety. 

Where bond has been given by the claimant of a libeled vessel, under 
Rev. St. § 941, a final decree, awarding damyges in the suit, may be en- 
tered against both principal and surety at the time of its rendition. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 

Metcalfe & Jurey and H. W. Hutton, for appellanta. 

Struve, Allen, Hughes & McMicken, for appellee Puget Sound Tug- 
boat Company. 

L. C. Gilman (Preston, Carr & Gilman, of counsel), for appellee 
H. Buchanan. 

Before ROSS and MORROW, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This is a consolidated suit in ad- 
miralty to recover damages for injuries to the American ship Colum- 
bia and to the British bark Eavenscourt, caused by a collision be- 
tween the two vessels while they were both being towed to sea by 
the steam tug Tyee, which was owned and operated by the Puget 
Sound Tugboat Company. ïhe suit of the Columbia was in rem 
against' both the Eavenscourt and the Tyee. The suit of the Ea- 
venscourt was in rem against the Columbia only. The testimony 
■was ail taken before a commissioner. It is in several respects con- 
flicting, and the record contains much irrelevant and immaterial 
matter. The court, after a full hearing, came to the conclusion 
that the only négligence or fault which could hâve caused the acci- 
dent was "bad steering on the part of the Columbia," and rendered 
a decree against her for the full amount of damages sustained by 
the Eavenscourt, to wit, for |7,288.35, and dismissed the suit brought 
by the Columbia against the Eavenscourt and the Tyee, with Costs. 
103 Fed. 668. 
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1. Appellant contends that the court erred in deciding that the 
master of the Columbia agreed to the towing of his ship in Com- 
pany with the Kavenscourt. The facts in relation to this matter 
are substantially as follows: The tugboat company, appellee here- 
in, is engaged in the tugboat business on Puget Sound and adjacent 
waters, and owns and employs in the prosecution of its business 
several tugs, including the steam tug Tyee. Its custom was to 
require 48 hours' notice from ship masters or owners of demand 
for the use of its tugs in towing tiieir vessels to sea. The British 
bark Ravenscourt had taken in a cargo of wheat, and was lying in 
the harbor at Tacoma, intending to proceed to sea on its voyage 
to South Africa. It had given tiie requisite notice to the tugboat 
company that it would require the service of one of its tugs to tow 
it to sea on Monday, January 22, 1900. The American ship Colum- 
bia was also at anchor in the port at Tacoma, taking in a cargo 
of coal for its home port at San Francisco. On January 21, 1900, 
Capt. Nelson, the master of the Oolumbia, came to Seattle, and, 
meeting Capt. Bailey, master of the tug Tyee, went with him to 
the ofSce of the tugboat company to see Capt. Libby, its manager. 
Capt. Nelson there informed Capt. Libby that he desired to pro- 
ceed to sea as soon as he was laden, and was of the opinion that 
he would be ready by noon on Monday, and would désire a tug. 
He was advised by Capt. Libby that the only tug available at that 
time was the Tyee, which was engaged to tow the Ravenscourt, and 
that, if he were ready to go, the Tyee could tow both of them. Capt. 
Nelson then stated that he did not think that the Ravenscourt 
would be ready. Capt. Libby stated that in that case the Tyee 
could tow the Columbia, and he would send for another tug to take 
the Ravenscourt when ready. Capt. Nelson left, stating he would 
notify Capt. Libby in the morning whether he would be ready to 
proceed to sea on Monday. On Monday morning, January 22d, 
Capt. Bailey proceeded with the Tyee to Tacoma, under instruc- 
tions to there await orders. Upon arriving in the harbor at Ta- 
coma, he was handed a telegram from Capt. Libby directing him 
to tow both the Columbia and Ravenscourt to sea (Capt. Libby hav- 
ing in the meantime received a telegram from Capt. Nelson stating 
that his ship, the Columbia, would be ready by noon). Capt. Bailey 
thereupon proceeded alongside of the Columbia, and notified the 
captain that he would be ready to take his ship at 2 o'clock, and gave 
a like notice to the Ravenscourt. At 2 o'clock p. m., Capt. Bailey 
went alongside the Columbia with the Tyee, and proceeded on board 
of her, where he met Capt. Nelson, and informed him that he was 
going to tow both the Columbia and the Ravenscourt. Capt. Nel- 
son then stated that he thought he was to hâve the Tyee alone. 
whereupon Capt. Bailey informed him that the Ravenscourt had 
ordered a tug 36 hours ahead of him, and that, if the Columbia 
M'anted to go then, they would hâve to be towed double. The mas- 
ter of the Columbia thereupon delivered a check to Capt. Bailey 
for the towage Services about to be rendered. The tug Tyee then 
put her hawser aboard the Oolumbia, and it was made fast with 115 
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or 120 fathoms of cable, This waa a 12-iiich manilla cable 150 
fatlioms in length, upon which was shackled a S-inch steel cable 
30 f athcms in length, the latter being made fast on board the Colum- 
bia. The cable was made especially for the service of the appellee, 
and was guarantied subject to a government test of more than 
116,000 pounds, had been in service only about three months, and 
had been thoroughly tested by use, and carefuUy inspected before 
being made fast to the Columbia. This hawser led from the port 
quarter of the tug, and passed through the chocks on the starboard 
bow of the Columbia, so that the Columbia, in towing, could follow 
the tug, keeping the latter upon her starboard bow. The tug there- 
upon proceeded with the Columbia to where the Ravenscourt was 
at anchor, and took the latter in tow, using a hawser of the same 
size ahd kind, except that it had been longer in service. This haw- 
ser led from the starboard quarter of the tug, and was made fast 
across the port bow of the Ravenscourt, being about 180 fathoms 
in length. The Ravenscourt thus foUowed the tug, keeping the 
latter on her port bow, and being about 200 feet behind and on 
the starboard quarter of the Columbia. We are of opinion that the 
court did not err in holding that the master of the Columbia "con- 
sented that the said vessels should be towed together, and volun- 
tarily assumed, in behalf of said vessel, any additional hasard in- 
volved in the towing of said Columbia in company with another 
vessel, and agreed on the part of his vessel that the same should 
be so towed in company with another vessel." The owners of the 
Tyee could not be held at fault on the ground that such a double 
tow might be more hazardous than a single one. There was no 
misrepresentation or advantage taken by the Tyee. The Ravens- 
court had the first call for a tug, and the Columbia was informed 
that, if she wanted to go at that time, she must take a double tow. 
If she wanted a single tow, she would hâve to wait until another 
tug came in. In order to hold the Tyee liable in this regard, it 
would hâve to be shown that it was guilty of négligence in securing 
or performing the contract. The master of the Columbia had the 
légal right to enter into a contract in resi>ect to the towage, and, 
having accepted a double tow with a full knowledge of ail the facts, 
it must be held as consenting to the extra hazard occasioned there- 
by, if there was any. 

The other questions raised by the assignment of errors principally 
consist of objections urged to the foUowing flndings of fact by the 
court: 

"That said shlp Columbia was towed on the port side of said tugr, and 
said bark Eavensconrt on the starboard side of said tug. That said tug had 
sufflclent power to tow both said vessels, and It was the common practice 
on Puget Sound for tugboats to tow two or more vessels together. That 
the hawser furnlshed by said tugboat for the towing of said shlp Oolumbia, 
and used as aforesaid for that purpose, was comparatlvely new, and had been 
subjeeted to a most thorough test, and found sufflelent to sustain a straln 
many times greater than It would hâve to bear In towing said shlp Oolumbia 
In the waters of Puget Sound, and said hawser was carefuUy and thoroughly 
Inspected by the offlcers and crew of said stcam tug Tyee at the tlme the 
same was passed out to the Columbia; and said hawser and ail equipment 
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furnlshefl by sald tugboat for the towlng of said vessels was adéquate and 
sufflcient and In every respect suitable for such purpose. That said vessels 
duly proceeded on thelr course until after 6 o'clock p. m. of the day afore- 
said (January 22, 1900), at which time they had proceeded nearly t-wenty-five 
miles, and were off Alki Point on Puget Sound. It was then dark, and rain- 
ing, with a fresh southerly breeze and an ebb tide; tlie wlnd and tide being 
favorable to the progress of sald vessels on thelr course. At sald time and 
point a brlght llght was observed ofC the port bow of the tug, and imme- 
diately thereafter one or inore other llghts -were seen, which the master of 
the tug at flrst supposed to be the llghts of a tug having a tow; and, not 
belng able to make her out exactly, sald master blew several blasts of the 
tug's whlstle as a waming to the shlps In hls wake that he vcas about to 
change hls course, and for them to follow. At the same time the tug chan- 
ged her course, golng to starboard, and after a f ew minutes the iight ahead 
was dlscovered to be a sailboat going in the same gênerai direction. There- 
upon the tug made an irregular signal by blowlng several blasts of her whis- 
tle, and changed back to her regular course. In a few minutes after the tug 
came back on her course, the Oolumbia's towllne parted, and within a short 
time thereafter the Ravenscourt came In collision with the Columbia, the 
stem cf the Eavenscourt strlbing the Columbla's port quarter near her mîzzen 
rlgglng, causing serions damage to both vessels. ïhat from the time of leav- 
ing sald port of Tacoma up to the time of sald collision the sald tugboat 
Tyee was In ail respects pi'operly navlgated, steered, and managed; and dur- 
ing the whole of said time the said bark Ravenscourt was at ail times steered 
so as to follow the course of said tug, to remain well on the starboard side 
thereof, and to keep clear of the proper course of said ship Columbia. That 
at the time the sald tug changed her course to starboard, as aforesaid, the 
course of sald Eavenscourt was immedlately changed to follow the course of 
said tug, and when the sald tug resumed its regular course the course of said 
bark Eavenscourt was again changed to follow the course of the tug; and the 
ofHcers and crew of sald bark Eavenscourt, at ail times after leaving tha 
said port of Tacoma, and up to the time of the collision aforesaid, properly 
navlgated, managed, and steered said bark, and In ail respedts performed 
thelr duties In that behalf, constantly observlng the tug ahead of them, and 
followlng her, and observlng the signais given by said tug, and were not 
gullty of any négligence, fault, or Improper navigation. That the master, 
officers, and crew of said shlp Columbia were négligent in the discharge of 
thelr duty, and dld not properly navigate or steer sald vessel, and did not 
change the course of sald vessel to follow the course of the tug at the time 
the course was changed, as aforesaid, and dld not follow the course of sald 
tug, as it was thelr duty to do; so that shortly after the changing of said 
course on the part of sald tug, the sald Columbia shôered to starboard In 
such a manner as to cross the towllne of the Eavenscourt, and again took a 
sheer to port, whereupon the towllne of sald Columbia parted, and the sald 
Columbia fell astern, and came In collision with said bark Eavenscourt, as 
hereinbefore stated. That said maneuvers of said Columbia and said colli- 
sion were oecasioned whoUy by the négligence, carelessness, Improper man- 
agement and navigation of sald shlp Columbia by her master, officers, and 
crew, and said Columbia was wholly at fault for said collision, and the said 
Tyee and Eavenscourt were not, nor was elther of them, at fault, or in any 
way responsible for sald collision." 

The contention of appellants that the court erred in finding that 
the Tyee and its owner were without fault is wholly untenable. 
The great weight of the évidence clearly shows that the hawser 
furùished by the Tyee to thé Columbia, which it is claimed was 
defe«tive, was comparatively ; new; that it had been thoroughly 
tested and subjected to sévère strains without disclosing any de- 
fects, and that it was examined by the mate and crew of the tug 
when put on board of the Columbia. It is true that the mate and 
ohe of the crew on the Columbia, who assisted in puUing the hawser 
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in after it broke, testified that they looked at it, and "thought it 
was pretty shaky." ïestimony of this character is wliolly insuffl- 
cient to overcome the évidence contained in the record that the 
hawser was good, and in sound condition. The presumption that 
the rope was defective because of the fact that it broke caunot be 
indulged in. The hawser was strong enough to stand any usual or 
steady strain. The exhibit filed in this case of the pièce of the 
hawser at the place of parting does not show any defect. It may 
be said that there is no direct proof as to what caused the rope to 
break, but the entire testimony discloses the fact that it must hâve 
parted on account of the maneuvering of the Columbia, which placed 
it under a sudden and unusual strain. The Tyee is not shown to 
hâve been guilty of any négligence in the use of the hawser. 

It is next claimed that the tug was négligent in not having a 
proper lookout. There is no averment in the libel of the Columbia 
to the effect that the tug was négligent in not having a proper look- 
out. This issue was not made in the court below. The libelant 
never asked to hâve the pleadings amended in this respect. Under 
thèse circumstances we are of opinion that this court ought not 
to be called upon to discuss the évidence upon this point, uniess 
it is clearly shown that the tug did not hâve a proper lookout, and 
that the absence of a lookout was the cause of the collision. It 
is not so shown. It is, therefore, enough to say that, in our opin- 
ion, the testimony contained in the record fully supports the view 
contended for by the Tyee that the absence of a lookout could not 
in any manner hâve contributed to the collision. 

It is argued by appellant that, inasmuch as the évidence shows 
that the master of the Tyee saw the Columbia sheer some six or 
seven minutes before the collision occurred, the tug was guilty of 
négligence in not warning the tow, or in not stopping the tug. Nu- 
merous authorities are cited in support of this contention. It is 
undoubtedly true, as was said by the court in The Syracuse, 9 Wall. 
672, 675, 19 L. Ed. 783, that "a tug with vessels in tow is in a very 
différent condition from one unincumbered. She is not mistress 
of her motions. She cannot advance, recède, or tum either way at 
discrétion. She is bound to consult their safety as well as her 
own. She must see that what clears her of danger does not put 
them in péril. For many purposes they may be regarded as a part 
of herself. They hâve the beneflt of her traction, and she the bur- 
den of their inertia." The tug did not, however, perform any act 
inconsistent with its duty as announced in that décision. In The 
Atlas (D. C.) 12 Fed. 798, the court held that it was the duty of 
the captain of the tug, when he sees his tow steering directly into 
danger, to wam her against it. As a matter of fact, the évidence 
shows, as the court found, that a warning was given by several 
irregiilar, short, sharp blasts of the whistle when the tug changed 
its course. The Columbia was not steering into an unknown danger, 
as was the case in some of the authorities cited by appellant. 
Every case must, of course, dépend upon its own peculiar facts. 
The Tyee did not hâve it within its power to steer either the Colum- 
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bia or the Eavenscourt. It was thè duty of the ship and bark to 
follow the course of the tug. The dutj of proper steering devolved 
upon the respective vessels, and the tug cannot be held responsible 
for any fault of the vessels, or either of them, in that regard. It 
is urged by appellant that it was the duty of the tug to hâve eut 
her hawser when she saw impending danger. Where a collision is 
imminent, and it is apparent that it might be avoided by cutting 
the hawser of the tow, it would be the duty of the tug so to do. 
But in the présent case it is satisfactorily shown that the collision 
could not hâve been avoided by the cutting of the hawser. The tes- 
timony of the engineer in charge of the engines of the tug is clear 
and positive to the effect that immediately upon the parting of the 
hawser on the Columbia he stopped and reversed the engines, the 
effect of which necessarily caused the Eavenseourt's hawser to be- 
come slack, and virtually accomplished the same resuit as if the 
hawser had been eut. After the engines of the tug were reversed, 
the tug was not propelling the Eavenscourt. If the hawser had 
been eut, it would not hâve stopped the motive power any quicker 
or more effectually than was accomplished by stopping and re- 
versing the engines of the tug. 

It is contended that the tug was at fault in not giving more ex- 
plicit instructions to the respective vessels as to the meaning of 
its signais. The card of signais furnished to the vessels did not 
relate to the gênerai navigation of them. It simply furnished cer- 
tain means of communication with them by the tug. Two whistles 
were the signal to set the square sails, and four whistles to take 
in and furi sails. There were also other signais, to be used in foggy 
«veather. As a matter of fact, no sails were set on either of the 
vessels under tow, and the weather was not foggy. It was raining, 
but there was no fog. It cannot, therefore, be consistently claimed 
that any of the offlcers or of the crew on board of the Ck)lumbia were 
confused or misled by the blasts of the whistles. The whistles of 
the tug were irregular, and were evidently to attract the attention 
of the tows to the change of the course made by the tug, and it is 
not to be presumed that the offlcers of the Columbia were unac- 
quainted with the whistles given by tugs in approaching other ves- 
sels. The évidence, in its entirety, clearly shows that the whistles 
were correctly understood by the oflScers of the Eavenscourt, and 
ought to hâve been understood by the Columbia. Our conclusion is, 
after reviewing the évidence, that the Tyee was not in any manner 
at fault, and cannot be held responsible for the collision. 

Did the court err in holding that the Eavenscourt was f ree f rom 
any fault or négligence? Did the court err in holding that the Co- 
lumbia was wholly at fault? What caused the collision? Thèse 
questions may be grouped together. It is earnestly argued by ap- 
pellants that the Eavenscourt was négligent in this: that her 
helm was put hard a-starboard, instead of hard a-port, just prior 
to the time of the collision. To détermine this question, we must 
look at the facts as they are presented in the record, and ascertain 
the conditions by which the bark was surrounded. What were the 
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circmnstances which caused the Eavenscourt to place herself in 
the positiou stated? Did thé Kavenscouit voluntarily and negli- 
gently take the position, or was she compelled, on account of great 
péril, caused by the position and course of the Columbia, to act 
as she did for the purpose of endeavoring to avoid the collision which 
seemed to be inévitable unless such a course was pursued? In the 
considération of thèse questions it must be borne in mind that it 
was the duty of the vessels that were being towed to look after 
their own steering, and to follow in the course of the tug. The 
ship Columbia was towed on the port side of the tug Tyee, the bark 
Eavenscourt on the starboard side of the tug. The testimony of 
ail the offlcers and crew on board the Eavenscourt and the Colum- 
bia is to the effect that, if both of thèse vessels had maintained 
proper lookouts, and each had been properly steered, no collision 
would hâve occurred. Which of the vessels was, then, in fault? 
The évidence shows that the Columbia did not follow the course of 
the tug; but, on the contrary, it "sheered to starboard in such a 
manner as to cross the towline of the Eavenscourt, and again took 
a sheer to port, whereupon the towline of said Columbia parted," 
and the Columbia fell astern, and came in collision with the Eavens- 
court. An examination of the testimony shows that the master of 
the Columbia, although he heard the hawser of the Eavenscourt 
scrape against the side of hia vessel, which of itself was enough 
to inform him that one or the other vessel was out of its regular 
course, remained in the cabin, and did not go on deck until he heard 
the scraping the second time. The mate of the Columbia did not 
get on deck until the collision actually occurred. In contrast with 
this action of the ofiScers of the Columbia, the record shows that 
when the second officer of the Eavenscourt, who was in charge of 
the deck, heard the signais of the tug, he immediately called the 
master, who at once went on deck, and took charge of his vessel, 
and kept charge thereof until the collision occurred. It is évident 
from the testimony of ail the witnesses, notwithstanding the con- 
flict upon some of the points, that, if the Columbia had maintained 
its proper position, and discharged its duty by foUowing the course 
of the tug, its hawser would not hâve parted, and there would not 
hâve been any collision. Even if the hawser had broken, she would 
hâve drifted clear of the Eavenscourt. The original fault was com- 
mitted by the Columbia, and, but for such fault, there would not 
hâve been any collision. This is the gist of the whole controversy. 
It is the simple thread of truth that unravels ail the doubts and dif- 
ficulties that might otherwise exist in this case as to the course 
pursued by the Tyee and Eavenscourt. "Where fault on the part . 
of one vessel is established by uncontradicted testimony, and such 
fault is, of itself, sufflcient to account for the disaster, it is not 
enough for such vessel to raise a doubt with regard to the manage- 
ment of the other vessel." The City of New York, 147 U. S. 72, 8.5, 
13 Sup. et. 211, 37 L. Ed. 84, 8o; The Ludvig Holberg, 157 U. S. 60, 
70. 15 Sup. et. 477, 39 L. Ed. 620; The Oregon, 158 U. S. 186, 
197, 15 Sup. et. 804, 39 L. Ed. 943; The Umbria, 166 U. S. 404, 
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409, 17 Sup. Gt. 610, 41 L. Ed. 1053; The Victory and The Plymo- 
thian, 168 U. S. 410, 423, 18 Sup. Ct. 149, 42 L. Ed. 519. As was said 
by the court in The John L, Hasbrouck, 93 U, S. 405, 26 L. Ed. 962: 

"The mies of navigation are ordained, and required to be observed, to 
save llfe and property employed in marine pursuits, and not to promote 
collisions, or to justify ttie wrongdoer when sueh a disaster bas occurred. 
The Sunnyside, 91 U. S. 210, 23 L. Ed. 302. Ships and vessels engaged in 
commeirce ought to observe the rules of navigation in ail cases where tbey 
upply; and it is safe to afflrm tbat they always apply when there is im- 
peuding risk of collision, except In spécial cases, where their observance 
would tend to promote what they were ordained to prevent, or where spécial 
circumstances render a departure from them indispensably necessary to 
avoid immédiate danger." 

It was in the dusk of the evening when the collision occurred. 
The time between the first signal of the tug and the collision was 
very short. There was but little time for considération. The mas- 
ter of the Eavenscourt saw the Columbia coming towards him broad- 
side on, with the hawser fouled in the stern of the Columbia. Un- 
îess something was immediately done, the two vessels would be 
pulled together by the hawser. If he had ported his helm, and at- 
tempted to go astem the Columbia, the vessels were bound to col- 
lide. It was under thèse circumstances of great péril that the 
master of the Eavenscourt attempted to put his bark on a parallel 
course with that of the Columbia, The évidence tends very strongly 
to show that the collision could not hâve been avoided at the time 
the helm of the Eavenscourt was put hard a-starboard by any course 
of management on the part of the bark. The Eavenscourt, previous 
to the péril in which she was placed by the maneuvers of the Colum- 
bia, was not guilty of any fault whatever. She was pursuing the 
course of the tug, as it was her duty to do. From a position of ap- 
parent safety, she was, on account of the extraordinary maneuver- 
ing on the part of the Columbia, put in great péril. A collision 
then seemed inévitable. The question of négligence, therefore, doea 
not dépend upon whether the Eavenscourt, in this sudden emergency, 
pursued the best possible course to avoid the danger. It is cer- 
tain that her conduct at that time neither caused nor aggravated 
the collision, and that, in the light of ail the f acts, she should not 
be held guilty of any négligence. Of course, it was the duty of 
the Eavenscourt, when she was placed in great péril by the move- 
ments of the Columbia without any fault on her own part, to avoid 
the collision if she could ; but, when a vessel is placed in a perilous 
position through the fault of another vessel, she is not to be held 
to strict rules of navigation. In such cases a mistake made in the 
ugony of almost certain collision is regarded as an error for which 
the vessel that caused the péril should alone be held responsible. 
In The Nichols, 7 Wall. 656, 666, 19 L. Ed. 157, Mr. Justice Clifford, 
in delivering the opinion of the court, said: 

"Kemaining proposition of the appellent Is that the bark Is also In fault, 
because her helm, just before the collision occurred, was put to starboard. 
But it is clear: that the error, if It was one In that emergency, was produced 
by the impending péril, which Js justly chargeable to those having the con- 
trol and management of the other vesseL MIstakes committed in such mo- 
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ments et péril and excitement, wlien produced by tho mlsmanagement of 
those in charge of the other vessel, are not of a character to relieve the res- 
sel causing the collision from the payaient of fuU damages to the injiired 
Tessel." 

In The Carroll, 8 Wall. 302, 306, 19 I* Ed. 392, the cotirt said: 

"The safeguards against danger, In orcîor to be effectuai, must be season- 
ably employed, and in this case they were not used uutil the danger was 
threatening. If there was fault on the part of the schooner, the steamer com- 
mitted a far greater fault in sufCering the vessels to get in such dangerous 
proiimity at the moment preceding the collision; and, as she has furnished 
no excuse for this misconduct, is chargeable with ail the damages resulting 
from this collision." 

To the same effect, see: The City of Paris, 9 Wall. 634, 638, 19 
L. Ed. 751; The Falcon, 19 Wall. 75, 78, 22 L. Ed. 98; The Sea 
Gull, 23 Wall. 165, 181, 23 L, Ed. 90; The Blue Jacket, 144 U. S. 
371, 391, 12 Sup. et. 711, 36 L. Ed. 469; The E. A. Packer (G. G.) 
49 Fed. 92, 99; The Mexico (D. G.) 78 Fed. 653, 656. 

The collision was directiy attributable to the fact, clearly proven, 
that the Columbia was improperly and negligently steered. AU of 
the witnesses on board the Eavenscourt and the tug who were in a 
position to witness the steering of the respective vessels testifled 
that just prier to the collision the Eavenscourt was at her proper 
place, following the course of the tug, and that the Columbia 
steered flrst to starboard, and then to port. The testimony of thèse 
witnesses was fully corroborated by several of the offlcers and crew 
of the Columbia. 

Pred Williams, who was a seaman on board the Columbia, testi- 
fled that it was his lookout, and that he was on the foreca^tle head 
when the collision occurred; that he heard the whistles "four toots 
quick"; that shortly thereafter he heard two whistles again. 

John Jamieson, who was a sailor on the Columbia, and called as 
a witness on her behalf , upon cross-examination testifled as f ollows : 

"Q. New, just a little bit before the collision, you heard the tug whistle 
four short, sharp blasts? A. Yes, sir. Q. And just before that, did you 
notice the shlp sheer off to starboard? A. Yes. I noticed she tooli a sheer 
to starboard. Q. She took a big sheer to starboard? A. Yes, sir; she took 
a sheer to starboard. Q. Then, right after that, you heard the tug blow thèse 
sharp whistles? A. Yes, sir. Q. Then did you see her take a big sheer back 
to port? A. Yes, sir; she swung back to port Q. Then, as she swung back 
to port, you saw the sparks of lire eoming out of the wire? A. Yes, sir; the 
hawser carried away then." And on hls re-examination he testifled: "Q. 
Where was the Ravenscourt when the Oolumbia took the sheer to starboard, 
— in what place was she? A. She was about astern. Well, when we took 
a sheer to starboard, we were apt to get across his hawser, you know, — to get 
on top of his hawser. Q. Was she off to the port quarter or right in yo»r 
wake, as far as you know? A. I seen, when we took the sheer back, she 
was going on the port quarter, sir. We took a sheer back to port, and, of 
course, we were diagonally right across his hawser. Q. Was his hawser 
then around your stern? A. No, it was underneath her bottom. We were 
on top of it. Q. What caused the sheer to starboard? Was It the fact that 
she had her hawser around you? A. I could not tell you that. Bad steering 
on account of us, I believe. Q. That she had steered Into you? A. No, bad 
steering of us. When we took a sheer to starboard, the Engllsh ship is not 
steering us, sir. We got to steer ourselves. • ♦ • Q. When you saw her 
steered to starboard, you kind of put it up that the Cîolumbia was steering 
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badly? A. That la what I dld, sir. Q. But you dld not know what caused 
It? A. The fact Is, I knew it, sir, because I seen It Q. You saw wliat? 
A. I seén the stéerlns bad." 

Patrick Ryan, who was steering the Columbia, when called upon 
as a witnes» on her behalf, testifled upoQ cross-exammation aa fol- 
lows: 

"Q. T»ur directions were to follow the tug? A. Yes, sir. Q. Keep her on 
your starboard bow? A. Yes, sir. Q. Did you see the tug change her course 
just beforc the collision? A. I did; yes, sir. Q. How many times did she 
change it? A. Well, that was the only time, during my spell at the wheel, 
that she changea It; just that time. Q. In what way did she change her 
course, — in what direction? A. She changed it to starboard. Q. Did she 
afterwards come back to her original course? A. No sir; not after the 
collision. Q. Then, she was still on this changed course to starboard at the 
time of the collision, was sheV A, Understand what I mean by starboard, 
sir. She crossed over from our starboard bow over to the port bow, you see. 
Q. Her change was to port? A. Her change was to port, and I had to star- 
board the helm to try to meet her. Q. That is the only change you saw, — 
that one change? A. That was the only change, and that happened just a 
little while after she blowed her whistle. Q. Let me see if I do understand 
you. You say you saw the tug change to go to port. Is that right? A. 
Coming to my port, and I would hâve to starboard to meet her. When the 
tugboat shlfted her course, I had her almost on a straight hawser. I had 
the tugboat hère (showing), and now he changed hls course, and came right 
over hère (showing), and hère we are. He cornes over hère, and I starboard 
my helm, and then before that he blows four whistles. Q. Now, was the 
change of course to starboard or to port? A. To port. Q. That is what I 
want to get at A. I would hâve to starboard the helm to meet that. Q. 
And that was the only change you observed? A. Yes, sir. Q. No other 
change was reported by the lookout or the ofllcer of the deck to you? A. 
No." 

James B. Wilson, the flrst maté of the Columbia, was called as a 
witness on her behalf, and upon cross-examination testifled as fol- 
lows: 

"Q. Now, the two vessels, the Columbia and the Ravenscourt, If they had 
been properly steered, and kept proper lookouts, they would hâve no diflBculty 
in following the tug, would they? A. There would not hâve been any need 
for a collision if they had been kept In the proper position as they ought to. 
Q. The duty devolved entirely on the vessels In tow to do their own steering, 
-^to take care of their course. • • •? A. Each one is supposed to steer 
right after his light, to keep him at a certain point on our bow. Each vessel 
is supposed to be kept there, and not to run across one another. Q. They 
are required to follow the tug? A- Yes, sir. ♦ • • Q. Every time the 
tug had occasion to change its course, it would be the duty of each of thèse 
vessels — A. To follow it. Q. To follow the tug? A. Yes. » * • Q. 
Now, in that case, if the tug went to port, and the Ravenscourt, which was 
aft of you, and following the tug, and you did not, but continued on your 
course, you would cross the hawser of the Ravenscourt, would you not? A. 
I would in that case, sure. Q. That Is what I mean. If the tug should right 
her course agaln, and you did not promptly right your course, in that event 
you would be thrown on the starboard side of the Ravenscourt, would you 
not? A. Yes, we would." 

The court's flnding upon the point that the collision was caused 
solely by the bad steering on the part of the Columbia is fuUy sus- 
tained by the évidence. 

It is claimed that the damages allowed are excessive. The amount 
of damages which the Kavenscourt suffered for repairs was stipu- 
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lated to ht |4,088.35. To this the court added demurrage at the 
rate of flOO per day for a period of 32 days, making the total 
amonnt 17,288.35, The original contention of appellanta was that 
there was no évidence to show how many days the Ravenscourt 
was detained, and that the court erred in allowing any damages 
for the demurrage. Before the submission of the case, howeyer, 
counsel for appellants withdrew this claim, stating that he had, by 
inadvertence, overlooked the fact of the written stipulation "that 
both said ship Columbia and Ravenscourt were detained 32 days 
by reason of said collision"; but still urged the objection that 
the court erred in allowing $100 per day for the time the ship was 
detained. The record shows that counsel for the Ravenscourt stated 
"the substance of the charter party, so that it may appear in the 
record." This charter party provided in behalf of both parties for 
every day's détention as demurrage "there shall be paid three pence 
per registered ton, or its équivalent, per day, day by day." Counsel 
for the Tyee then said: "It is agreed that the foregoing statement 
may be considered and taken with the same force and efifect as 
though the original document were introduced in évidence." Coun- 
sel for the Columbia said: "I object, as incompétent, irrelevant, 
and impertinent, and not responsive to any of the issues in this 
case." In addition to the tenns of the charter party, the captain 
of the Ravenscourt testified, without objection, that it cost him 
|20 per day to board his crew while the vessel was being repaired. 
The registered tonnage of the Ravenscourt was shown to be 1,373 
tons, and demurrage at the rate of 3 pence per ton would be |82.38 
per day. The court added the expense of boarding the crew and 
allowed damages in the sum of ?100 per day. It is claimed that 
the court erred in allowing thèse damages. The contention is that 
the Columbia is not bound by the provisions of the charter party; 
that the three pence per ton per day is only allowed as a penalty, 
and that, independent of any provisions contained in the charter, 
the Ravenscourt was bound to prove her actual or net loss. In other 
words, that the provisions of the charter party are not compétent 
évidence to prove the measure of damages. The gênerai rule in 
collision cases is that the measure of damages is the actual loss 
suffered, and that the actual loss must be proved by légal and com- 
pétent testimony. The Baltimore. 8 Wall. 377, 19 L. Ed. 463; The 
Potomac, 105 IT. S. 630, 26 L. Ed. 1194; 9 Am. & Eng. Enc. Law 
(2d Ed.) 261, and authorities there cited. But the question whether 
the provisions of the charter party are admissible in évidence to 
prove the damages is only discussed, in so far as our attention has 
been called, in a few cases, and they are conflicting. The Jas. A. 
Dumont (D. C.) 34 Fed. 428, supports the views contended for by 
appellant. Brown, J., in the opinion, said: 

"The stipulations o( a charter as to the rate of demurrage Is not, I thlnk, 
compétent légal eyldence In favor of the owner, In an action brought by hlm 
against third persons for damages by collision." 

In Orhanovich v. The America (G. 0.) 4 Fed. 337, 342, the opposite 
rule is expressed. The commissioner to whom the matter was re- 
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ferred agsessed tl^e damages upon the basis of the demurrage stipti- 
lated fol: in the charter party. It was there contended tbat the 
claim was aJlowed upori improper évidence. The court, among other 
things, said: 

"But why may not a rate of demurrage, flxed by the Tessel's charter, and 
establlshed by the raies of the maritime eichange, and vrhlch, therefore, 
•wouia hâve been conceded to her If delayed by her charterér, be taken as a 
measure of fair compensation for a simllar loss caused by the act of a wrong- 
doerr 

In The Silica v. Thé Lord Warden (0. O.) 30 Fed. 845, the com- 
missioner appointed to ascertain the damage suffered by the delay 
allowed demurrage at the rate of $92 a day, the amount stipulated 
in the Silica's charter party, for time lost while undergoing repairs. 
To this counsel for the Protector excepted on the ground that the 
Silica was not entitled to more than the actual damage suffered. 
The court sàid: 

"The exceptions must be dismissed. The rule adopted by the commissioner 
for ascertaining damages from deïay Is, under the clrcumstances, the proper 
one." 

Taking the facts of this case into considération, we are of opinion 
that the évidence as to the provisions of the charter party was com- 
pétent to be admitted. Conceding that it may not be conclusive 
in ail cases, it nevertheless makes ont a prima facie case, whieh, 
in the absence of any proof to the contrary, justifies the rendition of 
a decree in accordance therewith. The court did not err in allow- 
ing the damages. 

Objection is made to the entry of a decree agaînst the surety 
Boole at the same time that it was entered against the claimant. 
This objection cannot be sustained. The bond was given under the 
provisions of section 941, Eev. St., which provides as follows: 

"Such bond or stipulation shall be returned to the court, and judgment 
thereon, against both the principal and sureties, may be recorered at the 
time of renderlng the decree in the original cause." 

In The Belgenland, 108 U. S. 153, 2 Sup. Ct. 864, 27 L. Ed. 685, it 
was held that the final decree in such cases may be entered against 
both principal and sureties at the time of its renditioiL The de- 
cree of the district court is affîimed, with costs. 
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OASSIDY V. ATLANTA & 0. A. L. EY. CO. et al. 

(Circuit Court, W. D. North Carolina. June Term, 1901J 

D18UI8SA.L OF Suit— Want op Jueisdiction. 

Plaintlff sued a domestic and a foreign corporation, and on pétition 
of the nonresid«nt défendant tlie case waa removed to the fédéral court. 
After removal plalntiff voluntarlly entered nonsult as to the nonresident 
défendant, and moved to remand the case. Acts of 1887 and 1888, re- 
pealing section 5 of the act of 1875, déclare that ail cases removed 
(rom the state to the fédéral courts shall be proceeded with as if regu- 
larly brought in the fédéral court. Beliî, after such removal, where 
plaintlff enters a nonsuit, the fédéral court loses jurisdiction, and the 
cause must be dismissed, and uot remanded.^ 

Motion to Remand. 

Jones & Tillett, for plaintiff. 

Charles Price and G. F. Bason, for défendants. 

BOYD, District Judge. This is a suit brought în the superior 
court of Mecklenburg county, state of North Carolina, by the plain- 
tiff against the Atlanta & Charlotte Air-Line Eailway Company, 
a domestic corporation of the said state, and the Southern Eailway 
Company, a foreign corporation, demanding $20,000 damages for nég- 
ligence of défendants causing the death of John H. Cassidy, the 
plaintiff's intestate. On pétition of the Southern Eailway Company, 
the nonresident défendant, the case was heretofore removed to this 
court on the grounds of local influence and local préjudice. After 
the removal, and since the case is pending in this court, the plain- 
tiff has voluntarily entered a nonsuit as to the défendant the South- 
ern Eailway Company, and now makes a motion to remand the case 
to the state court. In Transportation Co. v. Seelingson, 123 U. S. 
519, 7 Sup. et. 1261, 30 L. Ed. 1150, it is held that, Huntington, the 
nonresident défendant, being no longer a party, it was the duty of 
the circuit court of the United States to remand the case to the 
state court, from which the case had been removed. That décision 
was based on section 5 of the act of 1875. Since then, however, 
the acts of 1887 and 1888 hâve been passed by congress, and by 
them the said section of the act of 1875 expressly repealed, and in- 
stead it is declared that ail cases removed from the state courts to 
the circuit court of the United States shall be proceeded with in 
the same manner as if regularly brought in the latter court. The 
provision of the 1875 act above referred to being repealed, there is 
no statutory direction applicable to this case except to proceed with 
it after its removal to this court as if originally commenced hère. 
Certainly, if a suit is originally brought in this court, and after 
it is pending the jurisdictional éléments disappear, a dismissal of 
the case must foUow. After the removal of this case to this court, 
and after it was properly and legally constituted hère, the plaintiff 
voluntarily enters a nonsuit as to the Southern Eailway, the non- 
resident défendant, and thus ousts the jurisdiction. The opinion 

1 Diverse dtizenship as ground of fédéral Jurisdiction, see notes to Shipp 
». Williams, 10 C. 0. A. 249, and Mason v. Dullagham, 27 0. 0. A- 298. 
109 F.— 43 
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of the court is that wlien this is done the case must be dismissed. 
The motion to remand is therefore denied, and the case ordered to 
be dismissed for want of jurisdiction. Défendant will recover costs 
of motion, to be taxed by the clerk. 



ILLINOIS LIFE INS. CO. r. SHENEHON. 
(Circuit Court, E. D, Wlsconsin. July 20, 1901.) 

FEDERAL JORISDICTION— ClTIZENBHIP. 

For the purpose of fédéral jurlsdietlon, défendant Is a citizen of Illi- 
nois; it belng admltted that she was such tUl three months before the 
flllng of the blll, when she came to MUwaukee to attend to other litiga- 
tlon, and she havlng engaged only temporary rooms, her fumlture being 
stored In Chicago; no duty or obligation appearing to çall her to MU- 
waukee permanently, though she had property Interests there in charge 
of local attorneys, and had lived there prior to her marrlage to her de- 
ceased husband; and she testlfylng that when she came to Mllwaukee 
she had no Intention to màke it her permanent home, and her intention 
•was and continued to retum to Chicago when her business was com- 
pleted, and to retain her domicile there, in expectation of certain em- 
ployment, for which she afterwards obtalned promise, though when 
plaintifE's attorneys called on her in Mllwaukee In référence to a tender 
for purpose of the suit, whlle awaiting the présence or advice of her 
counsel, she, in answer to an inquiry as to what her intentions were as 
to making Mllwaukee her home, answered that she was lonesome In 
Chicago, and lutended to make Mllwaukee her home.i 

In Equity. 

Quarles, Spence & Quarles, Théodore K. Long, and Harry Wheel- 
er Stone, ifor complainant. 
Bloodgood, Kemper & Bloodgood, for défendant. 

SEAMAN, District Judge. The question raised by the plea and 
presented-by the testimony is of spécial importance in this case, for 
the reason that it may affect the ultimate status of tlie parties in 
respect of maintaining a bill in equity for the alleged cause of ac- 
tion, which appears to be substantially identical in the gênerai 
facts Tvith the case stated in Insurance Co. v. Cable, 39 C. C. A. 
264, 98 Fed. 761. But this possible aspect of the issue will net 
justify departure from the well-settled doctrine which govems the 
détermination of citizenship, on which the jurisdiction of this court 
dépends. The complainant is an Hlinois corporation, and, if the 
défendant was likewise a citizen of Illinois when the bill was filed 
and subpœna served in this district, the fédéral court is deprived 
of jurisdiction, and the plea must be sustained. It is true that the 
allégation of the bill that the défendant is a citizen of Wisconsin 
makes a prima facie case, and the burden is thus placed upon the 
défendant to disprove this averment; but the évidence is clear and 
undisputed of her citizenship in Hlinois up to within three months 
prior to the filing of the bUl, and the sole inquiry is whether she 
came to Wisconsin with the settled intention of making it her per- 

1 Diverse citizenship as a ground of fédéral jurisdiction, see notes to Shlpp 
V. Williams, 10 C. C. A. 249; Mason y. Dullagham, 27 O. O. A. 298. 
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manent home. If her removal was either temporary or tentative, 
for the purpose of attending to her business aifairs, and with the 
intention of ultimate return to Chicago, as she testifles, or with- 
out fixed intention to establish her permanent domicile in Wiscon- 
sin, her Illinois citizenship was not terminated, but remained until 
a new one was acquired by her conjoint action and intention. The 
rule in such case is well stated in Sharon v. Hill (C. 0.) 26 Fed. 337, 
342: 

" 'Citizenship' and 'résidence,' as has often been declared by tbe courts, 
are not convertible terms. Parker v. Overman, 18 How. 141, 15 L. Ed. 318; 
Robertson v. Cease, 97 V. S. 648, 24 L. Ed. 1057; Grâce r. Insurance Go., 109 
U. S. 283, 3 Sup. et. 207, 27 L. Ed. 932; Prentiss v. Barton, 1 Broclï. 389, Fed. 
Cas. No. 11,384. Citizenship is a status or condition, and is the resuit o( 
both a et and intent. An adult person cannot become a citizen of a state 
by simply intending to, nor does any one become such citizen by mère rési- 
dence. The résidence and the intent must co-exist and correspond, and 
though, under ordinary circumstances, the former may be sufflcient évidence 
of the latter, it is not conclusive, and the contrary may always be shown; 
and, when the question of citizenship turns on the intention with which a 
person has reslded in a particular state, hls own testimony, under ordinary 
circumstances, is entitled to great welght on the point." 

In the early case of Prentiss v. Barton, 1 Brock. 389, Fed. Cas. 
No. 11,384, the opinion is by Chief Justice Marshall, and of like ef- 
fect, remarking that: 

"AU agrée that a new résidence is not acquired by a résidence for a tem- 
porary purpose. It must be a permanent résidence. Vattel deflnes It to be 
'a habitation flxed In any place, with an Intention of always staylng there.' " 

And it is further stated in Vatt. Law Nat. § 218: 

"He who stops, even for a long time, in a place, for the management of hls 
affairs, has only a simple habitation there, but has no domicile." 

So, in Rucker v. BoUes, 25 0. 0. A. 600, 80 Fed. 504, the foUow- 
ing instruction is approTed upon the issue of citizenship, where the 
party had removed f rom New York to Colorado : 

"One may bave a résidence in one state while hls citizenship continues In 
another state. If he cornes hère for a temporary purpose, or if he be unde- 
cided at the time of coming as to whether he wlll return to New ïork and 
continue to llve there, or take up hls résidence hère, he wlll not become a 
citizen of the state of Colorado until he has declded to make hls permanent 
résidence and acqulre citizenship In this state." 

See, also, Read v. Bertrand, 4 Wash. C. C. 514, Fed. Cas. No. 11,- 
601; Gardner v. Sharp, 4 Wash. C. C. 609, Fed. Cas. No. 5,236. 

I am of opinion that the tests of citizenship for the purposes of 
this inquiry are thus well settled, and that they are completely met 
by the defendant's testimony and conceded facts in support of her 
plea. Beyond the fact that the défendant and her husband (the 
assured under the policy in controversy) were citizens of Illinois 
during ail the times mentioned in the bill, up to the death of the 
husband, in January last, and that the défendant so continued up 
to her departure for Milwaukee, it is undisputed that such depar- 
ture was in accordance with the call of her attomeys, and the need 
of her présence in Milwaukee to attend to litigation there pending 
(having no relation to the présent suit), and that her stay was pro- 
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longed by delay of the hearing; that she engagea tempo rary rooras 
only, and had neither made nor negotiated for permanent arrange- 
ments, nor for any period beyond tlie month; that her household 
furniture was left in store at Chicago, where it had been stored for 
a year or more after she and her husband commenced boarding in- 
stead of housekeeping; that, while the défendant resided in Mil- 
waukee prior to her marriage,'her parents resided near Green Bay, 
Wisconsin, and no duty or obligation appears to recall her perma- 
nently to Milwaukee, although she bas some property interests 
there, in charge of local attorneys. In addition to thèse facts, the 
défendant testifies that she had no intention when she came to 
Milwaukee to make it her permanent home, and her intention then 
was, and bas constantly so remained, to return to Chicago when 
her business was completed, to retain her domicile there, in the ex- 
pectation of future employment in the Une of Insurance work which 
her husband had carried on, and for which she has since obtained 
promise. The only testimony offered in opposition to this showing 
is that of Mr. Stone and Mr. Roemer, who were respectively attor- 
ney and agent for the complainant, reeiting a conversation had 
with the défendant in connection with their call upon her in Mil- 
waukee in référence to a tender for the purpose of the présent suit, 
while awaiting the présence or advice of her counsel, wherein her 
answer to the inquiry "as to what her intentions were as to mak- 
ing Milwaukee her home" was, in substance, that she was lonesome 
in Chicago, having no relations there, and "intended to make Mil- 
waukee her home." The défendant merely dénies recollection of 
any such remark; but, in any view, the purported remark was not 
made under circumstances to constitute an estoppel (Eevnolds v. 
Adden, 136 U. S. 348, 352, 10 Sup. Ct. 843, 34 L. Ed. 360), and if 
made literally as stated, under the circumstances, cannot be treated 
as an impeachment or réfutation of her testimony as to her actual 
intention, in view of the consistency of the latter with the undis- 
puted facts. In accordance with this view, the plea must be sus- 
tained, and the bill dismissed for want of jurisdiction. It is so or- 
dered. 



CITY OF EATT CLAIRE v. PAYSON et al. 
(Circuit Court of Appeals, Seventh Circuit June 25, 1901.) 
JuBisDiCTioN DP Fbdbkai. COURTS— Citizenship of Pahtibs— Suit bt As- 

8IONEB. 

A clty In Wisconsin granted a waterworks franchise to citizens of 
another state, and contracted with the grantees for the rental of fire 
hydrants. The grantees at once asslgned their rights under the ordi- 
nanee and contract to a Wisconsin corporation, which constructed water- 
■works and furnished the hydrants requlred by the contract. The Com- 
pany also made a trust deed to a citizen of another state to secure bonds 
by which it pledged the rentals to become due from the clty for the 
payment of Interest on the bonds. Held, that the fact that the contract 
was originajly made between the clty and a citizen of another state did 
not glve a fédéral court jurisdiction of a suit by the trustée in the mort- 
gage against the clty to coUect rentals due the water eompany arising 
out of such contract, the cause of action belng one which never exlsted 
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In favor of the original grantees, but whleti aecnied In the first instance 
in favor of the company, In -wtiose right alone the action was maintain- 
able.i 

3. Equitï Jurisdiction — Enforcbmknt of Légal Liabiuty— Suit by Equita- 
ble Absignbb. 

A right of action in favor of the trustée in a mortgage given by a 
water company against a city, to enforce payment of rentals due the 
mortgagor under a contraet, can only exist by reason of some lien upon 
or equlty In sueh rentals given by the mortgage, either by express 
pledge or by opération of law; and in either case neither the trustée nor 
a receiver appointed at its instance in a foreclosure suit against the 
company can maintain a suit in equity against the clty, wtoere the com- 
pany's right of action is at law, since the holding of an équitable title 
to a légal right of action does not entitle the holder to sue in equity. 

8. Samb. 

The fact that a city has failed to levy and coUect a speclfle tax to 
create a spécial fund for the payment of water rentals, as required by 
its contraet and authorized by statute, while it may authorize a suit in 
equity to compel the levy and collection of such tax in the future, does 
not give equity jurisdlction of a suit to collect rentals previously ac- 
crued. 

On Pétition for Rehearing. For former opinion, see 107 Fed. 552. 
Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

WOODS, Circuit Judge. The first point decided on this appeal 
■was that, the city of Eau Claire and the water company both being 
corporations of Wisconsin, the assignée of one of them could not 
sue the other upon the contraet between them in a fédéral court. 
To tbis two objections are now urged. The first is that the con- 
traet of the city was not with the water company, but with Fair- 
banks, Morse & Co., described in the ordinance as "of the city of 
Chicago, state of Illinois." Does the fact affect the relations of 
the parties to this suit? It is shown both by the bill and by the 
pétition of the receiver that, upon the acceptance of the ordinance, 
Fairbanks, Morse & Co. assigned their rights thereunder to the wa- 
ter company, and that that company thereupon proceeded to build 
a System of waterworks within the city, pursuant to the terms and 
conditions of the contraet. It foUows that Fairbanks, Morse & 
Co. neither constructed, owned, nor operated the waterworks, and 
could hâve had no claim uuder the contraet against the city for 
rentals or for other cause arising out of the opération of the plant. 
Whatever liability there is on the part of the city for rentals ac- 
crued directly to the water company. It never existed in favor of 
and was never assigned by Fairbanks, Morse & Co. to the water 
company. When a franchise is thus conferred upon a nominal 
grantee, for whom forthwith a local company is substituted by as- 
signment, who proceeds to construct and operate the contemplated 
System of Works, is to be said that for the life of the charter — 30. 
or 60 years — ail causes of action in favor of the company, if as- 
signed to a citizen and résident of another state, will be cogniza- 
ble in the fédéral court merely because the company came into pos- 

1 Diverse citizenship as ground of fédéral Jurisdictlon, see notes to Shipp 
T. Williams, 10 O. 0. A. 249, and Mason v. Dullagham, 27 0. C. A. 29& 
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session of the franchise by assignment from the nominal nonresi- 
dent holder, instead of by direct grant from the city. It is not to 
be believed that congress contemplated such resuit, nor is it clear 
that the language of the statute compels it. Morgan v. Gay, 19 
Wall. 81, 22 L. Ed. 100; Metcalf v. City of Watertown, 128 U. S. 
586, 9 Sup. et. 173, 32 L. Ed. 543. See, also, Adams v. Shirk, 44 
C. 0. A. 653, 105 Fed. 659; Smith v. Packard, 89 C. G. A. 294, 98 
Ped. 793. It is to be observed, too, that a large percentage of the 
amount alleged to be due from the city is for the rent of 119 hy- 
drants not required by the ordinance, and to that estent certainly 
the cause of action does not arise out of the contract evidenced by 
that ordinance. The whole question, however, is unimportant, be- 
cause the record does not show that the members of the ârm of Fair- 
banks, Morse & Co. (not alleged to be a corporation) were not rési- 
dent citizens of Wisconsin when the suit was brought. The de- 
scription in the ordinance, if otherwise sufficient, as it clearly is 
not, to show the citizenship of the members of the ârm, or of the 
corporation if it be one, relates only to the date of the passage of 
the ordinance. ' 

The second objection is that "the complainants, through the re- 
ceiver," are not "seeking to enforce against the city any right of 
action which has by the trust deed been assigned to the complain- 
ants"; that "under the laws of Wisconsin the trust deed did not 
operate to assign anything, and the complainants could not hâve 
sued on the theory that they had acquired title to any légal or équi- 
table interest in the contract, or to any rights of action of the wa- 
ter Company thereunder"; and that, upon the appointment of the 
receiver, "per force of law the complainants became entitled to the 
rights incident to lawful possession, and were thus subrogated to 
the rights of the water company respecting rents and profits, with- 
out assignment and regardless thereof, if any [assignment] had been 
made." This is a distinct departure from the theory of the bill and 
of the original brief s and the argument at the hearing. "The bill char- 
ges," says the original brief for the appellees, "that under said or- 
dinance certain hydrant rentals therein provided for were charged 
with the payment of interest on any bonds which might be issued 
for the construction of the waterworks plant;" and, besides other 
expressions of like signiflcance, the supplemental brief for the re- 
ceiver says: "The receiver represents ail interests and property to 
which the lien of the mortgage extends. It extends to the hydrant 
rentals, and the moneys raised to pay the same constitute a trust 
fund upon which the bondholders bave a spécifie lien and primary 
claim to so much thereof as may be necessary to discharge interest 
on their bonds." The gênerai doctrine is that the lien of a mort- 
gage, even when it in terms embraces the income of the property 
mortgaged, will attach only to income that accrues after the bring- 
ing of a suit to foreclose (Dow v. Railroad Co., 124 U. S. 652, 8 Sup. 
et. 673, 31 L. Ed. 565; Sage v. Railroad Co., 125 U. S. 361, 8 Sup. 
et. 887, 31 L. Ed. 694, and cases cited); but if the express assign- 
ment stipulated in this deed of trust be ignored, and the appellees 
be allowed to assume the attitude of claiming such équitable in- 
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terest in the accrued and unpaid rentals as results from the ap- 
pointment of a receiver under the doctrine of Gaynor v. Blewett, 
82 Wis. 313, 52 N. W. 313, and authorities there cited, it was nev- 
ertheless an interest acquired by force of the mortgage, operating, 
in effect, as an assignment of a chose in action, payment of which 
may be enforced only by an appropriate procednre. It affords no 
ground for distinguishing this from the case of New York Guaranty 
Co. T. Memphis Water Co., 107 U. S. 205, 3 Sup, Ct. 279, 27 L. Ed. 
484, cited in our opinion, that in Wisconsin a mortgage does not 
transfer title, and that in Tennessee it does (if that be so), since in 
both cases the subject of the transfer was a chose in action aris- 
ing ont of an ordinance of which no delivery could hâve been made 
or intended, and the assignment of necessity carried only an équi- 
table interest. It results, therefore, as we flrst held, that for the 
purpose of compelling payment of the accrued rentals the city was 
not a proper party to the suit. There was in fact no spécial fund 
arising from a spécial tax levied and collected as contemplated by 
the ordinance of the city and the statute of the state. Out of the 
gênerai levy, though intended to include provision for the payment 
of water rentals, no amount had been set aside as a hydrant fund. 
But no sufiQcient reason is shown for invoking the doctrine that 
equity will treat as done what ought to hâve been done. That doc- 
trine can reasonably be invoked only when adéquate relief at law 
is impracticable. The ultimate relief sought in this instance is a 
judgment for the payment of money according to promise, and it 
would add nothing to the remedy to obtain a decree in equity that 
the défendant bas or ought to bave in its possession a fund of its 
own production or création with which to pay the debt, and subject 
to a lien for that purpose. The pétition does not seem to adhère 
consistently to the assertion that "the complainants could not hâve 
sued on the theory that they had acquired title to any légal or équi- 
table interest in the contract or to any right of action of the water 
Company thereunder." In the discussion of the question of juris- 
diction in equity, after reaflQrmation of that proposition on the au- 
thority of décisions referred to, it is insisted that, "upon the facts 
appearing, other décisions show that the contract, in connection 
with the trust deed to which the city bas by its contract made it- 
self a party, does operate to give the complainant trustée a lien 
upon the fund in possession of the city, and that such fund is pro 
tanto impressed with a trust requiring that it be applied to the pay- 
ment of interest on the bonds." 

It is urged further that the water company has the right to hâve 
a spécifie fund raised for the payment of hydrant rentals, and that 
the complainants hâve additional reasons for invoking équitable 
relief, in that "they hâve no title to the rights of the water company 
as against the city, but merely an équitable lien thereon, which 
equity only can enforce by giving the complainants possession, and 
thus subrogating them to the water company's rights incident to 
rightful possession." This is but a répétition of the attempt to 
évade the effect of the trust deed as an assignment or pledge of the 
hydrant rentals. Subrogation, like other équitable doctrines, is in- 
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voked when conscience requires it, to effect the purpose of an assign- 
ment when none in fact had been executed, or to supply an essen- 
tial defect in an assignment made; but what précèdent can be found 
for invoking subrogation in lieu of an actual assignment in no re- 
spect defective? Tbe only présent purpose or effect would seem to 
be to make cognizable in equity a dispute whicL. otherwise must be 
determined at law. By force of the express assignment in this in- 
stance, it is true, the trustée in the deed of trust acquired only an 
equity in the rentals due from the city, but the right was in no 
sensé dépendent on possession of the waterworks plant or upon the 
doctrine of subrogation. The water company could hâve sued at 
law to recover any sum due, and so could the trustée, in the name 
of the water company, for the uses of the trust, and so now may the 
receiver sue at law for the recovery of the sums in question. It is, 
perhaps, true that the water company, by a suit in equity, might 
hâve compelled the annual levy and collection of the spécifie tax 
stipulated, and the setting apart of the proceeds as a spécial fund 
to be used only in the manner stipulated, and it may be that, if 
that relief had been sought in the présent bill, the making of the 
city a défendant would hâve been proper and necessary; but ail 
that is aside from the question, by what form of action or proceed- 
ing may the city be compelled to pay rentals due, for which, in vio- 
lation of the contract, there had been a failure to levy and collect, 
and to set aside the proceeds of the spécial tax contemplated? It 
is conceded in the pétition "that the holding of an équitable title 
to a légal right of action does not entitle the holder to sue in equi- 
ty, and that a right of action cannot be made cognizable in equity 
by praying équitable relief not essential to the légal relief prayed"'; 
and, that much conceded, there is nothing left of this dispute in its 
présent aspect. To paraphrase the language of the opinion of the 
suprême court in the Memphis Case, it may be that the court be- 
low has power to direct the receiver to prosecute a proceeding 
against the city, as ancillary to its administration of the mortgage 
fund, to compel payment of the sum due, "but it must be a proper 
proceeding adapted to the nature of the demand." See White v. 
Ewing, 159 U. S. 36, 15 Sup. Ct. 1018, 40 L. Ed. 67; Krippendorf v. 
Hyde, 110 U. S. 276, 287, 4 Sup. Ct. 27, 28 L. Ed. 145. "The form 
of the proceeding," it was said in the last case, "must be deter- 
mined by the circumstances of the case." In this instance, follow- 
ing the opinion in the Memphis Case, it would seem that the pro- 
ceeding should be conformed to an action at law, with a right of 
trial by jury if insisted upon; but the point which we décide now, 
as before, is that without a regular and formai trial and détermi- 
nation of the fact and amount of liability on the part of the city 
the court erred in requiring, as it did, a part of the sum demanded 
to be paid to the receiver, The pétition is denied. 
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HOME INS. CO. OF NEW YORK et al. v. VIRGINIA-CAROLIXA 
CHEMICAL CO. et al. 

(Circuit Court, D. South Carolina. June 13, 1901.) 

1. JUKISDICTION OP FEDERAL COURTS— CiTIZENSHIP DP PARTIES— A^•CILLARY 

SOITS. 

A number of actions at law were brought in a state court by the 
same plaintiff against différent insurance companies on policies cover- 
ing the same property. Ail of such actions were removed into a circuit 
court of the United States, except one, in whlch the amount involved 
was less than $2,000. Thereafter certain of the défendants tiled a bill 
In equity in said circuit court against ail the other parties in the sev- 
eral actions, alleglng that by the terms of each of the policies sued on 
the liability of the Company issuing it was limited to the same pro- 
portion of the total loss whieh such policy bore to the total insurance, 
whlch it was stipulated should equal 90 per cent, of the value of the 
property insured, the insured to be regarded as insurer for any defl- 
ciency of insurance below such 90 per cent; that the value of the 
property was in dispute in each of the several actions, and a single 
détermination of such value, which would be binding on ail the par- 
ties in interest, was essential to the protection of the rights of the 
several insurers, and to a détermination of the amount of their several 
liability under such provision of their policies. The bill prayed that 
the further prosecution of ail the actions at law be enjoined, and the 
liability of the respective insurers determined and adjusted by the 
court as a court of equity, under such bill. Htldi, that such suit was 
supplemental and anclllary to the actions at law, within the nile de- 
terminlng fédéral jurisdiction, and could be maintained, without re- 
gard to the citizenship or résidence of the parties, i 

2. Insurance— Valued-Policy Law— South Carolina Statutb. 

The provision of Act S. C. Feb. 28, 1896 (22 St. at Large, 113, 114), 
that after the expiration of 60 days an insurer in a flre insurance policy 
shall be estopped to deny the truth of the statements in the applica- 
tion which was adopted, "except for fraud in making the application 
for insurance," does not preclude an insurer from contesting the valu- 
ation placed upon the property in the application and policy, where it 
is alleged that such valuation exceeded the true value of the property 
by more than 100 per cent., and that its adoption was secured by the 
fraudulent misrepresentation and concealment of the insured. 

8. Equity Jurisdiction— Grounds—Repormation of Insurance Policy. 

A bill filed by a number of insurance companies, each of whlch has 
issued a policy covering the same property, and each of which has been 
sued at law on such policy, which allèges facts showing that it is nec- 
essary to détermine the value of the property insured In order to fix 
the amount of total liability and to apportion the same between the 
several insurers under the terms of their policies, and whlch also al- 
lèges that the property was greatly overvalued in the policies through 
the fraud of the insured, states a cause of action within the jurisdic- 
tion of equity for a uniform reformation of the policies as to the value 
stated therein and the adjustment of the loss between them, nelther 
of which can be accomplished through the several actions at law. 

4 FEDERAL Cotjirrs— Injunction— Restrainikg Actions in State Court. 

The same plaintiff commenced a number of actions in a state court on 
Insurance policies covering the same property, some of which actions 
were removed by the défendants into a circuit court of the United 
States. Two of such défendants flied an anclllary bill in that court, 
making the plaintiff and ail other insurers of the property défendants, 
alleging that ail the insurance contracts were, by their terms, interde- 

1 Diverse citizenship as ground of fédéral jurisdiction, see notes to Shipp 
V. Williams, 10 C. O. A. 249; Mason v. DuUagham, 27 0. C. A. 29». 
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pendent, and setting up certain equltlea necessary to be adjudicated 
before the Hablllty of any one of the insurers under its pollcy could 
be determined. Seld, that nelther the fact that actions on some of 
the policies were pending in the state court nor that such court re- 
fused to surrender jurisdiction of those sought to be removed deprived 
the fédéral court of jurlsdlction to enjoln the further prosecution by 
the insured of any of the actions In elther court untU a hearing on the 
blll. Such an Injunctlon does not deny the jurlsdlction of the state 
court, nor affect to Interfère wlth It, but opérâtes only on the plaintilî 
In the actions to prevent him from maklng an unfalr use of the pro- 
cesses of courts of law to deprlve the complalnants of rights which, 
under the facts alleged in the blll, such courts cannot adequately pro- 
tect 

5. EqtJlTT JURISDIOTION— ENJOINING ACTIONS AT LAW— CONSTITUTIONAL RiGHT 

TO JDBT TBIAL. 

The constltutional provision securlng the right of trial by jury in 
actions at law does not aflect the power of a court of equity to draw 
to Itself the trial of matters In Issue in pending actions at law, where 
it is shown that there are other matters substantlally affeeting the 
rights of the parties in such actions which are cognizable only In equity. 

6. Equity Pleading— Mdltipariousnbss. 

The joinder In a blll of two or more complainants havlng separate 
Interests does not render such blll multifarious where the relief sought 
by each involves the same questions, requlres the same évidence, and 
leads to the same decree. 

In Equity. On demurrer to bill and plea. 

Thls is a bill flled by the Home Insurance Company of New York and 
the German-American Insurance Company of New ïork against the Vlr- 
ginla-Carollna Chemical Company, the Hartford Flre Insurance Company, 
of Hartford, Conn., the National Flre Insurance Company, of Hartford, 
Conn., the Conneetlcut Insurance Company of Hartford, Conn., the Phcenlx 
Assurance Company, of London, the Liverpool & London & Globe Insur- 
ance Company, the Scottlsh Union & National Insurance Company, the 
North British & Mercantile Insurance Company of Edinburgh, the Oaledonla 
Insurance Company, of Scotland, the London Assurance Corporation, the 
Commercial Union Assurance Company, Limited, the Manchester Flre In- 
surance Company, the Lancashire Insurance Company, of Manchester, the 
Norwlch Union Flre Insurance Society, and the Western Assurance Com- 
pany, of Toronto, Canada. An action at law had been brought by the 
Virglnia-Carolina Chemical Company against each one of thèse Insurance 
companles complalnants and défendants in thls bill in the court of common 
pleas of Charleston county, S. C. They were removed into thls court. A 
motion to remand was made in each case, and the motions were severally 
refused. Thèse cases are now on flie In thls court for trial. Another suit 
was brought at law by the Virginia-Carollna Chemical Company against 
the London Assurance Corporation, in the court of common pleas afore- 
said, for a sum less than $2,000, and sald cause was not removed into thls 
court. Under thèse clrcumstances thls blll Is filed. After setting forth the 
names of the several Insurance companles complalnants and défendants, 
and the jurlsdlctipnal facts as to amount and citlzenship, the bill proceeds 
to state: That each of the Insurance companles named above. In Septem- 
ber or October, 1890, Issued a pollcy of Insurance, each pollcy, except in the 
name of the Insurer, the date, and the amoimt of the rlsk, belng in every 
respect identlcal. In each of sald policies the company therein named as 
insurer agreed to Insure W. G. Crenshaw, Jr., In the amount stated in the 
pollcy, with the statement In each pollcy that the loss, if any should oc- 
cur thereunder, would be payable to sald Crenshaw or to the Virglnia- 
Carolina Chemical Company, as interest mlght appear; the Insurance be- 
lng effected upon the same property descrlbed in each pollcy, the same 
being ail located In the state of South Carollna, and each pollcy havlng 
been executed at Greenville, South Carollna. That after the exécution of 
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the said several policles, to wit, on 20th November, 1899, there was In- 
dorsed upon each policy a statement that the interest of W. G. Crenshaw, 
Jr., in the property covered by said policy of insurance had been eonveyed 
to tbe Virginia-Carolina Chemical Company with the knowledge and assent 
of the insurer. ïhat the values of the buildings described in said policies 
and insured therein are stated by the insured In each policy. That such 
values were received and written in said policles upon the statement and 
information of the Virginia-Carolina Chemical Company, upon which the 
insurance eompanies relied, and on which they were compelled to rely, 
wholly. That the contracts of insurance were entered into because of this 
reliance, and but for such reliance would not hâve been entered into; and 
this was well known to the Virginia-Carolina Chemical Company. That in 
June, 1900, a flre occurred, which partlally destroyed the property Insured. 
That proofs of loss were made, identical in every respect, to each of the 
insurance eompanies. That said proofs of loss are defective, in that they 
do not contain plans and spécifications of any buildings, fixtures, and ma- 
chinery destroyed or damaged, which the terms of the policies called for, 
and which, on demand by the said insurance eompanies, the Virginia- 
Carolina Chemical Company bas failed and refused to furnlsh. That in 
October, 1900, separate suits were brought in the court of commou pleas 
of Charleston county by the said Virginia-Carolina Chemical Company 
against such of said insurance eompanies on each policy, making claim in 
each suit for the amount claimed in the proofs of loss, as for a total loss. 
That ail thèse suits hâve been removed into this court, except that against 
the London Assurance Corporation. That, notwithstanding this removal of 
said suits, the Virginia-Carolina Chemical Company is still prosecuting them 
in the state court, and maintains that the said state court has jurisdiction 
to control, hear, and try said causes, and dispose of ail matters arising 
therein. That thus a conflict between the two courts will arise, and com- 
plalnants will be harassed by a multiplicity of suits. The exact averments 
of the blU which follow will be set out, as they are to a crucial point: 
"Your orators show that by the terms of each of the insurance policies 
issued by your orators and the other insurers upon said property described 
in said Exhibit A it Is provided that no Company shall be liable under Its 
policy for a greater proportion of any loss on the described property, or 
for loss by and expense of removal from promises endangered by flre, than 
the amoimt insured by such policy shall bear to the whole insurance, 
whether valid or not, or by solvent or insolvent Insurers, covering sucli 
property. That It is further provided in each of said policies of Insurance 
as a part of the considération thereof, and the basis upon which the rate 
of premium was fixed, that the assured shall maintain Insurance on each item 
of the property insured thereunder to the estent of nlnety (90) per cent of 
the cash value thereof; and that, faillng so to do, the assured shall be an 
insurer to the extent of such déficit, and in that event shall bear his, her, or 
their proportion of any loss: provided, however, that whenever the loss does 
not exceed flve (5) per cent, of the amount of insurance involved, the co- 
insurance clause need not apply in the adjustment Your orators show, 
therefore: That, if they and the other insurance eompanies are liable at ail 
to said Virginia-Carolina Chemical Company under said policles of insurance, 
— which, however, your orators, for the reasons hereafter more fuUy stated. 
do not admit, but deny, — ^that each is liable for a proportion only of said 
loss, to wit, as the amount of the policy of each insurer bears to the total 
insurance, including in such total insurance any amount for which the said 
Virginia-Carolina Chemical Company may be liable to each as a co-insurer 
in the event it should hâve failed to maintain insurance to the extent of 
uinety (90) per cent of the value of the property insured. That, in order to 
do justice between said eompanies, and to carry out the provisions of said 
contract, it is necessary that the a:mount of loss, if any, should be ascer- 
tained. That the amount of insurance maintained should be ascertained. 
That the per cent, that such insurance bears to the value of the property 
Insured should be ascertained and fixed, and that the amount, if any, that 
the insured is liable to contribute as a co-insurer should be ascertained and 
flxed; and that, if the court should hold that your orators and the other In- 
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surance companles are llable at ail, tliat the loss should be apportioned be- 
tween each of said insurers and the insured in accordance wlth the terms 
and stipulations of their contracts as hereiubefore set forth. That by virtue 
of said conti-acts of insurance each insurer Is interested in the liabllity of the 
other, and In the liability of the assured as a co-insurer. That, if thèse ser- 
eral matters are to be aseertained in slxteen différent suits at law by dif- 
férent Juries, through différent trials, in one case one set of values might be 
flxed, in another another set of values might be fixed, and in this way one 
insurance eompany might be called upon to pay its proportion lu one case 
upon a difiCerent ratio than might be fixed in each of the other cases of the 
other insurers; so that instead of the insurers, if liable at ail, paying iu 
accordance with their covenants, they would pay in accordance with the 
discordant findings, of separate juries in separate trials, and perhaps in sep- 
arate tribunals and jurisdictlons. Your orators show that this présents a 
case for the ascertalnment of whether any liability at ail exists, and, if there 
be any, then for making a common apportlonment and determinlng the con- 
tribution which each of the insurers, including the insured as a co-insurer 
(if it should be found to be liable as such), should bear the common loss; 
that this can only be done in a court of equity, where matters of account, 
apportionment, and contribution are cognizable; and that the several com- 
mon-law actions against the several insurers should be enjolned, and the 
whole matter settled In one suit on the equity side of the court, where 
alone the matters Involved are properly cognizable." That a large amount 
of the property afCected by the lire, to wlt, a quantity of lead, has been 
saved, and that for this the insurance companies are entitled to a propor- 
tionate crédit on their policies. That the Virginia-Carolina Chemical Com- 
pany claims that they are entitled as against the insurers to the total value 
of the property stated in the policies, to wlt, $69,380, for the proportionate 
value of which sum each insurer is liable, the proportion being flxed by the 
ratio the sum insured bears to the whole value of the property. That this 
claim as to the value of ail the property insured is based upon an act of 
assembly of the state of South Carolina approved February 28, 1806, en- 
titled "An act to regulate the issue of policies by fire insurance companies." 
That this act is invalid, in that the tltle is not consistent with its contents. 
That the real value of the property covered by Insurance was $31,000, and 
not $69,380, as expressed in the policies, and that this latter sum was put 
in the policies solely upon the information of the Virginia-Carolina Chemical 
Company, as the property insured was so situated and in such a condition 
that the insurers could not thoroughly examine It in its built and com- 
pleted condition. That the Virginia-Carolina Chemical Company well knew 
this, and that the insurers were compelled to rely, and did in fact rely, 
only on its représentations; and, notwithstanding this, it grossly overestl- 
mated the value of the property and Included in the valuation loss of busi- 
ness, loss of profits, and other matters, not proper éléments of value, and 
which are not required to be valued by the law of South Carolina. That 
this overvaluation exceeds the true value one hundred per cent, and that 
it is in fact a misrepresentatlon and concealment so gross as to operate as 
a fraud upon the insurers, and will either avoid the policies, or, at the least, 
avoid them to the extent of the overvaluation. That this is an ancillary 
suit to the suits at law, and that the jurisdiction of this court is not af- 
fected by the citlzenshlp of the parties, or the amount in controversy. 

The prayer of the bill (ansTs^er under oath being waived) is: 

"(1) That the défendant the Virginia-Carolina Chemical Company be en- 
jolned from prosecuting any further the suits originally brought iu the state 
court, or from undertaking to enforce their rights in apy court, except in 
this court in this case. (2) That they be enjolned from prosecuting the 
suits at law removed into this court (3) That the Virginia-Carolina Chem- 
ical Company is bound to furnish each insurer with verifled plans and spécifi- 
cations of the buildings destroyed by fire, and such plans and spécifications 
should hâve been furnished withln 60 days from the happening of the fire, 
and more than 60 days before commencement of suit; and, having failed 
so to furnish them, it is not entitled to recover on any policy. (4) That 
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the act of assembly of the state of South Carolina, so far as It provides 
that in case of total loss by are the insured shall be entitled to recover 
the full amount of Insurance, and a proportlonate amount in case of par- 
tial loss, is unconstitutional and void. (5) That, if your orators and the In- 
surance companies défendants hereto, or any of them, shall be held to be 
liable in any amount to said Virginia-Carolina Chemical Company, that the 
llability be decreed to be one calling for a contribution and apportioument 
on the part of each company so liable in the proportion that the Insurance 
which It may hâve upon the property insured bears to the total iusurance 
upon such property, whether valid or not, including the sum, if any, for 
which such assured may be, under the terms of its contract of Insurance, 
liable as a co-insurer, and that an accounting be had to ascertain what the 
actual cash value of the property destroyed or damaged by tire may be, 
and the amount, if any, for which your orators and said other Insurance 
companies may be liable to said Virginia-CaroUna Chemical Company, to- 
gether with the amount of salvage, if any, vyhich should be credited upon 
said loss; and also that an accounting be had of the amount of Insurance 
upon said property, including any amount for which said Virginia-Carolina 
Chemical Company may be a co-insurer. (6) That the values stated by the 
Virginia-Carolina Chemical Company in the said several policies of Insur- 
ance issued to it as aforesaid be decreed to hâve been flxed by the said 
Virginia-Carolina Chemical Company, and not to hâve been flxed by your 
orators and said other Insurance companies, but to hâve been accepted by 
them relying upon the said Virginia-Carolina Chemical Company. That it 
be decreed that your orators and said other Insurance companies had a 
right to rely upon and accept the said values so flxed by said Virginia- 
Carolina Chemical Company as true. That it be decreed that the same 
are not the values of said property so insured, but that the same are so 
grossly excessive as to amount in law to a misrepresentation and conceal- 
ment of the true values of said property, which render the same not bind- 
ing upon your orators and said other insurance companies. That by reason 
of such misrepresentation and concealment the minds of your orators and 
said other Insurance companies hâve never met with the said Virginia-Caro- 
lina Chemical Company upon a contract of insurance, and that the said 
policies be set aside, and decreed to be null and void, because of said mis- 
representation and concealment of the true values of said property. That 
if the court shall decree that said entire policies are not rendered invalid 
by such misrepresentation and concealment, that it will decree that so much 
of said contracts of insurance as fix said values be declared invalid, and be 
set aside, because of such misrepresentation and concealment. (7) For a 
référence to a master to take the account and ascertain how the sums be 
distributed." 

In the exhibit attached to each of the policies, and referred to in the 
bill, is a statement of the values of the buildings described in each of the 
policies, and stated by the insured to be, and the insured and the insurer 
thereby fix the amounts of the insurance to be carried thereon, respectlvely 
as foUows: In this statement the buildings said to bave been destroyed 
by fire, to wit, Nos. 9 and 10 and 13, are thus described: "Value oî build- 
ings 9 and 10, $69,380. Value Of building 13, S250. Nos. 9 and 10 are in- 
sured at $69,380. No. 13 is insured at $250. To comply with act of the 
gênerai assembly of the state of South Carolina regulating the issue of 
policies by fire insurance companies, approved Peb. 28, 1896." 

To this bill the défendant interposes a demurrer, substantiated 
by a plea. There are six grounds of demurrers stated: 

"(1) That It appears by the record that the court of common pleas for 
Charleston county adjudged as matter of law that the suits against the 
several complainants and défendants in that court were not removable, and 
retained jurisdiction thereof. In such case this court has no power to en- 
Join or restraln the further prosecution of the suits In the state court. (2) 
That it appears by the record that the court of common pleas aforesaid 
had acquired jurisdiction of the said several suits before this bill was filed. 
In such case this court has no jurisdiction or power to enjoin or restrain 
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the further prosecutlon of thé sald sults In said court of common pleas. 
(3) That as to so much of the bill as seeks to enjoin the défendant the 
Vlrglnla-Carolina Chemical Company from prosecuting its suit agalnst the 
Iiondon Assurance- Corporation In the court of common pleas of Charleston 
county, that the amount In controversy in sald suit, as appears by the 
record, Is below $2,000, In -whieh case thls court cannot take jurlsdiction of 
It, elther In Its original or removal jurlsdiction. (4) That ail of the suits 
removed Into thls court are actions at law, in each of whlch the plaintiff 
is entltled to a trial by jury, of which thls court, sitting as a court of 
equity, cannot deprive it by consolidation of them ail in an équitable pro- 
ceeding. (5) ïhat the bill Is multifarlous. (6) That complalnants hâve a 
plain, adéquate, and complète remedy at law, and that thelr bill is without 
equity." The plea sets up that the complalnants are elther allens, or citi- 
zens of States other than South Oarolina, and that défendant is a citizen of 
Virginia; and that this court cannot take jurlsdiction thereof, as défendant 
objects thereto, and by thls plea it does so object. 

Smythe, Lee & Frost and King & Spalding, for complainant. 
Mitchell & Smith, for défendants. 

As to the Plea. 

SIMONTON, Circuit Judge (after stating the facts). The act 
of 1887-88 (25 Stat. 433) provides that no civil suit shall be brought 
before either of the circuit courts of the United States against any 
person by any original process or proceeding in any other district 
than that whereof he is an inhabitant, but where the jurlsdiction is 
founded only on the fact that the action is between citizens of différ- 
ent States suit shall be brought only in the district of the résidence 
of either the plaintiff or the défendant. The complalnants are cor- 
porations of the state of New York, and the défendant, a corporation 
of the state of Virginia, can claim the right as against them to be 
sued only in the district of which it is an inhabitant, to wit, the 
state creating it. Railroad Cîo. v. Koontz, 104 U. S. 5, 26 L. Ed. 643. 
If, therefore, the présent suit be brought in the original jurisdiction 
of the court, it cannot be entertained. But, if it be an ancillary 
proceeding, then the suit can be entertained, notwithstanding the 
citizenship and place of résidence of the several parties. White v. 
Ewing, 159 U. S. 39, 15 Sup. Ct. 1018, 40 L. Ed. 67. Is this an an- 
cillary suit? There are in this court, subject to its jurisdiction, and 
on its files for trial, certain cases at law brought by the Virginia-Car- 
olina Chemical Company against many insurance companies, among 
them thèse complainants. The cases are severaJ in their nature. This 
bill is flled by the complainants, alleging that by reason of the exist- 
ence of certain equities which cannot be set up at law the prosecu- 
tlon of such suits will work manifest wrong and injustice to them; 
that thèse equities are common to ail the suits; that by the very 
terms of the contracts they are interdependent, and are involved, 
the one in the other; and that no recovery can be had against any 
one défendant at law without référence to and comparison with the 
recovery against each of the other défendants. The question is not 
whether the proceeding is supplemental or ancillary or is inde- 
pendent and original in the sensé of the rules of equity pleading, but 
whether it is supplemental and ancillary, or is to be considered en- 
tirely new and original, in thé sensé which the suprême court has 
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sanctioned, with référence to thé line which divides the jurisdiction 
of the fédéral courts from that of the state courts. No one, for in- 
stance, says Miller, J., in Minnesota Ey. Co. v. St. Paul Ry. Co., 2 
Wall. 633, 17 L. Ed. 88«, would hesitate to say that according to the 
English chancery practice a bill to enjoin a judgment at law is an 
original bill in the chancery sensé of the word. Yet this court has 
decided many times that, when a bill is filed in the circuit court to 
enjoin a judgment of that court, it is not to be considered as an 
original bill, but as a continuation of the proceeding at law. In 
Freeman v. Howe, 24 How. 460, 16 L. Ed. 749, the principle is thus 
stated: 

"A bill filed on the equlty slde of the court to restraln or regulate judg- 
ments or sults at law in the same court, and thereby prevent injustice or 
an inéquitable advantage under mesne or final process, is not an original 
suit, but ancUlary and dépendent, supplementary merely to the original suit 
eut of which It has arisen, and maintained wlthout référence to the citizen- 
ship or résidence of the parties." 

This principle is practically applied in Dewey v. Coal Co., 123 U. S. 
331, 8 Sup. et. 148, 31 L. Ed. 179. This gas coal company brought 
its action at law against Dewey & Go. in a state court of West Vir- 
ginia upon a coal contract. The case was removed into the circuit 
court of the United States for the district of West Virginia upon the 
ground of diversity of citizenship, the plaintiffs being a corpora- 
tion of the state of New York. Pending this suit the défendants at 
law filed a bill on the equity side of the court against the plaintiff in 
the action at law and another corporation, the West Fairmount & 
Marion Consolidated Gas Coal Company, to whom the flrst-named 
company had assigned its property, setting up certain equities, and 
praying relief, among other things, that the action at law be stayed. 
T3ie défendants in equity flled a demurrer and plea to the bill, chal- 
lenging the jurisdiction of the court, in that some of the complain- 
ants were citizens of the same state as the défendant the Consolidat- 
ed Gas Coal Company. The objection was oTerruled by the court, 
saying: 

"The suit in equity was an exercise of jurisdiction on the part of the 
court aneillary to that which It had already acquired in the action at law, 
which it might well entertain according to the rule adjudged in Krippen- 
dorf V. Hyde, 110 V. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 145, and Pacific Ry. 
Co. V. Missouri Pac. B. Co., 111 U. S. 505, 4 Sup. Ct. 583, 28 L. Ed. 498. 
The plea is overruled." 

The demurrer, as has been seen, contains six distinct causes of 
demurrer. The sixth and last ground is for want of equity in the 
bill. This will be flrst considered. The bill charges that the prop- 
erty insured, by reason of fraudulent misrepresentation and conceal- 
ment, was placed at a raluation exceeding its true value 100 per 
cent. ; that the contracta of insurance were made with référence to 
the value of the property at risk, and the liability of each complain- 
ant was measured by the proportion which the amount of risk as- 
sumed by it bore to the actual loss, taking into considération the 
whole amount of risks assumed. The flrst question which arises is, 
can the question of the valuation of the property at risk be now in- 
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quired into in view of the législation of thé state of South Carolina 
on this subject? Or, in other words, does not the législation of 
South Carolina treat the valuation put upon the property by insurer 
and insured at the time of effecting the insurance as final and con- 
clusive, and estop both parties from thereafter disputing it? The 
terme of the act (22 St. at Large, pp. 113, 114) are as follows: 

"No Company or Individuals writing tire insurance policies doing business 
in thls State shall issue policies for more ttian the value to be stated in 
the policy, amount of the value of the property to be Insured, tlie amount 
of Insurance to be flxed by the insurer and insured at or before the time of 
issuing sald policies, and in case of total loss by fire the insured shall be 
entitled to recover the full amount of insurance and a proportionate amount 
in case of partial loss. Provided, two or more policies vyritten upon the 
same property shall be deemed and held contributive insurance, and if the 
aggregate sum of ail such insurance exceed the insurable value of the 
property as agreed by the insurer and the insured in the event of total or 
partial loss, each Company shall be llable for its pro rata share of said 
insurance. No statement in the application for insurance shall be held to 
prevent a recovery before a jury on sald policy in case of partial or total 
loss. iProvlded, after the expiration of slxty days the insurer shall be es- 
topped to deny the truth of the statement In the application for insurance 
which was adopted, except for fraud In making the application for insur- 
ance." Approved February 28, 1896. 

It is contended that this act does not comply with the provision of 
the constitution ; that each act must express in its title the subject 
of the act. Discussion of this point is unnecessary. The bill char- 
ges that the sum flxed in this policy was so flxed through misrepre- 
sentations, fraud, and concealment. We are discussing a demurrer. 
Fraud vitiates ail contracts. This act itself excludes from the estop- 
pel under the contract statements adopted through fraud. The com- 
plainants are not estopped from proving, if they can, fraudulent mis- 
representation and concealment, and to this extent correcting the 
policy as to the value of proper^ insured; and it may be well said 
that if, in 16 separate suits, the question of valuation be left to as 
many juries, we may hâve in each case a différent valuation, and that 
just proportion secured to each company of its share in the whole 
loss will be lost and destroyed. The clause in the policy bearing 
upon this point is as followsj provision having been made in another 
part of the policy that the insured shall maintain an insurance on 
the property equal to 90 per cent, of its cash value, each policy fur- 
ther providing: 

' "This Company shall not be liable xmder this policy for a greater propor- 
tion of any loss on the described property, or for loss by and expense of 
removal from the premises endangered by the flre, than the amount hereby 
insured shall bear to the whole Insurance, whether valld or not, or by sol- 
vent or insolvent insurers covering: such property," 

In order, therefore, in each casé to ascertaln the amount to be 
paid by each insurer if liability exist, the policy must be reformed in 
so far as it states the value of the property insured; and then the 
proportion which the amount or sum each assumed bears to the en- 
tire insurance must be ascertained. If the statements of the bill 
in this regard are true, — and for the purposes of this demurrer we 
must take them as true,— then complainants hâve set up an equity 
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to maintain their bill, and they hâve no plain, adéquate, and com- 
plète remedy at law. 

As to the other grounds of demurrer: The cases at law brought 
originally in the state court hâve been removed into this court, and 
a motion to remand them has been refused. It is the law, there- 
lore, of this case, that those removed cases are wholly within the 
jurisdiction of this court, and that the state court has lost jurisdic- 
tion of them. Kern v, Huidekoper, 103 U, S. 493, 26 L. Ed. 354. The 
causes and the parties being thus in this court, subject to its juris- 
diction, the présent complainants flled their bill setting forth certain 
reasons why they cannot obtain plain, adéquate, and complète relief 
at law. The controversy being thus in this court, and it appearing 
by the facts stated in the bill that complète justice cannot be done to 
the parties to it without deciding upon thèse equities, it is compétent 
for this court to call upon the défendant to answer thèse alléga- 
tions of the bill, and in the meantime to desist from seeking relief at 
law, or in any other jurisdiction. It is not claimed that the circuit 
court of the United States has the right to enjoin further proceed- 
ings in an action in the state court simply because, in the opinion of 
the circuit court, the cause is removable, in which opinion the state 
court has not concurred. The state court is not bound to surrender 
its jurisdiction of a suit simply because a pétition for removal has 
been flled. Stone v. South Carolina, 117 U. S. 432, 6 Sup. Ct. 799, 
29 L. Ed. 962. The state court has the right to décide for itself 
whether, admitting ail the facts stated in the pétition for removal, 
the petitioner, as a matter of law, is entitled to the removal. Rail- 
way Ck). v. Dunn, 122 U. S. 516, 7 Sup. Ct. 1262, 30 L. Ed. 1159. This 
being so, no injunction can issue from this court restraining the state 
court simply because, in the opinion of this court, the case was re- 
movable. But, although this is the law, still, if the state court refuse 
to remove the cause, the party seeking the removal may enter a copy 
of the record in the circuit court, and that court may, if it think 
proper, entertain jurisdiction, and pass on the merits of the case; the 
action of both courts being subject to review in the common tribunal, 
the suprême court of the United States. "The petitioning party has 
the right to remain in the state court under protest, * * * or he 
may enter the record in the circuit court, and require the adverse 
party to litigate with him there, even while the state court is going 
on. Railroad Co. v. Koontz, 104 U. S. 15, 26 L. Ed. 643. In other 
words, thèse courts, co-ordinate in jurisdiction, and wholly inde- 
pendent of each other, cannot restrain each other simply because 
they differ upon the légal questions as to the removability of a cause. 
This court can go on, entertain jurisdiction of thèse cases at law, and 
enter full judgment thereon, notwithstanding that the judge of the 
state court thinks they are not removable. But this is not the ques- 
tion raised in this bill. Assuming that the law cases are within the 
jurisdiction of this court, the complainants in the présent proceed- 
ings set up certain equities from which it appears that full justice 
cannot be had by trials at law, and that the interposition of a court 
of equity is needed. To this end they pray that the Virginia-Carolina 
Chemical Company be restrained from prosecuting thèse actions at 
109 F.— 44 
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law now in this court until thèse equities are considered and passed 
npon. It is an unquestionable exercise of tlie jurisdiction of the court 
over cases under its control. Surely, the fact that the cases hâve 
been removed from the state court notwithstanding the opinion of 
that court cannot deprive this court of the right to exercise this 
jurisdiction. It can, without doubt, go on, and try the cases, render 
judgment. If so, it can make use of ail the methods courts employ 
to secure equal and exact justice in cases before them. But it is 
objected that the prayer of the bill goes further than this. It seeks 
also to enjoin the Virginia-Carolina Chemical Company from prose- 
cuting its suit against the London Assurance Corporation, now in 
the state court, and admitted to be outside of the jurisdiction of this 
court; and also to enjoin the same company from prosecuting the 
removed cases in the state court. Now, the scope and purpose of 
this bill is not to enjoin suits in the state court because they are 
removable and hâve been removed into this court against the opinion 
of the state court. It is not an original bill filed with this intent. 
It is an ancillary bill seeking to enforce equities binding on the con- 
science of the Virginia-Carolina Chemical Company, which cannot 
be set up in the law cases, but which must be considered in order 
that justice be done. It is a bill filed to regulate suits at law in 
this court, and thereby prevent injustice, or an inéquitable advan- 
tage under mesne process, not an original suit, but ancillary and dé- 
pendent." Freeman v. Howe, supra. It is, as has been said, a suit 
to enforce equities binding on the conscience of the Virginia-Carolina 
Chemical Company, rendering it improper for them in this court or 
elsewhere to enforce their strict légal rights under thèse contracts. 
Thèse equities grow out of the contracts, which it is çharged are in- 
terdependent with each other, not enforceable without référence to 
each other, rendering it necessary that the court should first pass 
upon equities common to them ail before the liability of any one of 
them can be ascertained. Inasmuch as the London Assurance Cor- 
poration has the same common interest in thèse equities as the cor- 
porations in this court, and as full justice cannot be done without 
deciding thèse equities for it as well as the others, the Virginia- 
Carolina Chemical Company is required to refrain from prosecuting 
its strict légal remédies against it as well as the others, and this can 
be done in the exercise of the ancillary jurisdiction, which is not 
dépendent on citizenship or amount in controversy. This case bears 
no resemblance to Haines v. Carpenter, 91 U. S. 256, 23 L. Ed. 345, 
in which it was sought by original bill in the fédéral court to stop 
litigation in the state court. Nor is it within U. S. v. Parkhurst- 
Davis Mercantile Co., 176 U. S, 319, 30 Sup. Ct. 423, 44 L. Ed. 485, 
a case in ail respects similar to Haines v. Carpenter. In neither case 
was a fédéral question involved, and in both cases were attempts 
made to rob the state court of jurisdiction. In the présent case it is 
alleged that the court cannot do full justice unless the London Assur- 
ance Corporation is made a partyto the suit. "The injunction sought 
is in no sensé a prohibition to the court of law in the exercise of its 
jurisdiction. It is not addressed to that court. It does not even 
affect to interfère with it. The process, when its objectistorestrain 
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proceedings at law, is directed only to the parties. It neitber as- 
sumes superiority over the court in -which thèse proceedings are had, 
nor dénies its jurisdiction. It is granted on the sole ground that 
from certain équitable citcumstances, of which the court of equity 
granting the process has cognizance, it is against conscience that the 
party inhibited should proceed in the cause. The object, therefore, 
really is to prevent an unfair use being made of the process of a court 
of law in order to deprive another party of his just rights, or to sub- 
ject him to some unjust vexation or injury, which is wholly irremi- 
diable in a court of law." Story, Eq. Jur. § 875. Compare Cole v. 
Ounningham, 133 U. S. 107, 10 Sup. Ct. 269, 33 L. Ed. 538; Marshall 
T. Holmes, 141 U. S. 594, 12 Sup. Ot. 62, 35 L. Ed. 870. Assuming, 
for the purposes of the case before us, that the allégations of the bill 
are true, it would appear that this court, taking jurisdiction of the 
controversy, and looking to the distribution of the loss, can compel 
the défendant to bring the case of the London Assurance Corpora- 
tion into this court. 

There remains the fourth ground of demurrer, — ^that the original 
actions were actions at law, in which. the présent défendant, plaintiff 
in those actions, was entitled under the constitution to trial by jury; 
that this court has no jurisdiction, as a court of equity, by consoli- 
dation of said actions in one équitable proceeding, to deprive the de- 
fendant of its right of trial at law before a jury. The gravamen of 
this bill is that in the actions at law complète justice cannot be done ; 
that there exist certain equities which must be disposed of before 
this end can be reached; that thèse equities are common to ail the 
complainants; that by the terms of the contract, which is the same 
with each of them, eaeh complainant is vitally interested in the re- 
covery which may be obtained against every other of them. Thèse 
are that by the terms of this contract 90 per cent, of the value of the 
property should be insured; that each Insurance company should 
bear its proportion of the loss; that this loss, having been ascer- 
tained, should be ratably proportioned among them, so that no one 
should bear more than its proper proportion; that the flrst essen- 
tial fact to be ascertained is the amount of this loss; that by rea- 
son of false and fraudulent misrepresentations and of fraudulent 
concealment the value of the property has been grossly overstated 
in the policies ; that this loss for this reason must be established by 
judicial proceedings, and that it cannot be established in 16 sepa- 
rate suits at law without danger of — almost with the certainty of — 
injustice; that for this reason, and to avoid a multiplicity of suits, 
recourse must be had to the aid of a court of equity. If thèse facts 
be true (and for the purposes of the demurrer they are assumed to be 
true), we hâve the resort to the court of equity, — a substantial thing. 
This being so, the seventh amendment to the constitution does not 
apply. This amendment does not in any way aflect the procédure 
of the court of equity. Shields v. Thomas, 18 How. 262, 15 L. Ed. 
368; Barton v. Barbour, 104 U. S. 126, 26 L. Ed. 672. 

It is said that the bill is multifarious. But each of the complain- 
ants has a standing in court. Their causes of action are not antag- 
onistio. The relief which they pray involves in each case the same 
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questions, requires the same évidence, and leads to the same decree 
for ail. Walker v. Powers, 104 U. S. 245, 26 L. Ed. 729. The dé- 
marrer, as well as the plea, is overruled. The défendants hâve 
leave to answer over. 



INTERSTATE BUILDING & LOAN ASS'N v. EDGEFIELD HOTEL 00. 
(Circuit Court, D. South Carolina. June 22, 1901.) 

JOBISDICTION OF FbDBRAL COURT— AmOUNT IN CONTKOVBBSY— HOW DbTKR- 
UINED. 

The amount claimed by a complainant in his bill In good falth déter- 
mines the amount In contre versy for the purpose of fédéral jurisdlction, 
and, where such claim exceeds $2,000, exclusive of interest and costs, the 
court has jurisdiction, notwlthstandlng there may be a good défense ap-, 
parent on the face of the bill, which wlU reduce the amount of the re- 
covery below that sum.i 

In Equity. On plea going to the jurisdiction of the court. 

W. A. Wimbish and Mitchell & Smith, for complainant. 
Tompkins & Wells, W. Gt. Evans, and H. B. Tompkins, for de- 
fendant. 

SIMONTON, Circuit Judge. This is a bill flled by the Inter 
state Building & Loan Association against the Edgefleld Hôtel 
Company, prayiug the foreclosure of a mortgage. The défendant 
has filed both a demurrer and a plea to the whole bill. Both of 
thèse go to the jurisdiction of the court, — that the amount in con- 
troversy is less than |2,000. Having been required to elect (see 
Strang v. Eailroad Go., 41 0. C. A, 479, 101 Fed. 511), the défend- 
ant stands on the plea. The question is this: Does the matter in 
dispute exceed |2,000, exclusive of interest and costs? The mat- 
ter in dispute is the amount sought to be recovered by the com- 
plainant. When that is disputed, and the arguments for and 
against it must be heard and weighed and decided by the court, 
then the court having the right and the duty to hear and déter- 
mine it has jurisdiction, without regard to the fact that, notwith- 
standing the claim in the bill, the ultimate recovery cannot equal 
the jurisdictional limit. The fact that there is a valid défense 
to the action, apparent on the face of the bill, does not diminish the 
amount that is claimed, or deprive the court of jurisdiction. Schunk 
V. Moline Milbum & Stoddart Co., 147 U. S. 505, 13 Sup. Gt. 416, 
37 L. Ed. 255. Whenever the court has the admitted power to dé- 
cide the question, this is an admission that the court, to this ex- 
tent, has jurisdiction. Railroad Co. v. Adams, 180 U. S. 35, 21 Sup. 
et. 251, 45 L. Ed. 412. What, then, is the matter in dispute? We 
must inquire what the complainant claims and what the défendant 
dénies. If the complainant claims against the défendant more than 
|2,000, exclusive of interest and costs, and this be denied by de- 

1 Jurisdiction of circuit courts as determined by amount in controversy, 
Bee notes to Auer v. Lombard, 19 C. C. A. 75, and Shoe Coi. t. Eoper, 36 O, O. 
A. 459. 



INTERSTATE BUILDING & LOAN ASS'N V. KDGEFIELD HOTEL CO. 693 

fendant, and the point must be decided by the court, then the mat- 
ter in dispute — the amount in controversy — exceeds |2,000, and the 
court has jurisdiction. "The court cannot judicially take notice 
that by computation it may possibly be made out, as a matter of 
inference from the plaintiff's pleading, that the plaintiff's claim in 
reality is below the jurisdictional amount." Scott v. Lunt's Adm'r, 
6 Pet. 349, 8 L. Ed. 423. The suprême court of the United States 
hâve determined that it is the claim set up by the plaintifl which 
fixes the jurisdiction of the court; not a claim evidently flctitious, 
and alleged simply to create jurisdiction, but a claim made in good 
faith, upon grounds however fallacious or untenable. Schunk v. 
Moline Milburn & Stoddart Co., supra. Mr. Justice Blatchford, in 
Upton V. McLaughlin, 105 U. S. G44, 26 L. Ed. 1197, emphasized 
this doctrine, and held that, although upon the face of the plain- 
tiff's pleading there appeared a perfect défense to the action, still 
the court had jurisdiction; that is to say, the right to hear and 
détermine that fact. See Kunkel v. Brown, 39 C, O. A. 665, 99 
Fed. 594. The case last quoted eoncludes: 

" 'It Is not the amount a plaintifl: is able to prove that he Is entltled to that 
détermines the amount In dispute for the pui-poses of .lurisdiction, for other- 
wlse the failure of the plaintlffi to recover would oust the court of jurisdlc- 
tian. The amount In dispute, or the matter in controversy, which détermines 
the jurisdiction of the court in suits for the recovery of money only, is the 
amount demanded by the plaintifC In good faith.' Peeler v. Lathrop, 1 O. C. 
A. 99, 48 Fed. 786; Wllson v. Daniel, 3 Dali. 405, 1 L. Ed. 655." 

What, then, does the plaintiff claim? It avers that it holds the 
bond of défendant, secured by a mortgage of a certain pièce of land 
in the town of Edgefield, S. C; that the condit'on of said bond has 
been forfeited, and that there is now due thereon for principal, 
interest, attorney's fées, and premium of Insurance, $7,494.57. Such 
is the claim of complainant. This claim the défendant dénies, and 
by its plea avers that it purchased stock in the complainant cor- 
poration, and by virtue of such stock became a borrower theref rom ; 
that the bond in question was given to secure a loan, the repay- 
ment of which was provided for in the by-laws of the company 
complainant; that it observed thèse by-laws and paid ail the dues up 
to a certain time; that thèse payments were to be credited a part 
on the accruing interest, and a part on account of the debt; that 
the interest has been kept down, and that enough has been paid 
on account of the debt to reduce it much below $2,000. The com- 
plainant, taking issue on the plea, and admitting the facts, dénies 
the légal conclusion défendant draws therefrom. So hère we hâve 
the controversy. The matter in dispute is whether, under proper 
construction of the contract, read in the light of the by-laws, the 
plaintiff can sustain the amount demanded. The amount in con- 
troversy, therefore, is that amount, and this exceeds the jurisdic- 
tional limit. It may be — no doubt it will be — that an examina- 
tion will show that the debt due to plaintiff has been very mate- 
rially reduced, and reduced below |2,000. "But we are not to re- 
gard the verdict or judgment as the rule for ascertaining the value 
of the matter in dispute between the parties. • • * To ascer- 
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tain, then, the matter in dispute, we must recur to the foundation 
of the original controversy, — to the matter in dispute when the 
action was instituted. The descriptive words of the law point em- 
phatically to this criterion, and in common understanding the thing 
demanded, not the thing found, constitutes the matter in dispute 
between the parties." The plea to the jurisdiction is overruled. 
Let tiie défendant answer. 



HAVEEHILL GASUGHT CO. v. BAEKER et al. 

(Circuit Court, D. Massachusetts. June 14, 1901.) 

No. 1,294. 

1, FEDEBATi Courts— Jurisdiction — Suit against State. 

A suit by a gas Company against a gas commission created by the 
State, and the attorney gênerai of the state, who is charged by statute 
wlth the duty of enforclng the orders of the commission by proceedings 
In the courts, to enjoin threatened proceedings to enforce such an order, 
and to hâve it declared vold as In violation of the right of complainant 
under the constitution of the United States, Is not a suit against the 
•State, wlthin the eleventh constltutional amendment.i 

SL Equitt JuBiSDiCTiON— Prbtbktikg Multiplicity dp Suits— Suit to Déter- 
mine CCNSTITUTIONALITY OF StATE StATOTE OR REGULATION. 

A fédéral court of equity has jurisdiction of a suit by a gas Com- 
pany against offlcers of a state to enjoin the threatened enforcement of 
an order made by défendants, under a statute requlrlng complainant to 
supply gas to customers at a rate which is alleged to be so unreasonably 
low that the enforcement of the order will resuit in deprlving complain- 
ant of its rlghts under the fourteenth constltutional amendment, both 
on the ground of the prévention of a multiplicity of sults between com- 
plainant and its customers and because such a suit Is the most appro- 
prlate method of determlning the constltutional questions Involved. 

In Equity. On demurrer to bill. 

Alfred Hemenway and Matthews & Thompson, for complainant. 
Hosea M. Knowlton, Atty. Gen., for défendants. 

LOWELL, District Judge. This is a bill in equity, brought by 
a Massachusetts corporation against the Massachusetts Gas Com- 
mission and the attorney gênerai of the state. The bill sets 
out the statutes creating the commission, and deflning its functions, 
among which is that of flxing the price of gas under certain cir- 
cumstances. It sets out further certain statutes requiring the at- 
torney gênerai to proceed in the courts to enforce the orders thus 
made by the commission. It then sets out an order of the commis- 
sion, made in due form, fixing the price of gas to be fumished by 
the complainant, which price the bill allèges to be so low as not 
to cover the reasonable cost of manufacture, with proper allow- 
ance for dépréciation and a reasonable profit. The order of the 
commission is, therefore, alleged to be in violation of the provi- 
sion of the fourteenth amendment of the fédéral constitution. The 
bill then allèges that the défendants are threatening, and are about 

1 Jurisdiction of suits against states, see note to Tlndall v. Wesley, 13 0. 
0. A. 165. 
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to enforce, the order aforesaid, by instituting proceedings against 
the complainant in the courts of Massachusetts; that the order will 
prevent the complainant from collecting f rom its customers, without 
litigation, more than the price established by the order of the 
commission; that the order will lead to a multiplicity of suits, 
and will in other respects produce irréparable damage and injury. 
The bill prays that the order of the commission be declared null 
and Toid, that the défendants be restrained from taking steps to 
enforce it, and for gênerai relief. The défendants hâve demurred 
to the bill on two grounds: First, that this court is without juris- 
diction, because the proceeding is, in effect, a suit against the state 
of Massachusetts, and so beyond the jurisdiction of this court as 
limited by the eleventh amendment of the fédéral constitution; 
second, that the bill states no ground of relief in equity. 

1. It seems to be well established by a multitude of cases, both 
in the suprême court and in other fédéral courts, that a bill in 
equity, brought against state oificials to restrain the enforcement 
of a statute passed or of an order made in contravention of the 
fourteenth amendment of the fédéral constitution, is not excluded 
from the jurisdiction of this court by the terms of the eleventh 
amendment. Eailroad Commission Cases, 116 U. S. 307, 6 Sup. Ct. 
334, 388, 1191, 29 L. Ed. 631; Reagan v. Trust Co., 154 U. S. 362, 
14 Sup. Ot. 1047, 38 L. Ed. 1014; Smyth v. Ames, 169 U. S. 466, 18 
Sup. Ct. 418, 42 L. Ed. 819; Id., 171 U. S. 361, 18 Sup. Ct. 888, 43 
L. Ed. 197; Eailroad Co. v. Tompkins, 176 U. S. 167, 20 Sup. Ct. 
336, 44 L. Ed. 417. It is doubtful if this proposition would hâve 
been contested by the défendants were it not for the case of Fitts 
V. McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 L. Ed. 535. This court 
need not hère détermine the précise line of distinction between 
Pitts V. McGrhee and the other cases cited. The former does not 
purport to overrule any of the latter, and is, indeed, prior to Eail- 
road Co. v. Tompkins. It is distinguished from them in several con- 
ditions, none of which is found in the case at bar. Thèse différences 
appear to be: First. That none of the défendants in Fitts v. Mc- 
Ghee were charged by law with any spécial duty in connection with 
the act alleged to be unconstitutional. In this case the défendants 
are charged with a spécial duty in connection with the order of the 
gas commission. Again, in Pitts v, McGhee, the decree sought en- 
joined state oflficers from prosecuting indictments and criminal pro- 
ceedings. No such proceedings are sought to be enjoined in this case. 
I hold, therefore, that this court bas jurisdiction, so far as the elev- 
enth amendment is concemed. 

2. The grounds of equity jurisdiction set out are multiplicity of 
suits and irrémédiable injury. The suits which the bill allèges will 
be multiplied are those between the company and its consumers. 
Thèse may be either suits brought by the company to collect gas rates, 
or suits brought by the consumers against the company to compel the 
company to supply gas at the rates flxed by the order of the commis- 
sion. Thèse are not suits to be brought by parties to this bill, but 
that does not appear to be necessary in order that multiplicity of 
suits may furnish a basis for a bill in equity. Smyth v. Ames, 169 U. 
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S. 466, 517, 518, 18 Sup. Ct. 418, 42 L. Ed. 819. The suits feared in 
this case, like many of those mentioned in Smyth v. Ames, would 
practically be disposed of by this bill in equity. Again, the suprême 
court has strongly intimated that a suit between a customer and a 
corporation is an undesirable method ôf determining the constitution- 
ality of régulations imposed by the state. The évidence upon which 
must be rested the judgment of constitutionality or unconstitution- 
ality is not introduced conreniently at the trial of an action at law 
to collect a gas bill. Kailway Co, v. Welhnan, 143 U. S. 339, 12 Sup. 
Ot. 400, 86 L. Ed. 176, was a contest over the validity of an act of a 
state législature fixing the rate to be chargea by railroads for pas- 
senger transportation. A passenger sought to buy a railroad ticket 
at the rate flxed. The company refused to sell at that rate, and the 
passenger immediately brought an action for damages. The trial 
court held the law constitutional. In delivering the opinion of the 
suprême court, Mr. Justice Brewer said, at page 343, 143 U. S., page 
401, 12 Sup. et., and page 179, 36 L. Ed.: 

"Can It be, under thèse drcumstances, that the court erred In peremptorily 
ref uslng to instruct the jury that an act flxlng a maximum rate at two cents 
per mile is unconstltutlonalî Is the validity of a law of this nature dé- 
pendent upon the opinion of two witnesses, however well qualifled to tes- 
tlfy? Must court and jury accept their opinions as a flnality? Must it be 
declared, as matter of law, that a réduction of rates necessarily diminishes 
income? May it not be possible — indeed, does not ail expérience suggest 
the probability — that a réduction of rates will increase the amount of busi- 
ness, and therefore the earningsî" 

And again, referring to the suggestion made that the state author- 
ities should be represented in the trial of the case, Mr. Justice Brew- 
er said, at page 344, 143 U. S., page 402, 12 Sup. Gt., and page 179, 
43 L. Ed.: 

"We thlnk there is much in the suggestion. The theory upon which, ap- 
parently, this suit was brought Is that parties bave an appeal from tbe 
législature to the courts, and that the latter are given an Immédiate and 
gênerai supervision of the constitutionality of the acts of the former. Such 
is not true. Whenever, in pursuance of an honest and actual antagonistic 
assertion of rights by one Indlvidual agaiust another, there Is presented a 
question Involvlng the validity of any act of any législature, state or féd- 
éral, and the décision necessarily rests on the competency of the législature 
to so enact, thé court must, in the exercise of Its solemn dutles, détermine 
whether the act be constitutional or not; but sucb an exercise of power 
is the ultimate and suprême functlon of courts. It Is legitimate only in 
the last resort, and as a necesslty In the détermination of real, earnest, 
and vital controversy between indivlduals. It never was the thought that, 
by means of a frlendly suit, a party beaten in the législature could trans- 
fer to the courts an inquiry as to the constitutionality of the législative 
act" 

In Chicago, M. & St. P. Ry. Co. v. Minnesota, 134 U. S. 418, 10 Sup. 
Ct. 462, 38 L. Ed. 970, Mr. Justice Miller said, in a concurring opin- 
ion, at page 460, 134 U. S., and page 982, 33 L. Ed., that: 

"The propçrj If not the only, mode of judicial relief against the tarife 
of rates established by the législature or by its commission is by a bill 
In chancery assertlng Its unreasonablè character, and its conflict with the 
constitution of the United States, and asking a decree of court forbidding 
the corporation from exacting such a fare as excessive, or establishing lis 
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rlght to collect the rates as belng withln the limlts of a Just compensatloa 
tor the services rendered." 

Ail the expressions just quoted were approved in Railway Co. v. 
Gill, 156 U. S. 649, 15 Sup. Ct. 484, 39 L. Ed. 567, and in that case, at 
page 666, 156 U. S., page 491, 15 Sup. Ot., and page 573, 39 L. Ed., 
Mr. Justice Shiras observed : 

"Sometimes, in actlng on this subject, the state législatures bave cre- 
ated commissions or boards of public works, with power to establisU rates 
for the trausportation of passengers and freight; and in such instances the 
course recommended by Mr. Justice Miller, already cited, may well be fol- 
lowed, — that the remedy for a tariff alleged to be unreasonable should be 
sought in a bill in equity, or some équivalent proceeding, wherein the rlghts 
of the public as well as those of the company complainlng can be pro- 
tected." 

From thèse cases it appears that the suprême court considers a bill 
in equity the most appropriate method of detennining a controversy 
like that presented in the case at bar. The method has been f ollowed 
in many cases in the circuit court, which need not be cited hère. The 
défendants urged in argument with considérable force that the stat- 
utes of Massachusetts provide for the institution by the attorney gên- 
erai of proceedings in equity to enforce the order of the gas commis- 
sion. In such proceedings the complainant could pet up the uncon- 
stitutionality of the order as fully as in this case, and the matter 
could be determined once for ail. Were this statutory équitable pro- 
ceeding the only one the complainant has reason to fear, the argu- 
ment might, perhaps, prevail; but, considering the possible lawsuits 
with its customers, as well as the intimations of the suprême court, 
above quoted, that a bill in equity by the corporation against the state 
offîcers is the proper method of testing the validity of an order flxing 
rates, I think this bill can be maintained. 

Thé bill further allèges in an amendment that the order will in oth- 
er respects produce irréparable damage and injury. Doubtless, the 
bill should hâve alleged in what this damage and injury would con- 
sist; but, taking ail the allégations of the bill together, and assuming 
that knowledge of business affairs which judges are supposed to share 
with other ordinary men, I think it probable that a second ground of 
équitable jurisdiction is set up sufficiently, though somewhat meager- 
ly. Demurrer overruled. 



EVERETT T. INDEPBNDENT SCHOOL DIST. OF ROCK RAPIDS et al. 

(Circuit Court, N. D. lowa, W. D. June 21, 1901.) 

. Municipal Bonds — Jubisdiction op Eqditt to Enfohck — Bffect of Sub- 
division OF MUNICIPALITY. 

Where bonds in excess of the constitutional limlt of indebtedness hâve 
been issued by an lovva school district which is subsequently subdivided 
Into a number of districts, between whom, under the statute, the existin<; 
Indebtedness must be equitably distrlbuted, the remedy of a bondholder 
to enforce payment of his bonds is in equity, both on the ground that 
there is no privity of contract between him and the new districts, and 
also because the amount of the indebtedness which is valid can only be 
determined and apportioned as between the différent districts and bond- 
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holders by a court of equlty in a suit to wblcb sucb bondholders are 
made parties. 

2, JURISDICTION OF FEDERAL COUBT — CiTIZENSHIP OF PARTIES — AbBANGBMBNT 
ACCORDIKO TO InTERBST. 

A fédéral court bas jurisdlctlon of a suit brought by a holder of a 
portion of an Issue of bonds made by a school district wbich exceeded 
its constitutlonal limlt of Indebtedness agalnst the district and tbe other 
bondholders, to establlsh the valldity of his bonds and enforce their pay- 
ment, notwlthstandlng the fact that some of the other bondholders are 
citlzens of the state of whlch the district is a corporation, since upon the 
issue as to the amount of complalnant's enforceable Indebtedness, to 
détermine whlch the other bondholders are joined, their interests and that 
of complainant are adversary. 
8. Municipal Bonds— Issuancb betond Constitutional Limit of Indebted- 
ness— Jurisoiction DP Equity. 

Where a municipal corporation has issued and sold for full value a 
séries of bonds, which it refuses to pay on the ground that such Issue 
increased its indebtedness beyond the constitutional limit, a court of 
equity at suit of the bondholders may Inquire into the facts, to ascertain 
what part, if any, of the debt thus created can be enforced without vio- 
lating the constitutional limitation, and may award judgment for such 
amount. 

4. Bame— Extent to Which Enfokcbablb. 

Where at the time of the issuance of a séries of bonds by a school 
district it was already indebted beyond the constitutional limlt, such 
bonds may be enforced to the extent that their proceeds were used in 
paying ofC valid prier indebtedness of the district, but not beyond such 
amount. 

6. Limitation — Suit to Détermine Validity of Municipal Bonds. 

A suit by the holders of an issue of municipal bonds which increased 
the indebtedness of the municipality beyond the constitutional limit, 
to obtain a détermination of the amount l'or which such bonds are valid. 
and to enforce them to that extent, Is not an action to recover for money 
recelved, agalnst whlch limitation runs from the time the bonds were 
sold, but is one for the enforcement of the contract made by the bonds, 
and limitation runs only from their maturity. 

In Equity. 

For former opinion, see 102 Fed. 529. 

E. S. Huston, for complainant. 

J. M. Parsons, E. 0. Roach, S. D. Binicker, E. Y. Greenleaf, and 
O. J. Miller, for défendants. 

SHIRAS, District Judge. This is a suit in equity based upon 
the foUowing gênerai facts: In 1871 a certain portion of the ter- 
ritory embraced within the limits of Lyon county, lowa, was organ- 
ized as a school district, in accordance with the statutes of lowa, 
under the name of the "District Township of Rock," and so contin- 
ued until the fall of 1872, when the territory therein included was 
divided into the indépendant school district of Bock Rapids, the 
independent school district of Edverside, and the district township 
of Little Rock, each of which new districts became liable for one- 
third of the existing indebtedness of the original district. In the 
spring of 1885 the independent school district of Rock Rapids was 
subdivided into the independent school district of Rock Rapids and 
the rural independent school districts of Garland, Foss, Highland, 
and Pleasant View; the name of the latter district being subse- 
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quently changea to Cleveland. On the ISth of November, 1879, tlie 
independent school district of Rock Kapids, as then constituted, was 
largelj indebted, and on the day named the board of directors of 
the district adopted a resolution in the terms following: 

"Whereas, tliere lias been bonds issued by the independent district of Rock 
Kapids, Lyon county, lowa, for the purpose of building school lieuses and 
other purposes, and for judgments obtained against said district, to the 
amount of $25,981.16; and whereas, said bonds are drawing interest at the 
rate of 10 per cent, per annum, and are fast becoming due; and whereas, 
the levy is not sufficient to meet the demands upon the district: Therefore, 
be it resolved by this board that they issue bonds of the district provided by 
section 1821, chapter 9 of title 12 of the Code of lowa, 1873, as amended in 
chapter 121, Laws of the 16th Gen. Assembly; said bonds to run not more 
than ten years, payable at the pleasure of the district at any tinie after five 
years. Said bonds to bear interest at the rate of 8 per cent per annum, 
payable semiannually at the office of the treasurer of the district, and the 
président and secretary are authorized to issue said bonds as by law re- 
quired. On motion, the following resolution was adopted: Whereas, there 
bas been judgments obtained against this district prior to March 25, 1878, 
to the amount of $25,981.16; and whereas, there has been but a small por- 
tion of said jiidgment indebtedness paid; and whereas, the judgment 
levy Is not adapted to meet said judgments: Therefore, be it resolved by 
the board of directors of Rock Kapids, Lyon county, lowa, that the board 
issue judgment bonds of the district as provided by chapter 132 of the 17th 
Gen. Assembly, — a law for the bonding of judgment indebtedness of school 
districts; said bonds to run not more than ten years, and payable at the 
pleasure of the district at any time after flve years from date of issue of said 
bonds; said bonds to bear interest at the rate of 8 per cent, per annum, 
payable semiannually at the office of the treasurer of the district, and the 
président and secretary are authorized to Issue said bonds as by law re- 
qulred." 

In pursuance of such action on the part of the board of directors, 
negotiable bonds to the amount of |25,000 were prepared and duly 
executed by the officers of the district, wherein it was recited that 

the district would pay the amount named in each bond to 

or order on the 15th day of December, 1889, or at the pleasure of 
the district after flve years, with interest at 8 per cent, per annum, 
payable semiannually. Of thèse bonds the complainant purchased 
|l3,500 in amount, paying par therefor, and other parties, who are 
made défendants in this action, purchased the other bonds; and the 
money received from such sales by the district was used in the pay- 
ment of the indebtedness of the district, represented mainly by 
judgments and bonds. When thèse bonds were so issued and sold 
the act of the gênerai assembly of lowa approved March 23, 1878, 
being chapter 132 of the Acts of the 17th General Assembly, was in 
force, whereby it is enacted: 

"That any school district against whlch judgments hâve been rendered 
prier to the passage of this act and which judgments remain unsatisfJed, 
may, for the purpose of paying ofC such judgments and funding such judg- 
ment indebtedness, issue upon t;he resolution of the board of directors of the 
district, the negotiable bonds of such district. • • *" 

The interest on the bonds in question was paid by the district 
up to the 15th of December, 1885, since which time no payments 
hâve been made; it being claimed by the district that the bonds 
were void because they exceeded in amount the 5 per cent, limi- 
tation placed by the constitution of lowa on the indebtedness le- 
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gally creatable by municipal corporations of tlie state. The prés- 
ent suit was thereupon brought by the complainant for the purpose 
of enforcing payment of so mucb of the indebtedness as it should 
be determined could be en^orced in view of the constitutional limi- 
tation. The fact appearing that the complainant was not the only 
party who had purchased bonds issued under the resolution of the 
board of directors adopted November 18, 1879, it was thus shown 
that in order to properly ascertain the rights of the several bond- 
holders, as well as to protect the rights of the district, it was nec- 
essary to make parties to the suit ail the holders of the bonds; for, 
if it should be made to appear that when the issuance of the bonds 
in question was authorized the district could lawfully issue an 
amount less than the total aggregate in fact issued and sold, then 
the question would be presented. as to the rights of the several bond- 
holders to this amount, — whether in equity the bondholders should 
be held to share proportionately in this amount, or whether the 
bonds first sold should be paid in full. Furthermore, the rights of 
particular f>arties might be dépendent upon the fact that the money 
paid by them was used in discharging judgments existing against 
the district, and it is apparent that upon thèse questions the bond- 
holders were adversary parties to each other, and no adjudication 
could well be had thereon, except in a suit wherein ail the bond- 
holders were made parties. The suit having been brought, it fur- 
ther appeared that after the issuance of the bonds provided for by 
the resolution of the board of November 18, 1879, other bonds had 
been issued by the district in January and March, 1882, in the ag- 
gregate sum of $8,000, which were purchased by the Keene Five- 
Oent Savings Bank, one of the défendants to the original bill, and 
thereupon the bank filed a cross bill setting up the exécution and 
purchase of thèse bonds, and praying that its rights thereunder 
should be ascertained and protected. The several school districts 
made défendants to the bill interposed demurrers thereto, which 
were overruled, and answers were filed, upon which issue was joined, 
and the case is now before the court for final hearing upon the 
pleadings and proofs. 

On behalf of the school district it is again urged that the court 
is without jurisdiction, for two reasons: First, that complainant 
has an adéquate and speedy remedy at law, and therefore the court 
of equity cannot take jurisdiction; and, second, that William L. 
Bradley, one of the owners of the bonds, and one of the défendants 
to the original bill, was when the suit was brought, and still is, a 
citizen of the state of lowa. 

In support of the first ground stated, counsel hâve cited many 
cases wherein it was held that jurisdiction in equity did not exist 
by reason of the fact that the remedy at law was adéquate, and no 
one questions the proposition that if the remedy at law is adéquate, 
speedy, and sufBcient, resort to equity cannot be had, but in each 
case the question of jurisdiction in equity must be determined un- 
der the facts of the particular case. The rule is well settled in 
the fédéral practice that, in order to maintain an action at law on 
a contract, there must be privity of contract between the plaintift 
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and défendant. If this privity is lacking, the proceeding must be 
in equitv. Cragin v. Lovell, 109 U. S. 194, 3 Sup. Ct. 132, 27 L. Ed. 
903; Second Nat. Bank v. Grand Lodge of Missouri, 98 U. S. 123, 
25 L. Ed. 75; Keiler v. Ashford, 133 U. S. 610, 10 Sup. Ct. 494, 33 
L. Ed. 667. It will be borne in mind that tlie school district now 
known by the name of the "Independent School District of Rock 
Rapids," and which is a défendant in this suit, is not the corpora- 
tion which in fact issued the bonds sued on, for it is shown in the 
évidence that in 1885 the territory then comprising the independ- 
ent school district of Rock Rapids was divided into flve districts, 
designated by the names of the "Independent School District of 
Rock Rapids" and the "Rural Independent School Districts of Gar- 
land, Foss, Highland, and Pleasant View"; the latter district be- 
ing now known as Cleveland. Under the provisions of the Code of 
lowa in cases wherein an existing district is divided into new dis- 
tricts, the liability for the existing indebtedness is to be equitably 
distributed; but this provision does not enable a court of law to 
award a judgment against each new district for its supposed pro- 
portion of the existing indebtedness, in favor of the bondholder, 
for the reason that there is no privity of contract between the new 
district and the bondholders. The remedy, if any, in favor of the 
bondholders, must be in equity, for certainly a court of law cannot 
give adéquate relief under such circumstances. The nature, also, 
of the accounting that must be had in cases of this character is 
such as to give jurisdiction in equity, and the rights of the school 
districts cannot be properly protected except by a proceeding 
wherein. ail the bondholders are made parties; and it must there- 
fore be held, as it was on the démarrer, that the objection to the 
jurisdiction on the ground of an adéquate remedy at law is not well 
taken. 

The second ground of objection to the jurisdiction of this court 
is the fact that one of the défendants, William L. Bradley, who is a 
bondholder, is a citizen of lowa, of which state the school districts 
are corporations; and it is contended that in fact Bradley must be 
deemed to be a co-plaintiff with the complainant, thus showing that 
the requisite diversity of citizenship does not exist. Bradley is not 
made a défendant to the original bill for the purpose of enabling 
him to enforce by decree his claim as a bondholder against the 
school district, but solely for the purpose of enabling the complain- 
ant to properly establish the amount, if any, of his enforceable in- 
debtedness against the défendant districts, and on this question 
the complainant and Bradley are adversary parties. Bradley has 
no interest in the bonds owned by complainant, nor in the equities 
existing in his favor; and therefore the only position the complain- 
ant could assign him when the bill was flled was that of a défend- 
ant, and therefore it cannot be rightfuUy claimed that his position 
in the case must be held to be that of a co-complainant. If he was 
properly named as a défendant to the original bill, then the juris- 
diction of the court is not affected by the fact that he and others 
of the défendants are citizens of the same state. 

We thus reach the question whether in cases of this character, 
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if it appears that a municipal corporation bas issued a séries of 
bonds, receiving f ull pay theref or, but wMch the corporation re- 
fusas to pay on the ground that by the issuance of the bonds the 
indebtedness of the municipality has been caused to exceed the con- 
stitutional limitation, a court can investigate the facts, and, if it 
appears that part of the indebtedness can be recognized and en- 
forced without violating the constitutional limitation, whether the 
court can award judgment up to the amount of the limitation, or 
whether the court is bound to refuse ail aid to the bondholders. 
It is not to be denied that there are décisions of the suprême court, 
and notably that rendered in Doon Dist. Tp. v. Cummins, 142 U. 
S. 366, 12 Sup. Ot, 220, 35 L. Ed. 1044, which seem to sustain the 
broad ground contended for by counsel for the défendant districts 
in this case; but it must be remembered that ail décisions must 
be read in the light of the particular facts before the court in the 
case wherein the décision is given. In the Cummins Case the ef- 
fort was made to sustain the validity of a séries of bonds amount- 
ing to |25,000, when the value of the taxable property in the dis- 
trict only authorized the création of debts to the amount of $6,- 
551.90, or, to state the proposition in the language of the suprême 
court : 

"Its outstandlng bonded debt was already not less than $20,000, whlch, 
upon the facts found, must be assumed to be valid. For the purpose of 
funding that debt it executed and sold bonds to the amount of $25,000, and 
It actually appUed less than $6,000 of the proceeds of the sale to the payment 
of outstandlng bonds. The resuit of holding the new bonds good would be 
to double the whole bonded debt of the district, and to bring it up to about 
thirty per cent, of the valuatlon." 

The court was not called upon to consider the question whether 
a bondholder may not institute a suit for the purpose of ascertain- 
ing whether at the date of the issuance of a given number of bonds 
the limit of constitutional indebtedness had been reached, and aiso 
to what extent the money received from the sale of the bonds had. 
been actually applied in payment of existing valid indebtedness, so 
as to détermine what amount could be awarded the bondholder 
without infringing upon the constitutional limitation. In the case 
of -ZEtna Life Ins. Co. v. Lyon Co. (C. G.) 82 Fed. 929; Id., 95 
Fed. 325, — I considered this question with care, and reached the 
conclusion that a suit in equity, for the purpose named, could be 
maintained, and as yet I see no good reason for departing from 
the conclusion therein reached. The cases cited by counsel, of the 
class whereof Hedges v. Dixon Co., 150 U. S. 182, 14 Sup. Ct. 71, 
37 L. Ed. 1044, is a sample, are not in point, for the reason that the 
bonds held invalid therein were issued as a donation on part of 
the county, and, as is said by the suprême court: 

"It cannot be properly said that the purchasers of thèse bonds from the 
railroad company paid any considération therefor to the county, so as to 
ralse any equity as against it, for the amount represented by the bonds, or 
any part thereof." 

The true purpose of the présent suit is to ascertain what number 
or part of the bonds issued by the school district of Kock Rapids^ 
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as it existes in 1879, can De enforced againsr the several districts 
now representing the original district, witliout infringing the con- 
stitutional limitation; and I am not able to perceive the force of 
the argument whereby it is sought to maintain the proposition that 
the constitutional provision prohibits judicial inquiry into the ac- 
tual facts in order to détermine whether the whole or any part of 
the îndébtedness represented by the bonds in suit can be enforced 
without violating the constitutional limitation. If the contention 
of the défendant districts be sustained, it results in the holding 
that a municipal corporation, the indebtedness of which has not 
reached the limit, may issue bonds slightly in excess of the limit, 
sell the same for f uU value, use the money in paying off ail its debts, 
and then repndiate the last issue of bonds, and by so doing whoUy 
free itself from ail liability at law or in equity. Such a rule would 
couvert the constitutional provision which was intended as a pro- 
tection against excessive taxation into a potent method of per- 
petrating frauds of the most unblushing character. According to 
the construction sought to be put upon the décision of the suprême 
court in Doon Dist. Tp. v. Cummins, it would follow that if a mu- 
nicipality, having the right under the constitution to create a debt 
to the amount of $10,000, should in fact become indebted in the 
sum of $9,000, and then, for the purpose of funding this debt at a 
reduced rate of interest, should issue bonds in the sum of $9,000, 
sell the same at par, and- use the proceeds in paying off the pre- 
existing indebtedness, it could defeat recovery on the bonds by 
pleading the constitutional provision, although in fact the transac- 
tion had not resulted in imposing upon the taxable property within 
the municipality a burden in excess of the 5 per cent, limitation. 
In the Doon Case it was not sought to hâve an investigation of the 
question of the amount of indebtedness which could be recognized 
and enforced without transgressing the limitation of the constitu- 
tion, and I cannot believe that the suprême court will ever hold that 
in cases of this character it is not open to the person, who has in 
good faith paid to the municipality the fuU face value of the bonds 
issued, to seek a judicial inquiry into the facts of the situation, in 
order to hâve it determined what part, if any, of the debt thus creat- 
ed can be recognized and enforced without violating the constitu- 
tional provision; and I therefore adhère to the views expressed in 
.aîtna Life Ins. Co. v. Lyon Co., supra, from which it foUows that 
the pivotai point in this case is the question of the amount, if any, 
of the bonds issued that can be enforced without violating the true 
meaning of the constitutional limitation. 

The évidence in the case shows that at the date of the issuance 
of the bonds, in December, 1879, the independent district of Eock 
Rapids was indebted in an amount in excess of the limit imposed 
by the constitution, and therefore the liability of the district for 
the debt evidenced by the bonds in question must be limited to the 
aggregate of the valid and enf orceable indebtedness existing against 
the district, which was in fact extinguished by the money received 
from the sale of the bonds. A judgment against a municipality 
représenta a valid and enf orceable debt, regardless of the limitation 
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in qdîji^tîon; and so.llso, do funding boiras issued underproper lég- 
islative authority for the purpose of funding existing judgments. 
In the agreed statement of facts submitted as part of the évidence 
inthis case, it is admitted that of the money received from the sale 
of the bonds of the issue of December 15, 1879, the sum of |6,- 
785.10 was in fact used in payment of judgment bonds Nos. 17, 18, 
19, and 20, and in payment of certain named judgments against the 
district; and as thereby valid and enforceable indebtedness owing 
by the district was discharged, by being converted into the bonds, 
the actual indebtedness of the district was not in fact increased by 
the transaction, and to that estent the validity of the debt incurred 
by the district by the sale of the bonds can be enforced without 
increasing the burden of its indebtedness. City of Cedar Rapids 
V. Bechtel, 110 lowa, 196, 81 N. W. 468. With respect to the bonds 
issued under date of January 1, 1882, and now owned by the Keene 
Five-Cent Savings Eanli, and upon which recovery is sought by the 
cross bill flled by the bank, it appears that two thereof, for $500 
each, were exchanged for two bonds of like amount issued by the 
district in 1872, and no reason is perceived why they do not rep- 
resent enforceable and valid indebtedness. The remaining bonds 
of that issue, and also those issued under date of March 1, 1882, it 
is admitted, were exchanged for other indebtedness of the district; 
but I cannot find from the évidence that such indebtedness was 
valid and enforceable, and therefore tljese bonds cannot be held 
valid on the ground that equitably they were substituted for the 
exchanged indebtedness, it not appearing that the latter was in fact 
enforceable. 

It is finally contended c n behalf of the défendant districts that, 
owing to the lapse of time, recovery is barred under the statute of 
limitation; the ground taken being that the suit is not based upon 
the written contract of the school district, but is in the nature of 
an action for money had and received, and is therefore barred by 
the lapse of flve years from the date the money was paid to the dis- 
trict. The contract in writing, evidenced by each bond issued and 
sold, was to the effect that the principal sum was to become due 
and payable on December 15, 1889, and this suit was brought before 
the lapse of 10 years from that date. The court has now found 
that, of the bonds issued in 1879, the same are enforceable up to 
the limit of |6,785.10. There still remains the question whether 
the bonds flrst sold up to that amount are to be held valid, or wheth- 
er that sum is to be equitably distributed and applied on each bond 
of the issue. If the former course is pursued, it is clear that the 
bonds held good are not subject to the plea of the statute; for this 
suit, as already said, was brought within 10 years after the ma- 
turity of the bonds, and I do not see why the statutory plea should 
be held good if the final conclusion is that each bond is entitled to 
share in the distribution of the amount named. Furthermore, as 
was held in the already cited case of JEtna Life Ins. Co. v. Lyon 
Co. (C. C.) 95 Fed. 325, 330, this suit is not for money had and' re- 
ceived or for damages, nor does it ignore or seek the cancellation 
of the contracta set forth in the bonds issued by the district, but, 
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on the contrary, it is brought to enforce thèse contracte, and in 
effect, therefore, the suit is based upon written contracts, which 
are not barred under the statute of lowa imtil after the lapse of 
10 years from the maturity of the written instruments which form 
the basis of the suit. 

The conclusion reached, therefore, is that of the bonds issued in 
December, 1879, therè is enforceable the sum of $6,785.10, with 
semiannual interest at 8 per cent., to be calculated for a i)eriod of 
10 years prior to the commencement of this suit, making in ail the 
sum of $15,087.53, and of the bonds issued under date of January 
1, 1882, there is' enforceable the sum of $1,000, with interest at 7 
per cent., payable semiannually for 10 years prior to May 28, 1901, 
the date when suit thereon was brought by flling the cross bill on 
behalf of the Keene Five-Cent Savings Bank, making in ail the sum 
of $1,899.50. 

In the cross bill filed on behalf of the défendant bondholders it 
is averred that the bonds issued in 1879 were sold in a certain or- 
der, and it is claimed that the priority in time of sale gives the hold- 
ers priority of right to be paid in full. Counsel hâve not diseussed 
the question thus presented, and the court wiU not now undertake 
to consider it. If the parties in interest are not able to agrée up- 
on the method of distribution, the question must be presented to 
the court when the form of the decree to be entered is siibmitted 
to the court. 



BOARD OP TRADB OP CHICAGO v. HADDBN-KRULL CO. et al. 
(Circuit Court, E. D. Wlsconsln. February 18, 1901.) 

KXCHANGBS— PHOPEBTr RiGHT IN MaRKET QuOTATIOKS— WHAT CONSTITUTES 

Publication. 

Tlie fumishlng by a board of trade of market quotatlons, made upon 
the transactions of Its exchange, to customers for their exclusive use, 
either by means of a tlcker, or by placing them on a blackboard in the 
customers' office, is not such a publication as deprives the, board of its 
property right therein, and it Is entitled to the protection ôf such right 
by an Injunction prohibiting the use of such quotatlons without its au- 
thority, and before their publication, by a third party, to whom they are 
fumished by one who obtalns them surreptitiously. 

In Equity. On flnal hearing on bill, answers, and testimony, ex- 
cept as to the défendant Eogers Company, of which hearing was 
postponed on their spécial défense. 

See (C. C.) 103 Fed. 902. 

H. S. Robbins and Miller, Noyés & Miller, for complainant. 
Quarles, Spence & Quarles, J. W. Bass, and Timlin & Glicksman, 
for défendants. 

SEAMAN, District Judge. The testimony fumîshes no support 
for the allégations in the bUl that the défendants were engaged in 
the illegitimate business of bucket-shopping, or in gambling trans- 
actions, and équitable cognizance must rest exelusively (1) upon the 
undisputed proof that the market quotatlons were obtained from an 
109 P.— 45 
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aiegitimate source, namely, from Moody & Co., by whom they were 
surreptitiously taken and purloined from the private office of a cus- 
tomer of the board, who purchased the quotations for individual 
use ouly; and (2) upon proof of injury in fact to the property right 
of the complainant through such acquisition and use by the défend- 
ants. The existence of the property right is well established at 
common law (as stated in the opinion flled in this case on the mo- 
tion for a preliminary injunction), and is upheld by the suprême 
court of minois in référence to thèse market quotations of the com- 
plainant (New York & Chicago Grain & Stock Exch. v. Board of 
Trade of City of Chicago, 127 Dl. 153, 19 N. E, 855), with the single 
qualification that a public interest attached when the quotations 
were given out, which entitled applicants to recelve them "without 
unjust discrimination," and "for lawf ul purposes, and upon the same 
tenus" which were given to others. This common-law right of 
property is preserved until voluntary publication; and, unless such 
publication intervened before use of the reports by the défendants, 
either through the transactions of the telegraph companies or of 
their subscribers, I am of opinion that the arrangement with the 
telegraph companies does not deprire the complainant of its inter- 
est to the extent of maintaining this bill. The difficulty I hâve 
found is to ascertain the time when the fact of publication occurs, 
— ^whether any of the acts shown amount to a publication before the 
markets are given out to the press. If the doctrine of Telegraph 
Co. V. G-regory [189S] 1 Q. B. 147, is adopted, the placing of the quo- 
tations upon the blackboard for the purposes and in the manner 
shown by the évidence would not constitute such publication as 
opens their use to the gênerai public. In récent cases, however, it 
appears to bave been held in référence to printed matter that the 
fact that a limitation was placed upon the nature of the use of 
copies delivered would not prevent the delivery from constituting a 
publication, if access by the public was open, and there was no re- 
striction on the extent or number of persons having such access or 
use. Callaghan v. Myers, 128 U. S. 617, 9 Sup. Ct. 177, 32 L. Ed. 
547; Ladd v. Oxnard (C. C.) 75 Fed. 703, 731; Jewelers' Mercantile 
Agency v. Jewelers' Weekly Pub. Co., 155 N. Y, 241, 49 N. E. 872, 
41 L. R. A. 846. Thèse market quotations are peculiar in their 
property use and value, and, without immédiate transmission to the 
customer, so that he receives them simultaneously with ail other 
customers, and before their publication generally, they possess no 
purchase value. To make them available, it is essential to bave 
the quotations written or printed in some form for the information 
of ail entitled to their use; and it appears hère that they were in 
some instances so fumished in the "ticker," and in others were 
placed on a blackboard in the office of the customer. No reason 
appears for finding a publication in the one method if not in the 
other, and I am of opinion that neither constitutes a dedication to 
the public while limited to the use and office of the customer. The 
testimony is undisputed that the quotations received by the défend- 
ants were wired to them by persons who obtained the reports by 
stealth and unfair means, without the consent or knowledge of the 
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owner; and tlie reports so derived are not open to the défendants' 
use or benefit, unless they were equally open to tlie gênerai public at 
tlie same moment. No question is involved of discrimination in 
giving ont the reports, or refusai to furnish to the défendants upon 
equal terms with other dealers, as it is not claimed that any request 
or offer was made to that end; and, so far as the testimony shows, 
I flnd no act or conduct in respect of the quotations prior to such 
receipt by the défendants to confer upon the gênerai public a right 
of use. Therefore the complainant is entitled to a decree enjoining 
the défendants and their servants and agents from taking and using 
reports so derived without authority, but no ground appears for 
extending the injunction beyond the parties named. 

The case of the défendant Kogers and his company is not involved 
in the foregoing view, and the hearing upon their plea was left 
open for argument, if desired. Unless some new considération or 
authority is presented to remove présent impressions, the pleas on 
that behalf must be sustained. 

Let decree be prepared in accordance with this opinion. 



SIMMONS et al. v. MORRIS et al. 
(Circuit Court, S. D. New Yorli. June 25, 1901.) 

1. Revival— Défenses. 

A défendant in a suit In equity, who lias answered, cannot be per- 
mitted to defeat a bill to revive the suit, after the death of the com- 
plainant, by interposing objections which are, in eflEect, a demurrer to 
the original bill. 

2. Same— Lâches. 

The right to revive a suit may be defeated by inexcusable lâches re- 
sulting in irréparable injury to défendant, where it oecurred after the 
abatement of the original suit; but delay in the commencement of the 
original suit, not pleaded as a défense thereto, cannot be consldered on a 
bill to revive. 
8. 8amb. 

After a suit had abated by the death of the complainant, a bill to re- 
vive was flled, to which a demurrer was sustained on the ground that 
the right of action did not vest in the parties filing it, but leave vras 
given to amend by substituting the real parties in Interest The tlme 
for amending was extended from time to tlme, with the consent of de- 
fendants, untll nearly three years later, and eight years after the death 
of complainant, when a new bill of revivor was lîled by the proper par- 
ties. Êeld, that the fact that a new bill, instead of an amended bill, 
was filed, was immaterial, and that, although the delay appeared to be 
without excuse, it was, In effect, by defendant's consent and did not 
constitute lâches prejudicial to their rights, which they could invoke to 
defeat the revival. 

In Equity. On bill of revivor, answers and replication, and proofs 
taken thereunder. 

Andrew D. Parker and Charles F. Wells, for complainants. 
William G. Wilson, for défendant Murray. 
Francis Lynde Stetson and Charles E. Coddington, for défendant 
Morris. 
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COXE, District Judge. An attempt to revive the original action 
broTight by Richard S. Newcombe, as administrator, etc., was made 
in 1896. A démarrer was tlien interposed disputing the right of 
the représentatives of Louisa Bernstein to revive the action. The 
demurrer was sustained upon thisi ground alone. Other grounds 
of demurrer, pointing ont def ects in the original bill, were over- 
ruled. Newcombe v. Murray (C. C.) 77 Ped. 492. The court hel3, 
in effect, that the action could net be revived in the name of the 
représentatives of Louisa Bernstein alone; that the title to the 
cause of action was in the représentatives of Isaac Bernstein and 
that they were the proper parties to revive. Leave was given to 
amend the bill of revivor by making Isaac's représentatives parties. 
Had this been doue a great amount of unnecessary labor, annoy- 
ance and expense would hâve been avoided. Both parties now con- 
cède that this décision correctly states the law as to the title, and 
the présent bill seeks to revive the action in the names of the admit- 
ted holders of the title to the cause of action. Counsel for the de- 
fendants do not, apparently, regard the décision as stare decisis 
upon the other questions presented, for they now proceed to reargue 
many of them de novo. This cannot be permitted. One of the de- 
fendants in the original bill answered and the other flled a plea dis- 
puting the jurisdiction of the court on the ground that there was no 
diversity of citizenship. Their status must be determined by thèse 
pleadings. To permit a défendant to defeat the revival of an action 
and thus to escape ail liability by interposing objections in the na- 
ture of a demurrer to the original bill, which he has already an- 
swered, would be a unique departure in equity proceedings. If the 
objections now taken are lost because issue was joined by the answer 
and plea it would be inéquitable to resurrect them ; if they are not 
lost they are as available as ever in the original suit where they 
should properly be considered. The case cannot now be tried on its 
merits. It will be time enough to do this when it reaches final hear- 
ing. This was the décision of the court in Newcombe v. Murray 
and it must remain the law of the case until changea by a higher 
authority. 

What, then, is the situation? The, proper parties to revive are 
now before thé court. There can be no doubt that if this applica- 
tion had been made in 1891, after Newcombe's death, it would hâve 
been allowed almost as a matter of course. If it had been made 
in 1896, instead of the application in behalf of the représentatives 
of Louisa Bernstein, it would most certainly hâve been allowed. 
The logic af the décision admits of no other conclusion. The only 
question which is now open for considération would, therefore, 
seem to be: Hâve the présent complainants, as administratrices of 
Isaac Bernstein, forfeited by their lâches the right to revive? That 
the court may consider the question upon a bill to revive is held 
in a number of cases, although, in the fédéral courts, the right 
to do so may still be open to debate. Alsop v. Bell, 24 Beav. 451; 
Lyon v. Park, 111 N. Y. 350, 18 N. E. 863; Pringle v. Kailroad Co., 
157 N. Y. 100, 51 N. E. 435; Mason v. Sanford, 137 N. Y. 497, 33 
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N. E. 546; Goodyear v. White (G. G.) 46 Fed. 278; Me Arthur v. 
Williamson (C. 0.) 45 Fed. 154. On principle it would seem that 
lâches suflacient to defeat the maintenance of the original suit, if 
occurring after it bas abated, should prevent its revival. Assum- 
ing that this défense may now be considered, and tliat inexcusable 
lâches, resulting in irréparable injury, may be a sufflcient reason 
to defeat the right to revive, there seems to be no différence of 
opinion upon the proposition that it must be lâches in flling the 
bill of revivor, or, possibly, in prosecuting the original suit. Delay 
in commencing the original suit cannot be considered, especially 
where the défendant has had full opportunity to plead the défense 
and has not done so. Newcombe's bill was flled in 1888 and during 
his lifetime the suit vs^as prosecuted with due diligence. "From 
July, 18S9, to July, 1891," says the brief filed for the défendant 
Morris, "the case was prosecuted and defended with proper dili- 
gence, with only such delays as are ordinarily incident." In July, 
1891, Newcombe died. This must be the date, therefore, from which 
to consider the question of lâches. The présent bill was not flled 
until September, 1899, eight years and two months from the death 
of Newcombe, but in the meantime an efEort was made to revive 
the action which, though proceeding upon an erroneous view of the 
law, was evidently made in good faith. After the décision in De- 
cember, 1896, there was a further delay of nearly three years, which 
seems without reason or excuse, and yet the court is unable to 
perceive how irréparable injury has been occasioned thereby. In 
légal effect the défendants consented to the delay. The time to 
amend the bill, as provided in the order of January 15, 1897, was 
extended from time to time until September 24, 1899. Four days 
prier to the expiration of the time this bill was flled. Upon the 
question of lâches, the fact that the complainants chose a différ- 
ent method of reviving the action from that permitted by the stip- 
ulation seems wholly immaterial. The action could hâve been re- 
vived by the amendment permitted by the decree, and the défend- 
ants consented that this might be done at any time prior to Sep- 
tember 24, 1899. The proceedings were commenced prior to that 
date, but not in the précise form allowed by the stipulation. How, 
then, can the défendants be heard to say that they hâve been 
prejudiced by a delay to which they consented because a new bill 
Instead of an amended bill was filed? The court assumes a great 
responsibility when it deprives a party of his right of action because 
of delays resulting from death. Although the question of lâches is 
a serions one it is thought that the safer and wiser course is to per- 
mit the action to be revived with such safeguards as will insure its 
diligent prosecution and préserve to the défendants every défense 
which can be predicated of the events occurring since the death of 
Newcombe in 1891. The bill is allowed. 
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TORNANSES v. MELSING et al. 

(Circuit Court of Appeals, Nlnth Circuit May 17, 1801.y 

No. 634. 

1. Appeal fbom Intbhlocutokt Ordbb— Disposition of Case ow Mkmts. 

On an appeal from an interlocutory order appointlng a reeeiver and 
gxanting an Injunctlon, the circuit court of appeals may dispose of the 
case on the merlts when it détermines that there is no equity In the 
bill which would warrant the granting of ultlmate relief to complalnant 

SJ. Mining Claims^Qualification of Locatok— Bt Whom Qubstioned. 

The fact that the locator of a mlnlng clalm Is an allen cannot be 
made the basls of an action agalnst him by a subséquent locator to 
recover possession of such clalm; the question of the effect of hls allen- 
age on the valldlty of hls location being one whlch cannot be ralsed 
and determlned In an action between prlvate persons to whlch the 
United States Is not a party. 

Appeal from the District Court of Alaska, Second Division. 
Page, McCutcheon, Harding & Knight, for appellants. 
Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. This case cornes before the court on 
appeal from an order of the district court of Alaska, Second divi- 
sion, made on July 23, 1900, appointing a reeeiver of a placer mine, 
with instructions to the reeeiver to work the mine, and take the 
gold therefrom, and with an injunction to the apgellant against 
interfering with the receiver's possession or working or operating 
the mining property. The record in the case has been carefuUy 
considered and reviewed by this court in Re McKenzie, in the 
présent case, and in the case of Kjellman v. Rogers, 45 G. C. A. 615, 106 
Fed. 775. It is unnecessary hère to repeat what ia there set forth. It is 
suflQcîent to advert to the fact that the bill allèges that on March 11, 
1899, the appellee Melsing discovered the placer mining claim in 
controversy, which is described as "Claim No. 10, above discovery 
on Anvil Creek," a tributary to Snake river, in the Cape Nome min 
ing district, Alaska, and that he therenpon duly located said claim, 
and that on May 1, 1899, the appellant wrongfully took possession 
of the said claim, and ejected the said Melsing therefrom, and pro- 
ceeded to work said mine with a large force of men, and to take the 
gold therefrom. Both in support of the application for the appoint- 
ment of a reeeiver and in opposition to the same, afHdavits were 
flled on behalf of the respective parties, which set forth the facts 
and the nature of the contention conceming the mining claim which 
18 in controversy, It appears therefrom that the appellant was 
the ârst locator of the claim, that on October 10, 1898, he located 
and properly measured and staked the same, and that he remained 
in possession until September 18, 1899, when he conveyed to the 
Wild G«ose Mining Company, and that the said location had not 
been canceled or abandoned when Melsing made his location. Thèse 
facts are not disputed by the appellees, but they contend that their 
force is whoUy overcome by the further fact that the appellant was 
an alien, incapable, under the provisions of the Revised Statutes of 



TORNANSES V. MELSING. 711 

the United States, of locating a mining claim, and that he was and 
is under contract to herd reindeer for the United States in the terri- 
tory of Alaska for a period of years, after which he is to be re- 
turned by the United States to his native land, and that he is a sub- 
ject of the kingdom of Eussia, and belongs to the Mongolian race. 
It is upon thèse facts that the appellees base their claim of title 
to the mining claim. Upon the theory that the appellant, an alien, 
was incapable of entering a mining claim, and that therefore his 
location was void, the appeUee Melsing made his attempted loca- 
tion, for the pnrpose of appropriating the claim to himself. With 
thèse facts before us, the question arises whether there is any equity 
in the bill, and whether the appellees hâve made, or can make, 
any showing upon which they can obtain ultimate relief. If the 
contention of the appellant is correct that the question of the ca- 
pacity of the prior locator to enter a mining claim under the laws 
of the United States cannot be raised in such a controversy as this, 
and that the inquiry whether or not the flrst locator is an alien 
can only be made by the United States, or in a proceeding to which 
the United States is a party, it foUows that this court, upon the 
appeal from the order appointing the receiver, may, and properly 
should, pronounce its judgment upon the facts so presented. If 
the appellees can never recover judgment upon the facts, the ap- 
pellant ought not to be required to go further with the suit. In 
Smith v. Iron Works, 165 U. S. 525, 17 Sup. Ot. 407, 41 L. Ed. 810, 
the court, referring to section 7 of the act creating the courts of ap- 
peal, said that the intention of its provisions was not only to per- 
mit the appellant to obtain immédiate relief from an injunction, 
"but also to save both parties from the expense of further litiga- 
tion should the appellate court be of the opinion that the plaintiff 
was not entitled to an injunction because his bill had no equity 
to support it." In Re Tampa Suburban E. Co., 168 U. S. 583, 18 
Sup. et. 177, 42 L. Ed. 589, the court held that where an order ap- 
pointing a receiver also granted an injunction, the appeal carries 
up the entire order, "and the case may, indeed, on occasion be con- 
sidered and decided on its merits." 

The question whether or not a location of a mining claim by an 
alien may be attacked in a suit between private parties has, when 
ever it has arisen, been answered in the négative by the décisions 
of the courts of the United States. Billings v. Smelting Co., 2 G. 
C. A. 252, 51 Ped. 338; Id., 3 C. G. A. 69, 52 Ped. 250; Mining Go. 
V. Megginson, 27 C. C. A. 63, 82 Ped. 89; Manuel v. Wulff, 132 U. S. 
507, 14 Sup. et. 651, 38 L. Ed. 562. In the case last cited the court 
said: 

"We are of opinion on the record that as Alfred Manuel was a citizen, 
If his location was valid, his claim passed to his grantee, not by opération 
of law, but by virtue of his conveyance, and that the incapaclty of the 
latter to take and hold by reason of alienage was, under the circumstances, 
open to question by the govemment only." 

When the bill which provides for a civil code for Alaska was 
pending in congress, the senate refused to modify the rule laid 
down by Manuel v. Wulff, and rejected an amendment to the bill, 
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>vhich was introduced for the purpose of conferrîng upon the dis- 
trict court of Alaska tlie power to inquire into and to détermine 
the question of the citizenship of a locator of mining daims in that 
district. In further support of this view of the law, référence may 
be màde to the act of congress of March 2, 1897, concerning the 
right of aliens to hold and own real estate in the territories. 29 
Stat. GIS. The act permits an alien to sell any lands in the terri- 
tories before escheat proçeedings, if the lands are held by him 
against the prohibition of the statute, and to receive the proceeds 
of such lands if sold in escheat proçeedings, and also to avoid 
escheat at any time before final judgment, by declaring his inten- 
tion to become a citizen, or by becoming a bona Me résident, of the 
territory. Section 2 contains this provision: 

"This act shall not be construed to prevent any persons not citizens of 
the United States from acquiring or holding lots or parcels of lands in any 
incorporated or platted city, town or village, or in any mine or mining 
claim In any of the territories of the United States." 

As bétween the parties to the présent suit, it is clear, in the 
light of authority, that the question of citizenship is not in issue, 
and that the alienage of the original locator is not involved. That 
is a matter which concems the government of the United States, 
and with which the parties to this litigation hâve nothing to do. 
The case présents only the question of the right of the possession 
as between two contesting locators. It in no way involves the ulti- 
mate right of either to a patent to the mining claim. The whole 
of the merits of the controversy may be determined upon the con- 
sidération of this single question, and it would be fruitless, as well 
as vexations, to remand the case for further litigation. The order 
appointing the receiver is reversed, and the cause remanded, with 
instructions to dismiss the bill. 



HANLEY V. SWBBNT et aL 

(Circuit Court of Appeals, Ninth Circuit May 6, 1901.) 

No. 615. 

PBAtTD— Eetention OF Benepits — Kqttitt. 

Where, by fraud and misrepresentatton to défendants' agent, com- 
plainant procured the insertion of his name as purehaser in an order 
conflrming an administra tor' s sale of an interest in a mine and in the 
admlnistrator's deed, when défendants' bid was the only one received 
and acted on, a court of equity should not assist him to retain the 
beneflt of his fraud by setting aside a subséquent deed, which the ad- 
ministrator was compelled to Issue to défendants by mandamus in the 
Btate courts. 

SAMB — PaRTNBBS — CONCEALMENT OP VALUE — DeED — DbMVERT. 

ïhe parties were partners in certain mining enterprises, and jolntly 
owned an interest in a claim, in which complainant also owued a sep- 
arate interest Défendants, by tunneling from an adjoining mine, 
managed by them, discovered an extenslve and valuable vein of ore 
In such claim, and, concealing such fact from complainant, procured 
an option on his interest and exécution and delivery In escrow ot a 
deed therefor, and afterwards, by fraud, and without payment therefor. 
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otitalned possession of the fleed. Belâ, that sticli fleed stouM be set 
aside as fraudulent and Toid, botb becatise of sucb concealment and 
because never dellTered. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Idaho. 

John E. McBride and M. A. Folsom, for appellant 

W. B. Heyburn, E. M. Heyburn, and L. A. Doherty, for appeliees. 

Before GILBERT, ROSS, an4 MOKEOW, Circuit Judges. 

EOSS, Circuit Judge. This was a suit in equity, brought by the 
appellant, as complainant, to obtain a decree annuUing two certain 
deeds made to the défendants Charles Sweeny and F. Lewis Clark, 
— one by the administrator of the estate of one David McKelvey, 
deceased, under an order made in a proceeding in mandamus, for 
an undivided one-third interest in the Skookum mine, situated in 
Shoshone county, Idaho; and the other by the complainant liim- 
seif to the défendants Sweeny and Clark for an undivided one- 
eighth interest in the same mine. The complainant also, by his 
bill, asked for an accounting of the profits derived by the défend- 
ants from working the mine, and also sought an order appointing 
a receiver to take possession of and operate the property pending 
the litigation. The claims of the complainant in respect to the two 
interests rest upon distinct and independent grounds. The one- 
third interest belonged to David McKelvey during his life. The rec- 
ord before us shows that that interest was first appraised in the 
proceedings had in respect to the estate of McKelvey at $3,000, 
and that the complainant, Hanley, and the défendants Sweeny and 
Clark ail wanted to get it. The Chemung Mining Company is also 
a factor in the case. That company was incorporated under the 
laws of the state of Washington by the défendants Clark and 
Sweeny and one W. E. Goodspeed, who, it appears from the évidence 
in this case, was a clerk in their office at Spokane; its articles of 
incorporation bearing date August 5, 1896, and its capital stock 
being declared to be $2,500,000, divided into 500,000 shares of the 
par value of $5 each. On the llth day of August, 1896, an agree- 
ment in writing was entered into between the complainant, Han- 
ley, as party of the first part, and the défendants Clark and Sweeny, 
as parties of the second part, and witnessed by W. E. Goodspeed, 
by which Hanley, in considération of the sum of $5,000, paid and 
to be paid in certain specifled amounts and at certain specifled 
times, undertook to sell to Clark and Sweeny an undivided one- 
fourth interest in those certain mining claims described as follows, 
to wit: "The Jersey Fraction Mining Claim, the Lily May Mining 
Claim, the Garriboo Mining Claim, the Good Luck Mining Claim, 
and the Butte Mining Claim, ail situate at Wardner, Yreka mining 
district, Shoshone county, Idaho, and west of the Last Chance Min- 
ing Claim;" the agreement proceeding to provide as follows: 

"The party of the first part also agrées that ail of the tltles to thèse prop- 
ertles shall be cleaned up by him, and that said properties shall then be 
deeded to the Ohemung Mining Company, of Spolsane, Washington, the 
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owners (Bf whîch shall be as follows: Cihas. Sweeny, one-half Interest of 
said Company; F. Lewis Clark, one-fourth Interest of said company; and 
Kennedy J. Hanley, one-fourth Interest of said company. Tlie parties hereto 
agrée to set aslde one-flfth of thelr holdings of the stock of said company, 
respectlvely, to be used for treasury pui-poses. The money to clean up the 
tltle of the said propertles, not to exceed the sum of flve thousand dollars, 
to be furnished by the parties of the second part In sums as required under 
the direction of Chas. Sweeny." 

' The undisputed évidence in the présent case is that of the 500,000 
shares of the stock of the Chemung Jlining Company Hanley owned 
100,000 shares, Clark and Sweeny 300,000 shares, and that 100,000 
shares were held as treasury stock of the company. The Skookum 
was a neighboring mining claim, the interest of the McKelvey es- 
tate in which, the évidence leaves no room to doubt, Hanley, Clark, 
and Sweeny wanted to acquire, and wanted to get for as near noth- 
ing as poêsible. This is shown not only by the testimony of each 
of them, but by documentary and other évidence that we flnd in the 
record, a part of which will be mentioned. The order of the pro- 
bate court under which the McKelvey interest in the Skookum mine 
was undertaken to be sold and conveyed by the administrator of 
the estate is referred to in the brief of appellant's counsel, and 
in parts of the record, as having been made December 5, 1896, 
although the order itself appearing in the record purports to hâve 
been made November 30, 1896. Clark and Sweeny were the prin- 
cipal oflElcers of the défendant Empire State-Idaho Mining & Develop- 
ing Company, of which one W. Clayton Miller was résident manager 
and Consulting engineer. A. G. Kerns was the attorney of the 
Chemung Mining Company. On the 14th day of December, 1896 
(but a few days after the making of the order by the probate court 
of Shoahone county for the sale of the McKelvey interest in the 
Skookum mine), Clark wrote to Miller as follows: 

"I hâve trled for three days to get you by téléphone, but bave failed. 
After fuU consultation with Mr. Hanley, It seems to me, if he can buy Mc- 
Kelvey's claim on the Jersey for about the sum net to us, viz. $400, that he 
expects to get it for, it better be done now on gênerai prlnciples, and to get 
through with It; and if at the same time he can, by paying $100 or so, obtain 
an option on one-third of the Skookum at about $700, so much the better. It 
does not seem to me, however, that we better put off too long in getting 
the Jersey interest cleaned up. I should not want to enter into an agreement 
to buy the Skookum, but would be willlng to pay one hundred dollars or so 
to get an option on the interest. If you and Mr. Hanley thlnk best, however, 
to postpone the Jersey matter, I shall be satisfled to rest upon your judg- 
ment." 

FoUowing this letter in the record, but without date, is the follow- 
ing: 

'■ "My Dear Kerns: Mr. Olark appears to hâve changed hls mind, and I 
think now the best you can do is to put Kennedy [Hanley] onto the best and 
qulckest way for him to close for the interest at his bid. He should, at the 
proper time, put it in as writlng. As to Skookum, flnd ont, and let me know; 
but do nothlng now. Miller." 

Immediately following is this téléphone message from Clark to 
Hanley: 

"Mr. Miller telephoned, requesting that you immediately telegraph or télé- 
phone Cunningham [who was the administrator of the McKelvey estate] 



HANLEY V. SWEENY. 715 

wîthdrawlng your bld on the Jersey tract. By so dolng Miller says we can 
get a reappraisement to better advantage. Please eomply. Just withdraw 
your bld, and give no reasons. ïou can téléphone me at nay house, 255, 
after 6:30 p. m." 

At the time of the making of the order by the probate court of 
Shoshone county authorizing the administrator of the McKelvey 
estate'to sell its interest in the Skookum mine, that interest stood 
appraised at the sum of |3,000. Hanley had bid therefor the sum 
of |700. The statute of Idaho provided that no bid should be accept- 
ed which was les» than 90 per cent, of the appraised value of the 
property. No other bid appearing to hâve been made, the McKelvey 
interest in the Skookum mine was again appraised in February, 1897, 
and that time at |760. The administrator of the estate again pub- 
lished and posted notice that he would sell the interest on May 1, 
1897, and invited bids therefor. In his return to the probate court 
of the sale made by him, the administrator, after setting out the 
notices that he caused to be published and posted. stated: 

"That on the Ist day of June, 1897, this administrator received an offer 
or bid of seven hundred dollars for the undivlded one-third interest in the 
Sliookum Iode mining, situated In Yreka district, Shoshone county, state of 
Idaho, from the Chemung Mining Company. That being the only bid filed 
with me, and that being the highest and only bid for the same. I did on said 
day sell said real estate to the said Chemung Mining Company, the purchaser 
thereof, and request that said sale be confirmed; and, furthcr. that the 
court fis a date and place for a hearing upon said sale." 

This return was made and filed June 15, 1897, but was not veri- 
fied, as was required by the Idaho statute. On the 18th of June fol- 
lowing, an order was made by the probate court designating June 
30, 1897, at 10 o'clock a. m. of that day, at its court room in the town 
of Murray, Shoshone county, as the time and place for the hearing of 
the return, at which any person interested might appear and file 
written objections to the confirmation of the sale. That hearing was 
continued to July 26, 1897, on which day Hanley and the adminis- 
trator appeared in court, as also W. W. Woods, who had theretof ore 
been the attomey for the administrator in the matter of the estate 
of McKelvey. Hanley's testimony is to the effect that, after the 
making of the $760 appraisement, and after the publication of the 
notice of sale pursuant to that appraisement, he presented to the 
administrator a bid of $700 for the McKelvey interest; but such a 
bid, if made, does not appear among the files of the estate in the pro- 
bate court, and has not been produced. As a matter of fact, how- 
ever, the night before the 26th day of July, 1897, Hanley gave to the 
administrator $750, which he said was a raise of $50 on his bid. TThe 
paying of this money in advance of any confirmation of the sale, and 
before the i)etition of the administrator for its confirmation to the 
Chemung Company had come on for hearing, is one of the many pe- 
culiar circumstances attending the attempted disposition of the 
McKelvey interest. Conceming whàt took place the next day, July 
26th, when the matter of the sale came up before the probate court, 
there is some conflict in the testimony. The bid of the Chemung 
Mining Company was submitted to the administrator by A. G. Kems, 
its attomey, who resided at Wallace, Idaho, and who had an ofSce 
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wijth, Mr. Woods at that place, and who requested Mr. Woods to at- 
tend tke confirmation proceedings at Murray, the county seat (to 
which place he was going), and look after the bid of the Chemung 
Company. Wood»* testimony is to the effect that he went into the 
office oî the probate judge for that purpose in the forenoon of July 
26th; that Cunningham, the administrator, and the probate judge, 
were there; that subsequently Hanley came in; "but," said the wit- 
ness, "the first inquiry addressed to me was by Mr. Cunningham [the 
administrator], who stated that there had been a raise of |50 upon 
the bid then in. And he and Judge Whalen [the probate judge] 
wanted my opinion as to what to do in the matter. I inquired as to 
whether the advance was by the same bidder, and Mr. Cunningham 
replied that it was the same bidder, and that he had voluntarily 
raised his bid |50. I said, 'That is a rather queer proceeding,' and 
I took down the statutes, and called their attention to the provisions 
of the statute that, if a bid was not raised to the estent of ten 
per cent, it would not require a new publication. I said, then, in 
my opinion there was no objection to the administrator taking $50 
more for the beneflt of the estate, if it was the same bidder, and 
that my advice to the probate judge would be to conflrm the bid as 
made, and not mention that lôO; and my advice to Cunningham 
as administrator was to take it up on his account for the beneflt of 
the estate, and conflrm the bid which was already in writing. That 
is ail that I remember of that transaction, except they agreed to act 
upon the advice. The administrator and the probate judge both 
agreed upon that course of conduct." The witness further stated 
that the administrator requested him to hâve a deed prepared when 
he returned to Wallace, and he replied that he would speak to 3Ir. 
Kerns about it* As a matter of fact, the probate judge himself, on 
the same day, to wit, July 26, 1897, prepared an order conflrming the 
sale to the complainant, Hanley, and he testifled in this suit that 
when he wâs making out that order Hanley, Woods, and the adminis- 
trator were ail présent, and that while doing so he asked in the prés- 
ence of ail three of them, "Whom will I make this out to?" and that 
Hanley replied, "Make it out to me; it is my own money that is pay- 
ing for it;" aàad that Woods assented thereto. If that testimony of 
Hanley is trne, Woods could not be a man of honor and integrity, 
as complainant's coùnsel hère concèdes him to be; for he attended 
the confirmation proceedings at the request of the attorney of the 
Chemung Company, and for the purpose of having the sale conflrmed 
to it in pursuancé bf its theretofore accepted bid. Woods' testimony 
is to the effect that nothing of the kind occurred. The probate judge 
eigned the order conflrming the sale to Hanley, and the adminis- 
trator thereupon executed a deed to him purporting to convey to 
him the onè-third interest of the estate in the Skookum mine. The 
26th day of July, 1897, was a day of the regular July term of the 
probate court of Shoshone county, section 3843 of the Revised Stat- 
utes of that state providing that: 

"The terms of the probate court In the several countles for the transactiop 
of ail probate business, except that specially authorlzed by law to be donc in 
vacation, must be held on the fourth Monday in each monti». For the trans- 
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action of ail civil, other than probate business, and ail crlminal business, 
thèse courts are always open." 

The next section is as follows: 

"The terms of thé probate court must be held at the county seats. There 
shall be a clerk of said court to be appointed by the judge thereof, or the 
probate judge may act as clerk of his own court Every probate judge shall 
be responsible upon his officiai bond for every default or misconduct in 
ofiace of his clerk." 

On the 12th day of August, 1897, Kems, who had presented the 
bid on behalf of the Chemung Mining Company, appeared at the 
ofSce of the probate judge, and stated to him that a mistake had 
been made in conflrming the sale to Hanley, and that the Chemung 
Mining Company was the party entitled to the deed; that Hanley's 
conduct and représentations by which he had procured the confirma- 
tion and deed to himself were fraudaient. And Kerns presented to 
the probate judge an order reciting, among other things, that the 
matter of the confirmation of the sale came on regularly to be heard 
July 26, 1897, the administrator appearing in person and by his 
attorney, W. W. Woods, and "Kennedy J. Hanley appearing in per- 
son representing himself to appear on behalf of the purchaser at the 
administrator' s sale, and the court having examined the said return 
and heard the testimony of witness in support thereof," and it duly 
appearing to the court that in pursuance of the order of sale the ad- 
ministrator caused the proper notice to be posted and published, and 
that the sale was made to the Chemung Mining Company, and 
further reciting "that on the 26th day of July, 1897, an order was 
made by this court conflrming the sale of said real estate and mining 
premises in one Kennedy J. Hanley, and directing said administrator 
to exécute proper and légal conveyance thereof to said Hanley upon 
the same bid of $700; and it appearing to the satisfaction of the 
court that such order confirming said sale in Kennedy J. Hanley was 
obtained by misrepresentation and fraud upon the part of said 
Kennedy J. Hanley in pretending to represent the said Chemung 
Mining Company," — proceeded to vacate and annul such order and 
deed, and to confirm the sale to the Chemung Mining Company, and 
to direct the administrator to exécute a conveyance of the McKelvey 
interest to that company. The probate judge at first refused to sigu 
the order so requested by Kerns, but subsequently, being urged 
to do so, and, as he testifles, being threatened by Kerns with a 
suit if he did not, affixed his signature to the order, without 
any notice to Hanley, and without any proof of any kind. The 
order was then left with the probate judge, who, under the pro- 
Tisions of the Idaho statute, acted as clerk of his own court, and 
who subsequently advised the administrator that the order so signed 
was Toid. The administrator, upon demand made on behalf of 
the Chemung Mining Company, refused to exécute a deed to it for 
the interest of the McKelvey estate in the Skookum mine, and there- 
upon that company applied to the district court of Shoshone county 
for a writ of mandamus to compel the administrator to make the 
conveyance directed by the order. The district court decided that 
it was the duty of the administrator to obey the order of August 
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13, 1897, and the suprême court of the state on appeal afBrmed the 
judgment People v. Cunningham (Idaho) 53 Pac. 451. The adminis- 
trator having, subséquent to the décision of the district court, de- 
posited a conveyance, as required by the statute of the state, to abide 
the appeal, that conveyance was, after the décision of the suprême 
court, delirered to the Chemung Mining Company, and was put on 
record in the county in which the property is situated; and its title, 
if any, was thereafter conveyed to the défendant Empire State-Idaho 
Mining & Developing Company. 

In the Tiew we take 'of the présent case, it is not necessary to con- 
sider the légal effect of the very peculiar proceedings in the probate 
court, nor to détermine the effect of the décisions of the state courts 
of Idaho in the cases growing out of them which hâve been brought 
to our attention; for we are clearly of the opinion that in respect 
to the McKelvey interest the complainant is not, by the facts and cir- 
cumstances of the case, presented in such an attitude as that a court 
of equity should aflord him any relief in respect to that interest. 
The évidence leaves no room for doubt that the intent of the com- 
plainant and of the défendants Clark and Sweeny was to acquire the 
group of claims of which the Skookum was one, in common owner- 
ship, although in différent proportions. The three were the sole 
owners of the stock of the Chemung Mining Company, which com- 
pany bid $700 for the interest of the McKelvey estate in the Skookum 
mine. Of that bid the administrator, of course, had actual notice, 
for it was made to him; and in his return to the probate court he 
expressly stated that under the proceedings had pursuant to the 
|760 appraisement of that interest he had sold it to the Chemung 
Mining Company, and asked the confirmation of the sale to it; and, 
furthermore, the administrator, in his return, expressly stated that 
the bid of the Chemung Company was the only bid he had received 
for that interest. Hanley, like every one else dealing with the ad- 
ministrator in respect to that interest, is certainly chargeable with 
constructive notice of the matters stated in that return, and we 
think the circumstances of the case irresistibly lead to the con- 
clusion that he had actual notice of the bid of the Chemung Com- 
pany, and that the administrator had reported to the court Ws sale 
of the interest in question to that company; otherwise, why should 
he hâve paid to the administrator |750 the night before the day the 
hearing of the administrator's pétition for the confirmation of his 
reported sale to the Chemung Company for |700 was to be had? 
Hanley claims to hâve himself theretofore made to the administrator 
a bid of |700 for that interest, which bid, however, nowhere appears 
among the papers of the estate, nor was it produced in this case; and 
the administrator, in effectj reported to the court that no such bid 
had been received by him, for, as has been seen, he expressly stated 
in his return that the only bid he received for the property was that 
of the Chemung Mining Company. If it be true, as claimed by the 
complainant, that he had in fact bid |700 for the McKelvey interest 
under and pursuant to the order of sale of November 30, 1896, and 
it be further true that Hanley did not, in fact, know of the bid of the 
Chemung Company, then, and in that event, his voluntary raise of 
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bis own bid, in the absence of any other, is "peculiar," to say the 
least. In that view liis action has not been, and cannot be, satisfac- 
torily explained, unless it be based upon some sort of phUanthropio 
motive, which, under the facts and circumstances of the case, we 
would hardly be justifled in attributing to either him or the défend- 
ants Clark and Sweeny in their eiïorts to acquire the McKelvey inter- 
est. If, on the other hand, it be true that Hanley did actually know of 
the bid of the Chemung Mining Company, and it be also true that he 
himself had also bid $700 for the same interest, the statements made 
and assented to by Hanley and the administrator before the probate 
judge in the présence of Woods, when the matter of the conârmation 
of the sale came on for hearing on the 26th of July, 1897, cannot be 
explained consistently with good faith and fair dealing either on the 
part of Hanley or the administrator. The counsel for the appellant 
hère concèdes that Woods, who had been requested by Kerns to look 
after the confirmation of the sale to the Chemung Company in pur- 
suance of its accepted bid, did not know of any bid of Hanley, or any 
other party than the Chemung Company. Therefore, when told by 
the administrator, in the présence of Hanley and the judge, that the 
bid had been raised, and when in response to his question, "By 
whom?" he was informed that it was by the "original bidder," he 
very naturally said such a proceeding was "queer." Being there in 
the interest of the Chemung Company, if either Hanley or the ad- 
ministrator had said that the |50 raise was by Hanley, Woods would 
hâve at least had the opportunity of seeing that the sale made to 
the Chemung Company pursuant to its bid, and reported by the ad- 
ministrator for confirmation, was not, as in fact it purported to be, 
confirmed to Hanley for the similar sum of $700. This manifest 
déception of the représentative of the Chemung Company, coupled 
with the facts that the administrator had theretofore accepted the 
bid of that company, and so reported to the court, expressly stating 
at the same time that there was no other bid, and no other bid being 
in fact produced, supplemented by the extraordinary payment by 
Hanley to the administrator of the $750 the night before the day set 
for the hearing of the administrator's pétition for the confirmation of 
his previously reported sale to the Chemung Company for |700, and 
the withholding of notice of such payment f rom the court as well as 
that company when the accepted bid of the company came up for 
considération, discloses such deceit and fraudulent practices as pre- 
clude any and every person in any manner engaged in them from the 
aid of any court of equity. 

But ail of the fraud in the case was by no means committed by the 
complainant, The one-eighth interest in the Skookum mine hère 
involved was confessedly the property of Hanley. So were 100,000 
shares of the stock of the Chemung Mining Company. In respect to 
that interest the court below held that Hanley dealt with the défend- 
ants Clark and Sweeny at arm's length. There is not the slightest 
doubt that the letters from Hanley to O'Neil, introduced in évidence, 
and written a f ew weeks before the making of the contract of April 
30, 1898, show that there was an absolute want of confidence on his 
part in either Clark or Sweeny, so that the court below was quite 



720 109 rUDBRAL BEFORTER. 

right in sayiog tliat any pretense that in the agreement to dispose 
of Ms ohe-eighth interest Hanley relied upon any représentations of 
Glark and Sweeny, or either oif them, was witliout any valid support. 
But that is no answer to the proposition that they f raudulently with- 
held from their co-owner the facts in respect to the discovery of ore 
in the Skookum mine, made in pursuance of work prosecuted by the 
Company, in which he was a stockholder, and at his expense, of 
course, as well as theirs. That they did so withhold and conceal such 
facts is abOndantly shown by the record, and, indeed, afarmatively 
appears from their own testimony. The Skookum mine was reached 
underground only through a tunnel that had its commencement in 
the ground of the Last Chance Mining Olaim, of which the défendants 
Clark and Sweeny were the principal owners, and of which one 
Presley was superintendent. The underground work done in the 
Skookum mine was done also undér the superintendency of Presley, 
and engaged under him was, among others, a shift boss named 
Kendall. Presley's testimony is to the effect that in running the 
diamond drill into the Skookum ground, under the direction of Clark 
and Sweeny, he diScovered, about April 24 or 25, 1898, a body of ore 
in the Skookum, into which, by the 30th day of that month, a drif t 
had been driven about 35 or 40 feet, disclosing a body of ore of such 
dimensions and value as that Presley, when asked to give his esti- 
mate of the value of the Skookum mine in its condition on the 30th 
of April, 1898, when the contract between Hanley and Clark and 
Sweeny was made, answered: *'Judging from the priées you would 
hâve to pay for mines similar to that, it would be in the neighbor- 
hood of two hundred and fifty or three hundred thousand 'dollars. I 
don't know that you could get one for that price that was similar." 
Presley further testified that Glark and Sweeny were fully apprised 
of the ore discovery, but that Hanley was not, and, what is more, 
that Hanley was kept in ignorance of it by the express orders of 
Glark and Sweeny. We extract from his testimony: 

♦'Q. By Complalnant's Counsel: I %I11 ask you If, durlng the month of 
March or April, 1898, any applicatioij was made to you by Mr. Hanley to go 
into that mine and examine Itî , A. ïes, sir. Mr. Hanley asked me If he 
could gp thrçugh the mine. Q. tJid .he state any reason why he wanted to 
go into the iialneî A. He said he Éad Interests in the mine, and that he 
was entltled to go through. I told him I was Instrueted by Mr. Sweeny not 
to allow him to. go Into thé mine. Q/ State whether or not, acting under 
those directions, you prevented him from going. A. Yes, sir; I prevented 
him. Qi What did you say to him? A. I merely told him that he could not 
go lu the mine; tiiât I was prohlbited from allowlng him to go Into the 
mine. Q. Do you recoUect whether he asked you more than once the privi- 
lège of going In? A. Yes, he did. I beileve he asked Just before he gave 
an option on ils interest to Sweeny. Q. How long before? A. Well, I 
think it was the «îay before, if I remember rlght, or a day or two. I don't 
Just remember. l ^now it was shortly before. Q. And you prohlbited him 
from going in undfei^the direction pf Mr. SWeeny? A. Yes, sir. Q. Did you 
tèll' Mr. Hanley abolit what the true condition of the mine was at that tlme, 
or did you give him any information i about It? A. I told him there was 
uothing in there to speafe of . Q. I will aSk you now if Mr. Sweeny instrueted 
you or Mr. Clark not tp disclose the ; condition of the mine to either Mr. 
Hanley or anybody else. ' A. Yes, sir; I was instrueted so by Mr. Sweeny. 
Q. And you did not? A. No, sir; I did not. Q. Did you know anything 
abput the uegotlatlons between Hanley, and Sweeny and Clark about the 
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sale of bis Interest In the Skookum mine? A. Tes, I did. Q. Dld you know 
anything about those negotiations eitlier from Mr. Sweeny, or Mr. Clark, 
or both of tbem? A. I did not kuow personally tbrough tbem, but I knew 
tbat they were making a deal. Q. ïhat was before tbe deal was made, as 
you understood? A. ïes, sir. I knew it at tbe time. Q. You knew it was 
in contemplation? A. Yes, sir. Q. Did you bave any conversation witb 
tbem, or elther of tbem, about tbeir baving made a deal witb bim, after it 
was doneî A. Notbing only wbat Mr. Sweeny told me. Q. Mr. Sweeny told 
you? A. Yes, sir. Q. Abotit wbat time was it fbat be told you? A. Well, 
If I remember rigbtly, it was about tbe flrst of May of 1898. Q. Wbat did 
be say about bis negotiations witb Hanley about tbe deal? A. He came up 
from Spokane one aftemoon, and in tbe evening about î or 8 o'clock be told 
me tbat be bad secured an option on Kennedy Hanley's interest In tbe 
Obemung for $20,000, and bis interest in tbe Skookum for $10,000. Q. Did 
you know wbat Mr. Hanley's interest was in tbe Cbemung, — wbat it con- 
sisted of? A. I understood it to be a tbird and an eigbtb. Q. No; I meau 
in tbe Cbemung, not in tbe Skookum. A. Ob! in the Cbemung. I under- 
stand be bad some stock, and some interest besides, in tbe flrst; but I don't 
know wbat it terminated in afterwards. Q. Wbat interest did Mr. Sweeuy 
say be bad got in tbe Cbemung? A. Why, lie didn't state in particular wbat 
interest It was. He said be bad bis interest in tbe Obemung for $20,000, 
ail bis interest. Tbat is ail I beard bim say. Q. And wbat did he say about 
tbe Skookum? A. He said 'an option on bis interest in the Skookum for §10,- 
000.'" 

Presley further testified that Kendall was the shift boss in charge 
of the work that penetrated the ore body referred to, and that about 
the latter part of May, 1898, he (Presley) discharged him. When 
asked why, Presley answered: 

"Why, he came to me a short time before, — I don't remember tbe time,— 
but he asked me questions in regard to tbe Skookum ground, and if Ken- 
nedy Hanley did not own Interests in there. I did not make him any an- 
swer. I simply laid him off tbe flrst opportunity I got. Q. Wbat was the 
reasonî Why dld you lay him ofÊ? A. Well, my instructions were to not 
allow any one to know any more about it tban possible. That was one of 
the reasons. Q. Was it not, Mr. Presley, for tbe purpose of protecting tbe 
interests of your employers, Sweeny and Clark? A. Yes, tbat was my idea 
of it, and that is wbat I tried to do right along. Q. Dld you ever admit any 
other person tnto tbat mine along about that time? A. Why, I never ad- 
mitted any one at my own responslbility, unless tbey were witb Mr. Sweeny. 
Mr. Sweeny brougbt some men there witb him, — some tbat corne from tbe 
Bast. Q. When did be bring men there? A. Along the flrst of May." 

Kendall's testimony is to the effect that shortly before his discharge, 
and about the time the ore was struck in the Skookum mine, he told 
Presley that he had met Hanley on the street the evening before, and 
that Hanley had asked him "concerning this drift, — how far we 
were in, and if we had any ore, and I said I gave him no set answer. 
He kind of smiled, and says, *Well, maybe he bas an interest in it,' 
and walked off." The witness further said that he did not think that 
he told Presley exactly what he had replied to Hanley, and in answer 
to the question, "But you did not tell Hanley anything?" answered: 
"No, not exactly. I told him there was some ore. I did not give 
him any decided answer." And Kendall was discharged for the 
reason already stated. Clark himself says in his évidence that, 
when asked by Hanley concerning the mine, he said that they "had 
some encouragement," but he expressly states that he omitted "dé- 
tails." He further admitted in his testimony that the "fairness" of 
contracting for Hanley's interest without telling him what he knew 
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"was Dot considered" by him. Yet within a few days of the dis- 
covery of the large and valuable ore body in the mine, Clark tele- 
phoned to Hanley, requesting him to corne to Spokane, and on his 
arrivai met him at his hôtel, and began negotiations which culmi- 
nated in the contract of April 30, 1898. A grosser fraud upon a co- 
owner of the property it is difScult to conceive. Now, what was the 
contract of April 30, 1898? At that time the mandamus proceed- 
ings against the administrator of the McKelvey estate to compel 
him to exécute a deed for the one-third interest of that estate in the 
Skookum mine to the Chemung Mining Company in pursuance of 
the order of the probate judge made August 13, 1897, were still 
pending in the suprême court of the state of Idaho, and that interest 
was then still being claimed by Hanley under the deed executed to 
him by the administrator, and by Clark and Sweeny as the property 
of the Chemung Mining Company. The proposition made by Hanley 
to Clark and Sweeny on that day, under and pursuant to the nego- 
tiations initiated at their request, was in writing, and is in évidence. 
It is as f oUows : 

"My proposition Is this: I will sell my one hundred thousand (100,000) 
shares in ttie Chemung Co. (at 20 cents a sliare) for twenty thousand dol- 
lars ($20,000.00). I will sell my % and % Interest in the Skookum claim at 
the rate of thlrty thousand dollars for the whole claim. 

"Spokane, April 30th, 1898. K. J. Hanley." 

Hanley's testimony is to the efCect that throughout the negotia- 
tions leading up to the contract he refused to sell the one-eighth 
interest in the Skookum mine, which he confessedly owned, without 
including also the McKelvey one-third interest, which was in dispute 
between the parties; and the défendant Clark himself seems to ad- 
mit as much, although his testimony is to the effect that Hanley 
flnally agreed otherwise. On his cross-examination Clark was asked: 

"Q. Did Mr. Hanley at any time ever oflfer to sell you elther the one-eighth 
or the one-third interest in the Skookum mine separately from the other 
interest — separately from each other? A. He did ofEer to sell them sep- 
arately from each other. Well, that is to say— No, he never at any one 
time said — He never at any one time entered into negotiations about the 
one-eighth without having a negotiation at the same time about the one- 
third. Q. The negotiations always covered both of his claimed interests, 
you denying that he had any Interest in the one-third, and he clalmlng that 
he had, and you admltting that he owned a one-eighth Interest? A. I think 
I asked Hanley at one time to put a priée on everything he owned and every- 
thing he claimed up there, and he, in gênerai, answered that he wanted to 
put a price on the whole of it; but when he caine down to actually agree- 
Ing upon something we agreed as I hâve said." 

The written proposition of Hanley, by which he offered to sell 
the one-third and one-eighth interests at the rate of |30,000 for the 
whole claim, would, as will readily be seen, make those interests 
amount to something over $12,000, and Hanley admits that in the 
subséquent discussion of his written proposition he receded from 
that to the extent of finally agreeing to take for those two interests 
$10,000, and $20,000 for his 100,000 shares in the Chemung Company. 
The testimony of Clark and Sweeny, on the other hand, is to the 
eflfect that the final agreement was $20,000 for the Chemung stock 
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and the one-eighth interest in the Skookum mine, and $10,000 for 
thé McKelvey one-third interest. It is not disputed tliat the papers 
in respect to the transaction were to be, and in fact were, placed in 
escrow. The papers were prepared in the oiflce of Glark and Sweeny 
on Saturday morning, April 30, 1898, in some haste, in order that 
they might be deposited in a bank before the closing hour of 12 
o'clock of that day. Separate deeds were prepared for the two in- 
terest» in the Skookum mine, and each was signed by Hanley in 
Clark and Sweeny 's office. Ail three of them at the same time 
signed an indorsement upon each of two envelopes prepared by a 
clerk of Clark and Sweeny, and under the latter's dictation, one of 
which reads as follows: 

"This envelope Is placed In escrow with E. J. Dyer, cashier of the Ex- 
change National Bank of Spokane, Wash., on the foUo-wlng terms and condi- 
tions: If Chas. Sweeny and F. Lewis Clark shall pay into said bank, for 
the crédit of Kennedy J. Hanley, eighteen thousand dollars ($18,000.00), on 
or before July Ist, 1898, then this envelope, with its contents, shall be dellv- 
ered to said Sweeny and Olark; otherwise, it shall be dellvered to Kennedy 
J. Hanley. 

"Dated at Spokane, Wash., this 30th day of April, A. D. 1898." 

And the other: 

"This envelope is placed in escrow with E. J. Dyer, cashier of the Ex- 
change National Bank of Spokane, Wash., on the foUowing terms aud con- 
ditions: If Chas. Sweeny and F. Lewis Clark shall pay into the said bank 
for the crédit of Kennedy J. Hanley ten thousand ($10,000.00) dollars on 
or before August 1, 1898, then this envelope, with its contents, shall be 
dellvered to said Sweeny and Clark; otherwise, it shall be delivered to 
Kennedy J, Hanley. 

"Dated at Spokane, Wash., this SOth day of April, A. D. 1898." 

There is no dispute in the évidence in respect to the fact that 
under the terms of the agreement of sale, whatever they were, Han- 
ley was to be, and in fact was, paid $2,000 in cash in considération 
of the options; and Hanley's testimony is to the efiEect that after 
the signing of the deeds and the indorsements upon the two envel- 
opes he placed in the envelope requiring the further payment of 
$18,000 the certiflcate for the 100,000 shares of the stock in the Che- 
mung Mining Company, and in the other envelope the two deeds for 
his interest in the Skookum mine, and that the three parties then 
left the office, and went to the bank, taking the papers along. At 
the bank was à notary public, before whom Hanley acknowledged 
the exécution of the deeds, and received from Clark and Sweeny a 
check for $2,000. It is contended on behalf of Hanley that, while he 
■went to the desk of one of the bank clerks to make some arrange- 
ment in respect to the check, and after the notary had returned the 
deeds with his certiflcate of acknowledgment thereon, Sweeny fraud- 
ulently put the deed for Hanley's undisputed one-eighth interest in 
the Skookum mine in the envelope with the certiflcate of stock in the 
Chemung Mining Company, containing the indorsement requiring 
the additional payment of $18,000, and in the other envelope placed 
the deed covering the McKelvey one-third interest in the Skookum 
mine, and in that condition the envelopes were sealed, and left with 
Dyer in escrow. The testimony of Clark and Sweeny is to the effect 
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that the papers were m placed, not only with tlie knowledge of Han- 
ley, but tiiat it was the distinct understandiiig and agreement that 
they should be so placed; tlie contract, according to their testimony, 
being that the |20,000 sale and; purchase, if consummated, should 
embrace both the Chemung stock and the one-eighth interest in the 
Skookum mine, and that the |10,000 sale and purchase, if consum- 
mated, should embrace only the McKelvey one-third interest in the 
mine. There is no doubt that some support is added to this conten- 
tion by the fact that separate deeds were executed for the one-third 
and one-eighth interests, while one might hâve been made to em- 
brace both, and by the further fact that in one of the indorsements 
the time fixed for the exercise of the option was July 1, 1898, and in 
the other — that in fact covering the deed for the McKelvey one-third 
interest — ^was August 1, 1898, which latter date Clark and Sweeny 
testify was so flxed in order to give more time for the décision by 
the suprême court of Idaho of the mandamus case. But it must be 
• remembered that ail of the papers were prepared by Clark and 
Sweeny, and that it was at their suggestion that separate deeds were 
executed; and, while the fixing of August 1, 1898, as the date for 
the taking up of the deed for the McKelvey interest was very likely 
for the purpose of allowing more time for the décision of the man- 
damus case, that fact makes but little against Hanley's contention 
that the envelope bearing that indorsement was also to contain the 
deed covering the one-eighth interest. There can be no doubt that 
Hanley's proposition was to sell his stock in the Chemung Company 
for 120,000, and both of the interesta claimed by him in the Skookum 
mine together for something over |12,000. There can be no doubt 
of that fact, for the proposition was in writing, and is in évidence. 
We think it quite certain, also, that throughout the negotiations 
preceding the final agreement Hanley insisted that the two inter- 
ests, one of which he confessedly owned, and the other claimed by 
him, should go together, and thathe would not sell to the défendants 
Clark and Sweeny one without selling both; for such is not only 
Hanley's testimony, but is practically admitted by Clark. From his 
written offer it appears that Hanley valued his stock in the Chemung 
Company at |20,000, and both interests in the mine together at but 
little over |12,000. And in the discussion that resulted in Hanley's 
reducing his price for those two interests to $10,000 it does not ap- 
pear that Clark or Sweeny objected to his demand of $20,000 for the 
Chemung stock. Under such circumstances it does not appear to 
us reasonable, or at ail probable, that Hanley would, as Clark and 
Sweeny contend he did, hâve finally agreed to sell the one-eighth 
interest in the mine, which he admittedly owned, in addition to the 
100,000 shares of the stock of the Chemung Company, for |20,000. 
In that view, also, $10,000 would certainly appear to be an extraor- 
dinary and extravagant price for Hanley to demand, and Clark and 
Sweeny to agrée conditionally to give, for the disputed one-third 
interest in the same mine. It appears further that on the 6th or 7th 
day of June, 1898, Clark and Sweeny applied to Hanley for an exten- 
sion of the time within which to take up the escrows. They wanted 
until October 1, 1898, and agreed to pay Hanley $2,000 therefor, to 
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be applied on the purchase price. Hanley objected to making the 
extension run to October Ist, and September 20, 1898, was finally 
agreed upon. Clark testifled that they only wanted the extension to 
apply to the Chemung stock and the one-eighth interest ia the mine, 
as the suprême court of Idaho a short time before had afiarmed the 
décision of the trial court in the mandamus case; but that Hanley 
insisted that it should also apply to the one-third interest therein, as 
he wanted "to keep on making this flght." The record shows that 
there was at that time a pétition pending in the suprême court of 
Idaho for a rehearing of the mandamus case, which, however, was 
finally disposed of within a few days thereafter by a déniai of it. 
This statement of Clark as to their wishes in regard to the extension 
sought cannot be reconciled with the statement of Hanley, which is 
not denied, that Sweeny applied for a f urther extension of time with- 
in which to take the one-third interest in September, 1898. As a 
matter of fact, the extension was granted in the case of each of the 
escrows, that on the envelope calling for the additional payment of 
$18,000 in thèse words: 

"I hereby extend the above escrow to Sept. 20th, 1888. 

"Spokane, W., Juiie 6, '98. Kennedy J. Hanley." 

■ — And that on the envelope calling for the payment of $10,000: 

"I hereby extend the above escrow to Sept. 20th, 1898. 

"Spokane, W., June 7, '88. Kennedy J. Hanley." 

The $2,000 payment in considération of the extension was evi- 
denced by writing as follows: 

"Spokane, June 7, 1898. 

"E. J. Dyer, Csh.: This Is to certify that Clark and Sweenv hâve paid 
$2,000.00 on the $18,000.00 escrow agreement due Sept. 20, 1898; so that 
only $16,000.00 is due on same. Kennedy J. Hanley." 

Clark testifled that, as soon as the papers were left in escrow at 
the bank on April 30, 1898, he went back to his office, where Good- 
speed, his clerk, said to him, "Give me a description exactly what 
those envelopes contained, so that I can keep track of them," and 
that he replied "that the $18,000 envelope, — the one that we were re- 
quired to pay on July ist, — contained an eighth interest in the 
Skookum and 100,000 shares of Chemung stock," and that the other 
contained "one-third interest to the Skookum property, which was 
payable on August Ist," and that Goodspeed "at once sat down and 
prepared a copy of the two escrow agreements, and added to each 
copy the distinguishing statement that I made to him," which were 
afterwards put in their letterpress book. Clark further testifled 
that at the time he and Hanley were talking about the June exten- 
sion he called for the letterpress book, and read to Hanley there- 
from a "description of the escrows, and the mémorandum which de- 
scribed what the envelopes contained, which," added the witness, 
"was necessary for me to know and for Mr. Hanley to know in order 
to know what we were paying on when we went down to the bank." 
This statement of Clark is denied by Hanley, who says that the let- 
terpress book was not shown to him in June at ail, but was shown 
to Mm by Sweeny on the 17th of September, whereupon he disputed 
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it, and went at once to the bank, and told Dyer, "I am dealing with 
two rascals, and I want you to watch tlie escrows." Although Dyer 
was a witness on behalf of the défendants, ke was net asked any- 
thing in respect to this testimony of Hanley. While the indorse- 
ments on the envelopes did not mention their contents, the amounts 
specified to be paid as a condition to their delivery plainly showed 
the one that covered the Ohemung stock, and also — if Clark and 
Sweeny's version of the agreement be true — the deed for the one- 
eighth interest in the mine. There was, therefore, no such neces- 
sity as that testified to by Clark of resorting to the mémorandum 
that he had caused to be entered in the letterpress book of Clark 
and Sweeny, nor any occasion whatever to resort to anything but 
the indorsements on the envelopes to know which covered the Che- 
mung stock; for the balance required to take up the contents of 
that envelope was there expressly declared to be |18,000. If the 
agreement really was, as is contended on the part of the défendants, 
that that envelope should — as in fact it did — also contain the deed 
for the one-eighth of the Skookum mine, there would not hâve beep 
the slightest occasion for Clark or Sweeny to hâve called Hanley's 
attention to any mémorandum that they made in their office iu 
respect to the matter. The fact of the making of the mémorandum, 
and especially Clark's testimony in respect to it, we cannot but 
regard as suspicions. Looking at ail of the facts and circumstances 
of the case, and carefully weighing them, we are satisfled that the 
tmth is that the one-eighth interest in the mine was not, by the 
agreement of the parties, coupled with the Chemung stock; that the 
deed therefor was improperly placed in the envelope containing the 
stock; and that Clark and Sweeny received it without considéra- 
tion, and in fraud of Hanley's rights. The judgment is reversed, 
and cause remanded to the court below for further proceedings not 
inconsistent with this opinion. 



DODGE, Assessor, v. NEVADA NAT. BANK OF SAN FKANCISOO. 

(Circuit Court of Appeals, Nlnth Circuit. May 13, 1901.) 

No. 667. 

1. Taxation— TiMB of Assessment bt Kblation— Califoknia Statdtes. 

Const. Cal. art 13, § 8, provides that the législature shall by law re- 
quire each taxpayer to make and dellver to the county assessor annually 
a statement, under oath, setting forth ail the real and personal property 
owned by him, or In hls possession or under hls control, at 12 o'clock m. 
on the flrst Monday of Mareh. Pol. Code, § 3628 et seq., requires assess- 
ors to Ust and assess ail property between the flrst Mondays In March 
and July to the person by whom it was owned at 12 o'clock m. oo the 
flrst Monday In March, and also makes the tax so assessed a lien upon 
the real estate of the taxpayer from such date. Held, that under such 
provisions the taxable status of property was determlned by its condi- 
tion on the flrst Monday in March, at 12 m., and that property which 
on that date was not taxable under the statutes of the state was not 
required to be returned by the owHer, and could not be assessed for 
taxation for that year, notwithstanding the passage of an act after that 
date, but before the time for the closing of the assessments, making it 
taxable, where such act operated only prospectively. 
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3. Samb— CoKSTRtrcTiON OF Statute— Rbthoactivb Opekation. 

TJnder the provision of Pol. Code Cal. § 3, that no part of such Code 
is rétroactive unless expressly so declared, whlch applies also to amend- 
ments as well as to the original Code, an amendatory act provlding for 
the taxation of property whlch was not previously taxable, not passed 
so as to go into effect untll after the date on which the taxable status 
of property for that year became flxed under the statutes, cannot be 
held rétroactive, in the absence of any language declaring it so, merely 
because it was the intention of its supporters to bave it passed in time 
to apply to taxation for the current year. 

8. Samk— National Bank Shares. 

The amendment to Pol. Code Cal. § 3608, providing for the taxation of 
national bank shares (St. 1899, p. 96), which went into effect March 14, 
1899, was not rétroactive, and did not authorlze the assessment of such 
shares for the fiscal year begiuning in 1899. 

Appeal f rom the Circuit Court of the United States, for the North- 
ern District of California. 

Franklin K Lane, City Atty., ajjd W. I. Brobeck, for appellant. 
T. I. Bergin, for appellee. 

Before aiLBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. Appellee brought this suit in the cir- 
cuit court of the United States to enjoin appellant, as the assessor 
of the city and county of San Francisco, from enforcing an assess- 
ment made by him on the shares of stock held by it as a national 
bank. 

Preliminary to a discussion of the légal questions raised, it should 
be stated that section 5219 of the Revised Statutes gives to the sev- 
eral states the right to assess and tax the shares of a national bank 
under certain conditions, subject to certain restrictions. It reads 
as foUows: 

"Nothing herein shall prevent ail the shares In any association from being 
included in the valuatlon of the Personal property of the owner or holder of 
such shares, in assesslng taxes imposed by authority of the state withln 
which the association is located; but the législature of each state may dé- 
termine and direct the manner and place of taxing ail the shares of the 
national banking associations located within the state, subject only to the 
two restrictions that the taxation shall not be at a greater rate than Is as- 
sessed upon other moneyed capital in the hands of Individual cltizens of such 
state, and that the shares of any national banking association owned by non- 
residents of any state shall be taxed in the city or town where the bank is 
located, and not elsewhere." 

After the décision in People v. Badlam, 57 Cal. 594, the législa- 
ture added to the revenue law what is designated as section 3608, 
Pol. Code, which it was supposed would be sufflcient provision to 
authorize assessments to be levied upon shares of stock in the na- 
tional banks. The question being presented to the court in Mc- 
Henry v. Downer, 116 Cal. 20, 47 Pac. 779, whether the législature 
had made proper provision by said section for the assessment and 
taxation of national bank shares, the court decided that no proper 
provision had been made by the state for the exercise of that power. 
At the next session of the législature it passed and transmitted 
to the governor for his approval a bill entitled; 
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"An act to amend section 3608 of the Polltieal Code of the State of Cali- 
fomia, relatlng to the gênerai revenue of the state, and to property liabie 
to taxation for the purpose ot revenue; and to add nevc sections, to be known 
as sections numbers 3G09 and 3610; also, relatlng' to the gênerai revenue of 
the State, and of property liabie to taxation, for the purpose of revenue." 
St. 1899, p. 86. 

The governor not haying sigaed or returned the bill to the législa- 
ture within 10 days (exclusive of Sundays) of its receipt by him, 
it became a law March 14, 1899, under the provisions of the consti- 
tution (article 4, § 16), without his approval, and took effect im- 
mediatdy. Acting under the provisions of thèse sections, appel- 
lant, as the assessor of the city and county of San Francisco, pro- 
ceeded to and did assess the shares of the national banks having 
their principal place of business in that city and county for the fiscal 
year 1899-1900. The court, after hearing the case, adjudged and 
decreed that this statute "took efifect on March 14, A. D. 1899, and 
not prior thereto, and was and is inoperative to authorize any as- 
sessment or taxation of any property therein mentioned and re- 
ferred to liabie and subject to taxation on the flrst Monday of 
March A. D. 1899, and the same was not and is not rétroactive, and 
did not authorize the assessment of the stock of the complainant in 
the bill of complaint in said cause mentioned and alleged; » * * 
that the assessment of the stock of the complainant in the bill of 
complaint alleged and set forth was and is wholly unauthorized, 
nuU, and void, and of no effect whatever," — and "perpetually and 
forever restrained and enjoined" the assessor, appellant herein, and 
his successors in office, from acting upon the assessment mentioned 
in the complaint, etc. Did the court err in entering this decree? 
This is the sole question presented by this appeal. Its détermina- 
tion requires a carefui examination of certain constitutional provi- 
sions and statutory enactments of the state of Oalifornia relative 
to the levy and the assessment of taxes, and of the principles of 
law applicable thereto. The case bas been ably argued by the re- 
spective counsel, and the question has been fully and thoroughiy 
discussed in ail its features. It is claimed by appellee that the 
act in question is unconstitutional ; but, before considering that 
question, which is one of great interest and importance, we will 
first consider and détermine whether or not the court erred in en- 
tering the decree upon the groand therein stated. 

Section 8 of article 13 of the constitution provides that: 

"The législature shall by law require each taxpayer In this state to make 
and dellver to the county assessor, annually, a statement, under oath, setting 
forth speclflcally ail the real and Personal property owned by such taxpayer, 
or In his possession, or under his control, at 12 o'clock meridian on the first 
Monday of March." 

The provisions of the Political Code follow closely the raies pre- 
scribed in the constitution. Section 3628 of this Code provides, 
among other things, that: 

"The assessor must, between the flrst Mondays of March and July of each 
year, ascertaln the names of ail taxable inhabitants and ail property in this 
county subjèct to taxation, except such as is required to be assessed by the 
State board of equalization, and must assess such property to the persons by 
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whom It was owned or clalmed, or in wliose possession or control It was at 
12 o'clock m. of the first Monday of March, next preceding." 

Section 3629 provides that the assessor "must exact from each 
person a statement, under oath, setting fortli speciflcally ail the real 
and Personal property owned by such person, or in his possession or 
under his control, at 12 o'clock m. on the first Monday in March." 
Section 3652 prescribes the form of oath the assessor must append 
to his assessment book, wherein he is required to swear that he 
has assessed the property referred to in section 3628 of that Code; 
that he has assessed such property to the persons by whom it wasi 
owned, or in whose possession or control it was, at 12 o'clock m. 
of the first Monday of March next preceding. Section 3717 dé- 
clares that "every tax due upon personal property is a lien upon the 
real property of the owner thereof, from and after 12 o'clock m. of 
the first Monday of March in each year." 

The contentions of the respective counsel may be briefly stated 
as follows: Appellant claims that on the face of the statute which 
became a law on March 14, 1899, and in the light of the previous 
législation and décisions of the court in regard thereto, it was the 
évident intention of the législature in passing the act to hâve it 
take effect immediately, and to hâve it apply to the assessment 
of taxes for the year 1899; that, this intention being manifest, 
it is the duty of the court to follow the plain intent of the législa- 
ture; that, in the matter of the assessment of this national bank 
stock, the assessor is permitted from the first Monday in March 
until the first Monday of July in each year, in which time to add 
to the assessment roll ail property in his county liable to taxation 
in that time; that the shares certainly became liable to taxation on 
March 14, 1899 ; that at that time, and for many weeks subséquent 
thereto, the assessor was in the act of assessing ail property within 
his county subject to taxation; that until the assessment roll was 
completed and turned over to the equalizers, on the first Monday 
in July, the assessor was empowered, and it was his swom officiai 
duty, to place ail property liable to taxation during that time upon 
such roll; that the act was designed to remedy the defects existing 
in the tax system prevailing at that time; and that the provisions 
of the constitution and Codes hereinbefore referred to were simply 
to fix a time when the ownership and valuation of prop^erty should 
be determined. On the otht-r hand, the contention of the appellee 
is that, under the constitution and laws of California, the assess- 
able character of property becomes fixed and determined on the 
lirst Monday of March at 12 o'clock m.; that, if not then subject 
to assessment, it cannot thereafter be made subject to assessment 
for that fiscal year; that the législature cannot alter or change 
the date thus fixed; that the language of the act is purely pro- 
spective; that there is nothing in the language of the act expressly 
making it rétroactive; that the assessor could hâve made his as- 
sessment and collected the tax on personal property as well on 
March 7, 1899, as he could in April, May, or June; that there was 
flot anything in the provisions of the Political Code to sanction 
the idea that he could assess or coUect taxes upon any personal 
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property in April, May, or June that he was not authorized to assess 
and collect on tlie Ttti of March, or at any time previous to the 
14th of March, the time when the act of the législature became a 
law; that there is nothing in the provisions of the act authorizing 
any différent course; that the lien of the tas relates to the prop- 
erty subject to assessment on the flrst Monday in March, and to 
none other; that there was an inhérent want of power in the 
assessor to assess any of the stock of the complainant for the fiscal 
year ending June 30, 1900; and that the assessor had no authority 
to make any such assessment. We hâve given careful attention 
to ail the authorities cited by the respective parties. We shall con- 
fine ourselves to a discussion of the points vrhich, in our opinion, 
must govern and control our décision herein. 

Was the statute operative to affect the levy and assessment of 
property for the year 1899? The rule is elementary that a statute 
can only become operative at a time and in the manner preseribed 
by the constitution. It is therefore manifest that the statute in 
question had no binding force or effect whatever prier to March 14, 
1899. Undoubtedly the bill was introduced to remedy the defects 
in prior acts, so that the shares of national banks might be legally 
taxed. This was the object, intent, and purpose of the bill, as in- 
troduced in the législature. But, in order to accomplish this in- 
tent, it was necessary that it should become a law on or before the 
flrst Monday in March. Of course, if the govemor had approved the 
bill before that date, the question we hâve in hand would not hâve 
appeared, to worry "either court or counsel." But the mère fact 
that the supporters of the bill intended to hâve it passed in time 
for it to be approved by the govemor, so as to become a law before 
the flrst Monday in March, dœs not show, or tend to show, that 
the législature intended to make the law rétroactive. It proves, if 
it proves anything, just the contrary. The bill was drawn to take 
effect immediately when it became a law. It did not become a law 
until March 14th. It therefore matters not what the intention of 
the législature may hâve been when the bill was introduced. If 
it was, as we hâve supposed, to hâve it passed and approved so as 
to become a law prior to the flrst Monday in March, in order to 
avoid the question hère raised, the législature failed to carry out 
its intention in that direction. As a gênerai rule, subject, perhaps, 
to certain exceptions in particular cases, it may be said that the 
meaning of a statute should be gathered by the courts from its lan- 
guage and the plain imi>ort of the words used therein, rather than 
from the thoughts and intentions of those who introduced the bill. 
Certain it is that the language of the statute is always the best 
évidence of the intention. If the language used is doubtful or un- 
certain, the law affords many aids that may be resorted to by the 
courts in order to arrive at its true meaning. But if the language 
is clear, plain, and unambiguous, and has but one meaning, it needs 
no construction, and the court must take it as it is used in the 
statute, without seeking for outside aid. Conceding, for the pur- 
poses of this discussion, that the législature had the power to make 
this statute rétroactive, as is held in several of the cases cited by 
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appellant, tlie fact is that it did not do so. There is no language 
used in the act evincing any such intent. It is apparent on tlie 
face of the statute that it was intended to apply to the future, not 
to the past. In Chew Heong v. U. S., 112 U. S. 536, 559, 5 Sup. Gt. 
255, 28 L. Ed. 770, the court said: 

"In U. S. V. Heth, 3 Cranch, 398, 413, 2 L. Ed. 479, thls court said that 
'words in a statute ouglit not to tiave a rétrospective opération unless they 
are so clear, strong, and Imperative that no other meaning ean be annexed 
to them, or unless the intention of the législature cannot be otherwlse satls- 
fied'; and such is the settled doctrine of this court. Murray v. Gibson, 15 
How. 421, 423, 14 L. Ed. 755; McEwen v. Den, 24 How. 242, 244, 16 L. Ed. 
672; Harvey T. Tyler, 2 Wall. 328, 347, 17 L. Ed. 871; Sohn v. Waterson, 
17 Wall. 596, 599, 21 L. Ed. 737; In re Twenty Per Oeut. Cases, 20 Wall. 
179, 187, 22 L. Ed. 339." 

In Dash v. Van Kleeck, 7 Johns. 477, 500, et seq., there is an elabo- 
rate, leamed, and exhaustive discussion of this question by Mr. 
Justice Kent, which has universally received the approbation of 
the courts. Speaking of that case, the court in Sanford v. Bennett, 
24 N. Y. 20, 23, said: 

"It was laid down as a principle of iiniversal jurisprudence that ail I.aws 
are to be construed as furnishing a rule for future cases only, unless the^- 
contain language unequivocally and certainly embracing past transactions." 

But it is unnecessary to review the authorities upon this subiect, 
because the law as thus declared is embodied in a statutory enact- 
ment in section 3 of the Political Code of California, which expressly 
déclares that "no part of it is rétroactive unless expressly so de- 
clared," and this rule has been declared to apply to amendments 
to the Code, as well as to the original Code itself. Kailroad Co. v. 
vSchackelford, 63 Cal. 261; Water Co. v. Shaffer, 116 Cal. 518, 523, 
48 Pac. 613. The contention of counsel for appellant that the pro- 
visions of the constitution and of the Codes do not prohibit the 
assessor from making a val^d assessment after the statute became a 
law, because they only mention the time "when the ownership and 
valuation of property should be determined," falls far short of 
giving a proper construction of the constitution and Codes with 
référence to their application to the real question under considéra- 
tion. The entire System of taxation in the state of California plainly 
contemplâtes the existence of property liable to be assessed for 
taxes, and that its assessment, at whatever date actually made, 
shall relate to some fixed period of time, and that the taxable 
status of the property is to be determined by its condition on that 
day. The constitution and Codes clearly designate the time when 
the assessable character of property becomes fixed, to wit, "at 12 
o'clock, meridian, on the flrst Monday in March," and the question 
hère involved must be determined with référence to that date. The 
initial right of the assessor to assess any property during the as- 
sessing period relates to that day. The assessor is not authorized 
to assess any property that is exempt from taxation on that day. 
The owner or party in control of property is not required to include 
in his list, to be given to the assessor, any property not subject to 
taxation on the flrst Monday of March in each year. That is the 
time the lien on the property for the taxes attaches, regardless of 
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the date when the assessment is made. The property assessed in 
this case was in existence on the flrst Monday in March. At that 
date there was no law in force which made it taxable. 

From every standpoint that can be legally taken of this question 
the conclusion becomes inévitable that the attempted assessment 
in this case was not warranted by any law, and is absolutely null 
and void. This point is conclusive of the question presented, and 
renders it whoUy unnecessary to consider the constitutional ques- 
tions elaborately discussed by the respective counsel. The decree 
of the circuit court is aflBrmed, with costs. 



NTBAOK V. CHAMPAGNE LTJMBEK CO. 
(Circuit Court of Appeals, Seventh Circuit June 25, 1901.) 

No. 722. 

1. Triai.— iNSTKucTioNS— Questions dp Pact. 

Where the judge of a fédéral court undertakes to discuss In his 
charge the évidence upon a question of fact which Is submitted to the 
jury, he should carefully separate the law from the faets, and submit 
the latter unequlvocally to the Jury, In such form that the jury will 
understand that as to the facts the Instruction expresses merely hia 
opinion, by which they are not bound. 

2. Same. 

Where a question of fact Is properly submitted to the jury, it !s error 
for the judge in his charge to further state that in hls opinion the jury 
will not be justifled In flnding such fact as alleged by the plaintiff, "be- 
cause the évidence on that question Is ail on one side," such statement 
being in efCect a wlthdrawal of the question from the jury on the 
ground that the évidence is insuffleient In law to support a finding for 
plaintiff. 

8. Mastbr and Sbbvant— Action for Injuky of Servant— Evidence of 

NEflLIGENCB. 

The question whetlier the owners of a sawmill were négligent in fail- 
ing to maintain a guard rail around an opening In the floor of the mill, 
Into which plalntifiC stepped and recelved an injury, is one of fact for 
the jury; and the opinion of witnesses that it was Impracticable to 
maintain such guard Is not conclusive on the jury, but it is their right 
and duty to use their own gênerai knowledge and to exercise their 
own judgment In determlnlng the question and the weight to be given 
to the opinions of the witnesses in the light of the facts shown by the 
évidence. 

4. Same— Depbctivb Construction of Sa whill— Evidence. 

The fact that a sawmill waB "constructed in the customary manner 
of ail mllls" In that région, whlle proper to be consldered on the ques- 
tion, is not conclusive agalnst an allégation of négligent or defective 
construction. 

6. 8amb — Instructions— CoNTRiBUTORY Négligence. 

Where the testlmony of the plaintIfE In an action to recover for an 
Injury resultlng from his stepping into an unguarded opening in the 
floor of defendant's sawmill, in which he was a workman, showed 
that he had worked In the mlll only an hour before the injm-y. and then 
not In the vlclnity of the opening; that he had never worked In such 
a mlll before, and was given no Instruction, — it was error to lustruet 
the Jury, In effeet, that, if the hole was in plain sight, plaintiff was 
bound to see it, and was guilty of contributory négligence if he did not. 
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6. Same— Independbnt Contractob. 

Défendant, whlch owned and operated a sawmlll, contracted wlth A 
thlrd person to work up the slabs into lath and pickets, using ma- 
chines In the mill which were run, kept in order, and lighted by de- 
fendant. Défendant owned the products, paid the wages of the work- 
men employed by such person, and paid him the remainder, if any, 
due, computed at a stipulâtes price per 1,000 for the lath and picketg 
made. Held, that such person was not an independent contracter, but 
a servant of défendant, put in charge of particular machines, and paid 
upon the terms stated, and that whatever duty there was to instruct an 
inexperienced workman employed in the opération of such machines as 
to the dangers of the employment remained a duty of défendant. 

In Error to the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

Upon the retum of this case to the circuit court after the décision upon 
the first writ of error (33 0. C. A. 268, 90 Fed. 774), an amended déclaration 
was filed, in which to the original charge of failure properly to light the 
mill, to Instruct the plaintifC where and how to do his work, and to warn 
him of the dangers incident thereto, a charge was added of négligent con- 
struction of the mill, in that proper and adéquate guards, railings, or other 
means of protection were not placed and maintained at the south end and 
the east slde of the hole or chute into which the plaintifC stepped, making 
it reasonably safe to employés working about it, which, It was alleged, could 
hâve been done without impairing the use for which the chute was designed. 
The amended déclaration, as filed, omitted any référence to the question of 
employment by "an independent contracter," but a further amendment was 
inserted, containing, with other averments, the allégation "that the défend- 
ant so eonstructed and maintained said œachinery and appliances (with the 
unguarded hole in the floor) with a view of their being used and operated 
by employés, and of having such employés do service in near proximity 
thereto, and made it known to the gênerai publie that such was the pui-pose 
of the construction and maintenance of said sawmill with such machinery 
and appliances, ail of which action on the part of défendant constituted a 
gênerai Invitation to ail persons desiring or finding employment in and 
about such sawmill." This seems to hâve been treated by the court and 
by the counsel upon both sides as sufflcient to présent an issue which should 
justify a recovery by the plaintiff, though not in the employment of the de- 
fendant at the time, If the injury resulted from négligent and faulty con- 
struction. 

The assignment of error contains forty spécifications, directed mainly to 
the court's charge, but most of them, besides being gênerai and indefinite, 
were not taken untll after the jury retired. Some of the spécifications, in- 
stead of embracing a single proposition, as required by the rules of the 
court (Columbus Const. Co. v. Crâne Co., 41 O. C. A. 189, 101 Fed. 55; Stew- 
art V. Morris, 87 O. C. A. 562, 06 Fed. 703), are based upon portions of the 
charge which Inelude a number of distinct propositions; in one instance as 
many as elght, and In another twelve. 

The charge of the court was lengthy, and, by reason of the method of 
make-up and dellvery, was confused, and in some particulars Inconsistent. 
It consisted first of a séries of "spécial requests on the part of the plaintiff," 
covering three pages of the printed record, and presenting both fact and 
law, as if designed to take the place of a charge by the court; next, of a 
like séries of requests by the défendant, covering as much as eight pages 
of the record, devoted mainly to a présentation and discussion of the évi- 
dence bearing upon the questions in dispute, and especially upon the ques- 
tion of fact, which is argued at length, whether the plaintiff at the time he 
was Injured was an employé of the défendant or of another, who was an 
independent contracter; and next of the court's own charge, which, except- 
ing parts omitted as now unlmportant, was as follows: "I had prepared, 
before I knew that thèse spécial instructions were to be given to the great 
length to which they bave been drawn out, a gênerai charge, which it Is 
the habit of the court to do. I had modified the charge given three years 
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ago on the triai, which Is qulte lengthy and covers ail the Issues In the case, 
intendlng to give It to the jury. But, wtiere counsel take It Into thelr own 
hands to Instruet the jury, I do cet consider that it Is part of the duty of 
the court to glve gênerai instructions coverlng the same ground, and there- 
fore I shall submit the case to you upon the instructions which counsel hâve 
drawn, without giving the gênerai charge of the court. • * * It seems 
to the court that the main issue in this case, after we get past the question 
whether the plalntifî was in the employ of the défendant, » * * relates 
to the question of responslbillty for the injury. Who was responsible for 
the Injury? The évidence shows that this young man came there a stranger 
(never had worked in a mill), and went to work In the mill on the aftemoon 
of July 12, 1892, and that same aftemoon fell Into that hole (stepped into 
the hole) and threw his hand upon the saw, and was thereby injured. The 
hole was made for the purpose of letting down the refuse slabs and stufC 
that came from the slasher. It had always been there and had been op- 
erated in that way. There Is no évidence upon the part of the plaintifC 
tending tO show that the mill was not constructed according to other mills 
in that viclnity, — other sawmills. On the part of the défendant a large 
number of witnesses testify that the mill was constructed like ail other 
mills in northem Wisconsin, according to the usual custom of eonstructing 
mills in that respect. It is claimed on the part of the plaintifï that there 
should hâve been a guard around that hole, but the other witnesses tell 
you why there should not be a guard. They say if it was fenced up two 
- or three feet high, so that a boy or man could not get into it, it would be of 
no use whatever for the passage of this refuse stulï, some of whlch is quite 
long. The évidence shows that the hole led down to a chute underneath, 
which after passing through the floor shot off to one slde. The évidence 
tends to show that the long stufiC or stufC of any length would not go through, 
and the chute would be practlcally of no use, if there was a guard around 
there to keep a man out. Now, I do not want to take that question from 
the Jury; it is in the case; and yet I hardly thlnk the jury will be warrant- 
ed in findlng that the mill was not properly constructed, so far as that hole 
is concemed, and that is ail the allégation there is in regard to the con- 
struction of the mill. The only other ground of recovery has regard to the 
light. It Is a question of fact for the Jury whether there was any détective 
light there, and whether, if there was, the défendant was responsible for it. 
There is only one witness on the part of the plaintifC, and that is the plain- 
tiff himself. Ail of the defendant's witnesses — a large number of them — 
testified that this accident happened about sundown, and that it was prac- 
tically broad daylight, and that the hole could be seen by anybody. * • * 
There is no doubt that a person entering into the employ of another In a 
sawmill, where there Is machinery of that kind whlch is extrahazardous, 
takes the ordinary risk of the employment. There is no doubt about that; 
he takes the ordinary risk of employment; and, while it is the duty of the 
employer to advlse him of ail extrahazards and dangers connected with the 
business, it is not the duty of the employer to advise him of the ordinary 
hazards which are perfectiy plaln to any one engaging in the business. 
• * ♦ It is the duty of the person entering into that employ to use his 
eyes. No matter what his âge is, he must use his eyes. And that hole, 
according to this photograph, shows plaln enough, and the saws show plain 
enough. PlaintifC says he didn't see the hole or see the saws. Well, he 
was there in the sawmill. It wouldn't be the duty of the défendant to In- 
form him that there were saws there if they were ri'ght in plain sight. 
He was engagea to work about the saws, and it was part of his business 
to saw slabs there, — to take the stufC that came from the slasher, to push 
them up against the saws, and saw them into four-foot pièces to make into 
lath. That was part of his business, and his principal business. Oan he 
say to the Jury that he didn't know there were any saws there? Isn't he 
bound, if there were saws in plain sight, to see them with his eyes; and, 
If the hole was in plaln sight, wasn't he bound to see the hole? The action 
is f ounded on the négligence of the défendant, and, if you cannot say from 
a prépondérance of the welght of évidence that there was négligence on the 
part of the défendant that caused the accident, you cannot find a verdict 
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against the défendant. Tou cannot charge them wlth a loss they are not re- 
sponslble for. Now, If the mlll was In perfect order, and made aceordlng 
to the usual custom of mllls, and it was properly lighted, whàt else is there 
from which you can charge the défendant in this case? Then, furthermore, 
there is no question but that the plaintiff must hâve been in the exercise 
of ordinary care and prudence himself. * * • The question is whether 
from the prépondérance of the évidence you can say that this mill veas im- 
properly constructed or improperly lighted, by reason of which this plaintiff 
was injured without fault on his part. If he didn't see that hole, ought he 
to hâve seen It? Or was he guilt of any ordinary want of care or prudence 
in not knowlng there was a hole there if it was in plain sight? Was he 
guilty of any want of ordinary care and prudence In not knowing that the 
Baw was there coming up through the slasher where he was set to work 
if a man of ordinary eyesight could see it by using his eyes? Thèse are 
questions for you to détermine in flxing the responsibillty for this injury. 
* * *» 

At the conclusion of the charge, counsel for the plaintiff sald: "I exeept 
to where the court says the master was not obliged to warn him of the 
ordinary dangers which the plaintifC could see. I also except to that part 
where the court says, in substance, if the mill was constructed in the cus- 
tomary manner, what else could the plaintifE complain of? etc.;" and there- 
upon the jury retired, but afterwards returned for further instruction; and, 
one of the jurors having stated that he thought the plaintifC was in his 
proper place when injured, the court said: "It is a question of fact. The 
court didn't give you any Instructions on that. It is a question of fact for 
you to say whether he was in the proper place or not, and whether he was 
guilty of any négligence in getting into the hole himself. If you find from 
the évidence he was guilty of négligence in getting into the hole, and that 
that contributed, — that it produced the resuit or contributed to produce it,— 
then he cannot recover. It is only in case the accident was the resuit of 
fault on the part of the défendant company that you can flnd the défendant 
liable. If the mill was properly constructed and properly lighted, and thèse 
risks — this hole and thèse saws — were open to common observation, and if 
the plaintiff saw them, or if he ought to hâve seen them and might hâve 
seen them, and it Is the resuit of his own want of sight and carelessness 
in getting into the hole, it is difficult to see how he is entitled to a verdict." 
And thereupon, to a suggestion by counsel that the court had omitted to 
instruct that it was the duty of the défendant to instruct the plaintifE how 
to perform his duties, the court said: "That question is ail before the jury, 
and the instructions on both sldes hâve been exceedingly lengthy and full. 
I didn't think I would give any instructions at ail, because the spécial in- 
structions were so full. But I thought it might help the jury to call their 
attention to what I considered the essential issues In the case. X don't 
know as it would be worth whlle to read the instructions to the jury. What 
the jury is in doubt about Is something that the court did not charge upon 
personally. It is a question of fact for the jury to say whether he was in 
his place or not, or whether he was guilty of any négligence in getting ont 
of his place. The witnesses do not agrée about that The wltnesses for the 
défendant think he was out of his place when he got around where the 
hole Is. ihe question for the jury is whether there was any need of his get- 
ting into that hole, and whether he was guilty of any carelessness in doing 
it. He hadn't been there but a short time before he managed in some 
way to get in there." And thereupon the following colloquy ensued be- 
tween a juror, the court, and counsel for the plaintifC: "Mr. Jay: I don't 
think it was négligence on his part or carelessness. I don't think it was 
carelessness upon his part. The Court: You think it Is the fault of the 
mill? Mr. Jay: Yes, sir. The Court: Well, the court bas told you on that 
point that I didn't think you would be justifled in flnding from the weight 
of the évidence in the case that the mill was faultily constructed, because 
the évidence on that question is ail on one slde. (Exception by plaintiff.) 
Mr. Jay: That is a thing I didn't want to speak of, because I wasn't well 
enough posted in regard to that. The Court: You are not to try this case 
according to your knowledge outside of the case. You are to try it accord- 
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lag to the évidence. The évidence shows that the mlll was constructed In 
the cuBtomary manner of ail the mills there, and they gave the reason for 
It— that the work couldn't be done by having a f ence around It, and If there 
was a fence around It they couldn't shove the refuse stufC through. AU 
of them testlfy to that (ïo whieh plaintlfC excepted.) Mr. Jay: I daim 
that stepplng In at that slde next to the hole he wasn't out of hla place 
accordlng to the testimony. The Court: Ypu are glvlng your vlew of the 
case. I hope the jury will be able to agrée on the case. This Is the third 
trial. But, If you are not able to agrée after you hâve been out a reason- 
able time, you will say so. That Is ail there Is to it I don't see thai you 
need any further instructions from the court It Is ail a question of fact. 
Juror: Is that ail? The Court: That Is ail unless you want something fur- 
ther. Mr. Bailey: I hâve just taken an exception to thèse last remarks as 
they were made. The Court: Ail right" The thirteenth, fourteenth, and 
flfteenth spécifications of error challenge expressions of the court in this 
coUoquy. The thlrty-first speciflcation is that the court erred In giving this 
instruction: "If the plaintiff was one of Barber's employés, then I think 
It was the duty of Barber to Instruct him as to what to do, and to show him 
about thé work, and to inform him of its ordinary dangers carefully, as 
every young man of that âge who is green ought to be informed. That was 
a Personal duty devolvlng upon Barber." Barber was the alleged Independ- 
ent contracter. The contract between him and the lumber company bear- 
ing date February 12, 1892, provided. In substance, that Barber should "boit 
and manufacture and pack ail the shingle timber furnished by" the lumber 
Company "in their mill during the sawing season of 1892" as the lumber 
Company should "reasonably direct," and also should pick out ail the slabs 
sultable for lath and picket stock, manufacture same Into lath of kinds and 
dimensions stated, sélect from such slabs ail stock sultable for square and 
flat plckets, and carefully count sort, and tie the lath with yam furnished 
by the lumber company, and that In considération of the faîthful perform- 
ance of thèse stipulations the lumber company should pay to him specifle<] 
priées per thousand for the shingles, lath, and flat and square pickets; pay- 
ment to be made as follows: At each and every pay day when the lumber 
company pays its own crew, It should pay men employed by Barber In the 
manufacture of lath, shingle, and plckets, and the balance, if any be due, to 
Barber; It belng stipulated further that the payments of men and the settle- 
ments wIth Barber should be made up to and Include such times as should 
be included In the payments to.the employés of the lumber company. Bar- 
ber, it Is conceded, was pecunlarlly irresponsible. For other facts référence 
is made to the opinion upon the flrst writ of error. 33 C. O. A. 269, 90 
Fed. 774. 

Julîus J. Patek and John W. McGrath, for plaintiff in error. 
John Van Hecke and Edward M. Sïnart, for défendant in error. 

Before WOODS, JENKINS, and GEOSSOUP, Circuit Judges. 

WOODS, Circuit Judge^ after making the foregoing statement, 
delivered the opinion of the court. 

The better method of dealing with spécial instructions, doubt- 
less, is to încorjjorate such as are approved in the charge of the 
court and give them to the jury, without mention of the fact that 
they were requested by either party. The right to ask spécial in- 
structions does not include the privilège of submitting an argu- 
ment upon the évidence, and no instruction or séries of instruc- 
tions explaining or discussing the bearing of the évidence either 
upon the whole case or upon a particular issue or question should 
be allowed to go to the jury as the work of counsel. Whatever 
présentation of évidence or explanation or discussion of the force 
of évidence is givai to a jury in the form of instruction by the 
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court sbould be given as coming from the court; counsel being at 
liberty, of course, to make suggestions in order to supply any sup- 
posée! omission or to correct a mistake of the court. This, how- 
ever, is not a matter of assigned error, and is only preliminary to 
a considération of the questions presented. 

In its entire scope the charge of the court was distinctly and 
strongly adverse to the plaintiff ; to such an estent, indeed, as 
hardly to be justifiable, uniess the case was so clear as to hare 
warranted a peremptory instruction for the défendant. In the 
fédéral courts, as the practice was explained and deflned by the 
chief justice in Starr v. U. S., 153 U. S. 614, 624, 625, 14 Sup. Ct. 
919, 923, 38 L. Ed. 841, 845, "the presiding judge may, if in his discré- 
tion he think proper, sum up the facts to the jury; and if no rule 
of law i» incorrectly stated, and the matters of fact are ultimately 
submitted to the détermination of the jury, it has been beld that 
an expression of opinion upon the facts is not reviewable on error. 
Eucker v. Wheeler, 127 U. S. 85, 93, 8 Sup. Ot, 1142, 32 L. Ed. 102; 
Lovejoy v. U. S., 128 U. S. 171, 173, 9 Sup. Ct. 57, 32 L. Ed. 389. 
But he should take care to separate the law from the facts, and 
to leave the latter in unequivocal terms to the judgment of the 
jury, as their true and peculiar province. McLanahan v. Insur- 
ance Co., 1 Pet. 170, 182, 7 L. Ed. 98. As the jurors are the triers of 
facts, expressions of opinion by the court should be so guarded as 
to leave the jury free in the exercise of their own judgments. They 
should be made distinctly to understand that the instruction is not 
given to a point of law by which they are to be governed, but as 
a mère opinion as to the facts, to which they should give no more 
weight than it was entitled to. Tracv v. Swartwout, 10 Pet. 80, 
96, 9 L. Ed. 354; Games v. Stiles, 14 Pet. 322, 10 L. Ed. 476." The 
charge before us exceeds thèse limitations. In respect to the vital 
issue whether the hole in the floor, into which the plaintiff stepped, 
should hâve been guarded, the court, in the first instance, said: 
"Now I do not want to take that question from the jury; it is in 
the case; and yet I hardly think the jury will be warranted in 
finding that the mill was not properly constructed, so far as the 
hole is concerned;" and, on the return of the jury into court for 
f urther instruction, said : "Well, the court has told you on that 
point that I didn't think you would be justified in finding from the 
weight of the évidence in the case that the mill was faultily con- 
structed, because the évidence on that question is ail on one side." 
It is a question of law whether given évidence is sufScient to jus- 
tify a proposed finding, and, to avoid misunderstanding, the court's 
first statement should hâve been accompanied with an explana- 
tion "separating the law from the facts," and giving the jury to 
understand that the opinion expressed had référence only to the 
question of fact, and that that question was submitted to them upon 
évidence legally sufficient to support a verdict either way. The 
final statement, though doubtless not so intended, withdrew the 
question from the jury. When the jury is told that the évidence 
is ail on one side, it is équivalent to an explicit direction to find 
accordingly. If in fact the évidence was ail on one side, the ques- 

109 F.— 47 
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tiba fehould hâve been exprfessiy tâken from the jury and the case 
siiblnittéd, ae it was at the trial under the original déclaration, 
upoi thé gaestions wh«ther the injury of the plaintifE was at- 
tributàble to the négligent faîlurè of the défendant to light the 
premises properly, or to instttict him how to do his work, or to 
warn fiiia of the dangers incident thereto. The court, however, 
proceeded on the erroneous idsea that In considering whether there 
shoùld ha*e been a guard aboat the hole, or at either end or side 
of it, the jury could not exercise their own iudgment, but were 
bound to foUow the testimony of the witnesses, who were agreed 
substantially that aU the sâwinills in that part of the state had 
at the ends of their slashers nngnarded holes like that in ques- 
tion, and that guards were impracticable. That was, however, a 
matter of opinion, about which, on the testimony, showing the 
size, position, surroundings, and purpose of the hole, the jurors 
not only had the right, but were in duty bound, to form their own 
judgment. The allégation of the déclaration is that a railing at 
the south end and east side oî the opening was practicable, and 
would not hâve impaired the use of the hole for the purpose in- 
tended. It was not a question whether the place should hâve 
been "fenced up two or three feet high, so that a boy or man could 
not get into it," or whether there should hâve been a guard "to 
keep a man out," but whether there might and should hâve been 
some form of guard or railing affording reasonable protection 
against an accidentai stepping into the opening by an employé 
engaged at work near by. It is évident that a railing a few inches 
high — certainly one a foot or more in height — at the south end 
would probably hâve saved the plaintiff from the harm which be- 
fell him, and whether it should hâve been there, and whether its 
absence was the cause of the accident, were questions for the jury. 
Head V. Hargrave, 105 U. S. 45, 26 L. Ed. 1028; Bridge Co. v. 
Olsen (présent session of this court) 108 Fed. 335. It was, of 
course, true, literally, as the jury was told, that they were not 
to try the case according to their knowledge outside of the case, 
but according to the évidence; but the context makes entirely 
probable the inference by the jury that they were bound to accept 
thô statements and opinions of the witnesses, though convinced, 
in the light of their own expérience, knowledge, and judgment, 
that the witnesses were mistaken or untruthful. "So far from 
ïaying aside their own generètl knowledge and ideas," said Justice 
Field in Head v. Hargrave, "the jury should hâve applied that 
knowledge and those ideas to the matters of fact in évidence in 
detérmining the weight to be given to the opinions expressed; 
and it was only in that way ihat they could arrive at a just con- 
clusion. While they cannot act in any case upon particular facts 
material to its disposition resting in their private knowledge, but 
should be govemed by the évidence adduced, they may, and to act 
intelligently they must, judge of the weight and force of that 
évidence by their own gênerai knowledge of the subject of inquiry." 
This part of the charge was erroneous, also, in assuming that, if 
the mill of the défendant "was constructed in the customary man- 
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ner of ail the mills" in that région, the fact was conclusive against 
the allégation, of négligent or defective construction. While proof 
of the Tike construction of other mills was compétent évidence 
upon tte question, obviously it was not conclusive. Common sensé 
and reason do not lose their sway because, through ignorance, in- 
attention, or selflsliness, unreasonable customs may bave prevailed. 

In view of the fact that there must be another trial of the case 
it may be well to refer to some other questions, though not prop- 
erly presented for review. 

In respect to the question of contributory négligence, the charge 
of the court strongly emphasized the idea that the hole was in 
plain sight, and interrogatively suggested that the plaintiff was 
bound to see it. The other side of the question (that the plaintiff 
was young and inexperienced, andclaimed to hâve been theretofore 
ignorant of machinery and of mills and their construction; that 
he had never seen this mill before that day; that he had been at 
work little more than an hour before the accident, and, until with- 
in two or three minutes before, his work had been in a place from 
which the hole was not likely to hâve been observed; and that in 
the possible flurry of a new employment, with strangers whose 
language he did not understand, he might bave failed to see what 
an experienced workman would hâve looked for) not only was not 
presented, but suggestions to the contrary were made, such as 
that it was part of his business to saw slabs there, — his principal 
business. His testimony was that he had done nothing at the 
slasher before he was hurt. He was not at that business when 
he was hurt, and, if in fact he had done nothing at it, he was not 
chargeable with the knowledge which such expérience would hâve 
brought him. 

On the subject of indepehdent contracter, the court gave to the 
jury, at the request of the plaintiff, a number of propositions, in- 
cluding this: That, "whatever the relation was between the de- 
fendant and the plaintiff, the defendant's duty was to warn the 
plaintiff of any dangers incident to his place of work which the 
défendant knew or ought to hâve known, and of which he was not 
justifled in assuming the plaintiff was aware." At the request of 
the défendant the court instructed that if Barber was an inde- 
pendent contractor, and the plaintiff was in his employ, and the 
défendant was guilty of no négligence in failing to guard and to 
light the hole, then Barber alone was responsible for any neglect 
to infonn the plaintiff of the hazards of the place where he was 
set to work. And this, in substance, was repeated in court's own 
words. The défendant also asked a spécifie instruction that from 
the written contract between the défendant and Barber, and the 
further évidence in relation thereto, it appeared that Barber was 
an independent contractor at the time the plaintiff was injured; 
but, upon reading that part of the request, the court said: "I do 
not wish to give that in the language it is. I want to submit that 
as a matter of fact to the jury, to say from ail the évidence whether 
that was so or not." No définition of "independent contractor" 
was given, and no instruction to guide the jury to an understand- 
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ing of what was meant thereby. To what estent the owners of 
such mais or of other manuf acturing establishments, in wMch there 
are machines or places about which the employé is exposed to 
spécial dangers, may escape responsibility to the workman, who 
gets hurt, by the interposition of an independent (and it may be 
irresponsible) contractor, is evidently a question of far-reaching 
conséquences. Two cases are cited in the brief for the défendant 
in error in justification of the position asserted: RollingMill v. 
Oooper, 131 Ind. 363, 30 N. E. 294, and Reier v. Springs Works, 
109 Mich. 244, 67 "N. W. 120. Neither of thèse cases, however, 
will be found to be fully in point. Cooper was employed by one 
who had contracted with the mill company to beat and deliver 
scrap iron at the squeezer, by which it was to be squeezed before 
delivery to the rollers by which it was to be roUed into bars. In 
placing the iron in the furnace, taking it out, delivering it at the 
squeezer, and in removing the slag and cinders, the contractor 
needed assistance; and, bne of his regular helpers being ill, he 
employed the plaintifE, a youth of eighteen, and put him to carry- 
ing slag from the furnace. He dumped a quantity into a small 
pool of water, and there followed an explosion, from which he re- 
ceived serions and permanent injury. It is not perceived that the 
case was différent from what it would hâve been if the contractor 
had undertaken only to remove the slag, and had employed the boy 
to assist him in doing that work; and, if the mill company was 
liable for the injury, why would it not hâve been liable if it had 
contracted with a teamster or truckman to do hauling about the 
mill, and a boy in his employ should hâve been injured by reason 
of a defect in his wagon or trucks, or by the bite or kick ol a 
vicions horse, against which he was not warned? Wood v. Cobb, 
13 Allen, 58. The décision was pla,ced by the court upon the prin- 
ciple, stated to be well settled, "that where one lets a contract 
to another to do a particular work, reser\'ing to himself no control 
over such work except the right to require it to conform to a par- 
ticular standard when cômpleted, he is not liable for the négligence 
of the party to whom the contract is lét." The following cases 
were cited, but they and the cases therein cited will be found 
to hâve no bearing upon the présent question, except, perhapa, 
as they afFord interesting illustrations of the application of the 
doctrine of respondeat superior: Water-Supply Co. t. White, 124 
Ind. 376, 24 N. E. 747; EaUway Ôo. v. Farver, 111 Ind. 195, 12 N, 
E. 296, 60 Am, Rep. 696; Ryan v. Curran, 64 Ind. 345, 31 Am. 
Rep. 123; Blake v. Ferris, 5 N. Y. 48, 55 Am. Dec. 304; Pack v. 
Mayor, etc., 8 N. Y. 222; King v. Railroad Co., 66 N. Y. 181, 2.^ 
Am. Rep. 37; Town of Pierrepont t. Loveless, 72 N. Y. 211. In 
the Reier Case, the plaintifE, a flfteen year old boy, was hurt by 
the bursting of an emery wbeel at which he was engaged. "The 
déclaration was based upon the existence of the relation of mas- 
ter and servant," and charged négligence of the master in placing 
the plaintifC, inexperienced, at dangerous work, without waming 
op instruction. The plaintiff himiself testified that he was not in 
the employ of the défendant, but of a contractor, to whom, as the 
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proof showed, the défendant furnished the building, tools, and ma- 
cMnery with which to perfoi'm the work contracted. Tlie opinion 
of the court was that, "if it was négligence to set the plaintif? at 
this work, ♦ » ♦ the contracter alone was at fault"; and the 
dictum was added that "the défendant, upon a proper déclaration, 
could be held liable only for failure to furnish suitable machinery, 
and to keep it in proper repair, provided it was its duty to do so 
upon sufBcient notice." The présent case is broadly distinguish- 
able. The défendant hère was engaged in the gênerai opération 
of its own mill. Owning the mill and machinery, it had posses- 
sion, and, in a gênerai sensé, control, of ail opérations and work 
carried on. The slasher belonged to the défendant, and its sole 
use was to eut slabs and other like material belonging to the de- 
fendant into proper lengths for shingles, lath, and pickets, which, 
when eut, should belong to the défendant. The burden of keeping 
that machine in running order, the expense of oiling and repair- 
ing, remained with the défendant; the power to run it and the 
light to light it the défendant furnished; but it contracted with 
Barber to do the manual work necessary to operate the machine 
in cutting the material so furnished, giving him no authority to 
use it upon other material of his own, or for anybody other than 
the défendant; and for the doing of this manual work upon the 
defendant's machine and material, as directed by the défendant, 
the défendant agreed to pay him a price measured by the product. 
While nominally Barber was to employ and pay for such assistance 
as he needed, the wages of the helpers were paid by the défendant, 
and deducted from the amount which otherwise should hâve been 
due to Barber, Without undertaldng to lay down lines for the 
décision of other cases, we hâve no hésitation in saying that upon 
the facts stated, and as they appear in this record, Barber was 
not an independent contracter, but a servant of the défendant, 
put in charge of a particular machine upon the terms stated, to 
operate it for the défendant, and that whatever duty there was 
to notify an inexperienced person engaged to work upon or about 
it of the dangers incident to the employment remained a duty 
of the défendant. The judgment below is reversed, with direction 
to grant a new trial. 



ST. CLAIK COUNTY v. INTERSTATE CAR-TBANSFBR 00. 

(Circuit Ctourt, S. D. Illinois. May 18, 1901.) 

Interstate Commerce— Statb Laws Affectinq — Imposing Licbnse Fées on 
Interstate Ferry. 

A State bas no power to exact a license fee for the opération of a ferry 
for the transfer of rallroad cars aeross a navigable river between a 
point wlthln such state and a point in another state, where the corpora- 
tion owning and operating such ferry Is a citizen and résident of the 
latter state, and the vessels employed hâve their situs in such state for 
purposes of taxation, and the only property of the Company within the 
state seelflng to impose the license consista of its landing place and 
facilitles. As applied to such case, the license fee Is a direct burden 
upon Interstate commerce. 
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At Law. On demurrer to déclaration. 

Thls Is a civil action, by which the county of St. Clair, of the state of 
Illinois, seeks to réeover from défendant, a corporation of the state of Mis- 
souri, $240,000, as a penalty for malntalning a certain ferry for the convey- 
ance of property across the Mississippi river from East St. Louis, 111., to St. 
Louis, in the state of Missouri, without llcense from the board of county 
commlssioners of said St Clair county, as the statutes of Illinois require. 
The déclaration allèges that: "On, to wit, the 24th day of Oetober, A. D. 1896, 
the said défendant did establlsh a certain ferry for the conveyance of prop- 
erty for profit and hire across the Mississippi river, and wlthin the limits of 
said county, and havlng on, to wit, the date aforesaid, established said ferry, 
did keep and use the same from hence hitherto without any llcense from the 
county board of plalntifif so to do, contrary to the statute in such cases made 
and provlded. And plalntlff avers that the said défendant, In order to so 
keep and use Its said ferry at the tlme of its establishment as aforesaid, 
eonstructed and caused to be bullt a permanent landing place, with certain 
cradies and roadways thereto, wlthin the limita of said county, and bas from 
thence hitherto malntained the same, by means whereof , as well as by means 
of certain steamboats and barges then and from thence hitherto used for that 
purpose by the défendant, it, the said défendant, was enabled to and did, at 
varions tlmes, and continuously since the day last aforesaid, ferry for profit 
and hire property, to wit, certain railroad cars, from said county across the 
Mississippi river aforesaid, and from the west bank of said river to the said 
county, and bas so ferried said cars wlthin the tlme aforesaid to the number 
of, to wit, elghty thousand railroad cars, across said river, without any license 
from the county board of plaintiff so to do; whereby, and by virtue of the 
statute in such cases made and provlded, penalties hâve accrued to the plain- 
tiff in the sum of three dollars for each one of said cars so ferried, beiug in 
ail a large sum of money, to wit, the sum of two hundred and forty thousand 
dollars." 

The ferry laws of the state of Illinois are f ound in chapter Î55 of its Revised 
Statutes. They provide as follows: 

"Section 1. That no person shall establlsh, keep or use any ferry for the 
conveyance or passage of persons or property for profit or hire, unless he 
shall be licensed as directed by this aet, under penalty of $5.00 for each day 
the same is malntained, and $3.00 for each person and each article of prop- 
erty so eonveyed, to be forfelted to the county in which the ferry is situated. 
Thls section shall not apply to ferries heretofore established by law. 

"Sec. 2. Any person may pétition the county board for a license. 'And if 
such board shall deem such a ferry necessary, It shall order the county clerk 
to issue a license to such person upon his payihg the fee therefor, to be fixed 
by the board, and give bond as provlded In thls act. Provlded, that no per- 
son shall be licensed to keep a ferry wlthin one mile of any established ferry, 
go long as such established ferry is compétent to do the business, and Its 
owner compiles with the provisions of this act, unless the county board shall 
deem it necessary to establlsh another ferry for the public good.' " 

Charles W. Thomas, for plaintiff. 

A. & J. P. Lee, E. G. Kramer, and George E. Lockwood, for de- 
fendant. 

HIIMPHREY, District Judge (after stating the facts). This mat-" 
ter arises upon a gênerai demurrer to the déclaration. The de- 
murrer is based upon the contention that the business alleged by 
the plaintiff to be conducted by the défendant is interstate com- 
merce, and that the state of Illinois bas no power to regulate or con- 
trol the same, as is hère sought to be done. Oounsel for the plain- 
tiff admits that the business conducted by the défendant is inter- 
state commerce, but insists that the imposition of the license tax 
under the Illinois statute, which is invoked for that purpose, is not 
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an interférence within the meaning of the constitution of tlie Unit- 
ed States, which réserves to congress the power to regulate inter- 
state commerce. Plaintiff's case is admitted to rest entirely upon 
the décision of the United States suprême court in the case of Wig- 
gins Ferry Co. v. City of East St. Louis, 107 U. S. 365, 2 Sup. Ct. 
257, 27 L. Ed. 419. The gist of the Wiggins Ferry Case is contained 
in the following paragraph: 

"The nest question presented by the assignments of error relates to the 
power of the state to impose a llcense fee, either directly or through one of 
its municipal corporations, upon the keepers of ferries llvlng in the state, for 
boats owned by them and used In ferrylng passengers and goods f rom a land- 
ing in the state across a navigable river to a landing In another state. It is 
inslsted by the plalntiff in error that such an exaction is forbidden by the 
constitution of the United States: (1) Because it is a régulation of com- 
• merce between the states, and therefore within the exclusive power of con- 
gress; and (2) because it is a duty of tonnage, whieh the states are forbidden 
by the constitution to lay without the consent of congress. In om* opinion, 
neither of thèse contentions is well f ounded. The levying of a tax upon ves- 
sels or other water craft or the exaction of a llcense fee by the state within 
whlch the property subject to the exaction has its sltus is not a régulation 
of commerce within the meaning of the constitution of the "Dnlted States. 
Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23: Passenger Cases, 7 How. 283, 
12 L. Ed. 702; Morgan v. l'arham, 16 Wall. 471, 21 L. Ed. 303. In Gibbons v. 
Ogden it was settled that the clause of the constitution conferring on con- 
gress the power to tax, and the clause regulating and restraining taxation, 
are separate and distinct from the clause granting the power to congress to 
regulate commerce. In ail of the cases just cited the right of a state to tax 
a ship owned by one of her cltizens, and having its sltus within the state, 
although used in foreign commerce, or in commerce between the states, was 
dlstinctly recognized. Thus, in Passenger Cases, it was said by Mr. Justice 
MeLean: 'A state cannot regulate foreign commerce, but it may do many 
things which more or less affect it. It may tax a ship or other vessel used 
in commerce the same as other property owned by its cltizens. A state may 
tax the stages in which the mail is transported, but this does not regulate 
the conveyance of the mail, any more than taxing a ship régulâtes commerce; 
and yet In both instances the tax on the property in some degree affects its 
use.' " 

As to the second objection urged in the Wiggins Ferry Case, 
namely, because "it is a duty of tonnage, which the states are for- 
bidden by the constitution to lay without the consent of congress," 
the court cites numerous authorities in opposition to this view, 
and says: . 

"Thèse authorities show that the enrollment and llcenslng of a vessel un- 
der the laws of the United States does not of itself exclude the right of a 
state to exact a llcense from her own cltizens on account of their ownershlp 
and use of such property having its situs within the state." 

It therefore appears that the Wiggins Ferry Case, so strongly re- 
lied upon by counsel for the plaintiff, rests upon the citizenship of 
the owner of the property and the situs of the property itself for 
purposes of taxation, both of which were held to be within the state 
of Illinois, and within the city of East St. Louis. In the case at bar 
there is no averment of citizenship in the county of St. Clair, and 
the situs of the property of the défendant for the purposes of taxa- 
tion rests upon the averment that the défendant, "in order to keep 
and use its said ferry, constructed and caused to be built a perma- 
nent landing place, with certain cradles and roadways thereto, with- 
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in the limita of saîd county, and subject to taxation in said county 
ànd staté, by means whereof, as well as by means of certain steam- 
boats apd barges then and from thence hitherto used for that pur- 
pose by the défendant, it, the said défendant, was enabled to and 
did, continuously since the day first af oresaid, ferry for profit and 
hire property, to wit, certain railroad cars, loaded with varions 
kinds of Personal property and freight, from said county across the 
Mississippi river aforesaid, and from the west bank of said river to 
said county." I am of opinion that this averment does not bring 
the casé within the niling of the suprême court in the Wiggins Fer- 
ry Case, and that it is clearly distinguishable from the latter case. 
The défendant is not a citizen or résident of the county of St. Clair 
or the state of Illinois. Its entire business consists in ferrying 
freight across the Mississippi river from the city of St. Louis, on 
the Missouri shore, where its citizenship and résidence are, and 
where the situs of its property is, to the city of East St. Louis, in 
St. Clair county, Hl. Its only property in Illinois consists of the 
landing place described in the déclaration. The case at bar is con- 
trolled by the décisions in the cases of Gloucester Ferry Co. v. Penn- 
sylvania, 114 U. S. 196, 5 Sup. Ct. 826, 29 L. Ed. 158; Moran v. Citv 
of New Orléans, 112 U. S. 69, 5 Sup. Ot. 38, 28 L. Ed. 653; and Cov- 
ington & C. Bridge Co. v. Com., 154 U. S. 204, 14 Sup. Ct. 1087, 38 
L. Ed. 962. In the Gloucester Case the court say "that the license 
is a charge explicitly made as a price of the privilège of navigating 
the Mississippi river between New Orléans and the Gulf," and that 
"the State thus seeks to burden with an exaction flxed at its own 
pleasure the very right to which the plaintiff in error is entitled 
under, and which he dérives from, the constitution and laws of the 
United States." In the Covington & C. Bridge Co. Case the court 
makes a distinction between the Wiggins Ferry Case and the Moran 
Case, which is equally applicable hère. I am of opinion that the 
statute by virtue of which plaintiff seeks to coUect this license tax 
is a régulation of Interstate commerce, and as such is répugnant to 
the constitution of the United States. The demurrer to the decla- 
tion is sustained. 



OASET V. PBNNSYL VANIA ASPHALT PAV. CO. 

(Circuit Court, W. D. Pennsylvanla. July 16, 1901.) 

No. 13. 

Rbs Adjcdicata— Resekved Point — Judgment Non Obstantb Vebedioto. 
Plaintiff, a servant in defendant's mill, wliile (ollowing the négligent 
directions of his foreman, was caught in machlnery, and injured. In a 
former action In a Pennsylvanla state court of compétent jurisdictlon 
to recover for such injury, the jury found a gênerai verdict for plaintiff, 
subject to the opinion of the court on the question of law reserved 
whether, Under the undlsputed évidence, the relation of such foreman to 
défendant Company was such as to make It responsible for the consé- 
quences of hls improper order. The court found the question reserved 
in favor of défendant, and directed judgment for défendant non obstante 
veredicto. Such judgment was afflrmed on appeal to the state suprême 
«ourt Beld, that the question of defendant's liability to plaintiff for the 
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négligence of sueh foreman was res judlcata, and could not be agala 
litlgated in another action between the same parties to recover for the 
same Injury. 
2. Same— Epfkct of Judgmbnt. 

The authority to reserve questions of law on trials before juries, and 
on the détermination of such questions to enter judgment non obstante 
veredlcto, wben warranted by sueh détermination, Is clearly implied 
by 2 Purd. Dig. Pa. p. 1695, providing that either party shall hâve a 
right to a bill of exceptions to the opinion of the court as if the point 
had been ruled and decided on the trial of the cause; and a judgment 
so entered is as concluslve as if a binding instruction in favor of the 
prevailing party had been given. 

9. Same. 

Where, on détermination of a reserved question of law, judgment Is 
ordered and entered for défendant notwithstanding a gênerai verdict 
for plaintifï, such judgment is on .the merits, and another action is not 
authorized by Act Pa. March 27, 1713 (1 Purd. Dig. p. 1215), providing 
that, if a judgment for plaintiff be reversed by error, or, after a verdict 
in his favor, judgment that he take nothing is given on matter alleged 
in arrest of judgment, he may commence a new suit within one year 
thereafter, since such statute contemplâtes a judgment which is in efCect 
a dismissal of the action not on the merits. 

In pursuance of a stipulation in writing, this case was tried by 
the court on the 4th and 5th days of June, 1901, without the inter- 
vention of a jury. The defendant's third plea raises the question 
of res adjudicata, which question regularly should be, and it will 
be, considered flrst. The tacts to sustain this plea are shown to be 
as f ollows, and are so f ound bj the court : 

(1) This action of trespass Is for the recovery of damages for personal 
injuries sustained by the plaintiff on the 9th day of October, 1899, by rea- 
son of the alleged négligence of the défendant corporation, in whose em- 
ployment at its manufacturing plant the plaintiff was at the time he was 
injured. The statement of claim, in substance, allèges that the entire con- 
trol, management, and direction of this manufacturing plant and of the 
employés thereat (including the plaintiff) were put by the défendant cor- 
poration under the exclusive authority and supervision of Miller Eemaley 
as the représentative of the défendant, and that by reason of an improper 
order given by Remaley, as such représentative of the défendant, and which 
order the plaintifC obeyed, the plaintifC was caught in certain exposed' and 
unguarded cogwheels, and both his arms were ground up so as to require 
amputation near the shoulders; that Eemaley was careless, reckless, and 
unfit for the exercise of the authority delegated to bim by the défendant,' 
as was known by the défendant, or should hâve been known by the de- 
fendant in the exercise of ordinary care; that the défendant was négligent 
in not providing a carefnl and compétent superintendent, in not providing 
a safe place for the plaintiff to work in, in putting him to work in a dan- 
gerous place and at dangerous work with which he was unfamiliar and In- 
experienced without giving him any instruction or waming, and in not 
providing proper coverings for the cogwheels, and guards for protecting the 
workmen therefrom. 

(2) This plaintiff brought an action of trespass against this défendant 
In the court of common pleas No. 1 of Allegheny eounty, Pa., a court of 
compétent jurisdiction, to No. 612 of December term, 1899, for the recovery 
of damages for the same Personal injuries sustained by the plaintiff by 
reason of the alleged négligence of the défendant, for which this action is 
brought. The cause of action, as set out in the plaintiff's statement of 
claim in the prior suit, was substantially the same as the cause of action 
as set out in the plaintiff's statement of claim in this suit; the only ma- 
tériel différence between the two stateraents of claim belng that in the 
former suit it was not charged, as it is hère, that the defendant's superintend- 
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:Ont was oareless, reckless, and unat for J:he exercise of the authorlty dele- 
gated to Mm, as the défendant knew, or should hâve known. ïhe facts 
In thls case are Identlcal wlth the facts In the former case. The action in 
the court of common pleaa so proceeded that at the close of the trial the 
Jury rendered the foUowing verdict: "And now, to wit, April 30, 1900, we, 
the jurors Impaneled in the above-entitled case, find for the plalntlfiE the 
sum of ÛTé thousand dollars ($5,000), subject to the opinion of the court on 
the question of law reserved: Whether, under the undisputed évidence, 
the relation of Miller Eemaley to the défendant company was such as to 
make it responsible for the conséquences of his Improper order. If the 
court should be of opinion that the company is not so responsible, then 
Judgment to be entered in favor of défendant notwithstanding the verdict." 
Subsequently the court of common pleas made the foUowing ruling and 
order: "And now, August 4, 1900, this case having been argued by coun- 
sel, upon considération thereof the question of law reserved is ruled in 
favor of the défendant, and it Is orderéd that the judgment- be entered in 
favor of the défendant non obstante veredicto." And accordingly, on the 
same day, judgment was entered in favor of the défendant. The plaintifC 
appealed froto this judgment to the Suprême court of Pennsylvania, and, 
after argument, the suprême court, on January 7, 1901, affirmed the said 
judgment of the court of common pleas. 
(3) This suit was bfought on the 2lst day of February, 1901. 

Samuel J. Graham and James S. Young, for plaintiff. 
Wm. M. Hall, Jr., for défendant. 

ACHESON, Circuit Judge (after stating the facts as above). It 
is a familiar principle, not needing the citation of authorities to sup- 
port it, that the judgment of a court of compétent jurisdiction upon 
a question directly involved in a suit is conclusive as to that ques- 
tion in another suit between the sâme parties. "Now, undoubt 
edly, the cause of action in the former suit between thèse parties 
was the same as the cause of action in this suit. The question in 
controversy there, as it is hère, was the alleged négligence of the 
défendant, whereby the plaintiff suffered the injury complained of. 
A mère variance in the mode of describing the defendant's alleged 
négligence, or an additional averment of négligence on its part in 
the main matter complained of, dœs not affect the application of 
the raie as to the conclusiveness of a former adj'udication. Thèse 
propositions do not seem to be seriously disputed hère. Certainly 
the main contention of the learned counsel for the plaintiff is that 
the judgment in the state court is not a bar to the présent suit, 
because the action is saved by the second section of the act of March 
27, 1713 (1 Smith's Laws, p. 76; 1 Purd. Dig. p. 1215, pi. 21), which 
provides as foUows: 

"If in any of the said actions or sults, judgment be glven for the plain- 
tiff, and the sâme be reversed by error, or a verdict passed for the plain- 
tiff, and upon matter alleged in arrest of judgment the judgment be given 
agalnst the plaintiff that he take nothing by his plaint, writ or bill, then, 
and in every such case, the party plaintiff, his heirs, executors or admin- 
istrators, as the case may require, may commence a new action or suit, 
from time to time, wlthin a year after such judgment reversed, or given 
agalnst the plaintiff as af oresaid, and not after." 

The able argument of the plaintifl's counsel has failed to convince 
me that this case is within the scope of the act of 1713. There was 
no judgment giyen for the plaintiff, and, of course, there was no 
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reversai of such a judgment. Neither "upon matter alleged in ar- 
rest of judgment" was there a judgment "given against tbe plaintiff 
that he take nothing by his plaint, writ, or bill." So that the literal 
terms of the act do not cover the case. Nor does the case corne 
within tlie purpose of the act, as I read it. The act undoubtedly 
refers to the common-law proceeding in arrest of judgment from 
an intrinsic cause appearing upon the face of the record. 3 Bl. 
Oomm, 393; Delaware Div. Canal Co. v. Com., 60 Pa. 367. Now, 
when a judgment in favor of a plaintiff is simply reversed, or where 
a verdict in his favor is lost by the arrest of judgment thereon, 
the merits of the controversy are left undetermined. In such a case 
there is no final judgment, whatever its form may be, upon the 
merits. In such a situation the plaintiff ought not to be debarred 
from another suit. Hence this act of 1713. In the présent case, 
however, the record of the state court shows a judgment in favor 
of the défendant upon a reserved question of law. This is some- 
thing very différent from a judgment upon matter alleged in arrest 
of judgment that the plaintiiï "take nothing by his plaint, writ, 
or bill." It is little to the purpose to say that a judgment non ob- 
stante veredicto in favor of a défendant is unknown at common 
law. The practice in Pennsylvania in resj>ect to resen'ed points on 
questions of law which may arise on the trial of a cause is of statu- 
tory origin and sanction. Act March 28, 1835 (P. L. 1834-35, p. 90, 
§ S); Act April 22, 1863 (P. L. 554); 2 Purd. Dig. p. 1695. By the 
former act it is provided that "either party shall hâve a right to 
a bill of exceptions to the opinion of the court, as if the point had 
been ruled and decided on the trial of the cause"; and the latter 
act, which extends the jwwer conferred by the former act to ail 
the courts of common pleas of the commonwealth, contains the 
provision, "subject, however, to the same rules and régulations in 
regard to writs of error from the suprême court." Now, it is true 
that thèse acts do not expressly provide for the entry of judgment 
in favor of the défendant non obstante veredicto, but the grant of 
such authority, I think, is plainly implied. It is safe to afflrm 
that such has been the practice from the beginning. Confirmation 
of thèse views is to be found in the opinions and décisions of the 
suprême court of Pennsylvania in the cases of Wilde v. Trainor, 59 
Pa. 439, 442; Koons v. Telegraph Co., 102 Pa. 164, 169; and Casey 
V. Paving Co., 198 Pa. 348, 352, 353, 47 Atl. 1128. The following 
propositions and rules are laid down by the suprême court in those 
cases. The purpose in reserving a point is to give the trial judge an 
opportunity carefully to consider a doubtful question of law arising 
at the trial upon which the décision of the case dépends. The 
réservation must be of a pure question of law, and one which rules 
the case. The question of law reserved must be so décisive of the 
case as to warrant a binding instruction. In Wilde v. Trainor, 
supra, Judge Sharswood said, "The main object of a reserved point 
is to save the necessity of a second trial." It seems, then, neces- 
sarily to follow that, upon the ruling of a reserved question of law 
in favor of the défendant, judgment may be entered for him non 
obstante veredicto, and that such judgment is as conclusive as if a 
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binding instruction in his f avor had been given. The suprême court 
oï Pènnsylyania, in afflnmng tiie judgment of the court of common 
pleas in the former suit between thèse parties, held that the reser- 
vatioç by the trial court was, in substance, good, and that the 
question of law was correctly decided. Casey v. Paving Co., 198 
Pa. 348, il Atl. 1128. That décision is canclusive hère. I am there- 
fore constrained to sustain the defendant's third plea, and to hold 
tliat the judgment in the state : court in the former suit between 
thèse parties is a bar to the présent action. 

As this ruling is décisive of the case, the court does not feel 
called on to make any finding whatever under the plea of not guilty. 
Judgment will be entered for the défendant on the third plea only, 
and, if the circuit court of appeals shall be of opinion that this 
court was in error in sustaining that plea, then, undoubtedly, the 
judgment of this court will be reversed with a procedendo. And 
now, July 16, 1901, the court finds in favor of the défendant upon 
its third plea, and directs the entry of judgment for the défendant 
on that plea only. 



BEYANT V. MUTUAIi BEN. LIFE INS. CO. 

(Circuit Cîourt, M. D. Tennessee. May 11, 1901.) 

1. LrFB Insurance— Policy—Pkbmium—Foupeiture—Recbipt foh Loan. 

A Ufe pollcy provided that, if any premium was not paid when due, 
the policy should détermine, except that It should continue in force for 
such length of tiœe as the net reserve then accrued thereon would pay 
for, after payment of any loan made by the company to the Insured. 
The Insûred afterwards borrowed from the company, and executed a 
receipt for the loan, which provided that, if the interest thereon was 
not pald, it should be added to the principal, and If, owlng to nonpay- 
ment of Intêrest, the loan should ever equal or exceed the then net 
reserve value of the policy, the pollcy should thereupon becoiue nuU and 
void. Held, that such provision in the receipt for forfeiture of the pol- 
lcy on the contihgency thereln specifled was not a substitute for, and did 
not abrogate oï affect, the provision In the policy for forfeiture for 
nonpayment oî premlums. 

8. Bamb— Cash Surbbndek Value. 

A Ufe policy provided that. If it Should lapse because of nonpayment 
oï a premium, the cash surrender value, consistlng of the amount of 
the net reserve accrued on the pollcy, less a surrender charge equal to 
1 per cent, of the sum Insured, would be pald or applled to the purchase 
of term or paid-up Insurance. The amount of such value for each year 
was prlnted on the policy. But, if a loan had been made on the policy, 
the loan should be pald pff out of the "cash surrender value," and the 
remainder pald in cash, or applied to extended or paid-up Insurance, 
"the amount to be applied to the purchase of such Insurance being cor- 
respondlngly reduced In the ratio of the indebtedness to the full cash 
surrender value." Meld, that the terms "cash surrender value" and 
"ftdl cash surrender value" referred to the same sum, being the amount 
computed In the mannet specifled and indorsed on the policy; hence 
the latter term did not mean the full net reserve without déduction of 
the surrender charge. 

4. Same— CoNDiTioNAL Dividbnd— Lapsed Polict. 

A life Insurance company declared a dlvidend to such partlclpatlng 
policies as should be contlnued in force after thelr pollcy anniversaries 
by payment of renewal premium, and provided that no divideud should 
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be payable to pollcles not continued In force after theîr anniTersaries In 
Bnch year. Eeld, that a poliey whieh lapsed because of nonpayment of 
the premium thereon for such year was not entitled to such dividend, 
or to hâve It applied to extend the Insurance. 

W. D. Howser and A. E. Gohlson, for plaintiff. 
Wm. L. Granbery, for défendant. 

CLAEK, District Judge. This case involves the liability of the 
défendant insurance company under a poliey for $12,000, issued 
upon the life of Henry H. Bryant, payable to his wife, Mary L. 
Bryant.' The case has been submitted to the court without the in- 
tervention of a jury, principally upon an agreed statement of facts. 
The plaintiiï is the wife of the insured, Henry H. Bryant, and is a 
citizen of the state of Tennessee. The défendant is an insurance 
company organized on the mutual plan under the laws of the state 
of New Jersey. The poliey in suit was issued April 18, 1894. The 
annual premium agreed to be paid was |584.40. Among other 
things, the poliey provided "that, in case the said premium shall 
not be paid on or before the several days hereinbefore mentioned 
for the payment thereof at the oflBce of the company in the city of. 
Newark, or to agents when they produce reeeipts signed by the 
président or treasurer, then, and in every such case, this poliey 
shall cease and détermine, subject to the provisions of the com- 
pany's nonforfeiture System as indorsed hereon, witb accompanying 
table." The nonforfeiture provisions of the poliey read as foUows: 

"When, after two full annual premiums shall hâve been paid on this 
poliey, It shall cèase or become void solely by the nonpayment of any pre- 
mium when due, its entire net reserve by the American Expérience Mor- 
tality, and interest at four per cent, yearly, less any indebteduess to the 
company on this poliey, shall be applied by the company as single premium 
at the company's rates published and in force at this date, either: First, 
to the purchase of nonparticipatlng term insutance for the fuU amouilt 
insured by this poliey; or, second, upon the written application by the 
owner of this poliey, and the . surrender thereof to the company at Newark 
within three months from such nonpayment of premium, to the purchase 
of a nonparticipating paid-up poliey, payable at the time this poliey would 
be payable if continued in force. Both kinds of insurance aforesaid will 
be subject to the same conditions, except as to payment of premiums, as 
those of this poliey. No part, however, of such term insurance shall be 
due or payable unless satisfactory proofs of death be furnished to the 
company within one year after death; and, if death shall occur within 
three years after such nonpayment Of premium, and dtirlng such term of 
insurance, there shall be dèducted from the amount payable the sum of 
ail the premiums that would hâve become due on this poliey if it had 
continued In force." 

In accordance with the rules of the company permitting it, Henry 
H. Bryant only paid 80 per cent, of the first premium, and borrowed 
upon the poliey the remaining 20 per cent. When the premium 
due April 18, 1895, matured, Mr. Bryant again paid 80 per cent, 
in cash, and borrowed the 20 per cent, from the company, less the 
dividend allowed for that year, amounting to $107.16. Just prior 
to the maturity of the premium due April 18, 1896, application was 
made to the company for an additional loan upon the poliey, equal 
to the maturing premium, which would increase the premium loan 
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upon the policy to |615.03, after crediting it with tlie dividend al- 
lowed on the policy for that year. In order to loan so large an 
amount upon the policy, it was necessary that the nonforfeiture 
provisions should be modified; and accordingly, upon the request 
and application of Henry H. Bryant and wif e, the nonforfeiture 
provisions above quoted were canceled, and the following substi- 
tuted therefor in the policy; 

"When, after two fuU anuual premiums shall hâve been paid on thia 
policy, it shall cease or become void solely by the nonpaymeut of any 
premium when due, its entire net reserve by the American Experionce Mor- 
tality, and Interest at four per cent, yearly (provided there be no loan on 
the policy), shall be applled by the company as a single premium at the 
company's rates published and in force at this date, either: First, to the 
purchase of nonparticipating term Insurance for the full amount insured 
by this policy; or, second, upon the wrltten application by the owner of 
this policy, and the surrendier thereof to the company at Newark within 
three months from such nonpayment of premium, to the purchase of a non- 
participating paid-up policy payable at the time this policy would be pay- 
able if continued in force. Both klnds of Insurance aforesaid wlU be sub- 
ject to the same conditions, except as to payment of premiums, as those 
of this policy. Thlrd. If preferred, the company will, on surrender of the 
.policy, fuUy receipted, within the said three months, pay as a cash sur- 
render value its entire net reserve by the American Expérience Mortality, 
and Interest at four and one-half per cent, yearly, less a surrender charge 
equàl to one per cent, of the sum insured by the policy. If there be any 
loan on the policy, such Indebtedness shall be paid off out of the cash 
surrender value, and the refljainder paid in cash by the company; or a value 
will be allowed by the company in the form of extended or paid-up Insur- 
ance as above provided, the amount to be applied to the purchase of such 
Insurance being correspondln^y reduced in the ratio of the indebtedness 
to the full cash surrender vâliae." 

Appended thereto, and formlng a part of, the new nonforfeiture 
provision, is a table giving in figures the cash surrender value and 
the loan value at the end of each year from the time the policy 
was issued. The loan value under the original nonforfeiture pro- 
visions veas only one-half the 4 per cent, reserve. Under the nevi^ 
or modifled nonforfeiture provisions the loan value was exactly 
equal to the "cash surrender value." At the end of the flfth policy 
year the loan value under the original nonforfeiture provisions was 
only $696, and under the new nonforfeiture provisions was $1,214.88. 
After the substitution of the nonforfeiture provisions, as above set 
out, the company loaned upon the policy the entire premium ma- 
turing April 18, 1896, which increased the loan on the policy to 
$615.03, after crediting àll dividends allowed to that date, and Mr. 
Bryant executed therefor a certiflcate of loan, reading as follows: 

"$615.03. Newark, N. J., April 18, 1896. 
"This certifies that the Mutual Beneflt Life Insurance Company has 
loaned on poMcy No. 202,500 six hundred and fifteen and "'/loo dollars, be- 
Ing a part of the premiums on said policy, which, with any additional 
loan, shall be a lien on the policy until paid; légal Interest on the same 
to be payable annually, the amount of the existing loan to be indorsed 
hereon, and stated also on thé renewal recelpt. It is understood and agreed 
that, If Interest shall not be paid when due, either in cash or by dividend, 
It shall be added to the principal of the loan, and that if, owing to the 
nonpayment of interest, the principal of the loan shall ever equal or exceed 
the then net reserve value of the policy, couiputed according to the American 
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Expérience Table of Mortallty, and 4 per cent, interest, the poUcy shall 
thereupon become null, void, and be surrendered to the company in con- 
sidération of the cancellatlon of the loan. 

"[Signed] Henry H. Bryant." 

When the premimn due April 18, 1897, matured, Mr. Bryant paid 
to the company in cash the sum of $236.44, and increased his pre- 
mium loan to $885.05; and on April 18, 1898, Mr. Bryant paid on the 
premium then maturing the sum of $257.64 in cash, and increased 
his premium loan to $1,146.11. Each time the loan on the policy 
was increased, the amount of the increase was stated on the back 
of the certiâcate of loan. Dividends were allowed upon the policy 
each year, beginning April 18, 1895, and ending April 18, 1898, and 
amounting in the aggregate to $451.80. And, while the policy 
called for the payment of $2,922 in the aggregate for premiums 
maturing from April 18, 1894, to April 18, 1899, there was only 
paid the sum of $1,429.12, or an average of $285.82 per annum, 
the remainder of the premiums for those years being paid in divi- 
dends and loans upon the policy. On January 23, 1899, the board 
of directors of the défendant company passed the following resolu- 
tion: 

"Resolved, that the sum of $1,959,880.93 be, and hereby Is, appropriated 
to the payment of divldends for the year 1898-1899 to partlcipatiug polieies 
as the same shall be continued in force after their policy anniversaries by 
payment of renewal premium, or by thelr being paid-up polieies. Xo divi- 
dend shall be payable to polieies not continued In force after their anni- 
versaries in 1899, except post mortem divldends, as heretofore." 

Prior to April 18, 1899, the date upon which the next annual 
premium matured, Henry H. Bryant was given notice of the ma- 
turity of the premium, which also stated that a dividend of $123 
would be allowed, provided the premium then maturing was paid. 
On March 15, 1899, Mr. Bryant wrote to the company as follows: 

"Mr. Amzi Dodd, Newark, N. J.: Please write me an exact statement 
of my indebtedness to your company after being credited with ail divldends 
to date. 

"ïours, respectfuUy, Henry H. Bryant.'" 

And in reply received the following letter: 

"March 18, 1899. 

"Mr. Henry H. Bryant, 216 Main St., OlarksvlUe, Tenn.: In reply to 

yours of the 15th inst. wè would say that In case of yotir poUcy No. 20^500 

premiums are paid up to April 18th prox., and the policy is subject to a 

premium loan Indebtedness of $1,146.11, with interest from April ISth, 1898. 

"Yours, truly, B. J. Miller, Mathematlciau." 

And on April 15, 1899, he again wrote the company as follows: 

"Mr. B. J. Miller, Mathematlciau: I mail to you under separate cover 
my policy No. 202,500, properly signed, for which please mail me as soon 
as possible check for my fuU surrender value in cash, $1,396.08, less my 
loan and Interest, $1,214.87, which, accordlng to the poUcy and your letter 
of March ISth, leaves a balance due me of $181.21. Further correspondence 
over thls matter will be entirely unnecessary, as I hâve fuUy declded to 
drop policy, so by complylng with the above request you will greatly oblige 
me. Thanklné you kindly for past f avors, X am 

"Yours, very truly, Henry H. Bryant" 
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And in teply received the following letter: 

"Newark, N. X, Aprll 21, 1899. 
"Mr. Henry S. Bryant, ClarksvIUe, Tenn.: Yours of the 15th Inst. la re- 
ceived, tpgether with policy No. 202,500 <m your life, forwarded by you for 
lis cash surtender value. The premlum due the ISth Inst not havlng been 
pald, the présent «iash surrender value of the poUcy as glven In the non- 
f orf eiture statemeht appended thereto Is $1,214.88. As stated In ours of 
18th ult, the policy is subjeçt to apremium loan of $1,146.11, with iu ter- 
est from April 18, 1898. It requires the entire cash surrender value of the 
policy as above, $1,214.88, to pay off this premlum loan with accrued Inter- 
est, and the poUey has, therefore, no Ilet value for surrender of any kind. 
We return the policy herewith. If you Bhould choose to forward the policy 
to this office, with the inclosed receipt signed by you and Mrs. Mary L. 
Bryant, we wlU return your premlum loah certiflcate. 

"B. J. Miller, Mathematlcian." 

No part of the premium maturing April 18, 1899, was paid, and 
no premium upon the policy was paid af ter April 18, 1898. There 
was no correspondence or other communication between Mr. Bry- 
ant and the company after the letter of April 21, 1899. He was 
accidentally MUed on INovemtaer 25, 1899, or 222 days after the non- 
payment of the premium maturing on April 18, 1899. The net re- 
serve on the policy in suit on April 18, 1899, according to the 
American Expérience Mortality, with 4 per cent, interest, was |1,- 
396.08; and, according to the American Expérience Mortality, with 
interest at 4^ per cent., was $1,334.88. Mr. Bryant's âge on April 
18, 1899, was 56 years, and àny, extended insurance to which he 
would hâve been entitled — if any, at that date — under the com- 
pany's published rates would hâve been purchasable at the rate of 
122.94 per |1,000 per annum, and $017536 would hâve extended the 
$12,000 policy one day. The loan on the policy April 18, 1899, was 
$1,214.88, including interest, and ita cash surrender value on that 
date was exactly the same amount. On April 10, 1899, Mr. Bryant 
procured to be issued upon his life a policy of insurance for the sum 
of $10,000 in another company, and just prior to the acceptance of 
the poliey in suit he allowed a policy of $10,000 in still another 
company to become forfeited for nonpayment of premiums. The 
plaintifE's suit is for the full amoiint of the policy, with interest 
from the time of the insured's death, the company having declined 
to recognize any liability under the policy. The défenses are the 
général issue and' spécial pleas setting up the nonpayment of the 
premium and thèf orf eiture of the policy tierefor prior to the death 
of Mr. Bryant. 

1. The first contention of the plaintiflE is that the policy sued on 
was changed or modifled by language found in the last premium 
loa,n certiflcate, which reads as foUows: 

"It Is ùnderstood and agreed that, If Interest shall hot be paid when due,^ 
elther In cash or by dividend, it shàll be added to the principal of the loan; 
âhd that If, owing to the nonpayment bf interest, the principal of the loan 
shall equal or exceéd the then net feseirve value of the policy, computed 
according to the Arnerican Expérience' Table of Mortality, and four per 
cent interest, the policy shall thereupon become nuU, void, and be surren- 
dered to the company in considération of the cancellatlon of the loan." 
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The policy provides that, in case the premiums shall not be paid 
on or before the several days mentioned for the payment thereof, 
then the jpolicy shall cease and détermine, subject to the provi- 
sions of the company's nonforfeiture System. The language quoted 
from the certiâcate of loan provides for the forfeiture of the policy 
in certain events, regardless of whether the premiums be paid or 
not. The loan on the policy never equaled or exceeded the 4 per 
cent, reserve, and therefore we hâve no such case as would be pre- 
sented had that contingency arisen. The case we are dealing with 
arises under a failure to pay the premium maturing April 18, 1899, 
and therefore the rights of the parties must be determined under 
the language of the policy providing for the contingency of non- 
payment of the premium when due, and not under the language of 
the loan certilicate providing for the contingency in which the 
loan equals or exceeds the reserve at 4 per cent., without any référ- 
ence whatever to the payment or nonpayment of the premiums. If 
the construction contended for by plaintiff be the correct one, then 
the nonpayment of the premiums would never render the contract 
void or terminated so long as the insured made payments of inter- 
est on the loan suificient in amount to prevent the loan and inter- 
est equaling or exceeding the 4 per cent, reserve. I cannot pos- 
sibly bring myself to believe that such a change in the contract 
was intended to be made, or that it was understood to hâve been 
made by the statement found in a mère receipt or certificate like 
the one in question, in the absence of any statement or language 
whatever suggesting a change in the contract, or expressing a de- 
sire or intention to make any change or modification in the policy, 
and especially when the effect of such a change would be so disas- 
trous to one of the contracting parties. If there had been an in- 
tention to so change the deliberately and carefuUy executed con- 
tract, it is impossible to think that the purpose to do so would not, 
in some form of language, hâve been appropriately expressed. In 
the absence of an express déclaration of purpose to change the con- 
tract, the conclusion that a change has been made by implication 
ought to rèst upon very clear ground. 

'Z. The next contention of the plaintiff is that under the terms 
of the nonforfeiture provisions as found in the policy, without réf- 
érence to the certificate of loan, the Insurance contract was ex- 
tended beyond the death of Mr. Bryant, and that this was done au- 
tomatically, so to speak, without any direction from the assured 
in that regard, or the expression of any choice from him. In con- 
sidering this view of the case, it is necessary to bear in mind that 
the failure to pay the annual premium due in April, 1899, was de- 
liberate and intentional upon the part of the assured, as he had 
distinctly declared his purpose to drop the policy just before that 
premium matured, and gave the company notice that it would be 
useless to argue the question with him; and his unalterable déter- 
mination to do so is probably explained by the fact that he had 
just procured upon his life a policy of Insurance for the sum of 
f 10,000 in another company. It is not necessary to refer to the 
original nonforfeiture provisions in the policy, since they were, by 
109 F.— 48 
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consent, changed in 1896. Nor is it.necessary to discuss any other 
featùre of the nonforfeiture proTisions, except tbat part dealing 
witb a case in wliich tliere is a loan on the policy, since the flrst, 
second, and third provisions relate solely to cases in which there is 
no loan on the policy. There was a loan on the policy in this case, 
and it is therefore proper to deal alone with that particular provi- 
sion of the nonforfeiture system which provides: 

"If there be any loan on the policy, such indebtedness shall be paid off 
eut of the cash surrender value, and the remainder paid in cash by the 
Company; or a value will be allowed by the Company in the form of ex- 
tended or paid-up Insurance as above provlded, the amount to be applied 
to the purchase of such Insurance belng correspondingly reduced in the 
ratio of the Indebtedness to the full cash surrender value." 

There is hère no référence to any reserve, either on a 4 per cent. 
or 4^ per cent, basis, but only to a cash surrender value, which bas 
been deflnitely computed and fixed for the end of each policy year 
in the table appended to and forming part of the nonforfeiture pro- 
visions. It must also be observed that under this clause in the 
policy the assured is given the choice of three modes of settlement 
when the policy ceases or becomes void solely for the nonpayment 
of a premium, in case there is a loan on the policy: First, the as- 
sured may accept the cash surrender value, after deducting there- 
from the amount of the loan; or, second, the company will issue a 
policy for paid-up insurance upon application ; and, third, the policy 
will be automatically extended in the form of extended insurance 
if neither of the other two settlements is requested by the policy 
holder. In the event the policy holder desires the remainder of the 
cash surrender value paid in cash, or desires a policy for paid-up 
insurance, he must, within three months from the nonpayment of 
the premium, surrender bis policy, and receive in cash the remain- 
der of the cash surrender value, or receive a paid-up policy. In 
the event he does neither, then the original policy is extended for 
such a length of time as is provided for in the policy. In this case 
there is no pretense (leaving out of view the letter of Mr. Bryant 
to the Company just after the nonpayment of the April, 1899, pre- 
mium, in which he demanded the cash surrender value) that the pol- 
icy was surrendered, and the remainder of the cash surrender value, 
after the payment of the indebtedness, paid to Mr. Bryant, nor 
that he surrendered h^s policy, and prôcured in lieu thereof a policy 
of paid-up insurance. The contention of the plaintiff is that the 
original policy was extended automatically for such length of time 
as the amount allowed by the company for the purchase of extended 
insurance under the terms of thè policy would purchase; and it 
is only this feature of the nonforfeiture provision above quoted 
which need be considered. For the plaintiff it is conceded that the 
amount to be applied to the purchase of extended insurance should 
be reduced in the ratio of the indebtedness to the full cash surren- 
der value, but it is insisted that the "full cash surrender value" 
means the full reserve at 4J per cent, interest, in contradistinction 
to what is meant by "cash surrender value," estimated on the basis 
of the 4J per cent, reserve, less 1 per cent, of the face of the policy; 
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and that in this way the loan being only $1,214.88, and the reserve 
at 4^ per cent, being |1,334.88, tlie indebtedness was only about 90 
per cent, of the full cash surrender value, which leaves 10 per cent, 
of the reserve at 4 per cent., with which to purchase extended in- 
surance at 10.7536 per day; and that this wonld extend the policy 
166 days from April 18, 1899. The contention of the défendant is 
that there is no distinction between "cash surrender value" and 
"fuU cash surrender value"; that there is but one cash surrender 
value mentioned in the policy, and that there can be no controversy 
as to the amount of the cash surrender value of the policy at the 
end of its fifth year, since the table states the amount to be $1,- 
214.88; and that, when the indebtedness was deducted from the 
cash surrender value, it left no per cent, whatever of the 4 per 
cent, reserve to be applied to the purchase of extended insurance, 
for the reason that the 100 per cent, of the cash surrender value 
was used in paying the indebtedness on the policy, and therefore 
the 4 per cent, reserve was correspondingly reduced, to wit, 100 
per cent. The contention of the défendant is illustrated by assum- 
ing a case where the loan was only 50 per cent, of the cash surren- 
der value. In that event the 4 per cent, reserve would be corre- 
spondingly reduced, which would leave 50 per cent, of the 4 per 
cent, reserve with which to purchase extended insurance ; and that, 
if the indebtedness or loan was 75 per cent, of the cash surrender 
value, the 4 per cent, reserve would be reduced 75 per cent., which 
would leave only 25 per cent, of the 4 per cent, reserve with which 
to purchase extended insurance; but that in this case, as the in- 
debtedness was exactly equal to the cash surrender value, the 4 per 
cent, reserve was correspondingly reduced the 100 per cent., which 
left nothing whatever with which to purchase extended insurance. 
And the défendant further insista that the reason the words "full 
cash surrender value" were used in the language above quoted 
was to make it plain that the ratio of indebtedness to cash surren- 
der value meant the ratio of indebtedness to the entire or 100 per 
cent, of the cash surrender value, and did not in any sensé intend 
to create a différent cash surrender value from the amount com- 
puted and stated in figures in the table. The contentions of the 
défendant upon this point seem to be well taken, since I cannot 
see any reason why there should be two cash surrender values on 
the same policy at the same fime; and the language would hâve • 
to be very plain and explicit in order for such a construction to be 
maintained. The cash surrender value being stated in figures, it 
seems to me that thèse figures control, whether it be spoken of as 
a "cash surrender value" or a "full cash surrender value," and that 
the table appended to the nonforfeiture provisions is conclusive of 
this question. However, it is unnecessary for the court to discuss 
this question more fully, since it is conceded by the plaintifE's coun- 
sel that her contention upon this point alone will not extend the 
policy beyond the death of Mr. Bryant, and that she must also 
maintain her contention upon the next question to be considered, 
and in view of the holding of the court upon this question. 
3. The plaintifE insists that she is entitled to hâve the condition- 
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ally declared dividend for the year 1899 applied in réduction of 
the loan on tlie policy. The resolution declaring the dividend made 
the right of the policy holder thereto dépend upon the payment 
of the renewal premium falling due in 1899. No particular date 
when the dividend- should become due was fixed by the resolution, 
and no notice of the déclaration of a dividend was given to the 
plaintiff, as the stipulation shows;, and obviously the directors 
thought that such a dividend could not be declared in that year, 
except on the basis that the premiums due for the same year, and 
at the same time, were paid into the treasury of the company. The 
directors mày hâve and probably did see, in view of the known con- 
dition of the company, that, if dividends were declared and paid 
out of the treasury for the same year that premiums were accru- 
ing, and the premiums should not be paid, the company would be in- 
volved in trouble, while with the prompt payment of ail the pre- 
miums the dividend could be safely declared without difflculty for 
the then next ensuing year. I hâve examined the text-books and 
cases referred to by plaintiff's counsel upon this question, but they 
are ail cases of ordinaiy stock corporations, and in cases where 
the dividends hâve been unconditionally, fully, and completely de- 
clared, and the fund with which to pay the same set apart, with 
notice to the stockholder, so that his right to the dividend be- 
came vested, in which cases it was, of course, held that his fixed 
right could not be devested by subséquent action of the directors; 
and, if we were to, assume that the doctrine of thèse cases is ap- 
plicable to a contract of mutual insurance like the one hère in 
question, it still remains that such action as was taken by the 
directors in this case did not constitute a fully and uncondition- 
ally declared dividend, and the plaintiff's right thereto did not at 
any time become vested, so that he could hâve sued the company 
therefor. A resolution declaring a dividend can be canceled before 
the date for the payment of the dividend has arrived, and before 
any notice has been given to the stockholders of the déclaration 
of the dividend. Ford v. Thread Co., 158 Mass. 84, 32 JST. E. 1036, 
20 L. R. A. 65, 35 Am. St. Rep. 462. And, if the résolution might 
be rescinded, I perceive no reason why it might not be conditional. 
On the contrary, in a contract like the one in question, I hâve no 
doubt of the right of the, company to make the policy holder's claim 
to a dividend for any year dépend upon the prompt payment of his 
premium ; and a décision which would hold otherwise could not 
' be respected as sound or just, however much we might yield to it 
if pronounced by a revising court, in which case it would be our 
duty to respect it as a matter of authority, but not otherwise. The 
déclaration of dividends belongs exclusively to the board of direc- 
tors, and until their action has been impeached by some proper 
proceeding the terms and conditions of the déclaration of dividends 
must be accepted by the courts as determined by the board of direc- 
tors, giving full force and effect to their action- Therefore, as the 
assured deliberately and intentionally refused to pay the premium 
due on the 18th of April, 1899, and allowed the policy to lapse, I 
conclude that he was not entitled to this dividend; and, further- 
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more, I conclude that, as the contract of assurance expressly fixes 
the "cash surrender value" of the policy, that the assured is bound 
hj this, and that the company is entitled, under its contract, to hâve 
the 4 per cent, réserve reduced in the ratio of the indebtedness to 
the cash surrender value in ascertaining the amount to be applied 
to the purchase of extended insurance. 

The resuit is tha't the plaintiff cannot succeed in her contentions, 
namely, a différent cash surrender value from that stated in the 
policy, nor in her claim to the dividend conditionally declared by 
the directors of the défendant company. I hâve been quite willing 
to see the plaintiff recover in this case, provided it could be done 
consistently with a fair and just interprétation and enforcement 
of the contract; but, after a careful study of it in ail of its pro- 
visions, I am unable to see that the policy was continued in force 
beyond April 18, 1899, the date upon which the insured deliberately 
and intentionally refused to pay his premium upon the policy; and 
I therefore conclude that the plaintiff is not entitled to recover 
upon the policy, either for the full amount insured or for any other 
sum. , 

The testimony of Mrs. Bryant, in so far as it undertakes to give 
the intention of Mr. Bryant in respect to the policy, confided to her 
alone, and after the lapse of the policy, is not compétent, and I 
therefore exclude it; but, if it were admitted, it would not change 
my view of the contract, nor the resuit of this suit. According to 
her testimony, Mr. Bryant, in a private conversation with her, did 
not insist or assume that his policy was continued in force after 
April 18, 1899, nor that, in the event of his death before the fol- 
lowing spring, she would be entitled to recover the amount of the 
policy. Ail he said to her, in substance, was that the policy would 
be worth a great deal to her. It would probably be strictly cor- 
rect to hold, on the stipulation and correspondence in this case, 
that the deceased simply dropped his policy, and called for a cash 
surrender settlement, and, when confronted with the fact that there 
was no cash remainder to be paid to him under such settlement, 
that the contract was thereafter treated as abandoned and ended 
by both the contracting parties. In ruling on the case, however, 
I hâve treated the policy as one forfeited by the nonpayment of the 
April, 1899, premium. I hâve said that the plaintiff is not entitled 
to recover upon the policy on the theory that it was not extended 
and in force at the time of the .death of the assured, since any 
value or amount which would hâve been coming to the plaintiff 
would not hâve been sufiScient to bave extended the policy until 
the date of his death, without the addition of the dividend, even 
upon the plaintifE's own interprétation ofthe policy, and upon the 
plaintiff's own figures. Assuming that there was any sum coming 
to the plaintiff, it was exhausted by an automatic extension of 
the policy to a date prier to the date of Mr. Bryant's death, and 
it is not necessary for me to deflnitely décide how long it was 
extended, if at ail, as I do not regard the question as hère involved; 
nor do I décide whether or not any sum was due the plaintiff, since 
she has clearly failed to establish that the policy was in force at the 
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time of the death of her husband. I simply décide that there is 
no theory of settlement which the plaintiff can rightly claim which 
would extend tlie lîfe of this policy until the death of the insured, 
and therefore she is not entitled to recover in this case. If any 
additional finding of fact is thought necessary by the plaintiff in 
order properly to review this case, such flnding can be drawn up in 
due form, and submitted to adversary counsel, and then forwarded 
to me for approval, or, in case of disagreement, for the settlement 
of any disputed points. It will, perhaps, also be necessary for the 
plaintiff, in order to revise the jndgment, to take exception to the 
conclusions at which the court aiTives, which exceptions are now 
allowed. Judgment will be entered for the défendant. 



BOTCB T. O'DELL COMMISSION CO. 

(Circuit Court, D. Indiana. July 17, 1901.) 

, No. 9,910. 

Gaming— BtrcKBT Shops— Makgins— tTicTiTious Tkanbactions— Recovbrt. 

Transactions in a "bncket shop," conslstlng of fletltlous contracts of 
sale or purchase for future dellvery of stocks, grain, provisions, etc., 
wlth the Intention that there should be no dellvery, but a settlement by 
paylng the différence of priées, are not a "game," wlthin the meanlng 
of Acts Ind. June 11, 1852 (3 Bnrns' Eev. St. 1894, § 6676), providliig that 
a person bettlng on a game, and loslng any money thereon, and paylng 
the same, may recover it by action. 

At Law. 

See 107 Fed. 58. 

Harvey, Pickens, Cox & Kahn, for plaintiff. 
Ryan & Ryan and Shay & Cogan, for défendant. 

BAKEB, District Judge. This is an action at law, brought by the 
plaintiff, James Boyce, against the défendant, the O'Dell Commission 
Company, for the recovery of divers sums of money, amounting in the 
aggregate to $3,449.14, alleged to hâve been lost and paid on a cer- 
tain game, commonly called a "bucket-shop game," in futures, options, 
and margins. The amended complaint, so far as material, is as 
follows: 

"That each of sald sums had an4 recclved by défendant was pald and 
dèllvered by plalntlfC to défendant withln six months immedlately precedlng 
the commencement of the original suit under which this action is flled and 
the flllng of the complaint of this plalntlfC herein, as and under a bet or 
wager made by plaintiff wlth défendant at the time of such payment and 
dellvery In and on a certain game, commonly called a 'bucket-shop game,' 
In futures, options, and margins, In which games bets and wagers are and 
were made upon transactions for fictitious dellvery in the future upon op- 
tions, and In which game the bets or wagers are called 'margins'; that 
sald game was carrled on as aforesaid, and sald bets and wagers were 
made as aforesaid, In the form of pretended and fictitious contracts of sale 
or purchase for future dellvery of stocks, grain, provisions, cotton, or other 
commodltles, wlth the intention and understandlng on the part of both 
défendant and plalntlfC that no stocks, grain, provisions, cotton, or other 
commodlty should be dèllvered to or for the plalntlfC or défendant, but 
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that settlement should be made between plalntlff and défendant by merely 
paying the différence between the market priée at the tlme of settlement, 
or at the time of the pretended maturlty of sald pretended and flctitlons 
contracts of sale, and the priée agreed upon between the plalntlff and de- 
fendant at the time when such bet or wager was made as aforesaid; that 
each of said sums was paid and delirered as aforesaid, and said bets or 
wagers were inade as aforesaid, and sald game was carried on as afore- 
said at the city of Muncie, in the county of Delaware, in the state of In- 
diana; that by reason of the ïacts aforesaid a cause of action bas accrued 
and now exlsts In favor of plaintiflC agalnst défendant under and by virtue 
of an aet of the gênerai assembly of the state of Indiana approved on the 
llth day of June, 1852, entitled 'An aet touching gamlng contracts,' upon 
which this action Is founded." 

To this amended complaint the défendant has interposed a demur- 
rer on the ground that it does not state facts sufflcient to constitute 
a cause of action. 

This action is brought under section 6676, 3 Burns' Rev. St. 1894. 
The statutory provisions found embodied in sections 6675 to 6680, 
inclusive, substantially in the form in which they there appear, 
were first enacted by the gênerai assembly of this state in an aet 
entitled "An aet to prevent unlawful gaming," approved January 
2, 1824 (Rev. Laws 1831, p. 282). The aet of 1824 was re-enacted, 
with slight and immaterial verbal changes, on February 17, 1838 
(Eev. St. 1838, p. 324), under the title of "An aet to prevent gaming." 
The présent statute was approved June 11, 1852 (1 Rev. St. 1852, p. 
3051. and took effect May 6, 1853, in the form in which it appears in 
sections 6675 to 6680, inclusive, 3 Burns' Rev. St. 1894. The acts of 
1824 and 1838, in the second section of each, provide: 

"That, if any person or persons at any time by playing at any game or 
games, or betting on the hands or sides of such as do play at any game or 
games, shall lose to any one or more persons so playing or betting any sum 
of money or any valuable thing, and shall pay or deliver the same or any 
part thereof, the person or persons so losing and paying or delivering the 
same shall be at liberty withln six months next foUowing to sue for and 
reeover the money or other valuable thing by an action of debt," etc. 

The corresponding section of the aet of 1852, being section 6676, 
3 Burns' Eev. St. 1894, is as follows: 

"If any person by betting on any game, or betting on the hands or sides 
of such as play at any game, shall lose to any one any money or other 
valuable thlng, and shall pay or deliver the same or any part thereof, the 
person so losing and paying the same, may wlthin six months next follow- 
ing reeover the money or other valuable thlng so lost and paid or dellvered, 
or any part thereof, with costs of suit, by action founded on this aet to be 
prosecuted in any court having jurisdlctlon thereof." 

The contention of the défendant is that the statute now in force 
does not cover and embrace the subject of betting on options or 
margins or other gambling by way of betting or wagering upon the 
rise or fall of the priées of commodities in the market. The counsel 
for plalntlff contends that the bets or wagers were made upon a 
bucket-shop game as a mode or system of gaming, and that, there- 
fore, it constitutes betting on a game. A bucket shop does not, of 
itself, constitute a game any more than a pack of cards or box of 
dice constitutes a game. The game consists in playing with or using 
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the cards or dice to détermine a bet or wager. To détermine wheth- 
er or not a bucket shqp is used as a means or system of playing a 
game, we must look to the complaint, and ascertain what is alleged 
to bave been done by means of the bucket sbop. It is alleged that 
in tbe "bticket-shop game bets and wagers are and were made upon 
transactions for flctitious delivery in the future upon options"; "tliat 
the game was carried on and the bets' and wagers were made in 
the f orm of pretended and fictitious contracts of sale or purchase for 
future delivery of property, with the intention and understanding 
of both parties to the contracts that no property should be deliv- 
ered"; "that settlement should be made between plaintiff and de- 
fendant by merely paying the difEerence between the market priée 
at tbe time of settlement, or at the time of the pretended maturity 
of said pretended and flctitious contracts of sale, and the priée 
agreed between plaintiff and défendant at the time when such bet 
or wager was made." Thus it is manifest that the bets or wagers 
were laid on the future market price of the commodity, and the 
market price as it went up or down determined the resuit. The 
"options," "margins," "futures," and "fictitious contracts" are simply 
means used in carrying on the bet or wager. The bet or wager 
was not laid ujwn any one or ail of thèse things. They may bave 
been employed as the method or system of carrying on the bet or 
wager on the rise or fall of the market, but noue of thèse was the 
thing on which the bet or wager was laid. The wagers were laid 
upon the future "market price" of a commodity, and not upou any 
of the înstrumentalities employed in carrying on the bet or wager. 
The "market price" was the thing upon which the bets or wagers are 
alleged to hâve been laid. Betting on the future market priée of a 
commodity is not betting on a game. It is betting on an uncertain 
future event, but it no more resembles a game than does betting on 
the resuit of an élection, upon a principle of law, the resuit of a 
lawsuit, or upon the âge, religion, sex, or marriage of a person. It 
is obvious that the acts of 1824, 1838, and 1852 were not intended 
by the lawmakers to embrace bets or wagers on the future market 
price of commodities, for the reason that this species of betting or 
gambling was then unknown. This considération is entitled to 
much weight in the construction of the statute. It is not, however, 
décisive, for, if betting on the future price of a commodity fairly 
f ails within tbe meaning of the word "game" as used in the statute, 
it must be held to be within the statute. But we think it clear 
that the word "game" cannot, without the perversion of common 
and correct speech, be construed to embrace a bet or wager on the 
market price of a commodity. The scope of the statute in référ- 
ence to the maintenance of an action to recover money or property 
lost by playing or betting on a game bas been passed upon by the 
suprême court of this state several times. The flrst case was that 
of McHatton v. Bâtes, 4 Blackf. 63. This was an action to recover 
the value of property lost and delivered upon a wager respecting 
the rèsult of a presidential élection. It was held that, where goods 
were won on such wager, and were delivered by the loser to the 
winrier, an action could not be sustained to recover the price of the 
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goods eitlier at common law or under the statute, although sucà 
bet or wager was illégal. ïhe court there said: 

"It Is unnecessary to décide what game or games, If any, other than 
those named in the first section, are included in the second, since, so far 
as this décision goes, it Is clear tliat money or property lost on a wager, 
and paid or delivered, is not witliin ttie provisions of the section. No rea- 
soning is required to prove that a wager Is not a game, for tlie proposition 
is self-evident." * 

The case of Woodcock v. McQueen, 11 Ind. 14, was an action to 
recover the value of property lost and delivered upon a wager re- 
specting the resuit of a state élection. The court held that, when 
a bet or wager is laid and lost upon the resuit of an élection or upon 
any other act, event, or fact, except a game, it cannot be recovered 
under the statute. The court said: 

"A. game we had loolied upon as a thlng of chance, sliill, or trick, in- 
volving no principle, no truth; as vicions In Itself, or tending to vice; a 
tliing played by gamesters, with tlieir own limbs, or with Implements or 
instruments having no wills' of their own, but simply doing that of the 
respective players. • * • The reasoning by which counsel seelis to es- 
tablish that an élection is a game seems to be this: that betting upon an 
élection is a wager, that a wager is a game, that a game is a wager. and 
hence that an élection is a game or wager. But the error in this reason- 
ing grows out of a confusion of terms. A wager is not a game. Says 
McKinney, J., in McHatton v. Bâtes, supra, 'No reasoning is re(iuired to 
prove that a wager is not a game, for the proposition is self-evident.' It 
is equally self-evident that a game is not a wager. A game is a thinc; 
played or done. A wager Is the bet or stake laid upon the resuit of the 
game. 'Bet' and 'wager' are synonymous terms, and are applied both to 
the contract of betting and wagering and to the thing or sum bet or 
wagered. For example, one bets or wagers, or lays a bet or wager, of so 
much upon a certain resuit. But thèse terms cannot properly be applied 
to the act to be done, or event to happen, upon which the bet or wager is 
laid. Bets. or wagers may be laid upon acts to be done, events to happen, 
or faets existing or to exist." 

rhe most récent expression of the suprême court of this state is 
f ound in Sondheim v. Gilbert, 117 Ind. 71, 79, 18 N. E. 687, 690, 5 L. 
R. A. 432, 435, 10 Am. St. Rep. 23, 30, where it is said: 

"It would be an unwarrantable perversion of common and correct speech 
to hold that the considération of a note which had been executed In order 
to obtain money with which to purchase options, or to put up as margins 
on cotton spéculations, was money won by playing at a game, or betting 
on the hands of others who do play. However much dealing in options 
may resemble gambling or betting, and demoralizing and pemicious as it 
may be, it cannot, with any degree of propriety, be said to be winning or 
losing money by playing at or betting upon a game, within the meaning 
of the statute." 

The question hère involved has been ruled in the same way in oth- 
er States having statutes similar to bur own. In Shaw v. Clark, 
49 Mich. 384, 13 N. W. 786, 787, 43 Am. Eep. 474, 476, Judge Cooley, 
speaking for the court, said: 

"In common speech, 'gambling' is applied to play with stakes at cards, 
dice, or other contrivance, to see which shall be the winner and which the 
loser. A contract for the purchase of options is not gaming, within the 
meaning of this term. In form it is the purchase of a commodlty to be 
delivered at a future date, and it only resembles gaming in that the parties 
take a chance of gain or loss, without intending that the sale which they 
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nomlnaUy make shall ever become a legltimate business transaction. 'Bet- 
ting,' In common speech, means the putting of a certain sum of money or 
other valuable thing at stake on the happening or nonhappening of some 
certain event. A purchase of options Is not betting in thls sensé, thougb 
It resembles It in the fact that rlsks are taken on uncertain events, and 
that the tendency to those engagea In It is demorallzing. We hâve no idea 
that the purchase of options was In the mlnd of the législature whea pass- 
Ing the stattite agalnst betting or gamlng." 

To the same effect is the case of Connor v. Black (Mo. Sup.) 33 S. 
W. 783, 784. In this case the défendant sued by way of counter- 
claim for the recovery of money lost in wagering with the plaintiff 
on the market priée of grain. A^fter pointïng out that no recorery 
could be had at common law, the court said: 

"Does he brlng hlmself wlthln the statute? It wlU be observed that the 
statute only permlts money or property to be recovered which bas been 
lost 'at any game or gambling devlee.' While this transaction was a wager, 
and the law will not, In the absence of an express statute, aid either party 
in enforcing It, it is not 'a game or gambling devlee,' within the meaning 
of section 5209, Rev. St 1889. The words 'game' and 'gambling devlee' by 
common use and interprétation had acquired a settled signiacatlon long prier 
to the enactment of the statute declaring transactions like this to be gam- 
bling. Thus it was held in Hlckerson v. Benson, 8 Mo. 8, 40 Am. Dec. 115, 
that a wager on an élection was not within the meaning of the statute, though 
the wager was contrary to public pollcy, and void at common law. Until 
the enactment of those sections, whlch specifically denounce thèse option 
deals as gambling, they were not within the statute. When they were so 
declared, the législature dld not provide for a recovery of the money vol- 
untarily invested in such venture. Accordingly, we think that not only the 
ordlnary signification of the words themselves, but the législation on the 
subject, alike forblds an interprétation whlch ascribes to the words 'game' 
or 'gambling device' the meaning attributed to them by défendant." 

In Dows T. Glaspel (N. D.) 60 N. W. 60, 65, it was held that money 
lost in wagering on the future market price of a commodîty could 
not be recovered at common law. It was also held that a recovery 
could not be had under a statute which provided that "whoever, 
by playing at cards, dice or other game, or by betting on the hands 
or sides of such as are gambling, loses to any person so playing 
or betting any sum of money or any goods whatever, and pays or 
delivers the same or any part thereof to the winner, the person 
so losing and paying or delivering the same may sue for and recover 
such money in a civil action before any court having compétent 
jurisdictiOn." The court said: "Without attempting in this opinion 
an analysis of the statute, we are entirely free from doubt in our 
view that it does not relate to moneys lost in dealing in options." 
The same view is held in Bank v. Harrison (C. C.) 10 Fed. 243. The 
cases cited by counsel for plaintiff arose under différent statutes, 
and are, therefore, not in point. The case of Lester v. Buel (Ohio) 30 
N. E. 821, 825, cited by counsel for plaintiff, will sufflciently disclose 
this différence. In this case it was held that money lost in wager- 
ing on options was recoverable under a statute which provided that, 
"if any person by playing at any game, or by means of any bet or 
wager, loses to any other person any sum of money or other thing 
of value, and pays or delivers the same or any part thereof to the 
winner," the person who so loses and pays may, within the time 
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named, recover the same from the winner tliereof. This statute 
was properly held to authorize the recovery of money or property 
lost by means of any bet or wager. Our statute limits tbe right of 
recovery to money or property lost on a "game." It follows tbat 
the amended complaint does not state a cause of action under the 
statute of this state. Demurrer sustained. So ordered. 



MISSION EOCK CO. v. UNITED STATES. 
(Clrcuif Court of Appeals, Ninth Circuit May 16, 1901.) 

No. 682. 

1. Public Lakds— i ide Lakds in Camfornia- -Titi.e of State. 

The tltle wliich the United States acquired from the republlc of Mex- 
ico, by the treaty of Gaudalupe Hidalgo, to the lands under the tide 
waters of the Bay of San Francisco, passed to the state of Oallfornia 
on its admisision into the Union, subject to the paramount right of 
navigation over the waters so far as the same may be required by the 
necessities - of commerce with f oreign nations or among the several 
States, the regulaton of which remains vested in the United States; and 
the state became thereby vested with the right to use any of such 
lands, or to grant to others the right to use them, in any manuer which 
would aid, or would not impair, the use of the waters for the pur- 
poses of commerce and navigation. 

2. Same — Valtdity of Grant by State — Islands. 

The state of California, under Act April 4, 1870 (St. Cal. 186&-70, p. 
801), granted to an individual certain submerged lands in San ITrancisco 
Bay, about li acres in extent, and surrouuding Mission Roclc and an- 
other small island near it, on condition that the grantee or his assigns 
should, prier to the issuance of the patent, hâve constructed "a marine 
railway or dry docli at said Mission Eock," which was a rocky island, 
devoid of soil, having an area of .14 of an acre above ordinary high- 
water mark. The other island was similar, but still smaller. The 
grantee conveyed the lands to a company which fllled in portions of 
the submerged lands Immediately surrounding the islands, increasing 
the available area to about 4 acres, upon which It built extensive ware- 
house.s and wharves for the accommodation of shipping, which it has 
ever slnce maintained and used; the limits of its docks and improve- 
ments having been established and prescribed in 1890 by the United 
States harbor engineers, with the approval of the secretary of war. 
In 1899 the président issued an order declaring the islands permanently 
reserved for naval purposes, and subsequently the United States brought 
an action against the dock company to recover possession of ail the 
lands claimed by it under the grant from the state, including the is- 
lands, with damages for their détention and their rental value while 
used by défendant. Belê, that the grant made by the state, so far as 
it related to submerged lands, was within its powers and valid for the 
purposes for which it was made, and for which the lands were used, 
and so long as it remained unrevoked, and the lands continued to be 
used in aid of commerce and navigation in conformity to the hAbor 
régulations, the company could not be ousted from its possession, but 
that such grant conveyed no title to nor right in the islands them- 
selves, which, never having been granted to private parties by the au- 
thorities of Spain or Mexico, by the treaty of cession became and re- 
mained public lands of the United States. 
S. Same — Act Éelinquishikg Title to City op San Francisco — Consteuctton. 

By Act July 1, 1864 (13 Stat. 332), the United States relinquished to 
the city of San Francisco its right aud title to ail lands within the 
corporate limits of the city, for the uses and purposes of an ordinance 
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. prevlously adopted by the clty and, ratlfied by the state, whtch granted 
and relinquisbed the right of the clty in such lands, with certaia ex- 
ceptions, to the parties In the actual possession thereof, for whom the 
City held the tltle In trust through proceedings under the prier act of 
congress of March 3, 1851 (9 Stat. 631)^ for the ascertalnment and set- 
tlement of private land claims in Califomia. The purpose of the later 
act was to conârm the titles of such private owners under the city 
grant and the title of the clty to the lands reserved for public pur- 
poses. It excepted from the relinquishment such lands as were then 
oecupled by the governmeot, and "such other sites or parcels as may 
hereafter be designated by the président of the United States within 
one year af ter the rendltion to the gênerai land office by the surveyor 
gênerai of an approved plat of the exterior limits of San Francisco." 
No such plat was ever flled or rendered to the geiîeral land office. 
Eeld, that such act did not operate to relinquish the title of the United 
States to certain rocks or islands in the bay, then a half mile from 
the shore, and which, -while within the exterior limits of the city, were 
not within any ol the uses or purposes designated in the ordinance, 
and were neither clalmed by any private person, nor occupied by the 
city. 

In Error to the Circuit Court of the United States for the North- 
ern District of Califomia. 

Page, McCutcheon, Harding & Knight, for plaintiff in error. 
Marshall B. Woodworth, U. S. Atty. 

Before GILBERT, EOSS, and MOEROW, Circuit Judges. 

ROSS, Circuit Judge. This was an action of ejectment originally 
brought by the United States against the Califomia Dry-Dock Com- 
pany, a corporation, for the recovery of the possession of a tract 
of land containing 14.69 acres, and including the rock known as 
"Mission Rock," and a small adjacent rock, in t&e Bay of San Fran- 
cisco, together with damages for the withholding of the premises, 
and rents, issues, and profits thereof, aggregating $355,000. The 
défendant Mission Rock Company, a Califomia corporation, having, 
pending the action, acqulred ail the right, title, and interest of the 
Califomia Dry-Dock Company in the premises sued for, was, by 
an order of the court, based upon the request of the respective par- 
ties, substituted for the original défendant, and the action continued 
against it. The case cornes before us on the judgment roll, and 
upon flndings of fact which appear to hâve been agreed to by the 
respective parties. From those flndings it appears that the title 
of the United States to the lands in controversy, under the treaty 
of Guadalup« Hidalgo, as successor of the Mexican republic, has 
not since been devested by patent or other conveyance, and that 
the title theretp is still in the United States, uniess the same passed 
to the state of Califomia by virtue of the admission of that state 
into the Union under the act of congress of September 9, 1850, or 
uniess the United States relinquished its title thereto under subsé- 
quent acts of congress. At the time of the admission of Califomia 
into the Union the premises sued for consisted of two rocks or 
islands adjacent to one another, and projecting above the plane of 
ordinary high water in the Bay of San Francisco, the larger of 
which rose to a height of more than 20 and less than 40 f eet above 
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siich hîgh water, and of other lands contiguous thereto and sur- 
rounding the rocks or islands, which were completely submerged, 
and ovêr which the daily tides continuously flowed and ebbed. The 
areas of thèse rocks or islands above ordinary high-water mark 
at the time of the admission of the state into the Union were as 
follows: The one called "Mission Rock" had an axea of .14 of an 
acre; the other an area of .01 of an acre. Thèse rocks or islands 
rose abruptly ont of the bay. Their sides, to the extent that they 
were covered and nncovered by the flow and ebb of the tide, varied 
from 10 to 25 feet, depending on their steepness. Both rocks were 
barren, without soil or water, and were of no value for agricultural 
or mining purposes. They lay at a distance of about half a mile 
from the then shore line of that part of the bay upon which the city 
of San Francisco fronted. Navigable waters divided and still divide 
the lands sued for from the mainland, and surrounded and now sur- 
round them; and they were not, at the date of the admission of 
California into the Union, within the boundaries of any valid pri- 
vate or pueblo grant of lands of the Spanîsh or Mexican govern- 
ments. No approved plat of the exterior limits of the city of San 
Francisco, as provided by the terms of section 5 of the act of con- 
gress of July 1, 1864 (13 Stat. 332), has been flled or rendered to 
'the gênerai land office of the United States or of the state of Cali- 
fornia. The lands sued for are within such exterior limits. On 
the 13th day of January, 1899, the président of the United States, 
purporting to act in conformity with that act of congress, issued 
the following order: 

"Executive Mansion. 

"Jannary 13, 1899. 
"It Is hereby ordered that Mission Island and the small island south- 
east thereof, designated on the officiai plat on file in the gênerai land office, 
approved October 12, 1898, as lots 1 and 2 of section 11, township 2 south, 
range 5 west, Mount Diablo meridian, California, containing, accordlng to 
the plat, fourteen one-hundredths of an acre and one one-hundredth of an 
acre, respectlvely, be, and they are hereby, deelared as permanently re- 
served for naval purposes. William McKiuley." 

On the day of March, 1864, the United States surveyor 

gênerai for the state of California extended the public surveys so 
as to comprehend and include the rocks or islands and the lands 
in controversy. On April 4, 1870, the governor of the state of Cali- 
fornia approved an act of the législature of the state entitled "An 
act to provide for the sale and conveyasuce of certain submerged 
lands in the city and county of San Francisco to Henry B. Tiche- 
nor" (St. 1869-70, p. 801), which lands therein described included 
the lands sued for in this action. On the llth' day of July, 1872, 
the state of California, in conformity with the act of April 4, 1870, 
issued its patent for the lands in controversy herein to Tichenor, 
purporting to convey the same to him, which patent was duly re- 
corded. After the exécution of the patent Tichenor executed a deed 
of grant, bargain, and sale, of date May 1, 1878, purporting to con- 
vey the lands in controversy to the California Dry-Dock Company, 
which thereafter, and on the 6th day of June, 1900, executed to 
the défendant Mission Eock Company a like deed to the same lands. 
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which still holds whatever rights it thereby acquired, and into the 
possession of which lands the Mission Rock Company then entered 
and has ever since remained. Alter the exécution of the deed by 
Tichenor to the Calif ornia Dry-Dock Company, that company under- 
took the improvement of the lands covered by the deed by fiUing 
in portions of the submerged lands immediately around and con- 
tiguous to the rocks or islands with many thousands of tons of rock, 
thus increasing the available area of the lands to about 4 acres, 
upon which extensive warehouses were built by it, and wharves 
erected for the accommodation of shipping. Ever since the issuance 
of the patent by the state of Califomia to Tichenor, the patentée 
and those holding under him hâve been in the continuons and unin- 
terrupted possession of the lands covered by the patent, using the 
same and the improvement thereon for commercial purposes, and 
claiming to be the absolute owner thereof. On the 7th day of 
April, 1890, Col. George H. Mendell, then in charge of the corps 
of engineers of the United States army on the Pacific Coast, caused 
to be served on the California Dry-Dock Company the following no- 
tice: 

"United States Engineer's Office, No. 533 Kearny Street. 

"San Francisco, Cal., Aprll Tth, 1890. 
"Captain Oliver Eldridge, Président California Dry-Dock Company, 303 
California Street, San Francisco, Cal. — Sir: Under the provisions of section 
12 of the river and harbor act of August llth, 1888 (a copy of which Is 
Inclosed), a board of engineer officers was appointed to establish the harbor 
Une of San Francisco harbor and adjacent waters. There is transmitted 
herewith for your information a map upon which are shown the limitiug 
Unes of wharves, and the Une beyonû which no deposlts shall hereafter be 
made at Mission Rock, as established by the board and approved by the 
secretary of war March 24th, 1890. 

"Very respectfuUy, G. H. Mendell, 

"Colonel, Corps of Engineers." 

The limits referred to in this letter and delineated in the map 
are, in effect, the limits of Mission Rock as approved at that time. 

Upon the facts so found and agreed to by the -respective parties 
the court below gave the government judgment for the possession 
of the premises sued for, with costs, but without any damages, rents, 
issues, or profits. The appeal is from that judgment. 

From the foregoing statement of the case it will be seeu that 
the judgment is not limited to the two rocks or islands embraced 
in the executive order of, January 13, 1899, the one coveriag .14 
and the other .01 of an acre, but awards the government the entire 
tract of 14.69 acres, including the warehouses and other improve- 
ments constructed by the défendant and its predecessors in interest. 
The case therefore involves not only légal questions of great im- 
portance, but also property rights of great value. As no part of 
the property in controversy ever was within any private or pueblo 
grant, the title to the whole tract in question passed to the United 
States, as the successor of the republic of Mexico. The questions 
are, has the title to the whole or any part of the premises passed 
ont of the United States, and, if so, subject to what, if any, condi- 
tions? 
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The act of oongress of September 9, 1850, aânûtting California 
Into the Union "on an equal footing with the original states in ail 
respects whatever," was subject to the "express condition that tke 
people of said state shall never interfère with the primarj disposai 
of the public lands within its limits, and shall pass no law and 
do no act whereby the title of the United States to, and right to 
dispose of, the same shall be impaired or questioned; and that 
they shall never lay any tax or assessment of any description what- 
soever upon the public domain of the United States, and in no 
case shall non-resident proprietors, who are citizens of the United 
States, be taxed higher than résidents; and that ail the navigable 
waters within the said state shall be common highways, and forever 
free, as well to the inhabitants of said state as to the citizens of 
the United States, without any tax, impost, or duty therefor: pro- 
vided, that nothing herein eontained shall be construed as recog- 
nizing or rejecting the propositions tendered by the people of Cali- 
fornia as articles of compact in the ordinance adopted by the con- 
vention which formed the constitution of that state." Substan- 
tially the same language was used by congress in the admission of 
each of the new states. There is, therefore, and can be, as said by the 
suprême court in Illinois Cent. B. Co. v. Illinois, 146 U. S. 387, 4'di, 
13 Sup. et. 110, 36 L. Ed. 1018, "no distinction between the sêveral 
states of the Union in the character of the jurisdiction, sovereignty 
and dominion which they may possess and exercise over persons 
and subjects witliin their respective limits." In that case the court 
further declared it to be the settled law of this country "that the 
ownership of and dominion and sovereignty over lands covered by 
tide waters within the limits of the severaJ states, belonged to the 
respective states within which they are found, with the consé- 
quent right to use or dispose of any portion thereof, when that can 
be done without substantial impairment of the interest of the pub- 
lic in the waters, and subject always to the paramount right of 
congress to control their navigation so far as may be necessary 
for the régulation of commerce with foreign nations and among 
the states." And, speaking with direct référence to the title to 
the soil under the tide waters of the Bay of San Francisco, the 
same court held in Weber v. Board, 18 Wall. 57, 65, 21 L. Ed. 798, 
that although such title was acquired by the United States by the 
cession from Mexico, equally with the title to uplands, they held 
it only in trust for the future state. 'TJpon the admission of Cali- 
fornia into the Union upon an equal footing with the original 
states," said the court, "absolute property in and dominion and sov- 
ereignty over ail soUs under the tide waters within her limits passed 
to the state, with the conséquent right to dispose of the title to 
any part of said soils in such manner as she might deem proper, 
subject only to the paramount right of navigation of the waters, 
BO far as such navigation might be reqnired by the necessities of 
commerce with foreign nations or among the several states, the 
régulation of which was vested in the gênerai govemment." It 
does not remain open to question, therefore, that the state of Cali- 
fornia acquired by the act of congress of September 9, 1850, title 
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to fbe soil undep the tide waters of tbe Bay qt San Francisco, sub- 
ject to the paramount riglit of navigation over the waters, so far 
as the sapie may be required by the necessities of commerce with 
foreign nations or among the several states, the régulation of which 
remains vested in the United States. In view of the décision of th«> 
suprême court in the case of Illinois Cent. R. Co. t. Illinois, supra, 
the rîght of the state to dispose pf such lands, however, does not 
seem to be as broad as it was declared to be in the case of Weber 
V. Board; for in Illinois Cent. E. Co. t. Illinois, the court, in speak- 
ing of the title of the state of Illinois to the lands under the navi- 
gable waters of Lake Michigan, said: 

"That the state bolds the title to the lands under the navigable waters 
of Lake Michigan, within Its limits, in the same manner that the state holda 
title to soils under tide water, by the common law, we hâve already shown, 
and that title necessariiyx'arries with It eontrol over the waters above them 
whenever the lands are subjected to Use. But it is a title différent in char- 
acter from that which the state holds in lands intended for sale. It is 
différent from the title which the United States holds in the public lands 
which are open to pre-emption and sale. It is a title held in trust for the 
people of the state, that they may ehjoy the navigation of the waters, carry 
on commerce over them, attd havé liberty of fishing therein freed from the 
obstruction or interférence of privatè parties. The interest of the people 
in the navigation of the waters and iij commerce over them may. be im- 
proved in many Instances by the création of wharves, docks, and piers 
therein, for which purpose the stàtè Baay grant parcels of the submerged 
lands; and, so long as their disposition is made for such purpose, no valid 
objection can be made to the grants. It is grants of parcels of lands un- 
der navigable waters that may affor^î foundation for wharves, piers, docks, 
and other structures in aid of commerce, and grants of parcels which, be- 
ing occupied, do not substantially impair the publie interest in the lands 
and waters remaining, that are chieifly considered and sustained In the 
adjudged cases as a valid exercise of législative power consistently with the 
trust to the public upon which such lands are held by the state. But that 
is a very différent doctrine from the one which would sanction the abdi- 
cation of the gênerai eontrol of the state over lands under the navigable 
waters of an entire harbor or bài^, or of a sea or lake. Such abdication 
is not consistent with thé exercise of that trust which requires the govern- 
ment of the state to préserve such; waters for the use of the public. The 
trust devolving ùpon the state. for the public, and which can only be dis- 
charged by the management and eontrol of property in which the public 
has an interest, cannot be relinquished by a transfer of the property. The 
eontrol of the state for the purposes bf the trust can never be lost, except 
as to such parcels as are used in promoting the interest of the public therein, 
or can be disposed of without any substantial impairment of the public in- 
terest in the lands and waters remaining. It is only by observing the dis- 
tinction between a grant of such parcels for the improvement of the public 
interest, or which when occupied do not substantially impair the publie 
Interest in the lands and waters remaining, and a grant of the whole prop- 
erty in which the public is interested, that the language of the adjudged 
cases can be reconciled. General language sometimes found in opinions of 
the courts, expressive of absolute ownership and eontrol by the state of 
lands under navigable waters, irrespective of any trust as to their use and 
disposition, must be read and construed with référence to the spécial facts 
of the particular cases. A grant of ail the lands under the navigable waters 
of a state has never been adjudged to be wiUiln the législative power; aud 
any attempted grant of the Jiind" would be held, if not absolutely void on 
its face, as silbjëct to révocation. Thë state can no more abdicate its trust 
over property In which the whole people are interested, like navigable wa- 
ters and soils under them, so as to leave them entirely under the use and 
eontrol of private parties, except In the instance of parcels mentloned for 
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the improvement of the navigation and use of the waters, or when parcels 
can be disposed of without impairment of the public interest in what re- 
mains, than it can abdicate Its police powers In the administration of gov- 
ernment and the préservation of the peace. In the administration of gOT- 
ernment the use of such powrers may for a limited period be delegated to a 
municipality or other body, but there always remains with the state the 
right to revoke those powers and exercise them In a more direct manner, 
and one more conformable to its wishes. So with trusts connected with 
public property, or pfoperty' of a spedal character, like lands under navi- 
gable waters, they cannot be $laced entirely beyond the direction and con- 
trol of the state. ♦ * ♦ Any grant of the kind is necessarily revoca- 
ble, and the exercise of the trust by which the property was held by the 
state can be resumed at any tlme. Ufldoubtedly there may be expenses 
incurred in improvements made under such a grant which the state ought 
to pay; but, be that as It toay, the power to résume the trust whenever 
the state judges best is, we think, Incontrovertible. The position advanced 
by the railroad company in support of its claim to the ownership of the 
submergea lands, and the right to the érection of wharves, piers, and doclis 
at its pleasure or for its business, in the harbor of Chicago, wouîd place 
every harbor in the country at the mercy of a majority of the législature 
of the state in which the harbor is situated." 

Under the rule declared in the case last" cited there can be no 
valid objection to the grant bj the state of a comparatively small 
part of the submerged lands of the h&y, made, as was the grant 
to Tichenor, under whom the défendant company claims, in aid, 
to some extent, of commerce, so long, at least, as the grant is un- 
questioned by the state, and the improvements are made under and 
subject to the control of the United States, which isi the case be- 
fore us; for the act of Oalifornia providing for the sale and con- 
veyance to Tichenor of the submerged lands in controversy, and for 
which the state's patent was thereby authorized, expressly provided 
that "such patent shall not be issued until said Tichenor, his heirs 
or assigna, shall hâve constructed a marine railway or dry dock at 
said Mission Kock" (St. Cal. 1869-70, p. 801), and the ândings 
of the court below show that the United States engineer department 
prescribed the line beyond which the défendant company and its 
predecessors in interest were precluded from filling in the submerged 
land covered by the grant from the state. A large and valuable 
part of the city of San Francisco, extending from the présent water 
front to, in some places, Montgomery street, was at the time of and 
subséquent to the admission of California into the Union a part 
of the submerged lands of the bay, but has since been filled in by 
the many hundred grantors under the city and state, who hâve 
erected buildings and improvements thereon at costs running into 
many millions of dollars. Ail of this was done in aid of commerce, 
in the upbuilding of a great city upon the bay, and with the en- 
couragement and consent of the gênerai government. Under such 
circumstances, we regard it as very clear that no court would be 
justified in holding titles thus secured invalid. Upon the facts ap- 
pearing, we are of the opinion that the United States is not entitled 
to recover from the défendant any of the submerged land included 
in the grant from the state of California to the predecessor in in- 
terest of the défendant. We are further of opinion, however, that 
that grant did not include the two rocks or islands above men- 
109 F.— 49 
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tîoned, for the reason that neither of them ever passed to the state. 
They no more constituted submerged land than did the island of 
Alcatraz, also situated in the Bay of San Francisco, upon which 
the govemment has erected and now maintains important fortifi- 
cations. Tliat island, it is true, is much larger than the larger of 
the twoislands or rocks hère in controversy; the Island of Alcatraz 
being abbut 600 yards long by about 260 yards in breadth, and 
rising to an élévation of 137 f eet above the bay. Like the two 
islands iïi controversy, however, it is composed almost entirely of 
rock. Pacific Coast Pilot, 182. The relative size, however, of the 
rocks or islands does not change their légal character. Neither 
of them is submerged, and ail alike project above the surface of 
the bay, and do not, and never did, constitute any part of the sub- 
merged or tide lands which passed to the state. The title acquired 
by the United States to the rocks and islands in question, as suc- 
cessor of the Mexican republic, was not relinquished by the provi- 
sions of section 5 of the act of cougress of July 1, 1864 (13 Stat. 
332), which reads as foUows; 

"Sec. 5. And' be It further enacted, that ail the right and title of the 
TJnited States to the lands wlthin the corporate limits of the city of San 
Francisco, as deflned in the act Incorporating sald clty, passed by the lég- 
islature of the state of Callfornla, on the flfteenth of Aprll, one thousand, 
elght hundred and flf ty-one, are hereby relinquished and granted to the 
sald clty and Its successors, for the uses and purposes specified in the ordl- 
nances of sald city, ratifled by an act of the législature of the said state, 
approved on the eleventh o( March, elghteen hundred and flfty-eight, en- 
tltled 'An act concernlng the clty of San Francisco, and to ratlfy and con- 
firm certain ordipances of the common council of said clty,' there belng 
excepted from this relinqulshment and grant ail sites or other parcels of 
land which hâve been, or now are, occupied by the United States for mili- 
tary, naval, or other publie uses, or such other sites or parcels as may here- 
after be designated by the président of the TJnited States, within one year 
after the rendltion to the gênerai land office, by the surveyor gênerai, of 
an approved plat of the exterior limits of San Francisco, as recognlzed in 
this section, in connection with the Unes of the public surveys; and pro- 
vided, that the relinqnishment and grant by this act shall in no manner 
Interfère with or préjudice any bona flde claims of others, whether asserted 
adversely under rights derived from Spaln, Mexico, or the laws of the 
United States, nor preclude a judicial examina tion and adjustment thereof." 

The act of July 1, 1864, was in aid and furtherance of the act of 
congress of March 3, 1851 (9 Stat. 631), the purpose of which was, 
as its title declared, the aacertainment and settlement of private 
land claims in Califomia. To the board of land commissioners 
created by that act the city of San Francisco, which had been in- 
corporated in April, 1850, as a city by the state govemment, pre- 
sented its claim to four square leagues of land, as the successor 
of the Mexican pueblo. Those proceedings resulted in a decree 
of the circuit court of the United States for the district of Cali- 
fomia, entered on the 18th of May, 1865, conflrming the claim of 
the city to a tract of land embracing so much of the upper por- 
tion of the peninsula which is situated above ordinary higb-water 
mark of 1846 as would contain an area of four square leagues; 
the tract being bounded on the north and east by the Bay of San 
Francisco, on the west by the Pacific Océan, and on the south by 
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a due east and west Une drawn so as to include the area desig- 
nated, subject to certain déductions, which it is unnecessary to 
mention. The confirmation was to San Francisco in trust for the 
beneflt of lot holders under grants from the pueblo, town, or city 
of San Francisco, or other compétent authority, and as to any resi- 
due in trust for the beneflt of the inhabitants of the city. City 
and County of San Francisco v. Le Eoy, 138 U. S. 656, 665, 11 Sup. 
et. 364, 34 L. Ed. 1096. Pending those proceedings for the confirma- 
tion of the city's claim, to wit, April 16, 1851, its charter of 1850 
was repealed, and a new charter adopted (St. Cal. 1851, p. 357); 
and on the 20th day of June, 1855, what is generally known as the 
"Van Ness Ordinance" was adopted by the city of San Francisco, 
by which the city relinquished and granted ail its right and claim 
to the land within its corporate limits as defined by its charter of 
1851, with certain exceptions, to parties in the actual possession 
thereof, by themselves or tenants, on or before the Ist day of Janu- 
ary, 1855, provided such possession was continued up to the time 
of the introduction of the ordinance into the common council, or, 
if interrupted by an intruder or trespasser, had been or might be 
recovered by légal process; and it declared that, for the purposes 
contemplated by the ordinance, persons should be deemed posses- 
sors who held titles to land within those limits by virtue of a grant 
made by any ayuntamiento, town council, alcalde, or justice of the 
peace of the former pueblo before the 7th of July, 1846, or by vir- 
tue of a grant subsequently made by the authorities, within certain 
limits of the city, previous to its incorporation by the state, pro- 
vided the grant, or a material portion of it, had been recorded in 
a proper book of records in the control of the recorder of the county 
previous to April 3, 1851. The city, among other things, reserved 
from the grant ail the lots which it then occupied or had set apart 
for public squares, streets, and sites for school houses, city hall, 
and other buildings belonging to the corporation. In March, 1858, 
the législature of the state of California ratified and confirmed 
that ordinance (St. Cal. 1858, p. 52), and by the fifth section of the 
act of congress of June 1, 1864, above quoted, the right and title 
of the United States to the lands claimed within the corporate 
limits of the charter of 1851 were relinquished and granted to the 
city and its successors for the uses and purposes specifled in the 
Van Ness ordinance. Those uses and purposes, as will readily be 
seen from the foregoing statement of them, had no relation what- 
ever to the rocks or islands hère in controversy, which were and 
are far outside of the pueblo grant of lands claimed by and con- 
firmed to the city, 

From the views above expressed, it results that the judgment 
must be, and hereby is, reversed, and the cause must be, and hereby 
is, remanded to the court below, with instructions to enter judgment 
for the plaintiff for the recovery of the possession of the two islands 
or rocks mentioned in the record, containing, re8i>ectively, .14 of 
an acre and .01 of an acre, and designated on the officiai plat on 
file in the gênerai land offlce, approved October 12, 1898, as lots 1 
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and 2 Of section 11, township 2 S., range 5 W., Mt. Diablo meridian, 
Cal., and, as respects the remainder of the land sued for, that tlie 
plaintifE take nothing. 



GORHAM V. BROAD RIVEE TP. 
(Circuit Court, D. South Carolina. June 12, 1901.) 

JUDGMENT — RkS JUDICATA — BtATB DECISION AS BaR TO ACTION IN FEDERAL 
CODRT. 

A judgment of the suprême court of a state In an action for a man- 
damus brought by the owner of townshlp bonds against the commission- 
ers of the county, as statutory agents of such townshlp, to compel the 
. levy of a tax to pay matured coupons, which judgment, oh au issue 
jolned as to the valldity of the bonds, determined them to be illégal 
and vold, Is bindlng upon a subséquent purchaser of the bonds who is 
In prlvlty with the former owner as to such judgment, and is a bar to 
an action brought by hlm In a fédéral court to recover judgment against 
the townshlp on coupons from the same bonds subsequently maturing, 
since the parties and the subject-matter Involved are essentially the 
same, and the prior judgment, which necessarlly establlshed the in- 
validlty of the coupons sued on, was rendered by a court whose juris- 
dlctlon was Invoked by one by whose action the plaintiff Is concluded. 

J. E. Burke, for plaintiff. 

Wm. D, MeCaw and D. E. Finley, for défendant. 

SIMÔNTON, Circuit Judge. This is an action at law, brouglit 
by Walter M. Gorham against Broad Eiver township on certain 
coupons, dipped from bonds issued by said township. By tlie writ- 
ten agrpepient of tlie parties to this suit it is tried by the court 
without a jury. Cîomplying with the rule in such case made and 
provided :(Kev, St. U. S. § 647; Insurance Co. v. Tweed, 7 Wall. 
44, 19 L. Ed. 65), the flndings of fact are stated, foUowed by the 
conclusions of law drawn therefrom. 

Mndings of Fact. 

(1) The plaintiff, Walter M. Gorham, is a citizen and résident of 
the state of Pennsylvania. The Broad River township is a corpora- 
tion created under the laws of the state of South Carolina. 

(2) The législature of South Carolina, by an act approved De- 
cember 21, 1883 (18 St. at Large, p. 366), amended afterwards (19 
St. at Large, p. 38), authorized townships interested in the construc- 
tion of the Charleston, Cincinnati & Chicago Kailroad to subscribe 
to its capital stock such sums as a majority of the voters in such 
township voting at an élection held for such purpose shall instruct 
the county commissioners of the county in which such township 
is to make, the subscription being in 7 per cent, coupon bonds, pay- 
able 20 yeiars after date; no élection to be held except on request 
of a majority of owners of real estate in the township. For the 
purposes of this subscription the township subscribing is declared 
to be a body politic and corporate. 

(3) The Broad Eiyer township of York county, being interested 
in said railroad, as shown by the request of the majority of the 
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owners of real estate thereîn, sanctioned by tte votes of a majoritv 
of the persons votîng at an élection called for this purpose, au- 
thorized the countj commissioners of York county to subscribe in 
its behalf |24,000 in such coupon bonds to the capital stock of said 
road. The élection was held October 17, 1885. The subscription 
was made on April 28, 1886. The bonds were prepared by the coun- 
ty commissioners, and were signed by them on May 2, 1886, bearing 
date May 1, 1886. 

(4) The bonds, having been executed, were placed by the county 
commissioners in the hands of the Boston Safe-Deposit & Trust 
Company, fii-st obtaining a written déclaration of the trust under 
which they were deposited, as follows: 

"Upon the présentation to the Boston Safe-Deposlt and Trust Company, 
trustée, of a certiflcate signed by the engineer of the Massachusetts and 
Southern Construction Company, IndorSed by the chalrman of the board 
of county commissioners for the county of York, whose signature shall be 
attested by the clerk of said board, that the road is completed, with the 
track laid, the distance of flve miles from the township Une between Chero- 
kee and Broad Elver, twelve thousand (12,000) dollars at par value of said 
bonds shall, upon order of the said Charleston, Cincinnati and Chicago 
Bailroad Company, be delivered by the said trust company to the Massa- 
chusetts and Southern Construction Company; and upon the présentation 
to the said trustée of a certiflcate signed by the engineer of the Massa- 
chusetts and Southern Construction Company, indorsed as above, that the 
road is completed, with track laid, within said township, the said trustée 
shall Immediately, upon like order aforesaid, pay over to the Massachu- 
setts and Southern Construction Company the remaining twelve thousand 
(12,000) dollars." 

Ail matured coupons to be eut from said bonds before delivery, 
and the construction company to give in exchange for said bonds 
certiflcate» entitling the township to an issue of a corresponding 
amount of stock in the railroad company. When the vote was taken 
on the subscription, the route of the railroad was not through this 
township. Afterwards, and before the bonds were issued, the route 
was changed, and made through the township. By express agree- 
ment it was deciiaed that the railroad company had no control over 
thèse bonds, except by the consent of the Massachusetts & South- 
ern Construction Company, successors to its chartered rights. 

(5) The road was completed through the township November 22, 
1888. On December 26, 1888, the engineer of the said construction 
company requested the chairman of the board of county commis- 
sioners to make the proper certiflcates upon the bonds, so that they 
might be issued and used. This request was refused. The fact 
was admitted that the road had beau completed through Broad 
Eiver township in accordance with the subscription, and pursuant 
to thfc conditions of the several indentures whereby the bonds were 
placed in trust with the Boston Safe-Deposit & Trust Company. 
After notification from the trust company that demand had been 
made on it for the bonds by the construction company, the chair- 
man of the board of county commissioners protested against such 
delivery, upon the ground that certain conditions had not been 
fulfllled. Thereupon, on application to this court in 1889, the de- 
posit company was ordered to deliver said bonds, witbout, how- 
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eye|, io, apy way passing upon thek vîûidity. Massachusetts & S. 
Oonst Cb. V. Boston Safe-Deposit & Trust Go., MSS. Tkis order 
Was pomplied with in 1890. 

(6) The bonds, having been assigned to it for value by tbe rail- 
road Company, afterwards came into the possession of the Massa- 
chusetts & Southern CJonstruction Company, and were sold by that 
Company. Some of them came into the hands of R. M. Morse, and 
f rom Morse they came into the hands of the plaintiff. Among thèse 
bonds were bonds for $1,000 each, numbered respectively 18, 19, 
20, 25, 26, 27, 28, 29, 30, 31, and 32, and a bond for |500, numbered 
8. This was subséquent to NoTember 13, 1893. The agreed state- 
ment of facts is that plaintiff is a privy of K. M. Morse, and both 
R. M. Morse and plaintiff, and ail antécédent holders, otherwise 
than is set forth in the agreement, came into possession of thèse 
bonds after the flling of the court decree in Floyd v. Perrin, 30 S. 
0. 1, 8 S. E. 14, and after the decree of the suprême conrt afifirming 
the same. 

(7) On November 30, 1888, the suprême court of South Carolina 
flled this decree in Floyd v. Perrin, supra, and therein decided that 
bonds of townships issued under the authority of a statute in ail 
respects similar to that under which thèse bonds were issued were 
null and void under the law of South Carolina, upon the ground 
that the législature could not authorize townships to subscribe to 
and invest in stock of a railroad company so long as such town- 
ships were not clothed with any corporate purposes. This décision 
was very soon afterwards aiHrmed, and applied to thèse bonds of 
Broad River township. State v. Whitesides, 30 S. C. 579, 9 S. E. 661. 

(8) On December 22, 1888, the gênerai assembly of South Carolina 
passed an act entitled "An act to provide for the payment of town- 
ship bonds issued in aid of railroads in this state." The constitu- 
tionality of this act was sustained in State v. Neely, 30 S. 0. 587, 
9 S. E. 664, 3 L. R. A. 672. The act is in thèse words: 

"Whereas, certain townships In this state hâve, by their vote, expressed 
thelr wUllngness to subject themselves to taxation for the purpose of pay- 
Ing bonds Issued by them In aid of certain railroads; and whereas, by 
reason of a defect in the acts authorlzlng the issue of said bonds, they 
hâve been declared Invalld: Now, therefore, for the purpose of carrying 
Into effect the expressed wiU of the people of sald townships: 

"Section 1. Be It enacted by the senate and house of représentatives of 
the state of South Carolina, now met and slttlng In gênerai assembly, and 
by the authority of the same, that the township bonds heretofore issued 
by county commlssloners as the corporate agents of any township In this 
state in aid of any railroad, by vote of the inhabltants of sald township, 
are hereby declared to be debts of said township respectively having author- 
Ized the issue of the same. And the interest and principal thereof shall 
be pald accordlng to the terms of the said bonds or debt by the assess- 
ment, levylng, and collection of an annual tax upon the taxable property 
in sald townships, so far as may be necessary. In lilie manner and by the 
same county officiais as the tax levled for county bonds In aid of railroads 
Is assessed, levled, and collected. Said tax to be known and styled In the 
tax books as the township railroad tax, and when collected shall be pald 
over by the treasurer of the county to the holders of sald bonds as the 
Interest thereon may beconie due, àûd according to the terms thereof. Ail 
dividends recelved by or for sald townships on stock in railroad companies 
which hâve been aided by the said township bonds or debt shall be applied 
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by the county commlssioners of the county In which sald townshipa are 
respectlvely sltuated prlmarily towards the payment or retirement of sald 
bonds or debt, and the surplus shall be expended In the Improvement of 
the highways within the territorial limits of said townships. 

"Sec. 2. That no tax shàll be levied under the provisions of this act to 
pay the interest on any township bond until the railroad in ald of which 
they were subscrlbed shall be completed through such township and ac- 
cepted by the railroad commlssioners, nor shall this act be so construed 
as to authorize the levy and collection of any tax to pay the Interest that 
may hâve accrued on such bonds before the completion of such railroad, 
as provided In this section: provlded, thât in ail tovmships where taxes 
hâve been assessed or collected contrary to the provisions of this act, the 
county treasurers of the respective counties are hereby required, where such 
hâve been pald, to refund the same; and where they hâve not been paid, to 
allovf a rebate to the extent of such taxes. 

"Sec. 3. That this act shall take effect Immediately upon Its approval. 

"Approved Dec. 22, 1888." 20 St. at Large, pp. 12, 13. 

(9) On April 26, 1893, R. M. Morse, with whom plaintiflf is privy, 
filed his pétition in the suprême court of South Carolina against 
the county commlssioners of York county, the ofiQcial agents of 
Broad River township, praying a mandamus to them, requiring them 
to leyy a tax for the payment of the matured coupons and interest 
on bonds of said township, they (the bonds) being held by him. 
In bis pétition, after reciting, in substance, the facts heretofore 
found, he averred that he was the bona fide holder of certain bonds 
issued by the Broad River township under the circumstances stated. 
Among thèse bonds so held by him were the bonds whose coupons 
are now sued in this action. He claimed his right to the man- 
damus under the act of 1888, above set forth. The county commis- 
sioners, answering the pétition, denied ail liability upon the bonds 
because the amount of them was more than 8 per cent, of the tax- 
able value of property in the township at the date of the act of 
1888, and so, under the constitution of South Carolina, they (the 
said bonds) were null and void. This contention was sustained by 
the suprême court, and the bonds were decreed to be invalid. State 
V. Oornwell, 40 S. C. 26, 18 S. E. 184. In the discussion of this case 
it was admitted in the argument and assumed by the court that the 
bonds were invalid, and that the township was discharged from the 
obligation, if the case could not be brought within the act of 1888. 

(10) The taxable value of property in the township of Broad River 
when the act providlng for subscriptions was passed was |307,085. 
Eight per cent, of this exceeds |24,000. On October 17, 1885, for 
the fiscal year ending October 31, 1885, when the vote in favor of 
subscription was passed, the taxable value of this property was 
$307,430. Eight per cent, of this exceeds $24,000. In no succeed- 
ing year bas 8 per cent, of the taxable value of property in this 
township equaled $24,000. 

(11) Tbe cause of action in th.e présent suit is made up of flve 
coupons eut off from each of the bonds numbered 18, 19, 20, 25, 
26, 27, 28, 29, 30, and 31, each coupon being for $70, the coupons 
on each bond being dated consecutively January 1, 1894, 1895, 1896, 
1897, and 1898; also five coupons from bond ]No. 8, for $500, each 
coupon being for $35, and dated consecutively January 1, 1894, 1895, 
1896, 1897, and 1898, The claim is for the aggregate of ail thèse 
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e<^ppoQB, to wit, |4,026, and iuterest on $805 from January 1, 1894, 
onthe same sum from January 1, 1895, on the same sum from Janu- 
ary 1, 1896»' on the same sum from January 1, 1897, and on the same 
sum from January 1, 1898, and costs of suit. 

Condusions of Law. 

The bonds from which thèse coupons are eut, now in possession of 
the plaîntiff, hâve been pronounced itivalid by the suprême court of 
Sotitii Carolina, and the coupons themselves, necessàrily, in the 
bands of the plaintiff, are invalid. Morse, the privy of the plaintiff, 
of his own motion sought the jurisdiction of the suprême court of 
South Garôlîûa, and, standing upon the validity of thèse bonds, 
then in his possession, soijght the aid of the court in collecting the 
coupons past due thereon. His proceeding was against the county 
commisBÎoners of York county, who, by the act authorizing the issue 
of the bonds, are "declared to be the corporate agents of the town- 
ship." 18 St. at Large, p! 367. The présent suit is between Gor- 
ham, the privy of Morse, -«vith f ull notice of that suit, and the Broad 
River to\vnship, the principal of the county commissioners. So the 
action is between the same parties. The cause of action is on cou- 
pons eut from the same bonds as those in the Morse suit, and, as 
the fact found is that they are coupons from the same bonds, now 
in plaintifPs possession, their validity dépends on the validity of the 
bonds. BisseU v. Spring Valley Tp., 124 U. S. 234, 8 Sup. Ct. 495, 
31 L. Ed. 411. So the cause of action is the same. The suprême 
court of South Carolina held that the bonds themselves were invalid. 
So the coupons eut from the same bonds, the bonds being in the 
hands of tbe plaintiff, weré included in the invalidity of the bonds. 
The plaintiff has had his day in court. It must be observed that 
Morse, having selected his jurisdiction, also selected the ground of 
controversy. The question of the validity of the original subscrip- 
tion and issue of the bonds was involved in his contention, and 
could hâve been made by him. In his argument he admitted their 
invalidity but for the act of 1888. Seeking the aid of the suprême 
court of South Carolina, voluntarily going into its jurisdiction, 
standing npon the validity of his bonds, he submitted the question of 
their validity and received its adjudication. True, the plaintiff now 
fines on cbupons. But they are coupons of the same bonds from 
which the coupons belonged, whose payment Morse, his privy, then 
sought. Having the bonds in his possession, he has no peculiar 
right growing out of the coupons as a separate cause of action. In 
his proceeding Morse presented himself as bona flde holder of the 
bonds, and because of such holding he asked that the matured cou- 
pons be paid. The suprême court, meeting his position, declared 
the bonds themselves invalid, thus establishing the invalidity of 
every coupon thereon attached to them, matured or to mature. 
Southern Pac. E. Co. v. U. S., 168 U. S. 48, 18 Sup. Ct. 18, 42 L. 
Ed. 355; Mitchell v. Bank, 180 U. S. 480, 21 Sup. Ct. 418, 45 L. Ed. 
631. ïhe plaintiff, his privy, seeking payment of the coupons of the 
same bonds, now also in his possession, stands in his shoes. The 
verdict will be for défendant. 
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In re BURLINGTON MALTING CO. 

(District Court, E. D. Wlsconsln. August 6, 1901.) 

1. Bankruptcy— Attachino Creditoks— Right to Pétition — Pbovable Claim. 
Under Bankr. Act, § 67c, classing an attachment sought and permitted 
In fraud of the provisions of the àct as a préférence, and section 57g, 
providing that a preferred créditer cannot prove lils clalm unless the 
préférence is surrendered, the pétition of a créditer, who has an attach- 
ment on the property of hls debtor, that such debtor be adjudged a 
bankrupt, cannot be entertalned, since such creditor has no provable 
daim, as required by section 59b. 

8. SAMK— ASSIGNMKNÏ OF ClAIM. 

Persons who hâve sold and assigned their claims against a debtor 
hâve no standing to pétition that such debtor be adjudged a bankrupt. 

In Bankruptcy. 

On pétition for adjudication of involuntary bankruptcy. The original pé- 
tition for involuntary bankruptcy is by Adolph Keitel as a single alleged 
creditor, stating that ail the creditors are less than 12 in number. After 
preliminary hearing in référence to the bona fidès and provability of the 
petitioner's clalm, the further hearing was postponed to enable other cred- 
itors to Intervene, as the answer dlsclosed a number of creditors in excess 
of 12. 

Friend & Trottman and Chas. B. Stafiford, for petitioning cred- 
itor. 

Winkler, Flanders, Smith, Bottum & Vilas and Henry Madigan, 
for Burlington Malting Co. 

SEAMAN, District Judge. The objections to thèse pétitions in 
involuntary bankruptcy raise the twofold question: (1) Whether 
the original petitioner, as an attaching creditor, was compétent to 
institute the proceeding in bankruptcy, while retaining his at- 
tachment levy; and, if compétent, (2) whether the intervening peti- 
tioners are existing "creditors who hâve provable claims," to make 
up the requisite number of petitioners for an adjudication. In ei- 
ther aspect the question aflects the jurisdiction, and should be con- 
sidered at this stage, although not presented with the formality of 
a plea in equity. 

1. The primary pétition does not state the fact of the pending 
attachment suit upon the same claim, but the answer so allèges, 
and the fact is conceded on behalf of the petitioner; the only dis- 
pute being as to the sufflciency of the levy to cover the claim on 
which no proof has been taken. The inquiry presented is this: 
The attachment existing, has the attaching creditor prima facie 
standing under the bankrupt act to f oUow up his attachment with 
a pétition for an adjudication of bankruptcy against his debtor, 
based upon the same claim, and without formai release of his levy ? 
Its solution is not free from difficulty under the varions terms of 
the act, with no single provision directly covering it. Section 59b 
requires that petitioners shall be "creditors who hâve provable 
claims" aggregating f .500 in amount, but with the qualification that 
this amount be "in excess of the value of securities held by them"; 
thus clearly implying that the fact of security is not a bar. The 
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act clearly recognizes certain classes of security as valid, and un- 
affected by an adjudication of bankruptcy; while it is equally plain 
that an attachment lien acquired under the circumstances disclosed 
hère is not thus recognized, but is denounced as a fraud upon the 
act, and invalid, so that the pfoviso in référence to "securities" is 
â,pplicablë to the first-mentionëd class, and cannot serve to extend 
the nlëaning of the clause to the unlawful class without other aid 
to that end. If, however, the claim as presentèd by the pétition is 
provable in the sensé of the act, with the attachment in force, it 
must be conceded that the petitioner is included in the gênerai lan- 
guage of this clause, unless excluded by some other provision. 
Whether the claim is so provable must be ascertained from section 
57, as to "proof and allowance of claims," and related provisions. 
As section 57e authorizes preliminary allowance of "claims of se- 
cured creditors and those who hâve priority" at "such sums only as 
to the courts seem to be owing" in excess of the value of the se- 
curity or priority, and section 57g excludes from allovrance "the 
claims of creditors who hâve received a préférence" unless such préf- 
érence is surrendered, the flrst inquiry is whether this attaching 
creditor falls under one or the other of thèse classifications. In the 
gênerai sensé of such terms, an attachment may be both security 
and a préférence, so that either would be applicable to an attach- 
ment treated as valid, but désignation as security would seem inap- 
plicable to a lien which the same enaetment déclares void; and, 
surely, the provision to ascertain and deduct the value of the secu- 
rity is not applicable to a lien thus denounced. On the other hand, 
the tenn préférence is at least descriptive of the import of the levy, 
and section 57g may well be held applicable, unless section 60 ex- 
cludes such interprétation. ïhat section spécifies only acts of the 
debtor, — -(1) the procuring or suffering of a judgment against him- 
self ; or (2) the transfer of any of bis property, the effect of which 
will be to enable any creditor to obtain a greater percentage of bis 
debt than others of like class,— and states that they shall be deemed 
the giving of a préférence, while attachments or other liens ob- 
tained by creditors are not mentioned; and, if this were the only 
provision, or thèse were the only transactions so designated in the 
act, it would be strongly persuasive, if not controlling, as a défi- 
nition of the term in section 57g. But the same term is used else- 
where in référence to liens giyen and acquired through légal pro- 
ceedings. Thus section 3, namîng the acts of bankruptcy for which 
an adjudication will be granted, spécifies that of suffering or per- 
mitting, "while insolvent, any creditor to obtain a préférence through 
légal proceedings"; and section 67c, under the title "Liens," spéc- 
ifies a lien obtained through such proceedings, "including an at- 
tachment upon mesne process," — ^within the time and under the cir- 
cumstances disclosed in this instance, — as avoided by the act when 
"its existence and enforcement will work a préférence." I am of 
opinion, therefore, that the attachment must be treated as a "préf- 
érence," within t^e meaning of the several provisions, — as a lien 
"sought and permitted in fraud of the provisions of this act," in the 
language of section 67c, — and that the claim is not provable unless 
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the préférence is surrendered as required bj section 57g. The ré- 
cent décision by the suprême court in Garson v. Trust Co., 21 Sup. 

et. 906, 45 L. Ed. , 5 Am. Bankr. E. 814, is instructive for the 

strict construction adopted against preferential creditors under the 
présent act; and, while décisions under the act of 1867 are not 
strictly applicable upon this point, they are also instructive as up- 
holding the gênerai proposition that the attaching créditer cannot 
institute bankruptcy proceedings upon his claim while retaining his 
levy, the dual positions being antagonistic under the fundamental 
doctrine of the bankrupt law that equality is equity. See In re 
Hazens, 4 Dill. 549, Fed. Cas. No. 6,285.; In re Scrafford, 4 Dill. 376, 
Ped. Cas. No. 12,556; In re Jewett, 7 Biss. 242, Fed. Cas. No. 7,305; 
In re Eado, 6 Ben. 230, Fed. Cas. No. 11,522. Also under the prés- 
ent act, in référence to preferred creditors as petitioners, In re 
Kogers Mill. Co. (D. C.) 102 Fed. 687, 4 Am. Bankr. K. 540; In re 
Gillette (D. C.) 104 Fed. 769, 5 Am. Bankr. R. 119. In this view the 
petitioner is without standing, theref ore, unless the filing of the pé- 
tition can be considered the équivalent of a surrender or release of 
the lien. The case is not presented of a repentant preferential 
créditer, confessing an attachment in violation of the act, and aver- 
ring either a discontinuance or an ofler to release the levy, but the 
petitioner withholds ail such facts, and states his claim as one ag- 
gregating more than |500 "in excess of the value of securities held 
by him," thus tacitly asserting the validity of any security held; 
and no ofEer is made, by amendment or otherwise, to release or sur- 
render the attachment as finally disclosed, except that counsel sug- 
gested at the hearing a vrillingness to release in the event of an 
adjudication of bankruptcy. Instead of the single proceeding on 
the part and for the benefit of the gênerai creditors intended by this 
act to save the assets of an insolvent debtor from spoliation by 
préférences and secure equality in their distribution, this petitioner 
appears, with a claim disputed and fairly disputable, seeking, on the 
one hand, to obtain a préférence by enforcing it through an attach- 
ment against the property, and on the other invoking the incon- 
sistent remédies of bankruptcy. Leaving ont of considération the 
serious question of bona fides on the part of the petitioner, I am 
satisfied that no unconditional release of the attachment can be 
inferred from the pétition, and that proceedings in bankruptcy, be- 
ing govemed by the mies of equity, cannot be instituted by a claim- 
ant in the attitude and status of this petitioner. 

2. The original pétition allèges as ground for its présentation by 
a single petitioner that the creditors of the alleged bankrupt were 
less than 12 in number, and, upon the answer disclosing a inuch 
larger number of gênerai creditors, the further hearing was delayed, 
and notice thereof given to ail such creditors, to enable others to 
appear in conformity to the statute. Thereupon two intervening 
pétitions were filed; one by F. P. Smith, for $8.45, and the other by 
E. A. Sittig & Son, for $56.25. Issue being taken upon the truth 
and bona fides of such claims, it now appears by the undisputed 
proof that the claims so brought in were purchased by the original 
petitioner, and paid by him or his counsel in full, and that the pur- 
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ported înteFve^ers hâve no actua^ claim or interest. The procédure 
is an obviôiis subterfuge, and the intervening pétitions are sum- 
niariry. digmissed. In any view, the claims so appearing are prov- 
able pgIS by thè original petitioner as purchaser and actual owner 
(In rè IVorcèster Co., 42 C. C. A. 637, 102 Fed. 808, 4 Am. Bankr. E. 
496, 505), and fumish no aid for the purpose of jurisdiction. The 
original pétition is dismissed for want of jurisdiction in either view. 



In re SHAW. 

(District Court, E. D. Pennsylvanla. June 22, 1901.) 

No. 605. 

1, Bankruptct— Pnoop of Claim— Compktbnot of Claimant against Estatb 

OF PÉCBA8ED BaNKRUPT. 

The càlllng of a clalmant by the trustée of a deceased bankrupt for 
examina tlon concerning a transfer of property to hlm by the bankrupt, 
claimed to be a préférence, does not render him a compétent witness to 
prove the valldity of hls clalm under the Pennsylvanla statute. 

2. Samb— SuFFioiBNor OF Proof— Wpight of Afpidavit. 

The affldavlt In support of a clalm requlred by BanUr. Act 1898, § 57a, 
Is sufflclent proof prima facle, under clause "d" of the same section, to 
require the allowance of the claini, where It is not objected to, or where 
the objection made Is based on a spécial ground, whlch Is removed, or 
shown to be unfounded by the évidence. 

In Bankruptcy. On certiflcate from référée concerning disallow- 
ance of dlaîm of F. F. Kaufman. 

George P. Eich and Henry C. Boyer, for créditer. 
Hazard Dickson, for trustée. 

J. B, iicPHEESON, District Judge. The référée was right in 
ref using to consider the testimony of the claimant in support of 
the items of his account. The bankrupt was dead, and by virtue 
of section 5, cl. "e," of the Penn^ylyania statute of 1887 (P. L. 158), 
the witness had become incoinpetent to testify upon this subject. 
Neither had he been made compétent by virtue of the provisions 
of section 7 of the same statute. The trustée did not; call him for 
cross-examination upon the items of his claim, but for examination 
concerning a transfer of property made to him by the bankrupt 
within four months preceding the adjudication; and, while it may 
be true that this transfer was made in attempted satisfaction of 
the claimanfs account, nevertheless the examination of the trus- 
tée did not go into the item» of the daim. It was the claimanfs 
own counsel that examined him upon this point, and, although 
no objection to the testimony was made at the time, the subsé- 
quent objection made by the trustée was équivalent to a motion to 
strike out, and was properly allowed. 

This left the claim without support, except the afifidavit required 
by section 57a of the bankrupt act; and the further point to be con- 
sïdered is, what probativé effect should be giveu to such afûdavit? 
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I think clause "d" of the same section fumishes tlie answer. The 
affidavit is suffleient to require the allowance of the claim, whether 
the bankrupt be living or dead, for the bankrupt act says distinctly, 
"claims which hâve been duly proved [that is, swom to as provided 
by clause "a"] shall be allowed upon receipt by, or upon présenta- 
tion to, the court," except in two instances, which are immediately 
specifled, — "unless objection to their allowance shall be made by 
parties in interest, or their considération be continued for cause 
by the court upon its own motion." In the présent case the référée 
did not continue the claim for further considération upon his own 
motion (the eiïect of such continuance will be determined when 
the question arises), but the trustée objected upon a ground that 
was thus specifically stated: 

"The trustée is credlbly informed that there was, within the period of four 
months of the flling of the pétition in banlcruptcy, a transaction had between 
Thomas Shaw and the présent claimant, which would resuit in giving a préf- 
érence to the présent claimant; and therefore, as long as that transaction 
stands In its présent form, the trustée excepts to the çlaim now presented." 

What was the effect of this objection? Certainly, to silspend the 
allowance of the claim until the matter could be further inquired 
into; the burden of proof being upon the objecter. This burden 
was assumed by the trustée. He called the claimant, and ont of 
his own mouth proved the préférence, but by the same witness he 
also proved that the goods delivered in préférence had been rede- 
livered to the trustée, and, the préférence having thus been surren- 
dered, the right of the claimant to urge the claim against the es- 
tate was revived. The situation then presented was this: The 
daim, sworn to as required by the act, was before the référée, 
and nothing was urged against it except the further objection of 
the trustée that it must be "supported by further proof, upon the 
ground that the testimony of Mr. Kaufman alone is not compé- 
tent to sustain it." Tiiis objection does not touch the point now 
under considération. It was a good objection to the paroi testi- 
mony of the claimant, and was properly sustained; but, having 
been sustained, the swom claimi still remained and was entitled 
to be given some weight, even in opposition to the Pennsylvania 
statute, for the bankrupt act expressly so requires. 

I think, therefore, that the daim might properly hâve been al- 
lowed, as no objection to it appears upon the record. But, as there 
may hâve been some misunderstanding about the scope and effed: 
of the objection made by the trustée, I shall send the report again 
to the référée, with instructions to hear further testimony concern- 
ing the claim, if any party in interest bas such testimony to offer, 
and to report thereon in due course as soon as may be convenient. 
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In re SHAW. 

(District Court, B. D. Pennsylvania. June 22, 1901.) 

No. 605. 

Bankbdptct— UEBtb JSntitled to Priokitï— Wages. 

The prîorlty of a clalm for wages agaiBst a bankmpt's estate and the 
amount aUowable In priority are determined by Bankr. Act 1898, § 64, 
cl. "b," par. 4, whlch deals speclflcally with wages, and net by the laws 
of tbe stàte, under paragraph 5, which relates to "debts," other than 
wages, whlch are entitled to priority. 

In Bankruptcy. On certiflcate of référée concerning claim for 
wages. 

Julius C. Levi, for créditera. 
Hasard Dickson, for trustée. 

J. B. McPHERSON, District Judge. The question for décision is 
whether the amount to be allowed to a wage claim in priority out 
of the bankrupt's estate is to be determined by paragraph 4, cl. "b," 
of section 6é, or by paragraph 5 of the same clause. The ques- 
tion has already been decided by the circuit court of appeals for 
the Sixth circuit in Re Rouse, Hazard & Go., 1 Âm. Bankr. R. 240, 
33 C. 0. A. 356, 91 Fed. 96, in favor of paragraph 4, and the référée 
followed this décision. I agrée with the correctness of this ruling, 
which, indeed, seems to me to be scarcely susceptible of doubt. 
Paragraph 4 deals speciâcally with the allowance of claims for 
wages; and, while it is true that wages might be included under 
the gênerai word "debts," used in paragraph 5, thus to include them 
would violate a well-known rule of statutory construction. Hav- 
ing been speciflcally dealt with in the paragraph immediately pre- 
ceding, it is almost incredible that congress should straightway 
proceed to deal with them again in a différent fashion. To déclare 
that they are included under the word "debts" would be either 
to strike paragraph 4 out of the act entirely, or to fumish two 
conflicting rules for deciding how much should be allowed to a 
claim for wages in priority. The resuit, of course, would be that 
a claimant could sélect whichever paragraph gave him the larger 
sum. I need scarcely say that such a resuit does not furnish a 
rule of décision, and could only be accepted in case the language 
used by congress forbade any other construction. The ordinary 
and natural construction is, I think, that paragraph 4 has to do with 
wages, and paragraph 5 has to do with other debts entitled to 
priority. 
The décision of the référée is approyed. 
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In re CPOODALB et aL 

plstrlct Court, N. D. New York. June 20, 1901.) 

1. BANKRnpTCY—DiscHABGB— Objections. 

The f act that a banknipt Is a nonresldent of the district does not affect 
hls rlght to a discharge. 
3. Same. 

The fact that a banknipt transferred property to hls wlf e years before 
the passage of Bankr. Act 1888, and that he failed to schedule such 
property, constitutes no ground for refusing hlm a discharge, when It 
does not appear that the wlfe holds the property in secret trust for hls 
beneflt 

8. 8aME— SUPPICIBNCT OF OBJECTIONS. 

Where it is specified as an objection to the discharge of a bankrupt 
that he has commltted the crime of perjury In hls testimony before the 
référée, the objection must set out the testimony alleged to be false, 
together with the facts relied on to prove its falsity, so as to présent a 
spécifie issue. 

In Banliruptcy. On motion to confirm the report of the référée 
recommending a discharge. 

E. G. Everest, for bankrupts. 

S. L. Wheeler, for opposing créditer. 

COXE, District Judge. I agrée with the référée that no suffleient 
ground for refusing the discharge has beenshownevenassuming that 
the objections are properly laid under sections 14 and 29 of the 
banljruptcy act. I hâve, however, considered the case as if the ob- 
jections as originally filed contained the amendments nov? asked 
for. The objection that William B. Goodale "is a nonrefiident of 
the state of New York" is not germane to any issue now before 
the court. Even if the allégation were that he was not domiciled 
within this district for six months prior to filing the pétition it 
could not be considered in this proceeding. In re Clisdell (D. C.) 101 
Fed. 246. 

The objection that George W. Goodale "allowed his wife to leave 
on the day of the first examination" and has concealed her where 
abouts so that it has been impossible to examine her in the bank 
ruptcy proceedings is equally irrelevant. A bankrupt'a wife is not 
"property belonging to his estate in bankruptcy." 

The other grounds of objection relate to transfers made by the 
bankrupt to his wife in 1863 and 1875 respectively. The first of 
thèse was made directly to the wife and the second was made to her 
through a third party. There is no évidence of fraud in thèse trans- 
actions, and if fraud existed the objecting creditor who obtained a 
judgment in 1878 was in a position to set them aside. The court 
has so often dealt with this situation that it is unnecessary to dis- 
cuss it fm-ther. In re Fitchard (D. 0.) 103 Fed. 742; In re Adams 
(D. C.) 104 Fed. 72; In re Webb (D. C.) 98 Fed. 404. 

The objection intending to charge the bankrupt George W. Good- 
ale with having made a false oath is, even as amended, too gênerai 
and indeflnite to présent an issue. In substance it charges that he 
"has committed the crime of perjury in his testimony before the ref- 
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eree," and ît asks that "the stenographer's minutes of said testi- 
mony be referred to for the détails of such. perjury." Tliis is not 
enough. The téstimony alleged to bè false should be speciflcally 
pointed out, together with the facts which are relied upon to prove 
its falsity so that the bankrupt may be informed of the accusation 
against him. Assuming that this defect may be cured by a second 
amendment it is doubtful if there is suflacient in the téstimony of 
which to predîcate a false oath. I hâve examined the téstimony and 
fail to flnd proof of perjury. There is no false oath upon any ma- 
terial point. The report of the référée is conflrmed, but I deem it 
proper to say that the doctrine of In re Marx, 4 Am. Bankr. E. 521, 
102 Fed. 676, has not been followed in this district. Discharge 
granted. 



In re OLIVER et aL 
(District Court, W. D. Missouri, St Joseph Division. July 31, 1901.) 

1. Bakkruptct — Cbeditors— PhbfekbmtiaIj Patments— Sbt-Ofp. 

Credltors, within four months of the aiing of the pétition on which 
thelr debtor was adjudged a bankrupt, were pald, and within such tlme 
granted him further crédit for a less amount for property which became 
a part of his estate. ïhey petitioned to hâve thelr elalm set ofC against 
the amount so received, aiid on payment of the balance to tlie trustée 
to be permitted to prove the amount of thelr last claim, plus the amount 
so returned. In thelr pétition tijiey alleged that at the times such pay- 
ment was made and such further crédit glven they did not know, or hâve 
reason to believe, such bankrupt wàs insolvent, If such insolvency existed 
at either of such tlmes. Éeli, that such pétition should be denied, siuce 
the offset of crédits glven 1b good falth to a debtor within four months 
of tl^e, institution of proceedings in which he is adjudged a bankrupt, 
authorized by Bankr. Act, §' 60c, applies only to the cases referred to in 
section eOb, where the payment within four months is received by a 
credltop who has reasonable cause to believe that It was intended thereby 
to glve hlm a préférence. 

2. Same— Pleading. 

In proceedings by a créditer of a bankrupt to obtaln a set-off of a crédit 
given af ter receipt of a pref erentlal payment, he must plead the essen- 
tlal facts entltllng hlm thereto In the same manner as If he sought to 
malntain a separate action on such claim. 
8. Samk— Payment in Good Paith— Balance dp Claim. 

Where a créditer, bavlug no knowledge or reason to believe his debtor 
Is Insolvent, receives a payment wi^in four months of the flling of the 
pétition on which such debtor is adjudged a bankrupt, the payment may 
be retained, under Bankr. Açt, § 5Tg, but in such case the créditer cannot 
prove the balance of his claîm; 

In Bankruptcy. 

Willock & Mondhank, petltioning creditors. 
^, B. Shackelford, for claimantw 

PHlilPS, District Judge. This cause is before the court for re- 
view on exceptions filed by the petitioning creditors to the ruling 
oï thé référée. It présents a remarkable proceeding, if we are to 
hâve âny regard to the provisions of the bankrupt act. The crédit- 
Ors, Willock & Mondhank, in tliè first place, presented to the référée 
fOfr àllowance against the estate an open account for $54.50, which 
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accrued within four months of the flling of tlie pétition in bank- 
ruptcy, and while the debtors were insolvent. The fact appear- 
ing that within the four months, and while the debtors were in- 
solvent, said creditors had receiyed a payment of another account 
against the bankrupts for $60.20, thus rec.eiving a préférence with- 
in the meaning of the bankrupt act, the référée ruled, under section 
57g of the act, that the claim could not be allowed unless the cred- 
• itors would surrender such préférence, To this ruling the cred- 
itors excepted, and the matter was certifled to this court for re- 
view. On the hearing before the court the exceptors insisted that 
they were entitled, under section 60c of the act, to hâve said claim 
for $54.50 set off against the amount of the préférence. The court 
affirmed the ruling of the référée, and held, inter alla, that the 
state of the proceedings before the référée did not présent the ques- 
tion of such set-ofif. The case was certified back to the référée 
to proeeed accordingly. Without appealing from the ruling of the 
court, or complying therewith, thèse creditors thereafter, of their 
own motion, présented a pétition to the référée, reciting, in sub- 
stance, that the account for $54.50 was for flour sold by the peti- 
tioners to said Oliver & Lamar; that shortly prier thereto said 
bankrupts paid the petitioners the sum of $00.20 in full of the then 
existing indebtedness of the bankrupts to them; and that there- 
after, in good faith, they gave further crédit to the amount of said 
$54.50, without security of any kind, for said flour, "ail of which 
said property became a part of said bankrupt firm's estate; but 
that at the time said payment of $60.20 was made, and at the 
time said further crédit of $54.50 was given," they did not know 
of, or hâve reason to believe, that said bankrupt firm was insolvent, 
if such insolvency at either of said times existed. The prayer of 
the pétition is that said crédit of $54.50 may be set off against 
said payment of $60.20, and that they be permitted to pay to the 
trustée of the estate the sum of $5.70, the différence between said 
payment and said subséquent crédit; and that upon the payment 
of such différence their claim, increased by the amount so paid 
said trustée, making a total of $60.20, be allowed against the estate. 
It seems that the proceedings and évidence submitted on the hear- 
ing of the first-named case were treated as évidence in this case. 
The petitioners présented no other évidence in support of the allé- 
gations of the pétition herein except proof of the tender of the 
$5.70 to the trustée. The trustée of the estate does not appear to 
hâve in any way appeared to or participated in this last proceeding. 
The référée having rejected the claim, the creditors again except, 
when the cause is certified to this court for review. 

Without stopping to consider the effect of the first proceeding 
had herein upon this proceeding, the court will consider the ques- 
tion on its merits. Does section 60 contemplate any such proceed- 
ing as this? Subsection "a" déclares, inter alia, that a person 
shall be deemed to bave given a préférence if, being insolvent, he 
has made a transfer of any of his property, the effect of which 
will be to enable any one of his creditors to obtain a greater per- 
109 P.— 50 
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centag€i of his debt than any otlier of such creditora of the same 
class. Subdivision, "b" of this section déclares that: 

"If a bankrupt shall hâve glven a préférence wlthla four months toefore 
the aUng of a pétition, or after the flUng of the pétition and before the ad- 
judication, and the person reeeiving it, or to be beneflted thereby, or his 
agent acting therein, shall hâve had reasonable cause to believe that it was 
intended thereby to give a préférence, It shall be voldable by the trustée, 
and he may recover the property or its value from such person." 

This is the only provision in the act for an enforced recovery 
from the créditer who bas received a préférence. This subdivision 
is immediately followed by subdivision "c" of the same section, 
which déclares that: 

"If a créditer bas been preferred, and afterwards In good f alth glves the 
debtor further crédit without securlty of any Icind for property whleh be- 
comes a part of the debtor's estâtes, the amount of such new crédit remain- 
Ing unpaid at the time of the adjudication in bankruptcy may be set off 
against the amount whlch would otherwise be recoverable from hlm." 

The suprême court of the United States, in the récent case of 
Pirie V. Trust Co, (reported in 21 Sup. Ct. 913, 45 L. Ed. — , 3 N. 
B. News, No. 13, on page 576), say that subdivision "c" of section 
60 "is applicable to the cases arising under 'b,' and aUows a set-off, 
which otherwise might not be allowed." This enunciation décides 
this vexed question. The assertion by Mr. Justice McKenna must 
necessarily be correct on the rule of noscitur a sociis, for the rea- 
son that subdivisions "b" , and "c" are but clauses of the same 
section, relating to the same subject-matter, and therefore must 
be read together. Subdivision "c" being applicable "to the cases 
arising under 'b,' " it must f ollow that, unless the case presented 
by the petitioners has référence to a proceeding arising under "b," 
there is no foundation for a set-off. Subdivision "b," in contradis- 
tinction to the instance provided for under section 57g, has référ- 
ence alone to a préférence received by a créditer with knowledge 
of the insolvency of the debtor, who is therefore guilty of a wrong- 
ful participation in the act of préférence by the bankrupt. The 
penalty visited upon the creditor for such fraud upon the bank- 
rupt act by subdivision "b," § 60, is that the trustée may recover 
the property, or its value,, so wrongfully received by the creditor. 
Congress saw fit, by the succeeiding subdivision "c," to make the 
only provision for the relief of such creditor, by providing that 
in, such case he might set ofE against the amount thus recoverable 
from him any crédit subsequently given in good faith by the créd- 
iter to the bankrupt, "without security of any kind, for property 
which becomes a part of the debtor's estâtes." Under such a stat- 
ute, conferring a spécial right or privilège, on well-recognized rules 
of pleading the party seeking its protection must plead the essen- 
tial facts entitling him thereto. The party pleading a set-off must 
make out his case "in the same manner as if he sought to maintain 
a separate action upon it." Gorham v. Bulkley, 49 Oonn. 91; Cook 
V. Mills, 5 Allen (Mass.) 37; Gordon v. Bruner, 49 Mo. 572. Under 
subdivision "c" the creditor pleading a set-off would be required 
to plead and prove that after reeeiving such préférence — flrst, 
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he had in good faith given the debtor further crédit without se- 
curity of any Mnd; and, second, that the property obtained from 
Mm by the debtor became a part of the debtor's estâtes; and ask 
to hâve the same set off against the amount which might be recov- 
erable against him. The pétition presented by thèse creditors to 
the référée does not even admit that the debtors at any time were 
insolvent, and dénies any knowledge of such insolveney. It does 
not concède that any amount is recoverable from them because of 
having received a préférence. It must be assumed that some of 
the distinguished lawyers of the senate, who drafted the section 
of the statnte in question, when they used the terms "such new 
crédit • • * may be set off against the amount which would 
otherwise be recoverable from him," employed such terms in their 
nsual and ordinary légal acceptation. What is a set-ofl? It is 
defined by the law dictionaries and text-books as "a demand which 
a défendant makes against the plaintiff in the suit for the pur- 
pose of liquidating the whole or a part of his claim; in law, when 
the défendant acknowledges the justice of the plaintifl's demand 
on the one hand, but on the other sets up a demand of his own to 
counterbalance that of the plaintiff either in whole or in part." Stat- 
utes permitting set-offs invariably refer to "the mutual liquidation 
of debts or demands." The term "set-off" implies mutual demanda 
between the plaintiff and the défendant. The one party, when de- 
manded of by the other to pay, responds that he also has a demand 
against the demandant, which he proposes to set off in whole or in 
part satisfaction of the demand made against him. The trustée, 
representing the bankrupt's estate, has no claim against, and no 
right in law or equity to demand of, the creditor the restitution of 
any money or other property which he has received from the debtor 
in good faith in ignorance of the debtor's insolveney. The créd- 
iter in such case has the right to retain what he has received. The 
only obligation imposed upon him in such case is by section 57g, 
which requires that, if he would participate in any dividends of the 
bankrupt's estate in any further claim he may hâve against it, 
he can only be permitted to do so by surrendering such préférence. 
But when he has knowingly participated in the act of préférence 
by the insolvent, the trustée, under section 60b, may demand resti- 
tution, and "recover the property or its value from such person." 
It is against this demand, and this demand alone, that the pre- 
ferred creditor may interpose the set-off permitted by snbsection 
"c" of section 60. 

The courts which hâve authorized such a set-off as the petition- 
ers hère seek practically wipe out ail distinction between section 
57g and sections 60b and 60c, It ià said the language, "the amount 
which would otherwise be recoverable from him," means nothing 
more than the amount which the trustée or the estate may receive 
back from the pref erred creditor if he voluntarily surrenders the 
same. So that, when he voluntarily offers to account to the trus- 
tée for the différence between what he has received and any other 
claim he has against the estate, this amounts to a "recovery," 

The term employed by the 
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lawmaker îs "recoverable," tiie plain, ordinary, and natural mean- 
ing of which is that which is able to be, or is capable of being, re- 
covered; "obtainable from a debtor or possessor as by légal pro- 
cess." It means that which can be recovered as a matter of légal 
right. The assumption is inadmissible that the lawmakers, in for- 
mulating the statute for the enforcement of rights and obligations, 
would speak of "an amount which would be recoverable" save in 
respect of demands enforceable at law against the derelict. As 
the preceding subdivision of the same section bas defined the char- 
acter of claims which may be recovered by the trustée from the 
creditor on account of a préférence, under the well-settled rules 
of construction, subdivision "c" necessarily refers and limits the 
term "recoverable" to the recovery spoken of in subdivision "b." 
But it is said that to limit the provision of subsection "c" literally 
to allowing as a set-off a subséquent crédit given in good faith 
solely to the instance of a préférence with knowledge of the debt- 
or's insolvency would render the équitable relief contemplated by 
subdivision "c" practically useless, as it is hardly conceivable that 
a creditor who had knoyvledge of the insolvency of the debtor within 
four months could afterwards within four months give additional 
crédit in good faith. If this were so, it furnishes no reason why 
the cour-ts, by judicial construction, should amend the statute. It 
is not inconceivable that a merchant or other person might to-day 
hâve reason to believe that his debtor is in an insolvent condition, 
and yet, within four months afterwards, by reason of the debtor 
paying off an existing debt, and by the apparent improvement in 
his business, and the good showing made of his resources and ex- 
pectations, and the like, beget an honest belief in the creditor thiat 
his first information and impression were incorrect i and so, belle v- 
ing the debtor to be solvent, extend him a further crédit in good 
faith. It is a question for the triors of the facts to détermine on 
the évidence presented by the creditor, when pursued by the trus- 
tée, as to whether the second crédit was extended under circum- 
stances which entitle him to plead it as a set-off. 

But what right has the court, because of the difficulty or im- 
practicability of the party bringing himself within the provisions 
of a statute, to say that the statute must be made to mean more 
or less than what it says? Where the law is expressed in plain 
and unambiguous terms, whether thèse terms are gênerai or lim- 
ited, the législature should be intended to mean what it has plainly 
expressed. Lake Go. v. RoUins, 130 U. S. 662, 9 Sup. Ct. 651, 32 L. 
Ed. 1060. It is among the recognized canons of interprétation and 
construction of statutes that that is not liable to interprétation 
which has no need of interprétation ; and to go elsewhere than to 
tiie statute in search of conjectures in order to restrict or extend 
it is but an attempt to élude it. If the language of a law clearly 
expresses the meaning and intention, that meaning must be car- 
ried out. A departure from the language of an unambiguous stat- 
ute is not justifled by any rule of construction, and is an exercise 
of the législative power. MOI Co. v. Muxlow (N. Y.) 21 N. E. 104=8; 
Domat Lois Civiles, tit. 1, § 2; Vattel, Inter. Treaties, liv. 2, c. 17, 
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§ 262; Sedg. St. Const. 221. Consider, for a moment, the effect or 
resuit of the petitioners' attempt to avail themselves of such set-ofE. 
Had they, in the capacity in which their pétition places them, been 
ignorant, both at the time of receinng the $60.20 and giving the 
crédit of |54.o0, of the debtors' insolvency, under section 57g (ap- 
plicable to their status) they could only hâve their daim allowed 
against the estate by surrendering to it $60.20, and then hâve an 
allowance against the estate in the sum of |114.70, taking their 
chances of receiving in dividends a greater sum than the préfère, 
ence of |60.20. TVTiereas, under the pétition ruled on by the réf- 
érée, by paying over to the trustée $5.70, they propose to retain 
the sum of $54.50 out of their préférence, and then hâve allowed 
against the estate the sum of $60.20, and receive dividends thereon. 
If pursued, however, by the trustée, under section 60b, they would 
be exposed to the danger of a recovery against them of the sum 
of $60.20, with interest, with no right for any allowance against 
the estate of the account of $54.50. If, however, they should make 
good their set-off, they would hâve to account to the estate for 
$5.70, the amount tendered in the pétition herein, without any right 
to hâve allowed against the estate either the claim of $54.50 or 
$60.20, or any other sum. In short, the practical effect of applying 
the provisions of said subdivision "c," as contended for by petition- 
ers, would be to expunge subdivision "g" from section 57, and thus 
get rid of the résulta of the construction placed on the latter by 
the suprême court, — a consummation most devoutly to be wished for 
by the preferred creditor. The exceptions to the rulings of the 
référée on this pétition are overniled, and the action of the référée 
in the premises is afûrmed. 



In re HASKIN. 

pistrlet Court, E. D. Pennsylvanla. June 17, 1901.) 

No. 843. 

Bankrtjptct— Exemptions — Law of Pennstlvania. 

Under the law of Pennsylvania, a debtor must sélect hls exemption 
of $300 from the property owned by him, and a bankrupt In that state 
cannot, by agreement with his trustée, omit such sélection, and claim 
the amount of his exemption from the proceeds of the property after 
Its sale. 

In Bankruptcy. On certificats from référée. 

Henry N. Wessel, for trustée. 
Saml. M. Israeli, for bankrupt. 

J. B. McPHERSON, District Judge. The law of Pennsylvania 
does not permit a debtor to claim his exemption out of the money 
produced by a sale of his personal property. He may claim cash or 
securities, if thèse form part of the assigned estate; and similarly, if 
chattels form part of the estate, his statutory right is to the prop- 
erty itself, and not to the fund that may be produced by its sale: 
Hammer v. Freese, 19 Pa. 255. When, therefore, the bankrupt and 



790 100 FEDEBAL REPORTER. 

the trustée agreed that the banknjpt should retain household goods 
to the amount of $127.25, and that the balance of the $300 should be 
paid "in cash, as realized by the trustée in bankruptcy upon a sale 
of the effects of the said bankrupt," they were making an agreement 
whichas to the balance is unlav^ul, and cannot be enforced. In the 
case of In re Richard (D. C.) 94 Fed. 633, and In re Brown, 4 Am. 
Bankr. S. 46, 100 Fed. 441, it appears that the bankrupt's exemption 
had actually been set aside, and that after this had been done he 
permitted the trustée to sell the exempt property at the same time 
when other property was sold. This, of course, might be properly 
done, fôr the exempt property was the bankrupt's own, and he might 
do With it what he pleased. But in Pennsylvania, until the property 
is actually set apart, he gets no title, and certainly no agreement 
with his trustée can take the place of the statutory requiremeuts. 
The point is decided in Re Woodard, 2 Am. Bankr. R. 692, 95 Fed. 
954. The order made by the référée is approved. 



In re BLOCH et al. 

BLOCH V. FAE.TEON et al. 

(Circuit Court of Appeals, Second Circuit July 17, 1901.) 

No. 146. 

L Bawkbdptct— Intoluntart Pétition— Issues— Pkefbrkncb— Insolyenct— 
Intbnt— Evidence. 

An Involuntary pétition In bankruptcy alleged that the debtor, while 
Insolyent, conveyed certain property to a créditer, with intent to prê- 
ter hlm over other créditera. The Insolvency was denled, and on Is- 
sues trled hefore a jury the court, in effect, charged that If, at the 
date of actual Insolvency, the alleged bankrupt pald a considérable 
debt, which In fact constituted a préférence, he must be held to hâve 
Intended the conséquences of hls act, and the Intent to prefer was con- 
duslvely establlshed, so that rebutting évidence on the part of the 
alleged bankrupt was of no avall. Beld error, slnce, though the fact 
of a payment by an Insolvent, whlch opérâtes as a préférence, Is prima 
fade évidence of an Intent to prefer, such évidence may be overcome 
by proof that the debtor was ignorant of hls Insolvency, and that hls 
aflalrs were such that he could reasonably expect to pay ail hls debts. 

S. Same— AssBTS— Prospective Profits. 

On an Issue as to whether a debtor was Insolvent at the date of an 
alleged preferentlal payment to a créditer, prospective profits on goods 
whlch had been ordered from Europe, but- not shlpped or paid for, 
and for which orders had been taken, to be dellvered six months there- 
after, should not be consldered as an asset of such debtor. 

8. Same — Saies by Recbivbr— Price Receivkd. 

Where a debtor's assets conslsted In part of a stock of unseasonable 
goods, whlch had been taken and paritly sold by a receiver, on the 
trial of an issue as to whether such debtor was Insolvent at a date a 
few days prier to such receiver taklng possession, évidence as to the 
amount of such goods sold by the receiver, and of the amount on hand 
at the cost price, was compétent, and should hâve been admltted, as 
important on the question of the market value at such prier date. 

In Error to the District Court of the United States for the South- 
ern District of New York. 
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Tliis is a writ of error to review a judgment of the district court 
for the Southern district of New Yoriî, which, upon an interlocu- 
torj pétition in bankruptcy, adjudged that the individuals compos- 
ing the firm known as the "Universal Art Publishing Company" 
and the co-partnership were bankrupts. The issues under the plead- 
ings came to trial before a jury. 

S. B. Livingston, for plaintilï in error. 
Harry H. Maas, for défendants in error. 

Before WALLAOE, LACOMBE, and SHIPMAN, CSrcuit Judges. 

SHIPMAIN, Circuit Judge. An involuntary pétition in bank- 
ruptcy was flled on August 22, 1900, praying for a decree in bank- 
ruptcy against Frederick E. Bloch and Samuel Vander-Wheelen, co- 
I)artners. Vander-Wheelen flled a sworn consent. Bloch filed an 
answer, required a trial by jury, and is the only plaintiff in error. 
The alleged act of bankruptcy, being the one specifled in subdivision 
2 of section 3 of the bankruptcy act of 1898, was, in substance, that 
the co-partners on June 11, 1900, while insolvent, conveyed and 
transferred certain of their property, consisting of outstanding 
accounts, to F. MacD. Sinclair, a créditer of said firm, with intent 
to prefer him over their other creditors. The co-partnership began 
on January 1, 1899, with a capital of $17,500, and its business seems 
to hâve been the sale of Christmas and holiday and lithographie 
goods. On June 1, 1900, the partners were dissatisûed with each 
other; the firm owed $9,000 to Harry E. Bloch, the brother of F. 
E. Bloch, who wanted security; the business was poor, and the 
firm had very little cash. An inventory showed nominal assets 
of about $27,000, of which the cash on hand was $119.65, and the 
fixtures were $826.86. The liabilities were $20,356.79. A lawyer 
was consulted, and the resuit was a transfer, dated June 21st, to 
Sinclair, who owned two demand notes of the firm, indorsed by 
Harry E. Bloch, amounting to $2,000, of outstanding accounts of 
the firm amounting to $2,424.31 in payment of thèse notes, from 
which he has realized about $1,800. A complaint in the state court 
for dissolution of partnership and the appointment of a receiver 
was verifled by F. E. Bloch on June 11, 1900, and was served on 
June 23d, and receivers were appointed. Ail the employés had been 
discharged on June 9th. Upon the trial of the case to the jury, 
the main contested question being that of solvency at the time of 
the transfer to Sinclair, the judge charged the jury that this trans- 
fer was a préférence to him, under section 60 of the bankruptcy 
act, if the transfer was made while the firm was insolvent; and 
further charged as follows: 

"In orfler, however, to constltute a préférence, It must,be an act done 
while the person is insolvent If the bankrupts were Insolvent, then this 
necessarily gave Mr. Sinclair a préférence; and I must say to you, as a 
matter of law that in that case, as the act was with intent to do what on 
Its face it necessarily does, the firm are estopped — Mr. Bloch is estopped — 
from denying that he did not Intend to glve an advantage, If, in fact, he 
was insolvent. On the face of it, he intended to make the payment of 
those two debts certain by turning over those accounts. That was to be 
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made ççrtabi and secure. So far as this paper could do It, tbat accom- 
plished It If he was Insolvent, the necessary effect Is that It was doue 
to giTe that àdvantage, to giye that préférence, because by this yery act 
he Inténds to secure that certklnty to Mr. Slnclah-. Therefore, on the évi- 
dence, thé essential question that, after ail, remains as the subject of dis- 
pute is whetber the concern was solvent at that time or not.'" 

There was ample évidence in the case from which the jury could 
find that the flrm was insolvent on the 21st of June, and they 
found for the petitioners accordingly. To the charge that, if the 
jury found that the firm was insolvent on June 21st, the verdict 
must bê for the petitioners, in view of the obviously preferential 
trangfer to Sinclair, the défendant Bloch excepted. The judge was 
of opinion that if, at the date of actual insolvency, as defined in 
section 1 of the act, the aJleged baukrupt, paid a considérable debt 
from the assets of the firm, which in fact constituted a préférence, 
he must be held to hâve intended the conséquences of his act, and 
that the intent to prefer was conclusively established, so that re- 
butting évidence on the part of the allégea banknipt must be with- 
out effect. In this respect we think that the charge was erroneous. 
In an involuntary pétition, which allèges the act of bankruptcy de- 
scribed in Bubdivision 2 of section 3, the petitioner takes the bur- 
den of proving the insolvency of the défendant if he dénies the allé- 
gation ôf insolvency, and présents bimself at the hearing with his 
books and papers, and submits to an examination; and the burden 
also nests upon the petitioner to prove the intent to create a préf- 
érence, The fact of an intent suflSciently appears from the insol- 
vency and the préférence, if no attempt is made by the défendant 
to show an absence of intent; but it is permitted to him to show 
such absence by reason of his entire ignorance of insolvency and a 
reasonable exi)ectation of ability to pay his debts. Thus, in Wager 
V. Hall, 16 WalL 584, 21 L. Ed. 504, the suprême court, in constru- 
ing the thirty-fifth section of the bankrupt act of 1867, which re- 
lates to preferential transfers of property to a creditor by an insol- 
vent, says: 

"The transfer by a debtor who is Insolvent of his property, or a con- 
sidérable portion of it, to one creditor as a security for a pre-existing debt, 
wlthout malîlng any provision for an equal distribution of its proceeds to 
ail his credltors, opérâtes as a préférence to such transférée, and must be 
talien as prima facie évidence that a préférence was intended, unless the 
debtor or transférée ean show that the debtor was at the time ignorant 
of his insolvency, and that his affalrs were such that he could reasonably 
expect to pay ail his debts; and that a transfer by an insolvent debtor of 
his property, or any considérable portion, wlth a view to secure it to one 
créditer, and thus prevent an equal distribution among ail his credltors, 
is a transfer In fraud of the bankrupt act" 

This statement is, in fact, a modification of the rule declared in 
Toof V. Martin, 13 Wall. 40, 30 L. Ed. 481, in which the court says 
that sueli a preferential transfer must be taken as conclusive évi- 
dence of an intentional préférence, unless the debtor can show his 
ignorance of the insolvency, and that the burden of proof is thrown 
upon the défendant. While the évidence of intent resulting from 
the fact of préférence by an insolvent is very persuasive, and re- 
qnires strength of proof on the part of the alleged bankrupt to 



IN EE BLOCH. 793 

overcome it, we are not inclined to vary the rule as declared in 
Wager v. Hall, and to recur to the more rigid one in the previous 
case of Toof v. Martin, and to say that the burden of proof is there- 
by shifted, and thrown upon the défendant. Parsons v. Topliff, 119 
Mass. 245, 249. Inasmuch as testimony was given by F. E. Bloch 
to show the reasonableness of his expectation of being able to 
carry on the business, and an absence of intention to prefer a 
creditor, the question of intent should hâve been submitted to the 
jury. 

The insolvent co-partnership had ordered froin Europe, prior to 
June, 1900, about |20,000 of goods, and had taken orders in this 
country for a portion or ail of thèse goods, to be delivered in the 
following December. Thèse orders from Europe were canceled by 
Yander-Wheelen on account of the inability of the firm to pay for 
them, and the orders in this country were aJso canceled. The de- 
fendant wished that, in the estimate of the fair value of the assets 
of the flrm, the prospective proiits which would hâve resulted from 
the purchase of thèse goods and from their sale in this country 
should be taken into account, and excepted to a charge of the court 
that thèse prospective profits were not property capable of valua- 
tion in determining the question of solvency. It seems manifesl 
that prospective profits upon goods ordered, but not paid for, and 
not delivered, which may arise upon orders to be filled during the 
succeeding six months, if not canceled, and if paid for, were not 
property of the fii-m on June 21st. The district judge excluded 
questions in regard to the amount of goods sold by the receivers, 
the amount of goods on hand at cost price, and kindred questions, 
which were intended to bear on the question of the value of the 
stock on June 21st. The receivers qualifled on July 7, 1900, and 
thereafter had been, and were in October of that year, when thf 
questions were asked, selling the stock at private sale. There was 
some difficulty in ascertaining the value of the goods on June 21st, 
because they were holiday goods, partly ont of date; the business 
was not flourishing; and, if there had been no practical test, ascer- 
tainment of the value must be obtained from the estimâtes of ex- 
perts. When the business was thus at a standstill, it was taken 
hold of by the receivers, who continued to sell what they could at 
private sale, and who knew the price which they had been able to 
obtain. We see no adéquate reason why the évidence of value de- 
rived from actual sales should be inadmissible. The subject of the 
inadmissibility, upon the question of the value of a stock of shop- 
wom goods at a particular date, of the évidence obtained by bona 
flde sales of the same stock at private sale, within the subséquent 
year, by exécution creditors who had bought the stock in bulk, was 
examined at length by Judge Peckham in Parmenter v. Fitzpatrick, 
135 N. y. 190, 31 N. E. 1032, with the conclusion that the évidence 
of value derived from bona fide sales and eiïorts to sell was admis- 
sible, and might be important upon the question of value at a pre- 
vious date. The stock was taken by the receivers in July, who en- 
deavored to reduce it to money by private sales; and, if thèse ef- 
forts to work ofl the goods were bona flde and energetic, the resuit 
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may hâve "been a fair test of actual value, and should be presented 
to tlie jury. The judgment of the district court is reversed, with 
costs, and the cause is remanded to that court for a new trial. 



In re STOUT. 

(District Court, W. D. Missouri, 0. D. September 17, 1900.) 

L Bankruptcy— Review op Rbfereb's Décision— Findings of Fact. 

On review of the décision of a référée in bankruptcy the district court 
will not reverse hls findings of fact unless manif estly erroneous. 
2. Pbincipal and Suhbty — Paymbnt by Sukety— Rights against Principal. 
The payment of a note by a surety relates back to the signlng of the 
note for the purpose of flxing the date when the Indebtedness of the 
principal to him on account of such payment had its Inceptlon. 
8. Bankkupt€y— Plbading — Vabiancb. 

A court of bankruptcy proceeds under the rules of equlty, and, where 
the ultîmate facts whlch warrant the allowance of a clalm to a lien are 
clearly énough alleged, such allowance by a référée will not be reversed 
because of an immaterlal varlance between evidentlal facts alleged 
and those proved. 
4, Exemptions— Pension Monby— Pbdhbal Statdtb. 

Rev. St. § 4747, whlch exempts money "due or to become due" to any 
pensioner from seizure on légal process agalnst him, applies to such 
money only until its payment to the pensioner, and does not exempt 
property from seizure because purchased with pension money. 
6. Bankkuptcy- Claim Bnfobcbable agatnst Homesïbad— Inteeest 

Where a debt enforceable against the homestead of a bankrupt under 
the laws of the state has been reduced to judgment, together with the 
Interest thereon, the créditer Is entltled to payment from the proceeds 
of the homestead of the amount of such judgment and interest, but not 
of the costs of the action. 

In Baukruptcy. On exceptions to décision of référée. 

Edmund Burke, for bankrupt. 
Hunter & Kraemer, for claimant. 

PHILIPS, District Judge. The sole question in this case is wheth- 
er or not certain real estate of the bankrupt is exempt as a home- 
stead from the claim of the creditor, Jabez H. Potter. The référée, 
John Montgomery, Jr., has f ound liiis issue in f avor of the claimant. 
To this action of the référée the bankrupt has filed exceptions, 
which hâve been referred to the court for détermination. 

It is the recognized rule of the fédéral courts — and especially 
in matters of bankruptcy — ^that on review of the décision of a 
référée, based upon his conclusions on questions of fact, the court 
will not reverse his findings unless the same are so manifestly 
erroneous as to invoke the sensé of justice of the court. In re 
Waxelbaum (D. G.) 101 Fed. 228. This rule must, of necessity, 
be observed by the courts where the findings and conclusions of 
the référée are based upon conflicting testimony. He sees and 
hears the witnesses, and his vantage ground is much better than 
that of the court for detennining the credibility of the witnesses 
and the weight of their testimony. The principal point of contro- 
versy in this case is whether or not the debt of the claimant against 
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tlie bankrupt arose prier to his acquisition of the real estate claimed 
as a homestead. This question of fact dépends largely upon the 
testimony of the claimant and a number of corroborating circum- 
stances, which the court, on examination of the testimony talien by 
the référée, is of opinion well justifled the referee's conclusion. 
The claimant, Potter, was security upon two notes executed by the 
bankrupt, given to one Steele in 1873. Steele died, and one Todd 
became his administrator. Suits were instituted on thèse notes 
by said administrator in a justice's court in 1873, upon which judg- 
ments were obtained. Potter claims that he appealed from thèse 
judgments to the state circuit court, but what became of the ap- 
peals the évidence fails to disclose. This, however, is quite a mat- 
ter of immateriality; the essential question being whether or not 
Potter, as security, paid thèse debts of the bankrupt. , The conten- 
tion of Potter is that he afterwards settled thèse claims with 
the succeeding administrator of Steele's estate by way of a claim 
he held against the estate, he having, as he testilied, bought up 
certain interests of the distributee heirs in the estate, and that 
he settled his indebtedness to the estate in that way. It is true 
that Todd testifles that Potter never paid him any money on thèse 
claims against the bankrupt, and it is also true that the succeed- 
ing administrator, Sims, testifles in the same way. But there are 
many facts and circumstances in the case which tend to corroborate 
the contention of Potter. In the first place, during ail this period, 
Potter was solvent, and it was the imperative duty, under the stat- 
ute, of thèse administrators to proceed to coUect ail outstanding 
claims, and to account therefor to the estate. Being charged, pre- 
sumably, in the inventory of the estate, with thèse claims, if they 
had not been able to collect them they would hâve taken crédit 
therefor on the ground that they were uncollectible. In addition to 
this, the record in évidence shows that a suit was pending between 
administrator Sims and Potter in the circuit court of Morgan county 
in 1878, and that Potter recovered judgment for $50.50, which, 
by stipulation of the parties, was to be credited on a judgment in 
favor of the Steele estate against Potter, rendered in said justice 
court; thus clearly showing that Sims was mistaken when he said 
he knew nothing about the claim of Potter against the estate, and 
that he first heard of it in 1884. There is another circumstance 
that indicates that Potter's contention that he bought up the claims 
of certain of the heirs is probable, and that is the fact that the 
testimony of Sims shows that there are some of the heirs with 
whom he has never settled as to their distributive shares. It is 
wholly incredible, if thèse heirs were not conscious of the fact that 
their claims had passed to some one else, that they would not in ail 
thèse years hâve called for their distributive shares. The dealings 
also between Potter and the bankrupt from 1873 to 1889 show be- 
yond question that the bankrupt recognized the fact that he was 
during the time indebted to Potter. He was paying Potter money, 
selling him mules, which were paid for in the way of crédits on 
Potter's claim against him; and in 1889 he executed a note to 
Potter, which he claims represented the balance then due on the 
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claim, and wMch has since passed into judgment, becoming the 
basïB of the allowance made by the référée in favor of Potter 
agàînst the bankrupt estate. ïhe bankrupt, in his schedule iiled 
herein, schedules the judgment debt in question of September, 1899, 
"given on renewal of note. ♦ * • The renewai of the note above 
referred to, as well as of its predecessor, was obtained by Potter 
from the petitioner by false and fraudaient représentations, with- 
out considération," — thus verifying Potter's contention that the 
last note was a renewal note; and Potter gives the date of the 
original note as of 1879. At ail events, the inception of the indebt- 
edness had its origin in the notes of the bankrupt to Steele on 
which Potter was surety. Independent, therefore, of the question 
as to whether or not Potter paid off thèse notes in 1878 or 1879, 
the debt created by the bankrupt in 1873 was the debt for which 
Potter bècame his surety. As between the principal and surety, 
Potter's undertaking was contingent upon Stout's default. The 
implied contract or obligation was, therefore, raised by law be- 
tween the surety and the principal that the latter should indemnily 
the former, "and this implied contract took eiïect from the date of 
the surety's signing the note, and not merely from the time he paid 
the monéy; the payment in such case relating to the inception of 
the implied liability." Berry v. Ewing, 91 Mo. 397, 3 S. W. 877. 

Question is made by leamed counsel of the bankrupt as to a 
variance between Potter's allégation that his debt against the bank- 
rupt arose in 1878, and his testimony that he first settled the mat- 
ter with the bankrupt in 1879 by taking his note for the debt, which 
was renewed in 1889. This is such an inconsequential variance that 
a court of bankruptcy, proceeding in equity in the administration 
of bankrupt estâtes, can attach very little importance to it. It is 
among the recognized rules of équitable procédure that, where the 
ultimate facts which warrant a decree or finding for claimant are 
clearly enough alleged in the bill, "a variance between the evi- 
dential facts alleged and those proved, which has not misled or 
surprised the défendant, nor prevented a fair trial of the issue 
presented by the proofs, is not fatal to the decree, and will not re- 
quire its reversai." Burt v. C. Gotzian & Co., 43 G. G. A. 59, 102 
Fed. 937. The essential, controlling question in the case is whether 
or not the claim of Potter against the bankrupt originated prior 
to his acquisition of the real estate in question. Whether or not, 
therefore, the claim originated in 1878 or 1879 or 1880 would not 
affect the issue, the bankrupt having acquired the land not earlier 
than 1882. Such technicality would be a "sticking in the bark." 
The statute (section 2695, Eev. St. Mo. 1879) then in force expressly 
declared — as does the statute of to-day — that the homestead shall 
be subject to attachment and levy upon exécution upon ail causes 
of action existing at the time of the acquiring of such homestead, 
except as therein otherwise provided; and for this purpose such 
time shall be the date of the flling, in the proper office for the rec- 
ords of deeds, the deed of such homestead. The succeeding sec- 
tion exempts from such exécution a homestead subsequently ac- 
qaired, provided that such other homestead shall hâve been ac- 
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quired with the considération derived from the sale or other dis- 
position of such prior homestead, or with otlier means not derived 
from tlie property of such housekeeper or head of a family. ïhere 
is no pretense in this case that the bankrupt, Stout, had a prior 
homestead the proceeds of which went iuto the land in contro- 
versy. But his counsel directs attention to the closing language 
last above quoted, to wit, "with other means not derived from the 
property of such housekeeper or head of a family." The court 
does not feel called upon to give construction to this phraseology 
in ail of the possible phases of its application. It is invoked hère 
in argument by counsel in support of his offer after the case was 
closed before the référée to reopen it in order to introduce évidence 
to show that part of this land, at least, was purchased with pension 
money coUected from the government by the bankrupt. Even had 
the référée reopened the case, — which was a matter largely in his 
sound discrétion, — and the bankrupt had been able to show that 
part of the purchase money for this land was the proceeds of his 
pension money, it would not hâve availed, as it would not hâve 
been "other means, not derived from the property of such house- 
keeper or head of a family." The only statute known to the court 
bearing upon the inviolability of a pension is section 4747, Rev. St. 
U. S., as follows: 

"No sum of money due, or to become due, to any pensioner, shall be llable 
to attachment, levy, or seizure by or under any légal or équitable process 
whatever, whether the same remains with the pension office, or any officer 
or agent thereof, or is in course of transmission to the pensioner entitled 
thereto, but shall inure wholly to the beneflt of such pensioner." 

"This section does not purport to protect money after it bas inured 
wholly to the beneflt of the pensioner, but to protect it while in 
the pension office, or in the hands of its agents or oiîBcers, and 
while in the course of transmission to the pensioner." Martin v. 
Bank (Vt.) 14 Atl. 649. When Stout had collected his pension 
money, and put it into the land, it was his property to do with as 
he pleased, and the immunity given to it by the fédéral statute had 
then ceased. 

It is suggested in the argument of counsel for the bankrupt that 
no reply was filed to his answer made to the exceptions interposed 
in the first instance by Potter to the action of the trustée in not 
setting aside his homestead as exempt, and the like. Such criti- 
cism misconceives the character of this proceeding, and the office 
of such exceptions. The référée, on the hearing before him, held 
that the homestead is not exempt as against the claim of Potter. 
The bankrupt had a right to except to this finding of the référée, 
and without further pleading the référée could hâve referred the 
matter to the court, with the proceedings had and évidence taken 
before him. This was done. Thereupon the court, without more, 
pi'oceeds to pass upon the exceptions flled by the bankrupt to the 
disallowance of his demand to hâve this land set apart as a home- 
stead. 

It is finally suggested by the exceptor that in the claim of Pot- 
ter allowed by the référée there was included interest and costs. 
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Tb/e eyidence shows that thé claim of Potter against Stout was, 
prior to the adjudication in bankruptcy, reduced to a judgmeiit in 
the circuit court of Morgan county. This judgment, with accrued 
in ter est and costs in said suit, was allowed as a claim against the 
bankrupt estate. This is unobjectionable, but the question is 
whether said costs should go into the computation of the claim, 
to be paid eut of the homestead property. I am of the opinion that 
it should not, and the order of the référée will be modified in this 
respect. 

It résulte that, with the exception above îndîcated, the exceptions 
of the bankrupt are overruled, and the findings of the référée af- 
ârmed. 



LOTT et al. v. YOUNG et al. 

(arcult Court of Appeals, Nlnth Circuit. May 13, 1901.) 

No. 649. 

Bankruptcy — Evidence of Partnkbship. 

A person cannot be held a member of a partnership as to thlrd persons 
unless he Is In fact a partner as between himself and the other mem- 
bers of the flrm, or bas by bis acts placed himself In such a position 
that he is estopped to deny that he Is a partner. Evidence that a person 
bas in his possession, and clalms to own, goods which were sold to a 
bankrupt mercantile firm, or even that he obtalned such goods wlthout 
considération, through a conspiracy with Ijnown members of the firm, 
and with Intent to defraud Its credltors, while it may establlsh fraud 
whlch will entitle the trustée In bankruptcy to recover such goods, bas 
no tendency to prove that he was a partner, to warrant hls adjudication 
as a bankrupt as one of the members of the firm, In the absence of any 
évidence tendlng to show a partnership agreement, or that he held him- 
self out as a partner. 

Appeal from the District Court of the United States for the Dis- 
trict of Montana. 

In Bankruptcy. Appeals by Fannie J. Lott and Lemuel W. Nixon 
from a decree adjudicating them bankrupts, as partners in the Silver 
Oity Mercantile Company. 

This case présents many peculiar features, and the transcrlpt contalns a 
mass of évidence that mlght very well hâve been omltted, In so far as the 
Issues ralsed by this appeal are Involved. The proceedlngs are in bank- 
ruptcy, and may be brlefly summarlzed as follows: Numerous credltors of 
Samuel Nixon, proprletor of the Silver City Mercantile Company, in Butte, 
Mont, flled a pétition In the district court for the district of Montana to hâve 
hlm adjudged a bankrupt. Thereafter, on March 14, 1900, thèse credltors, 
with others, Jolned in flllng an amended pétition in bankruptcy, alleging that 
Samuel Nixon, Samuel M. Nixon, Lemuel W. Nixon, James B*. Lott, and Fan- 
nie J. Lott were co-partners dolng business under the flrm name of the 
Silver City Mercantile Company, and prâylng that said co-partners be ad- 
judged bankrupts. This amended pétition is very lengthy, covering 25 pages 
of the prlnted record. It states many spécifie acts of bankruptcy alleged to 
hâve been commltted by the Silver City Mercantile Company and the parties 
constltutlng the same. It Is alleged, among other things, that the mercantile 
Company dld on the 30th day of December, 1899, sell or attempt to sell the 
property and partnership effeets at its place of business, 457 East Park 
Street, city of Butte, Mont., to one L. E. Oook, for an Inadéquate amount; 
that It allowed some of its . credltors to obtaln préférences; that the sale of 
the stock of goods at 457 East Park street, Butte, Mont, to 04e L. E. 
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Cook, was false and fraudulent; that no considération passed therefor from 
Cook to the sald co-partnership; that on or about the Ist day of July, 1899, 
Samuel Nixon, Samuel M. Nixon, and Lemuel W. Nixon, individually and as 
co-partners, conceived the plan, and did conspire, combine, and connlve to- 
gether to obtaia, througli false and fraudulent représentations as to their 
crédit, and as to the crédit and flnanclal standing of the Silver City Mer- 
cantile Company, large and valuable quantities of goods, wares, and mer- 
chandise from divers and sundry merchants, persons, partnerships, and cor- 
porations, to deeelTe them and defraud them thereof ; that pursuant to said 
plan thç said Samuel Nixon, Samuel M. Nixon, and Lemuel W. Nixon did 
durlng the month of July, 1899, purchase of S. C. Ashby, trustée in bank- 
ruptcy, what was known as the "Clarke and Talbott stock of goods," in the 
storeroom at 825-827 Front Street, South Butte, Silver Bow county. Mont, 
and did purchase the same in the name of the sald Samuel Nixon, as the 
Silver City Mercantile Company, and did place in charge thereof the said 
Lemuel W. Nixon, and did partially sell and dispose of the said stock of 
goods under the name of the Silver City Mercantile Company, mlngling there- 
with large and valuable quantities of merchandise held by the said Silver 
City Mercantile Company at their store at 457 East Park street. Butte, 
Mont., theretofore obtained by false représentations as aforesaid, and did, by 
a certain pretended, false, and fraudulent assigmnent, transfer and dispose 
of the same to Lemuel W. Nixon, and put him in charge thereof, ostensibly, 
as the sole and indlvidual owner, withbut any considération whatever, for 
the sole purpose, object, and intention of the parties to conceal large and 
valuable quantities of merchandise so obtained, and to defeat, hinder, and 
delay their creditors, and delay the creditors of the Silver City Mercantile 
Company; that before the Ist day of November, 1899, the said Samuel Nixon, 
Samuel M. Nixon, Lemuel W. Nixon, .Tames F. Lott, and Fannie .T. Lott did 
willfully, fraudulently, and unlawfuUy connlve, conspire, and combine to- 
gether to defeat, hinder, and delay and defraud the petitioning creditors 
herein, together wlth other creditors of the Silver City Mercantile Company, 
by opening a store at No. 949 North Main street, in Centerville, Butte, Mont., 
which store was to be operated by the sald James F. Lott and Fannie J. 
Lott, who were and are, respectively, the father and mother in law of the 
said Samuel M. Nixon, and to stock the same wlth goods, wares, and mer- 
chandise obtained wholly or in great part from the stock and storeroom of 
the Silver City Mercantile Company at No. 457 East Park street, in the city 
of Butte, Mont, and to obtain the same fraudulently, and wlthout giving any 
real, adéquate, actual, sufflclent, or valuable considération therefor, and to 
conceal, make way with, transfer, and convey the same so as to prevent, 
hinder, delay, and defraud the creditors of the said mercantile Company, and 
the indlvidual members thereof; that, pursuant to sald conspiracy and com- 
blnatlon, large and valuable quantities of goods of the Silver Oity Mercantile 
Company were transferred to the Centerville store, and that James F. Lott 
and Fannie J. Lott recelved other large and valuable quantities of merchani 
dise from the Mercantile Company's store, at East Park street In Butte, 
Mont., wlthout considération; that on or about the 30th of December, 1899, 
the said Lemuel W. Nixon did further conspire, confederate, combine, and 
collude wlth his brother, the said Samuel M. Nixon, and wlth his father, 
Samuel Nixon, to defeat, hinder, delay, and defraud the creditors of the Sil- 
ver Oity Mercantile Company by making pretended purchases and assign- 
ments from the Silver City Mercantile Company to the said Lemuel W. Nixon 
of debts and accounts due the said mercantile company. To thls pétition 
Samuel Nixon made default, and judgment pro confesso was taken against 
him. Fannie J. Lott appeared separately, and denied that she had commit! ed 
any acts of bankruptcy; denied that she was insolvent; denied that she "is 
now, or ever was, a co-partner" with any of the other parties herein, or either 
of them, or that she ever had any Interest whatever In the Silver City Mer- 
cantile Company; and denied each and every charge of fraud, collusion, 
and conspiracy alleged against her; and afflrmatively averred that she was 
the owner of the goods in the store at No. 949 North Main street, Centerville, 
Silver Bow county. Mont., etc. Lemuel W. Nixon denied ail the averments 
ta the pétition as against hïm. 
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The case was called for trial before a jury, and a jury was duly Impaneled. 
There was a controversy as to the, issues that were to be trled by the Jury. 
Mte quote frpmithe record: "Mr. dlliaton: May It please the court and gen- 
tlemen of the jiiry, this is an action by numerous credltors to force into Invol- 
untary bankiTiptcy Samuel, Nixon, Samuel M. Nixon, L. W. Nixon, James F. 
Lqtt, and Fannie J. Lott. This action grew out of a certain store hère, known 
as the Sllver City Mercantile Company, whlch secured large crédit from the 
çreditOTS hère and In ail the jpbblng centers tdbutary td Butte, Montana, and 
as a yësult of this indebtedne^s the Sllver City Mercantile Company failed. 
We njâke ce?:taln charges pf iraud against the différent parties named herein; 
that they were co-partners cloing business in Butte, Montana, and the ac- 
tion isto hâve them adjufeed involuntary bankrupts. The credltors are 
nonresldents. , The Court: The issue to be trled to this jury is simply the 
question of whether or not tlièy are Insolvent. Mr. McConnell: It is a ques- 
tion of partnershlp. The Sllver City Mercantile Company is npt a corpora- 
tion. Thç question Is, Is It cpmposed of co-partners? The Court: The ques- 
tion of who are partners can.be trled by the court. Mr. Clinton: We also 
charge that they are consplfàtors; that they hâve conspired as such to de- 
fraud thèse credltors. The Court; Section 19a of the bankruptcy act pro- 
vides as tollows: 'A person against whom an Involuntary pétition has been 
flled shâll be entltled to haye a trial by jury. In respect to the question of 
his Ihsolvency, except as iiferein otherwise provided. » * *' The pnly 
question to be trled by the jury is the question of the solveucy of the per- 
sons. As to whether or not they are partpers is a question to be tried by 
the court. Mr. Klrk: The pétition was flled originally against Samuel Nixon, 
the father of S. M. Nixon. • • * It was directed against hlm as pro- 
prietpr bf the Sllver City Mercantile Company. Thereafter a pétition was 
flled in whlch thèse other persons were jpined; the pétition alleging that 
they are partners, and ail Interested wlth Samuel Nixon In the Sllver City 
Mercantile Company. Ail hâve made an appearance, except Samuel Nixon, 
Sr.; and ail who hâve appeared hâve filed their separate answers, and hâve 
denled that they were In any wlse Interested In tlie affalrs of the Sllver City 
Mercantile Company. * • • The only remainlng question Is, that we 
do not deny that the Sllver City Mercantile Company commltted certain acts 
of bankruptcy. I take it that the only question presented hère Is, were thèse 
oth,er pçrçons— are they — debtors of thèse petitloning credltors? Were they 
Interested In the Sllver City Mercantile Company, so that thèse petitloning 
credltors would hâve a right to Inqulre whether or not they are bankrupts? 
In other words. our whole contention Is that we hâve nothing to do with any 
one interested in the Silver City Mercantile Company. They hâve set up in 
their pétition f raudulent transfers of goods by the Sllvef City Mercantile 
Company to other persons. That Is a matter whlch can only be determined 
in some subséquent proceedlng, unless it is Ineldentally admitted for the 
purpose of determlning whether or not thèse persons are co-partners. Section 
18, subd. 'd,' of the bankruptcy act says: 'If the bankrupt, or any of his 
credltors, shall appear, within the time limited, and eontrovert the facts 
alleged in the pétition, the judge shall détermine, as soon as may be, the 
issues presented by the pleadlrigs, without the Intervention of a jury, except 
in cases where a jury trial Is glven by this act, and malte the adjudication 
or dlsmlss the pétition.' It therefore seems to me that the question hère for 
the court to détermine "is whether or not thèse persons are partners. » * * 
The Court: Who demanded a jury? Mr. Klrk: So far as my clients are 
concerned, we bave not. Mr. Maury: Our client Is the only one who de- 
manded a Jury, and he Is wlUing to walve a jury. Mr. McConnell: We rep- 
resent S. M. Nixon, and we ask the court to détermine the issues. Mr. Clin- 
ton: For the credltors, we also walve a jury. The Court: The jury will 
be excused. • • * Mr. McConneU: There are Immaterial issues set out 
In the pleadlngs. The only question before your hohor is the question of the 
members constituting the firm of the Sllver City Mercantile Company. * * *. 
Mr. Carroll: We charge that they are also conspirators, as well as bankrupts, 
and we hâve alleged In ail thèse pétitions and pleadlngs thèse varions acts 
tendlng to show a conspiracy of the various parties. The Court: If you es- 
tablish a conspiracy, what would you establish by it? I do not see, If it 
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waa aflmltted that they were bankrupts, what particular figure It would eut 
Jn the matter; but that ahy act o( conduct of thèse parties may be Introduced 
in évidence upon the question of partnership. I would not llke to décide 
in advance whether any particular matter was pertinent to the question 
of partnership hère, and to the question of bankruptcy, because, whlle the 
parties hâve waived a Jury, I cannot see at this time that ail of the parties 
hâve admitted that the Silver Olty Mercantile Company was a bankrupt, and 
did thèse acts of bankruptcy." The court, after a hearing upon the évidence, 
found that ail the parties above named, except James F. Lott, were eo- 
partners doing business under the flrm name of the Silver CSty Mercantile 
Company, and expressly found that James F. Lott, husband of Fannie J. 
Lott, appellant hereln, was not a member of sald co-partnership. An adjudi- 
cation in bankruptcy was regularly made against ail the parties who were 
found to be co-partners, and défendant James F. Lott was discharged from 
the prooeedings. Fannie J. Lott and Lemuel W. Nixon alone appeal. They 
assign but one errer, namely: "The court erred in holding said appellants, 
Fannie J. Lott and L. W. Nixon, to be members of said co-partnership in 
the Silver City Mercantile Company. There is no évidence to sustain the 
lindings of the court that they were partners of Samuel Nixon and Samuel M. 
Nixon, doing business under the firm name and style of the Silver City Mer- 
cantile Company. And said appellants, each for himself. separately allège 
that the court erred in flnding him to be a partner and member of said 
Silver City Mercantile Company." 

McConnell & McConnell, John I. Kirk, and Pemberton & Maurey, 
for appellants. 

W. E. Carroll, R. L. Clinton, L. P. Sandera, James M. Hinkle, J. L. 
Wines, T. A. Morrin, Alex Laist, Robert Coom, Breen & Mackle, 
Root & Clark, and W. A. Pennington, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge, after stating the facts, delivered the 
opinion of the court. 

It will be seen from the foregoing statement of facts that the only 
question to be determined by this court upon this appeal is whether 
or not Fannie J. Lott and Lemuel W. Nixon, or either of them, were 
partners in the Silver City Mercantile Company. This being the 
only Issue, it is necessary at the outset to détermine what facts are 
necessary to be proven in order to constitute a co-partnership. 
Samuel Nixon having made default, and Samuel M. Nixon having 
been found to be a partner and taking no appeal from such flnding, 
it stands admitted that they were co-partners doing business under 
the firm name of the Silver City Mercantile Company. It is also ad- 
mitted that the mercantile company had committed acts of bank- 
ruptcy prior to the institution of thèse proceedings. There is no 
pretense that there eyer were any written articles of co-partnership, 
or any division of profits between Fannie J. Lott and Lemuel W. 
Nixon, or either of them, and the other parties. In fact, there is no 
direct évidence of any such partnership, so far as they are concerned. 
They are sought to be held as partners by circumstantial évidence of 
their acts and conduct in relation to the business of the mercantile 
company. Appellees admit that they hâve been unable to prove any 
détails of the alleged partnership, or any évidence whatever as to 
109 P.— 51 
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what Bhare of the profits each individual was to receîve. In the 
course of their argument they say: 

"To prove a secret partnership arrangement and frauduleut transactions 
among parties, it is impossible to prove ail tli«lr spécifie acts and exact 
words, with the détails of tlme and place of f orming the secret understand- 
Ing; and courts allow a wide latitude in the introduction of évidence, and 
receive as évidence every act and word having a tendency to prove any 
secret understanding between parties. For that reason we call the attention 
of the c»urt to parts of the record disclosing many facts, any one of which 
alone might be insufficient to prove the case of petltioners, but, when takea 
together, lead Irresistibly to the conclusion reached by the trial court." 

We can rèadily imagine cases where this statement might hâve 
some application and force, but we apprehend that in ali cases there 
must be some évidence tending to show the main fact. The mère 
fact that a man is shown to be an embezzler and a criminal — a man 
wholly unworthy of belief— does not tend to show that he is a part- 
ner in the Silver City Mercantile Company. A man or a woman may 
hâve entered into a conspiracy with the man or men proven to be the 
owners of the goods belonging to the mercantile company, to hinder, 
delay, and defraud the creditors, without being a member of that 
firm. The mère fact of such a conspiracy might be sufflcient to 
establish fraud, but not to prove a partnership. What constitutes a 
co-partnership? The gênerai rule may be stated as foUows: A co- 
partnership is a voluntary contract between two or more compétent 
persons to place their money, effects, labor, and skill, or some or ail 
of them, in lawful commerce or business, with the understanding 
that there shall be a communion of the profits thereof between them. 
A partnership exista where parties join together their money, goods, 
labor, or skill for the purposes of trade or gain, and where there is a 
community of profits. As thèse proceedings were instituted in Mon- 
tana, we naturally look to the statutes of that state, to see whether 
or not they hâve any particular bearing upon this subject. The 
définition of a co-partnership is given in sections 3180 and 3181 of 
the Civil Code (1 Ann. Codes Mont. 1895, p. 1252) as follows: 

"Sec. 8180. Partnership Is the association of two or more persons for the 
purpose of carrying on business together, and dividing its profits between 
them. 

"Sec. S181. A partnership can be formed only by the consent of ail the 
parties thereto, and therefore no new partner can be admitted into a partner- 
ship without the consent of every existing member thereof." 

Prior to the adoption of this Code the suprême court of the terri- 
tory, in Parchen v. Anderson, 5 Mont. 438, 5 Pac. 588, following the 
décision in Wheatcroft v. Hickman, 99 E. C. L. 47, 8 H. L. Cas. 268, 
declared that where there is no partnership inter se there can be 
none as to third persons, unless the party sought to be held as a part- 
ner has by his acts put himself in such a position that he is estopped 
from denying that he is a partner; that the weight of modem au- 
thority is that the mère sharing of profits, although cogent évidence 
of a partnership, is not conclusive, so as to malie him who receives 
Buch profits a partner in the business or enterprise by which they 
are eamed. This décision became the rule of the common law of 
Montana, and the statute of the state virtually adopted the rule 
established by that décision. 
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Did the court erp în flnding that L. W. Nixon and Fannie J. Lott 
were co-partners in the Silver City Mercantile Company? It appears 
from the record that the Silver City Mercantile Company com- 
menced business at East Park street, as the successor of George 
Andrews, on or ahout January 1, 1898; that on February 3d of that 
year Samuel Nixon and Samuel M, Nixon entered into a written 
agreement as follows: 

"It Is hereby agreed to and between Samuel Nixon, of Butte, Mont, party 
of tbe flrst part, and Samuel M. Nixon, of tàe same place, party of tlie sec- 
ond part: Witnesseth, tliat whereas the party of the flrst part is owner and 
proprietor of that certain gênerai merchandise business known as the Silver 
City Mercantile Company, situated at 457 East Park street; witnesseth, that 
as the party of the flrst part Is désirons of continulng the above business, 
and does by this contract hire and employ the party of the second part, for 
the term of three years from the third day of January, eighteen hundred and 
ninety-eight, as gênerai manager, to conduct the business of the said Samuel 
Nixon both in the state of Montana and elsewhere; witnesseth, that the party 
of the second part is to recelve as salary two hundred dollars ($200.00) per 
month, eommencing January 3rd, 1898. Further, the said party of the second 
part is to reçoive one-half or 50% of the gross profits of the gênerai merchan- 
dise business as shown by the books of the said Silver City Merc. Co. (Sam- 
uel Nixon). It is further agreed that the party of the second part is to hâve 
the exclusive right to purchase ail goods, and hâve exclusive control of the 
business at 457 East Park street, or at any other place that said business 
may be moved to. It is further agreed that this contract is irrévocable, but 
may be abrogated by the party of the second part at any time that he can 
better himself financially with any other house or firm." 

Lemuel W. Nixon and Fannie J. Lott were not parties to this 
agreement. Neither of them had anything whatever to do with the 
organization of the firm. It is not claimed that they did. When, 
then, did they ever become co-partners, if at aU? Samuel Nixon, the 
father, had been engaged in mercantile business for several years. 
Samuel M. Nixon had been engaged as a mercantile broker, buying 
and selling goods, and understood the business. He was the man- 
ager of the store, and was entitled, by the terms of the agreement, 
to one-half of the profits over and above his salary of $200 per month. 
It may be presumed from the testimony that L. W. Nixon had at that 
time but little, if any, knowledge of mercantile business. About 
May 1, 1898, he was employed as a clerk by the Silver City Mercantile 
Company. He worked one month without any salary. The next 
month he received $40, then for two months he got $75 per month, 
then his salary was raised to $85 per month, and during the months 
of Aprll, May, and June he received $100 per month. Thèse facts 
are undisputed. In March, 1899, one S. 0. Ashby was appointed a 
trustée in bankruptcy of the Clarke & Talbott stock of goods in South 
Butte. Sealed proposais for the sale thereof were requested, and on 
the 12th day of April, 1899, he sold the stock of goods, through S. M. 
Nixon, to the Silver City Mercantile Company, for $4,404.30, which 
was paid by check signed by said mercantile company on Marcus 
I>aly & Co.'s bank. The mercantile company immediately took 
possession of thèse goods, and conducted the store in South Butte 
up to July 1, 1899, when it sold the remaining stock of goods in the 
store to L. W. Nixon for $1,825.24, and he took possession thereof 
July llth. S. M. Nixon testified that the mercantile company kept 
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a record of the Clarke & Talbott stock, what was paid for ît, what 
was received from it, and what goods were put into it from the 
company's store; that on July Ist they only lacked $825.24: of having 
their money back, and sold to L. W. Isfixon "the tail end of it" for 
$1,825.24, and thereby realized $1,000 profits on that stock of goods. 
He further testified that: 

"At'ter my brother bought out that stock the Silvér City Mercantile Com- 
pany did business wlth him the same as we would with any other firm or 
men. Our bocks disclosed the goods we sold to him, and the money he paid, 
and they correctly set forth the transactions as they occurred between us." 

Af ter L, W. Nixon took possession of the store he opened up a f ull 
set of books, and kept a bank account with Clark Bros. During the 
time he run the store the books show that he paid the Silver City 
Mercantile Company $12,160 for goods bought from said company, 
and paid over $2,500 for goods bought from other parties. The 
goods he bought were paid for in checks, except the sum of $724.15, 
which he paid in cash taken out of the register. It is contended by 
appellees that there is a discrepancy of about $4,000 between the 
amount of goods sold by the Silver City Mercantile Company to 
L. W. Nixon, as shown by his day book, and the amount shown by 
the ledger of the company. This appellants deny, and claim that 
the books of both concerna are in entire harmony; that the confusion 
arises because of the fact that the items were not always entered in 
the same order. Be that as it may; appellees admit that separate 
accounts were kept between the two stores. Counsel say: 

"We do not doubt that books were kept or prepared for the East Park 
Street store and the South Butte store in such a manner as to give some 
appearance of separate and distinct interests. They had ample time and 
opportunity to prépare such records. * • • It was an easy matter to go 
through the form of keeping pretended separate accounts of the business." 

Some reliance seems to be made upon the fact that L. W. Nixon, as 
shown by his books, drew out from his business varions sums of 
money, aggregating over $4,000, during one month. Appellants claim 
that this matter is satisfactorily explained. We need not stop to 
détermine this point. As long as L. W. Nixon paid for the goods he 
bought, it was nobody's business what amount of money he drew out 
from the business he was conducting in his own name. The fact of 
his drawing out large sums of money certainly does not tend to show 
that he must hâve been a partner in the Silver City Mercantile Com- 
pany. There is no testimony, and no pretense on the part of the ap- 
pellees, that he divided any of this money, as a dividend or otherwise, 
with the mercantile company. 

There is another Une of testimony relied upon by appellees, which, 
they earnestly argue, tends to connect L. W. Nixon as a partner in 
the mercantile company. This consista of the déclarations made by 
S. M. Nixon and others that the mercantile company had three stores. 
Thèse déclarations were not made in the présence of L. W. Nixon or 
Fannie J. Lott, and were admitted upon the promise and assurance 
of appellees that they would connect him and her as partners. No 
such testimony is found in the record. The déclarations of S. M. 
Nixon were admissible to bind him as a partner, and, in our opinion, 
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were sufficient for that purpose, but were not bînding upon L. W. 
Nixon or Mrs. Lott, and cannot be considered against tliem. Before 
tbey could be bound by sucb déclarations, there must be some proof 
tending to show a co-partnersbip between the parties, for without 
such évidence the déclarations or admissions of one partner cannot 
be considered as évidence against other parties. 

Another line of testimony is in regard to certain inventories that 
were taken of the goods at the time of the seizure by the marshal of 
the Centerville and East Park street stores, showing a much larger 
quantity of goods in each than had been accounted for by goods 
bougbt. The reliability of thèse inventories is seriously questioned 
by appellants; but, for the purposes of this case, if admitted to be 
true, it does not tend to show that there existed between L. W. Nixon 
and Fannie J. Lott any co-partnership with the other Nixons or the 
mercantile company. L. W. Nixon is styled by appellees "as the 
past master in the art of romancing." He testiiied, among other 
things, that he amassed a fortune of over |20,000 in Guatemala by 
smuggling and stealing, and carried this amount on his person for 
years in |1,000 bills, etc. He daims to hâve loaned Mrs. Fannie J. 
Lott over |7,000 to enable her to buy the Centerville store. It is 
claimed that L. W. Nixon had no money, and that he could not hâve 
loaned that amount and other amounts to Mrs. Lott. It is said he is 
unworthy of belief. In the next breath it is claimed that he is an 
embezzler. If so, he was liable to hâve had enough money to make 
the loan. But, if he had no money, from whom did Mrs. Lott get the 
money? Her bocks and other évidence show that she deposited in 
the Silver Bow National Bank the sum of $7,667.99 during the 
months of October, November, and December, and that she paid by 
checks on this bank to the Silver City Mercantile Company the sum 
of $4,969. She also bought goods from other parties. How much, is 
not shown. The record shows that the Lott family were in Cali- 
fornia prior to October, 1899, and that they did not come to Butte, 
Mont., until the latter part of that month. Mrs. Lott could not be- 
come a partner in the mercantile company without the consent of 
ail the partners. There is no testimony from which any inference 
can be drawn that either Samuel Nixon or Samuel M. Nixon ever 
gave his consent. 

It would serve no useful purpose to further mention the détails 
of the évidence. It is enough to say that in its entirety it follows 
closely the line of the gênerai averments in the amended pétition, — 
that the défendants had entered into a conspiracy and colluded to- 
gether for the purpose of hindering, delaying, and defrauding the 
creditors of the Silver City Mercantile Company. We décline to 
express any opinion upon its sufBciency or insufiSciency to establish 
a conspiracy for that purpose, because that is a question of fact for 
a jury to détermine. Appellants both testify that their transactions 
were bona flde, and claim the goods in their respective stores to be 
their own property. It may or may not be sufficient to justify the pe- 
titioning creditors in having the trustée in bankruptcy institute pro- 
ceedings under the bankruptcy act to recover the goods on the ground 
that the same were obtained by fraud and collusion, for the sole pur- 
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pose of hînderîng, delaying, or defrauding them as creditors of the 
Silver City Mercantilie Company; and, if such proceedings should be 
instituted, the appellants would hâve the right to demand a jury. 
Our examination of the testimony leads us to the conclusion that it 
is ■wholly insufflcient to estahlish the f act that any partnership rela- 
tions existed between appellants and Samuel Nixon and S. M. Nixon 
or the Silver City Mercantile Company. Appellees hâve failed to 
point out any spécifie fact or facts in the testimony which constitute 
a co-partnership, either singly or coUectively, and we hâve failed to 
find any. The sum and substance of their entire contention is that, 
taking aJl the testimony in the record of appellants' flnancial condi- 
tion, their relations by blood and marriage, their methods of doing 
business, the improbabilities of their testimony, the utter unworthi- 
ness of L. W. Nixon as a man or a witness, their transactions cannot 
be accounted for upon any other theory than that they were co-part- 
ners. The inference to be legally drawn from ail the testimony 
points with a strong magnet in another direction. Many of the 
suspicions circumstances relied upon by appellees tend strongly to 
show that, whatever their relations in business may hâve been with 
the mercantile company, they were not co-partners. Mrs. Lott was 
without means. She had no property or money, and but little, if any, 
crédit or influence in the community. The character and réputation 
of L. W. Nixon, as portrayed in the testimony and pictured in glow- 
ing colors by counsel for appellees, certainly would not make Mm 
a very désirable partner. It is safe to say that none of the credit- 
ors ever sold any goods to the mercantile company upon the faith, 
belief, or crédit that they, or either of them, were co-partners in that 
company. The creditors may hâve been induced to sell goods to the 
mercantile company upon the représentations of Samuel M. Nixon 
that the company had three stores, was doing a prosperous business, 
and was out of debt. But we hâve already shown that there are no 
links in the chain of circumstantial évidence so welded together as 
to make thèse déclarations binding upon L. "W. Nixon or Mrs. Lott. 
The record is full of facts and circumstances which clearly show 
fraud, misrepresentations, and deceit by the mercantile company. 
There is no room for doubt that the creditors of that firm (petitioners 
herein) hâve been defrauded and swindled out of their just dues and 
demands. The stock of goods which that company had in its own store 
was sold to L. E, Cook for $10,000. Samuel Nixon left the state, and 
this money (if any was ever paid) and other money belonging to the 
company, which should hâve been used to pay the debts of that com- 
pany, disappeared at the time of Samuel Nixon's departure. What- 
ever amount Mrs. Lott is shown to be indebted to the mercantile 
company can be reached as an asset, and subjected to the payment 
of petitioners' debts, in a regular manner. But the mère fact that 
certain goods were found in the stores run and claimed by L. W. 
Nixon and Mrs. Lott, which petitioners had at différent times sold to 
the mercantile company, cannot be said, in the light of ail the testi- 
mony, to establish the fact of an existing co-partnership between the 
parties. 
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We are of opinion that the court erred in holding that "L. W. 
Nixon and Fannie J. Lott were co-partners doing business as the 
Silver City Mercantile Company, and adjudging them to be bank- 
rupts." The decree of the district court as to L. W. Nixon and 
Fannie J. Lott is reversed, with costs. 



In re STORTL 

(Olrcnlt Court, D. Massachusetts. May 24, 1901.) 

No. 1,122A. 

1. FbdbbaIi Couets— Habbas Cobpus— JuRrsDiCTioiî. 

To glve a circuit court of the United States Jurlsdlction to grant a 
writ of habeas corpus under the provision of Rev. St. § 753, that the wrlt 
"shall In no case extend to a prisoner in jail uniess he • • * Is in 
custody In violation of the constitution or of a law or treaty of the United 
States," it is not sufflclent for the pétition to allège generally that the 
petitioner is held in violation of the constitution or a law or treaty, but 
it must also set out the spécifie facts on which such allégation Is based, 
whlch must be sufflclent to sustaln it If proved.1 

2. CONSTITUTIONAL LAW— DUB PrOCESS OF LaW. 

Ordinarily, the provision of the fourteenth constitutlonal amendment, 
relatlng to due process of law, does not apply where the législature of a 
State has performed Its duty by providing for proceedings which answer 
the constitutlonal requirement, and where the fault is elther wlth the 
courts or officers. 

8. Same. 

Followlng Durrant's Case (C. 0.) 84 Fcd, 317, an appeal was denled. 

Pétition for Writ of Habeas Corpus. 

W. M. Stockbridge and G. Philip Wardner, for petitioner. 
A. W. De Goosh, Asst. Atty. Gen., for commonwealth of Massa- 
chusetts. 
Before PUTNAM, Circuit Judge, and LOWELL, Disti-ict Judge. 

PUTNAM, Circuit Judge (orally). This is an application for writ 
of habeas corpus in behalf of a subject of the king of Italy, who is in 
jail in this commonwealth as the resuit of a judgment and sentence 
of the state courts of Massachusetts iinding him guilty of murder, 
and directing his electrocution. A pétition in behalf of the same 
person, or by the same person, was flled a few days ago and denied, 
and an appeal was allowed to the suprême court, and that appeal is 
now pending there. 

So far as we can discoTer, ail the reasons which are stated in the 
line of cases closing with Minnesota v. Brundage, 180 U. S. 499, 21 
Sup. et. 455, 45 L. Ed. 639, apply hère; and, so far as we can dis- 
cover, the interférence of this court would be simply an interférence 
with the ordinary course of justice in the state courts, contrary to 
the fréquent décisions of the suprême court that the inferior courts 
of the ÎJnited States should not thus interfère. So far as we can 

iJurlsdiction of fédéral courts In habeas corpus proceedings, see note to 
In re Huse, 25 0. C A. 4. 
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discover, the petitioner bas liad, and now bas, ail tlie rigbts and 
privilèges in the state courts, with tlie assurance of every protection, 
as fully as he could ask for ajiy rights or privilèges or for protection 
hère. Nevertheless, as Minnesota v. Brundage may corne bef ore the 
suprême court for application to the peculiar circumstances of this 
case on the appeal that is now pending, we prefer not to rest our 
judgment on that case. Therefore w.e are compelled to look at the 
pétition, and at the statute which govems. 

In King's Gase, 12 G. G. A. 145, 64 Fed. 831, the question was 
settled, so far as the courts in this circuit can settle it, that a writ 
of habeas corpus may issue, based upon that provision of the con- 
stitution which vests the fédéral courts with power over contro- 
versies between citizens of différent states, and between aliens and 
citizens of the several states. Down to the time of King's Case, 
that proposition had never been ruled on; and it was contended 
that a writ of habeas corpus would not issue f rom the fédéral courts, 
at least from the circuit court, except as incidental to the exei-- 
cise of its jurisdiction. In King's Case the court declined to take 
jurisdiction on the ground that, although there was diverse citi- 
zenship, it appeared that the person in whose behalf the writ was 
asked for was an inmate of an insane asylum. The fédéral courts 
bave no power to dispose of insane persons or persons afflicted 
with contagions diseases, and, therefore, if they should discharge 
such persons on writs of habeas corpus, they would bave no pow- 
er to dispose properly of them, and could only tum them into 
the Street; and so the court declined to interfère in King's Case. 
Also, in the présent case, although, on the face of the record, so 
far as citizenship is concerned, we bave jurisdiction, yet we are 
met by a statute of a prohibitory character, which provides expressly 
that "the writ of habeas corpus shall in no case extend to a prisoner 
in jail, unless" (stating various grounds which do not apply hère) 
he "is in custody in violation of the constitution, or of a law or treatv 
of the United States." 

Now, this pétition is very gênerai in its allégations. It is not 
enough, in order to require this court to issue a writ of habeas 
corpus, that the pétition allèges that the prisoner is held in violation 
of the constitution of the United States, or of a treaty with a f oreign 
nation, as was said in King's Case. That is a mère formai alléga- 
tion, covering conclusions of law as well as of fact; so it is necessary 
to look elsewhere in the pétition for spécifie allégations raising an 
issue. In King's Case there was a gênerai allégation that King 
was detained in violation of the constitution of the United States, 
but there was no spécification of the facts on which that allégation 
was based, or from which it could be deduced; and the court declined 
to consider the pétition on that ground, and therefore it was forced 
to investigate the question of diverse citizenship, to which we bave 
ref erred already. In the présent case the allégations of the pétition 
are not very full in this particular, but still they are sufflcient, to- 
gether with the exhibits annexed to the pétition, to enable us to dé- 
termine whether or not there is anytbing in the pétition which 
brings the case within the section of the Eevised Statutes from which 
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we hâve read; tliat îs, whetlier or not there is enough to support 
the allégation that the petitioner is in custody in violation of the 
constitution or of a law or treaty of the United States, Admitting 
that he is in jail, and in jail under some authority of somebody repre- 
senting the state of Massachusetts, we cannot issue the writ unless 
we flnd, on the face of the pétition, something which meets the ex- 
press provision of the section which we hâve read. That question 
lies at the very threshold of our proceeding. It is a settled rule 
that a fédéral court must take cognizance of the question of juris- 
diction; and, where it is clear that it has no jurisdiction, it must 
dismiss the case, even if the suggestion is not made by the parties 
concerned. Therefore, hefore calling on the commonwealth to reply 
to this pétition, we required counsel to explain on what ground they 
base their claim of jurisdiction. 

The first ground stated by them is the fourteenth amendment, — 
that part of it which relates to due process; but the case shows, 
beyond ail question, that the législature of Massachusetts has done 
its duty, and the only claim brought to our attention by the pétition 
is that some one — the attorney gênerai, the warden of the state 
prison, or somebody else — is not going to do his duty. Now, begin- 
ning with the case of Arrowsmith v. Harmoning, 118 TJ. S. 194, 6 
Bup. C?t. 1023, 30 L. Ed. 243, and following down through a long Une 
of cases, and also through a Une of parallel cases raising the same 
question, but in différent forms, it is held that the fourteenth amend- 
ment does not apply where the législature has done its duty, and 
where the fault is incidental, either with the courts or with officiais. 
Therefore, so far as the fourteenth amendment is concerned, it is 
clear that we hâve no jurisdiction. 

We come now to the allégations based on the treaty with the king 
of Italy. One is a provision guarantying the subjects of the king 
of Italy ail the same privilèges and rights in légal proceedings which 
are enjoyed by the natives of the country. We hâve utterly failed to 
hear anything which amounts even to a suggestion of any discrim- 
ination with référence to that article of the treaty. So far as the 
twenty-third article is concerned, we décline to take jurisdiction, be- 
cause we are satisfled that the question has already been before this 
court on a previous pétition, and is now pending in the suprême 
court on appeal. It would be a matter of great presumption on our 
part to undertake to revise that question, when it is already before 
the suprême court even if we had any jurisdiction in référence there- 
to. While we hâve our views about it, we are not entitled to express 
any opinion in regard to the twenty-third article of the treaty. 

Counsel may file their pétition for appeal, which we will deny, 
because we consider the appeal frivolous. We will follow the circuit 
court for the Mnth circuit in Durrant's Case (C. 0.) 84 Fed. 317, 
322. We agrée that we would better deny the appeal now, because 
that gives counsel an opportunity to seasonably reach the suprême 
court or some justice thereof, or to file a pétition in the state courts 
for a writ of habeas corpus. 

We will announce informally that no future applications will be 
allowed to be flled in this court in this matter without leave, and no 
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order of notice will issue witiiout at least a prima facie showîng to 
some judge. Wliether or not we will adopt that practice generally 
with référence to this class of applications, we hâve not detennined; 
but, 80 far as this pétition is concerned, we reserve the right to direct 
theclerk to receive no pétition for writs of habeas corpus until appli- 
cation has been made to some judge for leave to flle it; and also we 
now notify counsel that no new order of notice will issue as of 
course, and that we réserve the right to détermine, in the flrst in- 
stance, whether we will allow sueh orders of notice to issue. At 
the request of petitioner's counsel, although probably not necessary 
to do so, we expressly reserve to them a right to apply to the state 
courts. 

Pétition denied for want of jurisdiction, without préjudice as to 
applications for writs of habeas corpus to the state courts. 

MEM. The appeal from the order denying the above pétition was after- 
wards allowed by Mr. Justice GRAY. 



EOSE v. FEETZ. 

(Circuit Court, E. D. Pennsylvahia. June 18, 1901.) 

Settlbmbnt of Boit — Validitt— Intbrest dp Attornby in Recovbry. 

The Icnowledge of a défendant. In a suit for infringement of a patent, 
that complainant's attorney Is to receive one-half the proceeds of the 
suit, does not charge him with notice that the agreement therefor Is in 
writing, and so executed as to operate as au équitable assignment of an 
Interest in the patent, nor put him on inquiry as to its terms; and a 
settlement made by him with complainant, without actual notice cf such 
facts, and by whleh he receives a release executed by che record owners 
of the patent, is valid and binding. 

In Equity. Suit for infringement of patent. On motion by de- 
fendant to dismiss. 

Henry E. Everding and Alex. Simpson, Jr., for plaintiff. 
Mark W. CoUett and James H. Wolfe, for défendant. 

AECHBAID, District Judge.* By a writing under seal between 
the plaintiff, John Kose, and J. Walter Douglass, made December 31, 
1896, it was, in substance, agreed that, in considération of Douglass 
"taking charge of the hanâing" of prospective suits against in- 
fringers of the plaintifE's patents, he should hâve, as compensation 
for such service, one-half of ail that was recovered as damages, 
either by amicable settlement or by litigation, the expenses incident 
thereto being flrst deducted, the plaintiff himself undertaking to 
agrée to any reasonable settlement which Douglass advised. As- 
suming, without deciding it, that this gave Douglass an interest in 
the présent litigation, which could not be disregarded in a settle- 
ment of it after notice, the question is whether, under the évidence, 
the défendant had such notice. The burden of proving this is upon 

1 Judge of Middle district, specially asslgned to Eastern district 
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him who asserts it, and, îf ît is left in doubt, ît cannot be said to 
hâve been established by the weight of the évidence, Douglass did 
not appear as a party to the case, nor was it marked to his use, 
while, according to the records of the patent oflSce which were in 
the hands of the défendant and his counsel at the time they effected 
the settlement in question, the real owners of the patent, and the 
parties thereby apparently entitled to damages for the infringe- 
ment, were Charles F. Walter and the John Kose Company, from 
whom, as well as from the plaintiff, Kose, the défendant took pains 
to obtain releases. On the face of things, therefore, the settlement 
was effected with the right parties, and, while it is true that the 
State oî the record would not protect Mr. Fretz if he had actual 
notice, in a case of doubt it has its weight. Pisher v. Knox, 13 Pa. 
622, 53 Am. Dec. 503; Guthrie v. Bashline, 25 Pa. 80. 

Mr. Fretz dénies that he had any knowledge that Douglass had 
an interest, but I am forced to conclude that to a certain extent he 
had. He virtually admits that in the flrst settlement, made with 
Rose in 1897, for |800, the amount to be paid was to be put into 
two checks, of |400 each, only one of which was to be shown to his 
attomeys, Mr. Douglass and Mr. Everding, so that it might appear 
that that was what he settled for: 

"Q. Mr. Fretz, Mr. Everding testifled that at the Interview he had with 
you, some time in 1897, when the subject of your settlement with Mr. Rose 
for $800 vs'as discussed, you informed hlm that Kose had aslied you to give 
him two checks, in order that he might Ireep oue t'or hiinself, and show the 
other to Mr. Douglass, in order to sell out Mr. Douglass as to one-half of this 
settlement. Do you recollect that conversation? A. I do remember the con- 
versation. Q. Dld you make that statement to Mr. BverdUig as he has re- 
lated it? A. I remember saying that the money was to be paid Inside of 
thirty days on demand In any shape that he might want it, — either two 
checks, or one check and part cash. Q. Did you say to Mr. Everding that 
Mr. Rose wanted the payment divided for the purpose as stated by Mr. Ever- 
ding or anything to that effect? A. I simply stated the facts, and left him to 
draw his own conclusions." ,► 

That Mr. Fretz himself understood the conclusion to be drawn is 
plain from the terms of his answer. 

Further than this, the opposition by Douglass and Everding to 
the settlement with Rose was made the basis of direct complaint 
by Mr. Fretz in his testimony before the master, January 10, 1900, 
where he declared that "the fact that his attorneys were to receive 
50 per cent, of ail moneys for past royalties, and his tendering to 
them of only 50 per cent, of the |400 he would obtain from us, and 
nothing on the second |400, is why this case is hère to-day." The 
évidence of knowledge on the part of Mr. Fretz which this discloses 
is not disposed of by the suggestion that Mr. Everding at once de- 
clared the statement untrue. It is manifest that this déniai was 
directed merely to the insinuation of Mr. Fretz as to why the settle- 
ment had been upset and the case proceeded with, and not to the in- 
terest of the attorneys referred to, and could hardly hâve been under- 
stood by him any differently. But, however that may be, I am not 
prepared to let it overcome the strong persuasive évidence which 
we hâve from the incident, as well as the other facts in the case, 
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that Mr. Fretz knew that one-baif of what was recovered was to 
go to the plaintiff's attorneys. ^ 

Notwithstanding this conclusion, however, I think the settlement 
mnst stand. As I hâve already pointed ont, it was made with the 
plaintifE and those who held the duly-recorded assignment of the 
patent. It could not well hâve been made with any one else. The 
knowledge of Mr. Fretz of any interest outside of this is not shown 
to extend to the existence or the tenns of the written agreement 
between Rose and Douglass, or to its effect as an équitable assign- 
ïnent, if that be what eau be really claimed for it. I do not lose 
sight of the statement by Mr. Everding that he informed both Mr. 
Fretz and Mr. CoUett with regard to it; but this they severally 
deny, and I cannot be expected to say that I believe the one any 
more than the other. Furthennore, in Mr. Everding's cross-exam- 
ination we hâve that which seems to materially qualify what he 
had previously asserted: 

"Q. Why did you say, Mr. Everding, that Mr. Fretz knew of the existence 
of this agreement at that tlme? Upon what do you base that statement? A. 
That. Is based iipon several clrcumstances. One was a talk I had with Mr. 
Fretz at that time, and the other was a talk which 1 had with Mr. Rose prior 
to that tlme. * * • Q. Did you, Mr. Everding, at tbis interview, in 1897. 
say to Mr. Fretz that no settlement could be made between him and Mr. 
Eose wlthout the Intervention of Mr. Douglass? A. No; I do not think I 
sald that to Mr. Fretz, but I believe that was the reason that Mr. Fretz was 
angry with Mr. Eose; that is to say, that Mr. Eose had not kept his word 
and settled the case, but had sald that bis attorney refused to let him settle 
it. I might say hère that, In almost every interview I had with Mr. Fi-etz. 
Mr. Fretz repeatedly sald that 'uniess Mr. Rose had broken bis word the 
whole matter could hâve been settled between us,' — that is, between Mr. 
Fretz and Mr. Eose." 

Now, ail that I am prepared to hold f rom this évidence is that, at 
the time of the settlement in controversy, Mr. Fretz knew that one- 
half of what was recovered in suit was to go to the attorneys who 
were conducting it, and this did not, in my judgment, prohibit the 
settlement which was made. Mr. Douglass, while not a member of 
this bar, is an attorney at law, as I understand it, or, at least, a 
soliciter of patents, and, with Mr. Everding, was recognized as con- 
ducting the case for Mr. Eose, the plaintiff, in that capacity. That 
he was to get a quantum of the amount recovered certainly did not 
prevent his client from effecting a settlement without him, nor did 
the knowledge that his attorney was to be so compensated debar 
his opponent from agreeing thereto, nor put him on inquiry with 
regard to the détails of the arrangement between them. Being be- 
tween attorney and client, he had the right to assume that the lat- 
ter could unquestionably settle the matter. If this be not so, then, 
in case of an agreement with an attorney for a contingent fee, no 
settlement could be made with the client without the consent of 
his attorney, — a position which is not tenable. Weakly v. Hall, 13 
CMiio, 167, 42 Am. Dec. 194; Lewis v. Lewis' Adm'x, 15 Ohio, 715; 
Boardman v. Thompson, 25 lowa, 487; Foot v. Tewksbury, 2 Vt. 
97; Eailroad Co. v. Ackley, 171 111. 100, 49 N. E. 222; Murray's Es- 
tate, 13 Pa. Co. Ot. E. 71. As said by McPherson, J., in Eisten- 
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batt V. Behney, 3 Lanc. Law Eev. 1, a case very similar to tlie prés- 
ent in most of its parts: 

"The employment of an attorney does not take away the litigant's riglit 
to settle his claim or to satisfy of record a suit brought thereoa, even if tlie 
attorney Isnows nothlng of his purpose, or is opposed to its beiug eari-ied out. 
As between client and counsel, the former loses no right of control over the 
suit mereiy because he has agreed to pay the latter either a reasonable sum 
for his services or a sum contingent upon success." 

The position which I talce, therefore, and on which I rule the 
case, is that admitting that Mr. Fretz knew there was an agree- 
ment by which the plaintiff's attorney, Douglass, was to hâve one- 
half of the proceeds of the suit, — ^which I flnd to be the fact, — ^I am 
not convinced that he knew this arrangement was in writing, or 
that it amounted to an équitable assignment of so much of the 
claim; and, being between attorney and client, even though he knew 
of its existence he was not put upon inquiry as to what were its 
terms, and could settle with his opponent without regard to it. The 
motion to dismiss must therefore prevail, and is now allowed. Let a 
decree dismissing the case be drawn by counsel. 



DE LAVAL SEPARATOR CO. V. VEKMONT FARM-MACH. CO. 
(Circuit Court, D. Vermont. June 10, 1901.) 

1. Patents— Suit por Infrikgement— Pleauing. 

Where a question of the légal sufficiency of the proof of title to a 
patent arises upon the record after the complainant in a suit for in- 
fringement has closed his proofs, the court may, in its discrétion, permit 
the same to be raised and disposed of by a motion by défendant to dis- 
miss, without requiring défendant to abide by the case as then made, 
in case his motion shall be overruled. 

a» Same— Assignment — Authbntication by Acknowledgment. 

Act 1897 (29 Stat 693, § 5), providing that if any assignment of a 
patent "shall be aclinowledged" before any notary or consular or other 
officer authorized to administer oaths or perform notarial acts, the 
certitlcate of aclsnowledgment imder hand and seal shall be prima facie 
évidence of the exécution of the instrument, does not by the words 
"shall be aclinowledged" exclude acknowledgments made before its 
passage, and apply only to those thereafter talien; but any assignment 
thereafter produced in évidence is sufflciently authenticated, prima facie, 
if it appears to hâve been so aclinowledged. 

In Equity. Suit for infringement of a patent. On motion by de- 
fendant to di^miss. 

George J. Harding, for plaintiflf. 
William Edgar Simonds, for défendant. 

WHEELER, District Judge. This suit is brought for alleged in- 
fringement of a patent. It is at issue, and the plaintifE has closed 
its opening proofs, including an assignment of the patent, proved 
only by acknowledgment, according to the act of 1897, taken abroad 
before the act was passed. The défendant moves to hâve the bill 
dismissed for this want of proof of title to the patent, and so of 
any right to relief. The plaintiff insists that this procédure is ir- 
regular, and that the proof is sufficient. This motion is not like 
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that in Snow t. Sargent (0. C.) 106 Ped. 230, where it was made 
on affidavits outside of the regular proofs. This title is a part of 
the plaintiff's case, wMch would hâve to be made ont on final hear- 
ing, and this -would be final if fhe proofs should be held insufiicient, 
and the bill dismissed as to this part of the case. It is similar to 
a motion at the close of the plaintiff's case in a trial by jury for 
a direction of a verdict for the défendant, which the court may, 
in its discrétion, hear and décide without requiring the défendant 
to abide by the case as then made. This is a single material point, 
arising clearly upon the record, and which has been fully presented 
by both sides, and, as a matter of discrétion, the motion is retained 
for considering it. The act of 1897 (29 Stat. 693, § 5) provides that: 
"If any such assignment, grant or conveyance, of any patent shall 
be acknowledged before any" notary, commissioner, secretary of lé- 
gation, or consular officer authorized to administer oaths or perform 
notarial acts, the certificate of acknowledgment, under hand and 
seal, "shall be prima facie évidence of the exécution of the instru- 
ment." The défendant contends that "shall be acknowledged" 
means thereafter acknowledged, and excludes acknowledgments 
made before; but thèse words seem to me to refer to the time when 
the acknowledgment is produced in évidence, rather than to the time 
when it is taken, and that if it shall then appear to be so acknowl- 
edged it will be sufflicient. The statute makes what before would 
hâve been mère moral évidence prima facie évidence of the exécu- 
tion. This supposed defect in the plaintiff's case therefore disap- 
pears. Motion overmled. 
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DOLLAE et al. v. SIMPSON et al. 

(Circuit Court of Appeals, Nlnth Circuit May 13, 1901.) 

No. 675. 

1. Balvaob— Amount dp Compenbation— -Revib-w on Appeal. 

Wliere there has been no mlstake of fact or application of an unwar- 
ranted raie of compensation In arrlvlng at an award for salvage serv- 
ices, and the amount cannot be clearly seen to be Inappropriate, an ap- 
pellate court will not dlsturb the décision of the trial court. 

a. Samb. 

A steamer worth $40,000 grounded on a bar at the entrance to a bay. 
The sea was rough over the bar, and the steamer lost her rudder. Al- 
though she succeeded In gettlng ofC the bar, her anchors falled to hold, 
and she was agaln drlven upon it, and was poundtog and leaking when. 
In response to her signais of dlstress, llbelants' tug came to her aid. 
The tug pulled her from the bar, towed her to a place of safety, recov- 
ered her rudder, and thereafter rendered other services in assisting in her 
repairs and towlng her to her port of destination. The tug put forth 
no extraordinary effort, and neither she nor her crew were subjected to 
unusual péril. The tug was valued at $25,000. E^eld, that an award of 
$1,000 for the salvage services, made by the district court, while lower 
than would hâve been Justified, in view of the value of the vessels and 
the péril of the steamer, would not be disturbed on appeal. i 



1 Salvage awards In fédéral courts, see note to The Lamington, 30 C. G. A. 
280. 
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Appeal from the District Court of the United States for the North- 
ern District of Califomia. 

On the morning of Augiist 31, 1898, the tug Cîolumbia, whlch was main- 
tained at Ooos Bay, Or., as an emergency boat, and was the only tug In 
commission on or adjacent to the waters of that bay, left Empire City in 
charge of her master, with a deek-load cargo, consisting of 50,000 shingles 
and some gênerai merchandlse, and bound for Gardner, Or., a port some 20 
miles to the northward. As she was coming ont of the bay a steamer was 
sighted coming in from the océan. The tug soon after sighting the steamer 
gave the usual signal of one whistle, to indicate her Intention to pass on 
the port slde of the Incomlng vessel. She proceeded on her course untU she 
reached a point about 75 feet from the end of the jetty on the north slde 
of the channel, when the master slowed down the speed of the tug untll 
the incomlng steamer was wlthin a few hundred feet of her, when she 
went out over the bar to sea. About two minutes after passlng the steamer, 
and whlle the tug was In the rough waters on the bar, her master heard 
signais of dlstress from the steamer, whlch he promptly answered; but, as 
the tug could not safely change her course while on the bar, she contlnued 
out to sea untll she reached smooth water, when she turned and Immediately 
proceeded to the assistance of the steamer, whlch in the meantlme had twice 
agaln glven signais of dlstress, whlch the tug answered. At thls time the 
fog was thick, and the sea was brealilng conslderably In the channel, and 
it was quite rough on the bar. The tug proceeded at full speed towards 
the steamer, and found the latter out of the channel and aground on the 
north end of the south splt of the Coos Bay bar. The steamer had lost 
her rudder, and had backed ofE into deep water, where she had dropped her 
anchors; but the anchors failed to hold, and she was dragging them, and 
was belng thrown on the splt agalnst the breakers. Her anchor chains 
were extended into the channel at such an angle as to prevent the nearer 
approach of the tug. The latter was compelled to steam past the steamer 
wlthout getting a Une out. She turned and approached the steamer as 
near as possible. In the meantime the steamer had backed on the splt, was 
in shallow water, and was thumping badly and leaking. The master of the 
tug was afrald to approach nearer the steamer than about 400 feet. A Une 
was run out from the steamer by the crew of that vessel, and was attached 
to a new Ô-lnch hawser by the crew of the Columbia. The hawser was 
then hauled aboard the steamer and was made fast. Thereupon the tug 
pulled the steamer offi the splt, plcked up her lost rudder, towed her up the 
bay to Marshfield, and rendered services to the master of the vessel in 
making repairs to his vessel, and on September 3d, after the steamshlp had 
been repaired, towed her from the beach to an anchorage In deep water, 
where her rudder mlght be shlpped, and thereafter towed the steamer to 
the port of North Bend. The value of the steamer was about Ç40,00O, and 
the value of the tug about $25,000. The owner and master of the tug 
libeled the steamer for salvage, and the clalmants flled a cross libel for 
damages, alleglng that the stranding of the steamer was caused by the 
négligence of the master of the tug in givlng the former the signal to port 
her helm In the narrow, breaklng channel. The district court dlsmlssed the 
cross libel, and allowed the llbelant salvage in the sum of $1,000, holding 
that in renderlng the services for whlch salvage was clalmed no extraordi- 
nary effort was put forth by the Columbia, and that neither the tug nor any 
of her crew was exposed to the sllghtest danger in making fast to the 
steamer or towing her to a place of safety; that the ordinary charge for 
such towage would be about $175. The llbelants, dissatlsfled wlth the award, 
brlng their appeal to thls court, and contend that, In view of the services 
rendered and the circumstances of the salvage, they should hâve been al- 
lowed a much larger amount; and the clalmants appeal from the decree 
awarding the salvage and dismisslng their cross llbeL 

Chas. E. Naylor, for appellants. 
Nathan H. Frank, for appellees. 
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Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the facts of tlie case as 
aboTC, delivered tlie opinion of the court. 

Upon a careful considération of the évidence, we agrée with the 
conclusion of the district court that the channel was sufflciently 
wide to permit the vessels to pass each other with safety, and that 
the accident to the Grâce Dollar resulted from an error of naviga- 
tion, and not from any fault or négligence of the master of the tug 
in giving the signal which he gave. There having been no risk to 
the tug or her crew in performing the salvage service in this case, 
the éléments of salvage must be found in the value of the rescued 
vessel, and in the péril to which she was exposed. In the light of 
many of the précédents, the amount awarded seems low. We can- 
not say, however, that it is manifestly inadéquate, or that the dis- 
trict court has aidopted any erroneous principle in arriving at bis 
conclusion. No exact criterion can be found for estimating the 
amount of salvage in any case. The judgments of courts must nec- 
essarily differ as to the précise amount to be allowed under given 
circumstances. Where there has been no mistake in fact, or ap- 
plication of an unwarranted rule of compensation in arriving at the 
award, and the amount allowed cannot be clearly seen to be inap- 
propriate, the courts on appeal bave been reluctant to disturb the 
décision of the trial court. The Bay of Naples, 1 C. C. A. 81, 48 
Fed. 737; The Amity, 16 0. C. A. 170, 69 Fed. 110; The George W. 
Clyde, 30 C. C. A. 292, 86 Fed. 665; The Trefusis, 39 C. C. A. 96, 
98 Fed. 314; The Emulons, 1 Sumn. 214, Fed. Cas. No. 4,480. Upon a 
careful considération of the case, we flnd no sufiScient reason for dis- 
turbing the award of the trial court. The decree will therefore be 
afQrmed. 

:TOSS, Circuit Judge (concurring). I concur in the judgment in 
this case with some hésitation; for it seems to me, in view of the 
value of the tug and of the rescued vessel, and of the péril to which 
the latter was exposed, that the amount awarded the libelant by 
the court below is considerably less than it ought to bave been. 
Nevertheless, under the rule upon the subject referred to in the 
opinion, I am not prepared to say that we ought to interfère. 
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MTJLMN et al. t. UNITED STATES, to Use of CHAPIN-HALIi 
LUMBEE CO. 

(Circuit Court of Appeals, Second Circuit July 10, 1901.) 

No. 136. 

1. FEDERAL JuKisDicTiofT— Action on Bokd for Government Work. 

An action on bond for government worlc, which 28 Stat. 278, c. 2S0, 
requires a contracter to gtve, conditioned tliat the coutractor shall 
promptly pay laborers and material men, and on wliicli sucli statute 
autliorized sucli persons not paid to sue In the name of the United 
States for thelr beneflt, is wlthin the provision of Judiciary Act 1875 (18 
Stat. 470), brought into Act 1887, corrected by Act 1888 (25 Stat. 433), 
glving circuit courts jurlsdiction of civil sults "arising under the laws 
of the United States," where the matter iu dispute exceeds $2,000. 

2. Samb— Personal Liability. 

One not an obliger on a bond given by a contracter for government 
work cannot be held liable for breach of condition in a direct suit on the 
bond, though he is an Indemnltor of an obliger, and, on the contracter 
giving up, takes up, wlth the consent of ail cenccmed, the completlon of 
the centract for him. 
8. Samb— Beneficiaries. 

Where R., coutractor for government work, gives up, and K., indem- 
nltor for an obligor on bond of E., takes up, wlth the consent of ail con- 
cerned, the completlon of the work under the contract for K., a person 
who, having a contract wlth R. to furnish him materials, keeps on aud 
fumishes them to K. under his said contract, is within the provision of 
the bond given by R., that he should promptly pay ail persons supplying 
him materials for the work. 
4. Contract— CoNSTRCCïioN. 

A coutractor gave a bond for beneflt of material men, conditioned 
for prompt payment. A person contracted to furnish him material;. 80 
per cent, of that put in place to be paid for the Ist of each month; the 
remainlng 20 per cent, to be paid fer on completion of the work. Held, 
that the contracter having failed to make the 80 per cent, payments, and 
the material men having thereupon refused to proceed under the con- 
tract, and treated it as rescinded, the 20 per cent became due, with the 
rest, and could be recovered on the bond before completion of the work. 

In Error to the Circnit Court af the United States for the South- 
ern District of New York. 

Louis Marshall, for plaintiffs in error. 
L. Laflin Kellogg, for défendant in error. 

Before SHIPMAN, Circuit Judge, and WHEELER and BROWN, 
District Judges. 

WHEEIEK, District Judge. This is a writ of error to review a 
judgment of the circuit court on a verdict directed for the défend- 
ant against the plaintiff in error in an action on a statutory bond 
for government work. The prosecutor and one of the plaintiffs in 
error are citizens of the same state, and one aasignment of error 
rests upon this, as showing want of jurisdiction. The statute (28 
Stat. 278, c. 280) provides that such a coutractor shall "be required 
before commencing such work to exécute the usual pénal bond with 
good sufBcient sureties, with the additional obligations that such 
contracter or contractors shall promptly make payments to ail per- 
109 F.— 52 
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sons supplying him or them labor and materials in the prosecution 
of the work provided for in such contract; and any person ot per- 
sons making application therefor, and furnisMng affidavit to the 
department under the direction of which said work is being or has 
been prosecuted, that labor or materials for the prosecution of such 
work has been supplied by him or them, and payment for which has 
not been made, shall be furnished with a certified copy of such con- 
tract and bond, upon which said person or persons supplying such 
labor and materials shall hâve a right of action, and shall be au- 
thorized to bring suit in the name of the United States for his or 
their use and beneât, against said contracter and sureties and to 
prosecute the same to final judgment and exécution." This bond 
was given in pursuance of this statute, and one of its conditions 
is that the contracter "shall promptly make fuU payments to ail 
persons supplying him labor or materials in the prosecution of the 
work provided for in said contract." The judiciary act of 1875 
(18 Stat. 470) gave the circuit courts jurisdiction of suits of a civil 
nature, "arising under the constitution or laws of the United 
States," where the matter in dispute exceeded, exclusive of costs, 
the sum or value of fôOO. This provision was brought into the act 
of 1887, corrected by that of 1888, where the sum or value, exclu- 
sive of interest and costs, exceeds |3,000. 25 Stat. 433. This ac- 
tion is exclusively an action upon the bond, and maintainable only 
as such by virtue of the statute providing for such a bond, and giv- 
ing an action upon it to the prosecutor. The suit is therefore dis- 
tinctively one arising under the laws of the United States, and, as 
the matter in dispute greatly exceeds |2,000, jurisdiction under 
thèse acts is clear. In U. S. v. Henderlong (C. C.) 102 Fed. 2, much 
relied upon for the plaintiff in error, the matter in dispute was only 
11,262.25, which was too small for jurisdiction under this clause of 
the act of 1887; and it was held that a suit in this form for the use 
and beneât of a prosecutor was not such a "controversy in which 
the United States are petitioners or plaintiffs" as to give jurisdic- 
tion under that clause, which is not limited by the amount in dis- 
pute. That case does not seem to hâve any bearing upon this. 
The plaintiff in error MuUin is not an obligor on the bond, and, as 
this is a suit directly upon the bond, he cannot be held liable for a 
breach of this condition. The judgment must therefore be reversed 
as to him. The judgment is separable, and the suit may be discon- 
tinued as to him. This makes an examination of the assignments 
of error in favor of the other plaintifiE in error necessary and proper. 
Thomas J. Regan was the contracter and an obligor en the bond. 
Gottfried Krueger, Martin Bume, and M. A. Mullin, one of the plain- 
tiffs in error, were indemnitors of the Pidelity & Deposit Company, 
the other obligor, and plaintiff in error, for Regan. The Chapin- 
Hall Lumber Company, the prosecutor and défendant in errer, made 
a contract with Regan in writing for furnishing the materials and 
labor at agreed priées, and setting forth that: 

"Elghty (80) per cent, of amount due for work actually done and materlal 
put In place wlll be pald for on or about the first of each and every month 
as the work progresses; remalning (20) per cent, upon the anal completion 
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and acceptance of the work by the United States government: provlded, that 
In each of the said cases a certiâcate shall be produced, signed by the super- 
intendant In charge of construction, for the said party of the first part, to the 
effect that the work is done in accordance with drawings and spécifications, 
and to the satisfaction and approval of ofiBcer in charge of work for the said 
U. S. government." 

Regan gave up, and, with the consent of ail concerned, Krueger, 
Burne, and Mullin took up the completion of the works under the con- 
tract with the government for him; and the Chapin-Hall Lumber 
Company kept on and furnished the materials and labor to them 
under the contract with Regan. Question is made whether this 
furnishing of materials and labor is covered by the bond. The stat- 
ute required the obligation of the bond to be, and that of this bond 
is, that Regan should promptly make payment to ail persons sup- 
plying him labor or materials for the prosecution of the work. The 
Ghapin-Hall Lumber Company cornes within the description. It 
supplied materials and labor for the prosecution of the work, under 
contract with him, to those who by agreement of ail rightly stood 
in his place. This was supplying him, within the terms of the bond, 
and what was so supplied and not promptly paid for would be re- 
coverable on the bond. The circuit court seems to hâve been quite 
right in holding that the certifieates showing the amount of labor 
and materials for which 80 per cent, was due showed equally well 
the amount for which the remaining 20 per cent, would become due, 
which would be "upon the anal completion and acceptance of the 
work," which had not elapsed when this suit was brought. Pay- 
ment when due is prompt payment; and by the terms of the con- 
tract none of the 20 per cent, would hâve then become due for labor 
and materials supplied under the contract if it had been fulfllled by 
the contractor, and there would hâve been no breach of the bond as 
to this. But there had been successive failures to make payment 
of the 80 per cent, according to the contract, and the prosecutor 
appears to hâve thrown it up for thèse failures, and to hâve claimed 
that the 20 per cent, on ail the certifieates thereby became due. 
There is no provision in the contract that any failure to pay should 
make any installments due that were not otherwise due, but the 
provisions for furnishing the labor and materials and for payment 
of the 80 per cent, are reciprocal, and such failure would of itself 
be such a breach by the contractor as to justify the contractor in 
refusing to proceed under it, and treating it as rescinded, which 
was done. Then there was. no provision left postponing the pay- 
ment of the 20 per cent., and that became due with the rest. Con- 
struction Go. V. Seymour, 91 U. S. 646, 23 L. Ed. 341. The case was 
tried upon an answer setting up that the prosecutor had "been paid 
any and ail sums to which it may at any time hâve been entitled 
from the défendants or either of them." Upon the undisputed 
facts, this issue could be found only for the plaintiff, and such a 
flnding was properly directed by the court to include the 20 per 
cent, furnished and not paid for, which had become at once due, as 
well as for what had been furnished on which nothing had been 
paid. Prompt payment had not been made, and the verdict was 
properly made to include the surety company. American Bonding 
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& Trust Oo. V. U. S., 15 App. D. C. 397. If the contractors wonld 
hâve retained the 20 par cent, for security for completion of the con- 
tract by the prosecutor, they should hâve fulfilled on their part by 
making the payments required of them, which might be necessary 
to enable the prosecutor to fulfill. If they had been made, the pros- 
ecutor would hâve been in fault for want of fulfillment, and the con- 
tractors could hâve completed the work at the expense of the pros- 
ecutor, and hâve relied upon the 20 per cent, for reimbursement. 
As it was, the failure of the prosecutor to fulfill fell back upon the 
failure of the contractors. 

Some spécial questions are raised as to payments made by the 
contractor to others instead of to the prosecutor, which were dis- 
allowed for want of authority from the prosecutor to make them, 
and otherwise. That ail the labor and materials estimated for and 
certifled to were actually furnished was expressly admitted, aud 
that ail the rest recovered for was delivered was proved without 
contradiction by the certifying oflûcer. ïhat any which was recov- 
ered for had been paid for to the prosecutor is not claimed, except 
as to an alleged mistake in taking figures from the certificates and 
receipts, and every allowance about which there was any dispute of 
fact appears to hâve been made in favor of the défendants. There- 
fore further référence to them in détail hère seems unnecessary. 
The alleged mistake arises upon the certiflcate and receipt of Jan- 
uary 5, 1898, for December before, — Exhibit X, — which might be 
construed as showing that |625.04 had been previously paid that 
was not reckoned. This was peculiarly within the knowledge of 
the contractors, who had the certificates and receipts, but it ap- 
pears to hâve escaped attention, and no exception was taken ap- 
plying to this item; and the mistake in respect to it, if any, can- 
not be corrected hère. Interest upon the 20 per cent, was objected 
and excepted to, but it does not appear to hâve been allowed for any 
time before the principal became, by breach of the contract, due and 
recoverable. After that it was an incident to the amount due, for 
which payment was assured by the bond. Judgment against Fi- 
delity & Deposit Company afiarmed, with costs. 



HALSTBD V. FOEEST HILL 00. 
(Circuit Court, D. West Virginia. June 8, 1901.) 

1. Equitt— Rehbaking— Time for Filing Petitioît. 

A decree entered on the report of a master, to which exceptions were 
flled and argued, flxing the amount and priority of daims against an 
Insolvent corporation, and ordering a distribution of the fund arislng 
from a sale of Its property, is a flûal decree, from which an appeal lies, 
and, under equlty rule 88, a pétition for a rehearing cannot be enter- 
tained after the expiration of the term at which the decree was entered, 
and it is Immaterial that a portion of the fund is still in court and un- 
distributed at the time the pétition Is flled. 

S. Samb— Bill of Rbvibw— Grounds. 

A fédéral court of equlty cannot entertain a petitloij In the nature of 
a blll of revIew which is not flled until after the time bas expired for 
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taklng an appeal from the deeree sought to be revlewed, nor îf flled In 
time, -where the only ground alleged as the basls for such pétition Is 
that the petitioner, who was plaintiff In the suit, holds a claim agalnst 
the défendant which he was entitled to hâve allowed by the deeree, but 
which he failcd, through his own lâches, to présent to the master or the 
court. 
8. Rbceivers — DuTY TO Report Claims. 

It is no part of the duty of a receiver appointed to talje charge of and 
manage the property of an insolvent corporation to report to the court 
for allowance a claim In behalf of the plaintiffi in the suit for rent accru- 
ing during the receivership for property leased by plaintiff to the cor- 
poration; but such duty devolves on the plaintiff. 

A. Burlew, for plaintiff. 
George E. Price, for défendant. 

JACKSON, District Judge. This case is now being heard upoa 
the pétition of John Halsted, the plaintilï, for a rehearing, claiming 
that certain rents and royalties which had accrued while the prop- 
erty was in the hands of a receiver of this court had not been paid 
and allowed to him, amounting to $2,300. Upon the 23d day of De- 
cember, 1897, a final deeree was passed, afiirming a very exhaustive 
report of the master, and settling ail the questions involved in the 
case, from which no appeal was taken, nor was it intimated to the 
court that the parties in the case desired to take the case to the ap- 
pellate court. On the 6th day of October, 1898, — nearly a year after 
the entry of this final deeree, — the plaintiff flled his pétition, claim- 
ing that there were certain rents and royalties which had not been 
paid to him by the receiver. On the llth day of January, 1899, the 
question arising upon this pétition was argued by counsel, and de- 
cided by the court, and a deeree was entered dismissing the pétition ; 
the court holding that the deeree of December 23, 1897, was a final 
deeree, and that it had no power then to reopen it. On the 16th -day 
of January, 1899, Halsted flled another pétition, accompanied with 
an affidavit, asking the court to set aside the last order, by which his 
former pétition had been dismissed, and on the lOth day of May, 
1899, the receiver flled his pétition, stating that the claim of Halsted, 
set up in his pétition, had not been paid, and asking that it be allowed 
and paid. Upon thèse last two pétitions, the court is again asked to 
disturb its deeree, and open it up, and set it aside, after the deeree 
has stood for over a year; two terms of the court having transpired 
before any steps were taken by the petitioners in regard to it. The 
application for a rehearing is made under equity rule 88, and that 
rule provides that : 

"No rehearing shall be granted after the term at which the flnal deeree 
of the court shall hâve been entered and recorded, if an appeal lies to the 
suprême court; but if no appeal lies, the pétition may be admitted at any 
time before the ending of the next term of the court, in the discrétion of the 
court" 

The deeree in this case passed the 23d day of December, 1897, dis- 
posed of ail the questions that arose upon the pleadings, and made a 
final distribution of the assets of the Forest Hill Company. There is 
no contention that an appeal did not lie from the deeree at the time 
it was rendered. In fact, it was conceded that the deeree was final, 
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and disposed of ail the claims arisîng in tlie case. For this reason 
the court declined, upon the hearing of the flrst pétition, to reopen 
the decree. The last pétition by Halsted was flled on the 16th day of 
January, 1899, and the receiver, George W. Patton, flled his pétition 
on the lOth day of May, 1899. In the view I take of this case, even 
if this was not a final decree, from which an appeal could be taken 
(two courts having intervened, since the decree was entered, before 
the flling of the last two pétitions), it is too late, under rule 88, now to 
consider them. The only question left for the court to détermine is 
whether this decree is a final one. 

It was held in the case of Hoffman v. Knox, 1 0. C. A. 533, 50 Fed. 
484, that a decree fixing the priority of claims against an insolvent 
corporation, directing the sale of its property for their payment, is a 
final decree, within equity rule 88, relative to rehearings. Mr. Chief 
Justice Fuller delivered the opinion of the court. The case we hâve 
under considération falls within the ruling held by the chief justice 
in that case. Hère is a final decree which confirms the master's re- 
port, fixing the priority of the claims against the défendant company, 
which was insolvent, and directing their payment. The realty in this 
case was in no wise involved, except the leasehold interest which the 
plaintiff had granted to the défendant company; but as there was 
no prayer in the bill for the sale of the leasehold, but simply a prayer 
invoking the power of this court to require the défendants to adjust 
and settle with the plaintiff his claim set up in the bill, there was no 
occasion for any decree of sale of the leasehold. But the court, in 
confirming the commissioner's report, passed a decree which directed 
the distribution of |9,468.25 as assets of this insolvent company. In 
the case of French v. Shoemaker, 12 Wall. 86, 20 L. Ed. 270, it was 
held that a decree was final which settles ail the rights of the parties 
involved in the pleadings. In this case the rights of ail the parties 
were settled as they were presented in the pleadings. The question 
that arises upon this pétition was not before the court, nor was the 
attention of the court called to it. The claim of the plaintiff that the 
receiver bwes him $2,300 for uncollected rents was not presented or 
proved before the master, nor was it presented to the court at the 
time the court passed upon the exceptions to the master's report. 
No allusion whatever was made to it in the master's report, though 
the plaintiff was before the master, and presented his claims against 
the défendant company, which were passed upon by the master in his 
report. Can it be said, where a case has been referred to a master, 
his report made up, and returned to the court, and exceptions filed 
to the report, and passed upon, and a decree passed afflrming the 
master's report, and ordering a distribution of the fund, that it is 
not final ? I think not. If it is final, and the time has elapsed when 
a motion for a rehearing can be entertained by the court under rule 
88, the court must reach the conclusion that it is too late to entertain 
the pétition under that rule. It is a well-established rule of law that, 
af ter the term has ended, ail final judgments and decrees of the court 
pass beyond its control, unless motions should be made to modify or 
correct the decree during the term of the court at which the decree 
is entered. In the case of Brooks v. Kailroad Co., 102 U. S. 107, 26 
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L. Ed. 91, it was held that "a pétition for a rehearing cannot be filed 
after the term at which the judgment was rendered." TMs opinion 
was delivered by Mr. Cbief Justice Waite, for the court, and he cites 
a number of authorities to sustain his position. In tbe case of Cen- 
tral Trust Co. V. Grant Locomotive Works, 135 U. S. 224, 10 
Sup. et. 736, 34 L. Ed. 97, the court holds that, where a decree is 
final, the court could not vacate it, by its own motion, after the 
close of the term, and cites McMicken v. Perin, 18 How. 507, 15 L. 
Ed. 504. In the case of Eoemer v. Simon, 91 U. S. 149, 23 L. Ed. 
267, it is held that a court which hears and disposes of a case "can 
grant a rehearing during the term at which the final decree was 
rendered, but not thereafter." Without further discussing the right 
of a party to flle his pétition for a rehearing after the term has 
elapsed at which the decree was rendered, I reach the conclusion 
that the circuit courts of the United States bave no power to set 
aside their decrees in equity after the term at which they were ren- 
dered, when an apeal lies to the appeUate court. This question 
has been so frequently before the suprême court of the United States, 
and it has been so universally settled that a court has no such power 
after the term has passed, that it would seem to be useless to cite 
ail the cases that are to be found in the reports of the United States 
to sustain this position. 

But it is claimed that the court should consider this pétition in 
the nature and character of a bill of review. The first answer to this 
position is that it is a well-settled principle that a bill of review will 
not lie after the time for taking an appeal has passed. Thomas v. 
Brockenbrough, 10 Wheat. 146, 6 L. Ed. 287; Shelton v. Van Kleeck, 
106 U. S. 532, 1 Snp. Ct. 491, 27 L. Ed. 269; Central Trust Co. v. 
Grant Locomotive Works, 135 U. S. 207-224, 10 Sup. Ot. 736, 34 
L. Ed. 97. In this case, as we bave seen, the time for an appeal had 
passed before the filing of the pétitions. This would seem to dispose 
of the right to file the pétition as a bill of review. But, if this were 
not Bo, a bill of review could only be entertained on two grounds — 
First, for mistakes apparent upon the face of the record; second, for 
after-discovered évidence. This principle has been settled so often by 
the highest courts of the country that it would hardly seem necessary 
to cite authority to sustain it. In the case of Nickle v. Stewart, 111 
U. S. 776, 4 Sup. Ct. 700, 28 L. Ed. 599, in a very short opinion deliv- 
ered by Mr. Chief Justice Waite, the court held that, a bill of review 
"showing no errors of law on the face of the record, and not alleging 
a discovery of new matter since the rendering of the decree, the 
court below properly refused leave to file it." In the case under con- 
sidération there is no prêteuse that there was error apparent upon 
the face of the record, under the pleadings in the cause, nor does it 
allège the discovery of new évidence sine»; the rendering of the decree. 
The only ground set up is one of lâches; that is, that the plaintifE in 
this action neglected to produce and set up his claim for $2,300 rent, 
which was royalty, while the property was in the hands of the re- 
ceiver, and also a neglect upon the part of the receiver to make a 
report of the same, and lay it before the master who passed upon this 
case. This neglect or omission on the part of the plaintifE was his 
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own neglect. It was his dûty to présent ail the daims that lie hacl 
against the défendant company before the master, and to proye the 
same. After he neglected or omitted to do so, it is too late for the 
court to rectify an omission of that character after the rights of 
other parties had been adjudicated and settled by the decree. He 
would bave just as much right to corne before the court after ail the 
f unds had been distributed as he bas now. It is true that there are 
funds in the registry of the court which the petitioners claim are 
under the control of the court. But it is a mistake to suppose tlie 
funds are under the control of the court. They bave long since been 
appropriated and directed to be paid by the decree of the court to the 
creditors as ascertained by the master's report in this cause, and in 
the opinion of the court it would be error for it now to interfère 
with that decree. The fact that thèse funds had not been paid out, 
by reason of some disagreement between counsel as to the costs of 
the case (the clerk having been notified not to do so until that diffl- 
eulty was settled), does not of itself confer jurisdiction upon the 
court to change or alter a decree which has passed beyond its control, 
and make a new distribution of this fund. The court has no povver 
to alter or change a decree except nnder the rules governing a court 
of equity as prescribed by the suprême court for its action; and, 
as we hâve seen, the pétition has been presented too late for the con- 
sidération of the court in that respect. In the case of Central 
Trust Co. V. Grant Locomotive Works, supra, the court, in delivering 
its opinion, referred to the case of Fosdick v. Schall, 99 U. S. 233, 25 
L. Ed. 339, and used the following language: "There was a fund in 
court in that case, but in principle the orders hère are the same ;" 
and the court refused to interfère and disturb the decrees of the 
court, stating that no résistance upon the merits had been made, and 
no apiieal from the decrees had been entered. 

I regret that the matter is beyond the power of the court to consider 
this pétition upon its merits, and to order another référence to the 
commissioner to report upon the validity of the claim that is set up 
by the plaintiff in this pétition. Upon the pétition filed by the re- 
ceiver, I am of opinion that it was no part of his duty to lay the claim 
of the plaintiff before the commissioner. His duty was to manage 
and control the property as directed by the court under its decree. 
It does not appear that he was at any time charged with neglect or 
mismanagement of the property. The power conf erred upon him re- 
quired him to manage the property to the best interests of ail con- 
cerned. He was "directed to take immédiate charge of ail the said 
property, assets, books, papers, and accounts, wherever the same be 
found; to collect ail indebtedness due the défendants on account of 
or growing out of said business, and to care for and préserve ail the 
said property until the further order of this court." In this respect 
he appears to hâve fully discharged his duty. He did not, under the 
decree, represent the plaintiff any more than he did the défendant 
company and its creditors. It was no part of his duty to flle before 
the commissioner the claim under considération. That was alone 
the duty of the plaintiff or his counsel or agent. It was not done. 
I cannot relieve the plaintiff, because of his lâches, either upon his 
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own pétition or tliat of the receiver, from the effect of tlie anal de- 
cree in this cause. For the reasons assigned, the pétition will be 
dismissed, without costs. 



KOBBRTS & CO. r. TAFT et aL 

(Circuit Court of Appeals, SIxth Circuit Juiy 2, 1901.) 

No. 935. 

1. Municipal Corporations— Refunding Bonds— Construction op Statutes. 
Rev. St. Oliio, ^ 2729a, 2729b, authorizing tlie sinklng-fund commis- 
sloners in citles of tlie first class to issue bonds to refund tlie bonded 
debt, sliouid be construed witti section 2701, autliorizing cities to is- 
sue such bonds, and section 2709, providing that bonds so issued sliouid 
be sold to the higliest and best bidder after 30 days' notice by adver- 
tisement, since ail such sections are in pari materia; and It is imma- 
terial that the sections were adopted at différent times, and are found 
in différent chapters. 

8. Same — BiDS— Sales. 

A contract by the trustées of the sinklng fund of the city of Cin- 
cinnati for the sale to a banking company of an entire issue of refund- 
ing bonds, without having advertised for or received bids therefor, is 
unauthorized and void, under Kev. St. Ohio, § 2709, providing that such 
bonds shall be sold to the highest bidder after 30 days' notice by ad- 
vertisement. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

This is a bill flled for the purpose of compelling the spécifie performance 
of an agreement made June 15, 1898, between the complainant, Roberts 
& Co., and the trustées of the sinking fund of the city of Cincinnati, for the 
refunding of certain bonds of that city, amounting to $15,610,000, at par 
value. ïhe bonds whlch it was proposed to refund were to mature on dif- 
férent dates from 1902 and 1909, and bore interest at rates varying from 6 
to 7% per cent. Roberts & Co. is a New York banking corporation, and in 
the agreement is denominated "ïhe Bankers." ïhe agreement, after recit- 
ing approximately the issues of outstanding bonds, and the purpose of the 
trustées of thé sinking fund to refund them by an issue of bonds to be called 
"Cincinnati Consolidated Sinking-F'und Bonds" of the character described 
in sections 2729a and 2729b of the Revised Statutes of Ohio, and reciting fur- 
ther that ïhe Bankers proposed to purchase a sufficient number of said re- 
funding bonds to refund said outstanding bonds upon the terms thereinafter 
stated, runs on as follows: "Now, therefore, this agreement wltnesseth that 
the trustées agrée to sell and dellver to ïhe Bankers, and The Bankers agrée 
to buy and accept from the trustées, so many of the refunding bonds hereln- 
after described as can be lawfully issued and shall be necessary to be sold 
to provide for the refunding of the several issues of bonds above described, 
subject to the following réservations and conditions." After providing, in 
paragraph 1, for the dénominations; a rate of interest at 3% per cent, pay- 
able semiannually; that the bonds should bear date of the Ist day of .Taiiu- 
ary or of Juiy in the year when they should be delivered to ïhe Bankers; 
and that they should be due in 50 and redeemable in 30 years from their 
date, the agreement proceeded as follows: "(2) For the refunding bonds thus 
to be purchased by The Bankers they shall make payment at the time of 
delivery, in the manner hereinafter provided, either in cash or in outstand- 
ing bonds of the issues to be refunded. If said payment be in cash, it shall 
be the par value of the bonds thus paid for, with accrued interest until the 
time of such payment. If such payment be in outstanding bonds, the same 
shall be accepted by the trustées at priées which would yield or represent 



826 109 FEDERAL REPORTER. 

to the City of Cincinnati an annual retum of three and one-balf per centum 
(8îé) per annum, upon tlie cost of said bonds to said city, said prices and sald 
annual return to be flgured in accordance with 'Priee's Stock Values'; the 
uumber of days, months, and years in sucb computation to be tlie uuexpired 
term between the date of the dellvery of said outstanding bonds by The 
Bankers to the trustées, and the date of the maturity thereof . As it is prob- 
able that the larger part of the outstanding bonds delivered by The Bankers 
to the trustées wlll be delivered by them before maturity, and therefore at a 
premium over and above the par value of said bonds, such premlum may, 
at the option of the trustées, be paid in cash or in refunding bonds, or partly 
in each. (3) The Bankers may only purchase refunding bonds for cash 
within ninety (90) days next before the maturity of each of the issues first 
above mentioned, and then only to the amount of outstanding bonds matur- 
ing within said ninety (90) days. Unless enough bonds of any Issue to be 
refunded bave been delivered to the trustées prior to ninety days before tbe 
maturity of such Issue to satisfy the trustées that means of payment of the 
outstanding bonds will be provlded by The Bankers in cash ou or before 
maturity, the trustées shall be at llberty to take such proceeding to provide 
the required money as to them may seem necessary. Ali outstanding bonds 
above descrlbed as and when acquired by The Bankers shall be by them 
promptly tendered to the trustées. Upon such tender by The Bankers to 
the ti-ustees of any outstanding bonds more than ninety (90) days befoi-e the 
maturity of the bonds so tendered, the trustées shall accept the bonds so 
tendered, and pay the par value thereof, and the premium, if any thereon, 
wIth refunding bonds and cash as above provlded. If The Bankers shall 
fall to deliver said outstanding bonds under this contract to the trustées in 
amounts and at times as foUows, vlz.: Not less than flve hundred tliousand 
dollars ($500,000) on or before the first day of January, 1899; not less than 
one million dollars ($1,000,000) on or before the flrst day of .Tuly, 1899; not 
less than one million five hundred thousand dollars ($1,500,000) on or before 
the first day of January, 1900; not less than two million dollars ($2.000,000) 
on or before the first day of July, 1900; not less than two million five hun- 
dred thousand dollars ($2,600,000) on or before tbe first day of Januury, 1901; 
not less than tbree million dollars ($3,000,000) on or before tbe flrst day of 
July, 1901; and not less tban tbree million flve hundred thousand dollars 
($3,500,000) on or before the first day of January, 1902,— then, and upon any 
such fallure, and at any tlme wbile the same continues, and notwithstand- 
Ing a prior fallure of similar nature may bave been waived, the trustées may, 
at their option, terminate this contract by giving tbirty days' written notice 
to The Bankers of their élection so to do; and such termlnation shall abso- 
lutely diseharge and put an end to thIs agreement, and the rights and llabili- 
ties of ail parties and their assigns therermder, and shall release The Bank- 
ers and their assigns from ail damages and claims for damages whatBoever 
upon or arising out of this contract or any part thereof." Subordinate stip- 
ulations foUow, wbich, in the view taken of the case by tbe court, are un- 
necessary to be recited. Tbe défense principally relied on for the city rests 
upon tbe ground that the agreement, being substantially one for the sale 
of tbe proposed new bonds of the city to Tbe Bankers as purchasers, and 
having been made wlthout advertising them for bids, and then dlsposing 
of them to the bighest bidder, as required by section 2700 of tbe Revised 
Statutes of Ohlo, was unauthorized, and is void. Section 2701, wbich con- 
talns tbe gênerai grant of power to municipalities to borrow money and issue 
bonds for tbe purpose of extending tlme of payment of existing Indebtedness, 
and section 2709 just mentioned, together with sections 2729a and 2729b, un- 
der the autbority of wbich the trustées of tbe sinking fund professed to 
aet, are as follows: 

"Sec. 2701. The trustées or councll of any municipal corporation for the 
purpose of extending the tlme of the payment of any indebtedness wbich, 
from its limita of taxation such corporation is unable to pay at maturity, 
shall bave power to issue bonds of such corporation or borrow money so as 
to change, but not increase, tbe indebtedness, in such amounts and for such 
length of tlme and at such rate of interest as council may deem proper, 
not to exceed the rate of eight per centum per annum." 



ROBERTS & CO, ▼. TAFT. 827 

"Sec. 2709. In no case shall the bonds of the corporation be sold for less 
than their par value, nor shall such bonds, when so held for the beneflt of 
such slnking fund or debt, be sold, except when necessary to meet the 
requirements of such fund or debt. AU sales of bonds, other than to the sink- 
ing fund, by any municipal corporation, shall be to the highest and best bid- 
der, after thirty days' notice, in at least two newspapers of gênerai circula- 
tion in the county where such municipal corporation is situated, setting f orth 
the nature, amount, rate of Interest and length of time the bonds haVe to 
run, with time and place of sale. * * * Provided, further, that when it 
shall appear to the trustées or council of any municipal corporation to be 
for the best interests of such corporation to renew or refund any bonded 
indebtedness of such corporation which shall not hâve matured, and thereby 
reduce the rate of interest thereon, such trustées or council shall bave au- 
thority to issue for that purpose new bonds, with semiannual interest cou- 
pons attached, and to exchange the same with the holder or holders of 
such outstanding bonds If such holder or holders shall consent to make 
such exchange and to such réduction of interest, but the rate per annum of 
interest on any such new bonds thus issued in exchange by any city of the 
flrst class, or by any. city of the flrst or second grade of the second class, 
Bhall not exceed four and one-half (4%) per cent. * • ♦ Such new bonds 
shall not In any case be so issued in an amount in excess of such outstand- 
ing bonded indebtedness so to be renewed or refunded and may be in such 
dénominations aud payable at such time or times, and at such place, as 
may be determined by such trustées or council." 

"Sec. 2720a. Be it enacted by the gênerai assembly of the state of Ohio, 
that the sinklng fund commissioners in cities of the flrst grade of the first 
class, for the purpose of refunding the bonded debt, exclusive of street 
improvement bonds of the city for which such trustées act, at a lower rate 
of interest, and for the purpose of buying the fee-simple or real estate held 
by the city under perpétuai leases, wlierein is secured to the city the option 
to buy the fee-simple at a flxed price, aud where the mouey to buy can be 
procured at a smaller rate of interest on the price than is represented by 
the stipulated rents, shall hâve power to make and issue the bonds of such 
city, with coupons or registered, due flfty years and redeemable thirty years 
from date, bearing interest at a rate not greater than flve (5) per centum 
per annum, payable semi-annually, to an aggregate amount not exceeding 
twenty-six millions of dollars, to be known as the * * * consoIidated 
slnking fund bonds (fllling the blank with the name of the city issuing the 
bonds). The bouds shall be signed by the président of the trustées of the 
slnking fund, countersigned by the auditor of the city, and hâve the seal 
of the city issuing them afflxed. 

"Sec. 2729b. Such of the bonds. In thls act provided for, as may be In- 
tended and used for refunding bonded debt, which is payable out of or 
chargeable upon a spécial fund or spécial source of revenue, or is secured 
in whole or in part by any pledge or lien, shall be so lettered and numbered 
as to show the debt to which it is applicable. The secretary of the trus- 
tées of the sinklng fund shall keep separate accounts of the proceeds and 
application thereof of bonds used to refund such debts, and of the revenues 
and sinklng fund applicable to each class of said bonds, unless and until 
otherwise provided by law. Purchasers of any bonds authorized by thia 
act shall not be held responsible for the application of purchase money. 
The property, crédit and revenues of the city issuing bonds shall stand 
pledged alike for ail the bonds issued, wlthout priority of right of any 
part of the bonds so issued by reason of priority of the date or sale of the 
same, or for any other reason." 

Wlthln a few weeks after the making of the foregoing agreement, one 
George Guckenberger filed a pétition in the court of common pleas of Ham- 
llton county in behalf of himself and the other taxpayers of the city and 
of the city itself against the trustées of the sinklng fund and the city, 
praying that the défendants therein be restrained from executlng or per- 
formlng the aforesald agreement; the principal ground of the pétition be- 
ing that it had been made wlthout offering the refunding bonds to the high- 
est bidder, and that the bonds were salable at a premium of not less than 
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4 per cent The défendants appeared, and contested the pétition. A de- 
crée havlng been passed In favor of the petltloner, the case was taken by 
appeal to the suprême court of the state of Ohio, where the decree was af- 
firmed (Olty of Cincinnati v. Guckenberger, 60 Ohlo St. 353, 54 N. E. 370); 
that court belng of the opinion that the disposition of the new bonds was 
controlled by the requirement contalned in section 2709 that they shouîd 
be offered at public sale to the best bidder. Tliat court also held that the 
agreèment was one which would require au unlawful increase of the bonded 
debt of the eity. When the présent case was brought on for hearing, Judge 
Thompson, who presided at the circuit, expressed his concurrence in the 
opinion of the state suprême court, and dismissed the bill, and the com- 
plainant has talcen this appeal. 

Lawrence Maxwell, Jr., and A. 0. Cassatt, for appellant. 

J. R. Sayler, E. A. Ferguson, and W. T. Porter, for appellees sink- 
ing-fund trustées. 

C. J. Hunt and Wade H. EUis, Corp. Counsel, for appellees citj 
and trustées of sinking fund. 

Before LURTON and SEVERENS, Circuit Judges, and CLARK, 
District Judge. 

SEVERENS, Circuit Judge, having made the preceding statement 
of the case, delivered the opinion of the court. 

Counsel for the appellant, in their brief and argument, hâve, as 
we think, quite properly moved directly to the décisive question 
in the case, which is whether the construction given by the court 
below to the Ohio statutes giving or affecting the authority of tlie 
trustées of the sinking fund to dispose of the new bonds is the 
correct construction or not. And it cannot be said that the ques- 
tion is wholly free from difficulty, although, upon an attentive con- 
sidération of the subject, we hâve reached a conclusion upon which 
we are comparatively free from doubt. It is clear enough that the 
transaction was for a sale of the new bonds, rather than an ex- 
change of them for the old ones, within the meaning of the statutes 
referred to. The parties thereto properly characterized it as a sale 
and purchase by the terms employed in their stipulations. Old 
bonds were to be taken as part of the purchase money. In that 
way it was expected that the gênerai purpose of taking up the old 
bonds would be promoted at the same time with the selling of the 
new. Moreover, it was provided that some part of the purchase 
price might be paid in cash if paid within a prescribed period of 
time. If, however, the transaction were held to constitute a con- 
tract for a sale in part and for an exchange in part, it would not af- 
fect the conclusion, for the contract can only be enforced, if at ail, 
as an entirety. 

We tum now to see by what statutes the transaction is to be 
governed. In the statement preceding this opinion we hâve set 
forth a copy of section 2701, which enables the municipality to bor- 
row money and issue bonds to provide for the payment of indebt- 
edness which it cannot otherwise meet at maturity; and also a copy 
of section 2709. So much of this latter section as précèdes the 
proviso originally constituted a section embodied in the provisions 
of the chapter of the Ohio statutes relating to the power of mu- 
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nicipal corporations to borrow money and issue bonds. The pro- 
viso was added April 26, 1898. It will be observed that this sec- 
tion, as it was originally enacted, was in gênerai and very compre- 
liensive terms, and it was evidently intended, as it seems to us, 
to control the sale of ail municipal bonds. We do not think it very 
important that the provisions relating to the sinking fund are in an- 
other chapter. The sinking fund is a mère instrumentality in the 
management of the fiscal affairs of the city, and has its spécial fit- 
ness in aiding in the management of the city's bonded debt, and is 
only a part of the gênerai scheme mapped out in chapters 2 and 3 
of division 9 of the statutes. The conditions présent a clear case 
for the application of the rule of construction of statutes which 
are in pari materia, the rule being that ail acts in pari materia are 
to be taken together, as if they were one law. Patterson v. Winn, 
11 Wheat. 380, 385, 6 L. Ed. 500; U. S. v. Babbit, 1 Black, 55, 17 L. 
Ed. 94; In re Distilled Spirits, 11 Wall. 356, 20 L. Ed. 167. The 
rule is equally applicable notwithstanding the provisions are found 
in différent chapters or divisions of the laws, and though they are 
enacted at différent periods of time. Suth. St. Const. 283. And 
again, in the same work, it is correctly said, in section 288: 

"When enactments separately made are read in pari materia, tliey are 
treated as having forrned In the mlnds of the enacting body parts of a 
conneeted whole, though considered by such body at différent dates, and 
under distinct and varied aspects of the common subject. Such a prin- 
ciple Is In harmony with the actual practice of législative bodies, and Is 
essentlal to glve unity to the laws, and connect them in a symmetrical 
System. Such statutes are taken together and construed as one System, and 
the object is to carrj' into effect the intention. It is to be inferred tliat a 
code of statutes relating to one subject was governed by one spirit and 
policy." 

When it was proposed to enact a law providing for the issue of 
new bonds to exchange for old, it was veiy appropriately attached 
as a proviso to the gênerai provisions of section 2709, as that sec- 
tion then stood. This in no wise impaired the force of the original 
enactment, but created an exception permitting an exchange of 
bonds in the circumstances and conditions prescribed. But that 
power was granted to the législative body of the municipality, and 
not to any subordinate body; for it is conceded that the words 
"trustées or council" refer distributively to the "trustées" of ham- 
lets or towns, and to the "council" of cities and villages. It is 
worthy of notice, in passing, that the législature in granting this 
power to exchange bonds did so by express mention of that method. 
It is évident that the trustées of the sinking fund supposed that 
they had authority to make this contract from sections 2729a and 
2729b, which are also set forth in the statement preliminary to this 
opinion. Thèse sections are part of an "act supplementary to chap- 
ter 3," which relates to the sinking fund. This supplementary act 
was passed in 1880. Only the two sections referred to hâve any 
apparent bearing upon the question of construction we are con- 
sidering. Section 2729a grants to the trustées of the sinking fund 
power to "make and issue the bonds of the city" "for the purpose 
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of refunding the bonded debt," and also for the purpose of buying 
the fee simple of real estate held by the city under perpétuai leases, 
if that could be done to the advantage of the city. There is no 
suggestion of making exchange of new bonds for old, and the stat- 
ute seems to contemplate simply the refunding of that species of 
debt. In view of the gênerai mandate contained in section 2709, 
we should expect that ail subséquent législation whieh was merely 
amendatory or supplementary to existing laws in regard to the 
issue and disposition of municipal bonds would be passed in con- 
templation of the gênerai rule already established in regard to 
the disposition of the bonds when issued (admittedly a wise and 
prudent policy), unless the législature should clearly indicate a dif- 
férent intent. No doubt this might be done by a necessary im- 
plication arising upon thç words employed. Hère there is no such 
implication. Beyond doubt the législature intended a sale of the 
bonds which would be necessary to purchase the title to the real 
estate it had in yiew, and, if a différent method were contemplated 
in "refunding the bonded debt," we should expect to find some référ- 
ence thereto. It is true, this is not of itself at ail conclusive, but 
it is one of many signs which ail point to one resuit. Then, in 
section 2729b, we flnd distinct, if not necessary, implications that 
it was intended there should be a sale of the bonds. It is there 
provided that "the secretary of the trustées of the sinking fund 
shall keep separate accounts of the proceeds, and application there- 
of, of bonds used to refund such debts." And, again, "purchasers 
of any bonds authorized by this act shall not be held responsible 
for the application of purchase money." We think, therefore, there 
can be no reasonable doubt that the trustées were mistaken in sup- 
posing that they were empowered to make this contract by the 
above-quoted sections of the act of 1880, whether the contract was 
to be regarded as one for a sale (in which case it must hâve been 
advertised for compétitive bidding), or for an exchange, which the 
council alone, and not the trustées, had power to make. If, upon 
attentive considération, we had found the construction of thèse 
statutes more obscure than it now seems to us, we should hâve been 
inclined to give much weight to what is said to hâve been the inter- 
prétation put upon them by the leamed gentlemen who hâve at 
varions times had charge of the sinking fund. But it is only in 
such case that the court is pernaitted to yield its own judgment. 

It is unnecessary to consider the other question, which is whether 
the exécution of the agreement would unlawfully increase the bond- 
ed debt of the city. Nor hâve we any occasion to consider to what 
extent we are bound by the décision of the suprême court of Ohio, 
since we entirely agrée with it upon the ground on which we rest 
our décision. Tbe decree of the circuit court dismissing the bill 
will be affirmed. 
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UNITED STATES ex rel. COFFMÀN T. NORFOLK & W. RT. CO. et aL 

(Circuit Court, D. West Virginia. June 15, 1901.) 
L Ihterstatk Coumekcb— Makiiahub— FLEADure — Evidekob — Uiîjust Dm- 

CBIMINATI0I7. 

In mandamus under tbe act of congress of March 2, 1889, to compel 
a common carrier to move and transport Interstate trafflc, or to furnlsh 
cars or other faclllties for such transportatlon, on the ground that there 
bas been such a violation of tbe Interstate commerce act of February 
4,. 1887, as preyents tbe relator from baving Interstate trafiBc moved by 
eald common carrier at tbe same rates as are cbarged, or upon terms 
or conditions as favorable as tbose given, by sald common carrier for 
lilie trafflc under slmilar conditions to any otber sbipper, tbe glst of tbe 
whole proceedlng is an unjust discrimination in favor of one sbipper 
over anotber similarly situated. It is for tbe remedy of sucb a wrong 
tbat congress, by tbe act in question, gave tbe fédéral courts tbe power 
of mandamus, and for such a wrong alone. Tbere must not only be a 
discrimination, but it must be an unjust discrimination; and tbat cbar- 
acter of discrimination must not only be pleaded, but it must be proved, 
by tbe relator, otberwise tbe writ of mandamus will be denied him. 

S, Railboadb— Distribution of Equipmknt. 

"Wbile tbe capacity of a sbipper of coal may be greater tban bis allot- 
ment of cars, yet, where such is also tbe case with every other opert- 
tion similarly situated In tbe coal fleld, it is the duty of tbe railroal 
Company, -when the supply of coal cars is short, to prorate the suppiy 
on hand, without unjust discrimination, among ail the operators, Includ- 
ing the sbipper in question. 

8. Saue — Spécial Cars. 

A railroad company's duty to allot cars without unjust discrimination 
among coal sblppers cannot be altered by tbe furnlshing of spécial cars 
to tbe railroad company by one sbipper, to be used exclusively In the 
transportatlon of coal for that sbipper, wbetber tbe cars are sold by 
the sbipper to tbe railroad company on the Installment plan, or the 
sbipper retains tltle to the cars. If the cars are purchased from tbe 
shipper by the railroad company on the installment plan, the company 
tbereby becomlng interested therein at once, and flnally the absolute 
owner thereof , tben, in tbe event of an exclusive application of tbe same 
to the business of tbat shipper, tbere never would be a tlme, from first 
to last, durlng which the railroad company, by such a course, would 
not be devoting roiling stock which it owns, or in wblch it is interested 
as a common carrier, to the demands of one shipper to the exclusion of 
others similarly situated, which it may not do; or, even if it should 
never become Interested in, or the owner of, the cars, stiU it may not 
rent its tracks or permit tbem to be appropriated by any one to the 
détriment of other sblppers whom it should serve to the uttermost; and 
In the stress of unusual business such spécial cars in its service would 
bave to be applied to the accommodation of ail sblppers aiike. 

4. Same— System op Coal- Car Distbibution. 

A System of coal-car distribution which a railroad company bas ap- 
plied In a glven fleld, If that System, under tbe clrcumstances and condi- 
tions peculiar to that fleld, be a reasonable one, and falr to ail, and is 
applied to ail allke, afCords no Just cause of complalnt on tbe part of 
any shipper. 

<Byllabus by the Court) 

Mandamas. Issue having been joined upon the writ of alternative 
mandamus and respondents' return thereto, this cause came on for 
trial before the court without a jury, both sides, by a stipulation 
filed, agreeing that the issues of fact upon the pleadings might 
be tried and determined by the court, and expressly waiving a jury. 
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Harold A, Eitz and B. M. Ambler, for relater. 

J. F. Brown, John H. Holt, and Jos. I. Doran, for respondenta. 

JACKSON, District Judge. On the 5tli day of January, 1901, 
W. H. Coffman, who is th.e sales agent for the Indian Ridge Coal 
& Coke Company, notifled the agents of the Norfolk & Westei'n 
Railwày Company that he had orders for 4,450 tons of coal, 2,000 
tons of which he desired transported by rail from the mines of the 
Indian Ridge Coal & Coke Company, state of West Virginia, to Lam- 
bert's Point, state of Virginia, there to be loaded upon a vessel, 
which would arrive on the 14th day of said month; and the re- 
miaining 2,450 tons he desired to be transported from the same 
mines to the same port, there to be loaded upon the steamship 
Ohattan, due to arrive on the 17th day of said month; but he further 
informed the railway company that only 2,000 tons of the 2,450 
"was intended for cargo for the steamship, and that the remain- 
ing 450 tons was to be loaded in her bunkers, and need not be loaded 
upon the vessel before the 21st day of the month. The railway 
company began at once to fumish the mines of the Indian Ridge 
Coal & Coke Company with coal cars for tide-water shipment, and 
continued to place at said mines its quota or percentage of ail avail 
able coal cars in the coal field wherein the Indian Ridge is situate, 
having due regard for the needs of other opérations in the field, 
and continued to so furnish cars until the 12th day of January, 
1901; but the cars were not furnished as rapidly as Coffman desired, 
and believing, or pretending to believe, that the railway company 
was discriminating against him in the matter of cars in favor of 
the sales agencies of other coal opérations in the field, gave notice 
that he would, on the 14th day of January, 1901, apply to the cir- 
cuit court of the United States for the district of West Virginia, 
at Charleston sitting, for a writ of mandamus under the Interstate 
commerce act, to compel it to furnish cars for said shipments. The 
application was not made, however, either at the time or place 
named, but was made to the same court at Parkersburg, on the 15th 
day of said month, and on that day an alternative writ of man- 
damus was issued against the railway company commanding it to 
furnish the cars as prayed for in the relator's pétition, or appear on 
the 17th day of said month, and show cause to the contrary. The 
alternative writ recited that the relator, Ooiïman, was the factor 
of the Indian Ridge Coal & Coke Company for the shipment and 
sale of the product of its mines; that he had sold on its account 
2,000 tons of coal, to be delivered at Lambert's Point, there to meet 
the barge R. T. Thomas on the 14th day of January, 1901, for re- 
shipment to Providence, R. I. ; and 2,450 tons, likewise to be shipped 
to Lambert's Point, to meet the steamer Chattan, which was due 
to arrive on the 17th day of said month, 450 tons of which, how- 
ever, was intended for said ship's bunkers, and would not be loaded 
therein until the 21st day of said month; that he had demanded 
of tie railway company the placing of cars at the mines of the 
Indian Ridge for thèse shipments, and that the railway company 
had failed and refused to furnish the same; that Castner, Curran, 
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and Bullitt were the factors and sales agents for many other coal 
opérations situate in the same fleld as the Indian Eidge, and that 
the railway company had been and was promptly and in Ml flUing 
the order^ of Castner, Curran, and Bullitt for cars, and were failing 
and refusing to flll the relator's orders, — that is to say, the railway 
company was discriminating against the relater, in the matter of 
furnishing cars, in favor of Castner, Curran, and Bullitt; that this 
discrimination had lasted for a period of six months; and that the 
relator, in conséquence, could not ship his coal upon as favorable 
tenus as the said Castner, Curran, and Bullitt. On the return day 
of the writ the railway company, and L. E. Johnson, its gênerai 
manager, N. D. Marr, its superintendent, D. E. Spangler, its car dis- 

tributing agent, and Jenks, its local car distributing agent, 

who had been made respondents with the railway company, ap- 
peared, and demurred to the writ, but their demurrer was over- 
ruled, and thereupon they flied their joint and separate return to 
the writ. The return admitted Coflfman's notice to the railway 
company, of his two orders for the 4,450 tons, and his request of 
January 5th for cars in which to ship the same, and alleged in^reply 
thereto that the respondents had at once given orders that the 
cars be furnished him, and that he had been regularly, promptly, 
and daily given his fair pro rata allotment of ail available coal 
cars since distributed in that coal fleld, and that the respondents^ 
were still furnishing him cars in that way to the best of their 
ability. It denied ail discrimination against him in favor of Cast 
ner, Curran, and Bnllitt, or any one else, either with respect to the 
particular shipments in question, or during the six months last past, 
or for any other period, or at any other time. The relator moved 
to quash the return, but his motion was overruled, and issue was 
joined thereon, and a stipulation was filed by both sides waiying 
a jury, and agreeing to try the issue of fact thus raised to the court. 
At the trial the relator, Coffman, was examined on his own be- 
half , as well as his booiikeeper, Mr. Hardie, Mr. Kilpatrick, the prési- 
dent of the Indian Ridge Coal & Coke Company, and Col. Botsford, 
the manager of the mines of said coal and coke company. On be- 
half of the respondents was heard the évidence of L. E. Johnson, 
gênerai manager of the railway company, M. D. Maher, its super- 
intendent of that portion of the road which traverses the coal fleld 
in question, and D. E. Spangler, its gênerai car-service agent. In 
a gênerai way, but accurately, upon the subject of discrimination, 
the évidence of the relator showed: (1) That Coiïman had not re- 
ceived a sufficient number of cars in which to ship as much coal 
as the Indian Ridge mine was capable of shipping. (2) That some- 
thing like 300 cars were weekly distributed to the various coal 
opérations in the fleld in which th'e Indian Ridge is situate, in which 
distribution the Indian Ridge Coal & Coke Company did not par- 
ticipate. (3) That certain arbitraries were allowed certain coal 
opérations in that territory; that is to say, that the Southwest Vir- 
ginia Improvement Company and other coal opérations in the gen 
eral Pocahontas coal fleld were arbitrarily allotted a certain num- 
ber of cars in addition to the allotment to other opérations in that 
109 F.— 53 
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fleld. TTpon behalf of the railway company and the other respond- 
ents it was shown as foUows: (1) That it was true that Coffman 
did not receive a sufficient number of cars at ail times, and in every 
case, in which to ship the fuU output of his principal, the Indian 
Ridge Coal & Coke Company, but that every other coal opération 
in the fleld was in the same situation, and that the possibilities of 
one were not met any more than the possibilities of the other, but 
that each and ail were graded and treated alike without fear or 
favor, without discrimination for either, or against any; that the 
railway had done the best for each it could, and that it did not 
discriminate against any. (2) That the 300 cars, more or less, dis- 
tributed among the other opérations, and in which the Indian Ridge 
did not participate, were cars placed by the railway company at the 
varions mines, not for trafiâc, state or Interstate, but for railroad 
fuel alone; and that the reason why Coffman and his Indian Ridge 
principal did not participate therein was because they had refused 
to sell the railway company its fuel coal upon the same terms that 
it could purchase it from other opérations. (3) That upon the ques- 
tion of arbitrâmes to the Southwest Virginia Improvement Company 
and other opérations, such arbitraries did exist; and that the his- 
tory, explanation, and justification thereof was as foUows: In the 
beginning of the development of the coal territory in this région, 
the Norfolk & Western Railroad was constructed into the Pocahon- 
tas coal field east of the Créât Fiat Top Mountain, and several 
coal developments were made there. Ail thèse flrst opérations 
shipped their coal to the East, or to tide water, exclusively, and 
there was no railroad or coal openings west of said mountain ; and 
at that time the railway company had about 1,500 coal cars with 
which to serve the then existing opérations east of the mountain. 
Subsequently it was determined to extend the railway by tunneling 
through the Great Fiat Top, and down the grades on the western 
side, through the supposed coal fleld beyond. When this had been 
done at great expense, and mines opened on the western slope, 
it was discovered that for eastern shipment of coal it cost flve or ten 
cents more per ton to haul coal from the mines on the western 
slope to tide water than it did from the mines on the eastern slope 
to the same point. This was in conséquence of physical conditions. 
The grades were so steep up the western slope in tide- water ship- 
ment that three engines were required to haul the same number 
of cars to the summit that one engine could haul from the east- 
ern side on to market. In other words, this railway, in conséquence 
of natural location, had two distinct coal flelds on its Une in the 
Pocahontas territory; that is to say, the field east of the Great Fiat 
Top and the field west of the Great Fiat Top. But, in order that 
the eastern opérations might bot hâve Such an advantage over the 
western opérations, in conséquence of the increased freight rate 
to the latter, as would drive the western field ont of the market, 
it wap sought to ascertain some way by which the western opéra- 
tions could be given the same freight rate as the eastern, and the 
eastern given some advantage that would compensate it, and not 
destroy the advantages of its natural location. In conséquence of 
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thèse things, the operators east of the mountain and the opera- 
tors west of tlie mountain agreed, or at least indicated to the rail- 
way Company, that, if the same freight rate east could be applied 
to both fields, it would be entirely satisfactory to those located east 
of the mountain, provided the opérations east of the mountain were 
equalized by receiving in an arbitrary way an additional number 
of coal cars for shipment of coal. This was agreed to by every 
operator in the two fields at the time, east and west, and the rail- 
way Company subscribed thereto by allotting to the opérations east 
of the mountain for their exclusive use the 1,500 coal cars that were 
in existence before the western fleld was opened up. This is the 
history of the arbitraries. (4) That the mines of the Indian Ridge 
Coal & Coke Company are situated west of the Great Plat Top Moun- 
tain, together with 29 other opérations, 8 opérations being east of 
the mountain, and that there are no arbitraries west of the moun- 
tain; and that the Indian Eidge and ail other opérations west are 
treated exactly alike in the delivery of cars to them for the ship- 
ment of coal. (5) That the railway company has now, has had for 
the past six months, and has had from the time of its extension 
into the western division of the Pocahontas coal fleld, a System 
of car distribution, which System, whether good or bad, has been 
uniformly and conscientiously adhered to without the slightest dis- 
crimination between the various coal opérations in that territory. 
This System, in its history and détail, is as follows: The Pocahon- 
tas coal is a soft coal, and, in order to prépare it properly for mar- 
ket, it was discovered to be necessary to screen out the slack, and, 
in order that no waste might occur in conséquence, it was deter- 
mined that this slack should be manufactured into coke. By this 
arrangement the landowners would increase their royalties, the rail- 
way company its freights, and the mine operators or lessees their 
products for market; that is to say, the latter would hâve both good 
coal and good coke for sale, instead of inferior coal alone. The land 
owners, the railway company, and the mine operators ail, in consé- 
quence of this situation, determined to act together for a common 
purpose, and to a common end. The landowners, therefore, re- 
quired ail their lessees or mine operators to construct 100 coke 
ovens for every 500 acres of coal land leased, and the railway com- 
pany agreed to furnish for transportation purposes one and one- 
half coal cars for each coke oven completed, and distribute the same 
among the various opérations in proportion to the number of ovens 
constructed by each. (6) That this was the system of car distribu- 
tion at the time the Indian Ridge Goal & Coke Company entered 
the western field, and it agreed to the arrangement, and worked 
under it without complaint for years. This is shown by the testi- 
mony of its président. (7) That the railway company not only fur- 
nished one and one-half cars for each coke oven as agreed, but has 
f urnished nearly two cars for each coke oven ; and has distributed 
such cars among the opérations in the western fleld without any 
discrimination, and among the opérations of the two flelds without 
any discrimination, except upon the arbitraries as above explained 
and justifled. (8) That the barge R. T. Thomas, on which the flrst 



836 109 FBDERAL RBPORTEB. 

2,000 tons of ooal were to be loaded, did not arrive at tambert'a 
Point on the 14tli day of January, 1901, and bas not yet arrived; 
and that the barge Pendleton was not substituted in its place until 
the 19th day of that month, at which time there was sufl9cient coal 
on hand to load it. (9) Itat the steamer Chattan was reported ou 
the 18th at Lambert's Point, instead of the 17th, and it had preced- 
ence at the pier oyer the barge Pendleton, and was stiU loading 
ahead of the barge as late as the 23d day of said month, at which 
time there was enough coal on hand at Lambert's Point, and in 
transit thereto from the coal fields, to load it and the barge Pendle- 
ton, too. 

When we consider, therefore, the pleadings and proof and the 
act of congress under which this proceeding was instituted, it be- 
comes évident that the peremptory writ of mandamus should be re- 
fused. In the first place, the gist of the whole proceeding is an 
unjust discrimination in favor of one shipper over another simi- 
larly situated. It is for the remedy of such a wrong that congress, 
by the act in question, gave the fédéral courts the power of man- 
damus, and for such a wrong alone. There must not only be a dis 
crimination, but it must be an unjust discrimination; and that 
character of discrimination must not only be pleaded, but it must 
be proved by the relator, otherwise the writ of mandamus will be 
denied him. Act Cong. March 2, 1889 (supplemental to Interst. 
Com. Act Feb. 4, 1887); Interstate Commerce Commission v. Balti- 
more & O. R. Oo., 145 U. S. 276, 12 Sup. Ct. 844, 36 L. Ed. 699; 
Interstate Commerce Commission v. Louisville & N. E. Co. (C. G.) 
73 Ped. 409; Harding v. Eailroad Oo., 1 Interst. Com. E. 104; Perry 
V. Eailroad Co., 5 Interst. Com. E. 97; Brewer v, Eailroad Co., 7 
Interst. Com. R. 224. In the présent case no unjust discrimination 
in favor of Câstner, Curran, and Bullitt was proven. If any dis- 
crimination at ail were shown, such discrimination was fully ex- 
plained and justifled. The only effort, as we hâve seen, at such 
proof, was the arbitraries, which were fully explained, and the 300 
coal cars, in the allotment of which Coffman was not permitted 
to participate by reason of his own fault and refusai. While the 
capacity of the Indian Eidge .mine may hâve been greater than its 
allotment of cars, yet that was shown to be the case with every 
other opération similarly situated in that field. In other words, 
the supply of coal cars was short, and the railway company simply 
prorated the supply on hand, without discrimination, among aU the 
opérations, the Indian Eidge included, which, under ail the authori- 
ties, it not only had the right to do, but was compelled to do. lowa 
Eailroad Commissiohers, 1878, p. 20; Eiddle v. Eailroad Co., 1 
Interst. Com. E. 594. And the railway's duty was not affected in 
the least by proof that the président of the Indian Eidge Coal & 
Coke Company offered to furnish the railway company cars to be 
used exclusively in the tranSportation of coal from the Indian Eidge 
mines : First, because thèse cars were to be purchased of the In- 
dian Eidge by the railway upon the installment plan, the railway 
thereby becoming interested therein at once, and flnally the abeo- 
lute owner thereof ; so that, in the event of an exclusive application 
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of the same to tlie business of the Indian Ridge mines, there never 
would hâve been a time, from flrst to last, during which the rail- 
way Company, by sueh a course, would not hâve been devoting roll- 
ing stock which it owned or was interested in as a common carrier 
to the demands of one shipper, to the exclusion of another similarly 
situated, which it cannot rightfully do. And, secondly, because, 
even if it never should become interested in, or the owner of, the 
cars, still it may not rent its tracks to, or permit them to be ap- 
propriated by, others, to the détriment of other shippers, whom it 
should serve to the uttermost. Even with such spécial cars in its 
service, when the stress of unusual business cornes, the spécial 
cars would hâve to be applied to the accommodation of ail ship- 
pei-s alike. The substance of the whole thing bas heretofore been 
well expressed by Judge Cooley in the following language: 

"It is properly the business of railroad companies to supply to their 
customers suitable veliicles of transportation (Railroad Co. v. Pratt, 22 Wall. 
123, 133, 22 L. Ed. 827), and then to offer their use to everybody impartially. 
If the varieties of trafflc are sueh, and their requirements of roUing stock 
so numerous and diversilled, that this beeomes impractlcable or burden- 
some, so that the aid of their customers beeomes essential or convenient, 
the supply obtained by their assistance cannot, with any justice, be utilized 
by the carrier in such manner as to establish discriminations which would 
otherwlse be inadmissible. The carrier has no right to hire rolling stock 
and then allow it to be used exelusively by one class of persons on such 
terms as will drive out of business those who are compelled to use its 
own rolling stock in a compétitive trafBc." Eice v. Railroad Co., 1 Interst. 
Oom. R. 503. 

In the third place, it was established by the évidence that the 
défendant railway company has a system of car distribution, which 
System it has uniformly applied to ail coal opérations in the Poca- 
hontas field. Therefore, if that system be a reasonable one, having 
been applied to ail alike, there could be no just cause of com- 
plaint on the part of any. But, if it be unreasonable, then the 
uniform application of it might resuit in unjust discrimination. It 
will be seen, therefore, that the unreasonableness of such system 
is put to the test in this case; and on behalf thereof it may be 
said that it was demonstrated upon the trial to be not only unique, 
but exceptionally fair and advantageous to ail concerned. It is 
convenient for the railway, because it is uniform in principle, and 
conduces to the éducation of its employés upon flxed and mathe- 
matical lines; and it is highly advantageous to the coal operators 
— ^First, because of the publicity of its opération. Under it secret 
discrimination by the railway company in favor of one operator 
against another is impossible. Each opération knows the number 
of coal cars owned by the railway company, and the number of 
completed coke ovens in the fleld. Each opération knows the num- 
ber of its own ovens, and the number of its neighbors', and, in con- 
séquence, knows its particular percentage in the allotment of cars. 
There can be, therefore, under such a system, no secret discrimina- 
tion whatever. Secondly, each opération having knowledge of the 
nuiûber of cars, the number of ovens, and its own percentage of 
distribution, knows exactly what car supply it can rely upon, and 
is enabled, in conséquence, to employ its hands, dig, ship and sell 
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its coal accordingly. In other words, each opération attains regu- 
larity in its business. What may be designated as an unreliable 
or mercurial business — that is to say, a business first up and then 
down in volume — is avoided, and ail the bénéficiai results of trust- 
worthy regularity are realized. In addition to this, and as shown 
by the évidence in this cause, the history of the fleld in question 
bas proven the desirability of the system, for it appears that from 
the opening of the fièld until now, notwithstanding the great num- 
ber of coal opérations, and the millions of business done, there bas 
been but a single complaint, and that is the complaint made at bar. 
It is manifest, therefore, that this railway company's system of car 
distribution is not only reasonable, and fair to ail, but evidently 
embodies the best lessons learned from other coal flelds; and the 
court is of the opinion that the system should be approved on ac- 
count of its reaspnableness, and the peremptory writ denied on ac- 
count of the impartiality of its application. 



FRANCIS BKOS. & JELLETT v. HEINE SAFETY-BOILER CO. 

(Circuit Court of Appeals, Thlrd Circuit June 10, 1901.) 

Na 29. 

CONTRACTâ— CONSTKDCTION OP CONTKACT TO FURNISH BOILERS— MODIFICATION 

OF Spécifications. 

A conti-actor for the construction of a buUûing invlted bids for boilers 
to be fumlshed In accordance wlth the spécifications contained In Its 
contract, but requlring bldders to furnlsh detalled spécifications, descrlb- 
Ing the particular boller they proposed to furnlsh. The successful bld- 
der fumished such spécifications, containlng a guaranty; and they, to- 
gether wlth the original plans and spécifications, were attached to the 
contract subsequently signed, whlch provlded that the owner's plans and 
spécifications were understood as forming a part of the agreement, "ex- 
cept the changes in détails of construction covered by" the proposai and 
speclflcatlons of the bidder. Eeld, that such contract -was governed pri- 
marlly by the owner's speclflcatlons, and that thelr requlrements were 
superseded by the guaranty contained In the bldder's spécifications only 
as to matters expressly covered by the latter, and as to which the two 
were Incionslstent 

In Error to the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 
For opinion below, see 105 Fed. 413. 
Frank P. Prichard, for plaintifE in error. 
J. H. McNeal, for défendant in error. 

Before ACHESON and GBAY, Circuit Judges, and BUFFING- 
TON, District Judge. 

ACHESON, Circuit Judge. Francis Bros. & Jellett, Incorporated 
(hère the plaintiff in error), had entered into a contract with Henry 
0. Lea, the owner of the Eittenhouse Building, on Arch street, Phil- 
adelphia, to do certain work required in the reconstruction of that 
building; the same to be done in accordance with plans and spéc- 
ifications which had been prepared by Francis Bros. & Jellett, and 
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adopted by the owner of the building. That contract included the 
furnishing and setting up of two water-tube boilers in confonnitj 
with the above-mentioned spécifications. Thèse spécifications con- 
tained, among other things, the foUowing provisions under the 
heading "Boilers": 

"There ■wlll be two (2) new boIIers erected In boller room of new building, 
set slngly as shown; each boller havlng a capaelty of one hundred and forty 
(140) nominal horse power, and must be capable of evaporatlng forty-two 
hundred (4,200) pounds of water from and at 212° Fahrenheit per hour, with 
ordinary firlng. 

"Proposais for water-tube boUers of the makes named only will be con- 
sidered. Bidders are to fumlsh with their proposai detalled figures, plans 
for the boUers and setting and flue connections, Includlng working drawlngs 
of the boilers, setting, and foundatlons, together with detalled spécifications 
descrlbing the partlcular boller they propose to fumlsh. The gênerai de- 
scription of the boilers and thelr accompaniments must Include the kind 
and quallty of materlal to be used in the varions parts of the boilers and 
their setting. They must also guaranty the number of pounds of water the 
boilers wlll evaporate per hour per pound of dry red ash anthracite pea coal, 
eontaining not over slxteen per cent. (16%) refuse, and when dereloplng thelr 
normal horse power." 

Thèse spécifications also contained the following provision under 
the heading "Tests": 

"The boilers, when completed and ready for use, must stand a steam pres- 
sure of at least 125 pounds per square Inch, and ail local ruies and ordl- 
nances affecting construction conformed to, after whleh they shall be oper- 
ated for ten (10) consécutive hours to détermine their maximum eapacity, 
under the direction of the contracter furnishing the boilers. During the 
ten hours' test for maximum eapacity, each boller must show an équivalent 
evaporatlon of not less than 5,200 pounds of water per hour, from and at 
212° Fahrenheit, with not to exceed 1%% of moisture In the steam. 

"The test of the boilers to détermine thelr economy shall be made during 
a second run of ten (10) consécutive hours. The test for economy must show 
an équivalent evaporatlon of not less than 10% pounds of water per pound of 
combustible from and at 212° Fahrenheit-, the boilers evaporatlng not less 
than 4,200 pounds of water per hour from and at 212° Fahrenheit. 

"The tests for both economy and eapacity wlll be made by the engineers, 
and thelr fées for making the test will be paid by the owner. Contractor 
for furnishing boilers must bear ail other expenses, Including coal, hauling 
of ashes, etc., for testlng the boilers, both for maximum capaelty and econ- 
omy. 

"Contractor must also guaranty to keep the boilers In repalr, at hls own 
expense, for a perlod of one (1) year from date of acceptance, when the 
necesslty of such repalrs is directly due to imperfect material or poor work- 
manshlp put upon said boilers, and must glve bond, with approved corporate 
security, for the falthful performance of his contract and guaranty." 

Francis Bros. & Jellett invited bids for thèse boilers from sev- 
eral boiler makers, including the Heine Safety-Boiler Company (hère 
the défendant in error), referring the company to the plans and spéc- 
ifications above mentioned, and stating where they could be seen. 
The Heine Safety-Boiler Company, having flrst examined thèse plans 
and spécifications, submitted a proposai with detailed spécifications 
of the boilers they proposed to furnish inclosed in a letter dated 
April 10, 1899. Afterwards Francis Bros. & Jellett, Incorporated, 
signed a formai contract, and forwarded it to the Heine Safety- 
Boiler Company, to be executed by that company. To this con- 
tract were annexed the aforementioned spécifications, upon whicb 
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the original contract between the owner of the building and Francis 
Bros. & Jellett, Incorporated, was based, parts of which spécifica- 
tions hâve been quoted above, and the flrst two paragraphs of the 
contract were as foUows: 

"Thls agreement entered into thls flrst day of May, A. D. eigliteen hundred 
and ninety-nlne, by and between the Heine Boiler Company, of St. Louis, 
Missouri, party of the flrst part, and Francis Brothers & Jellett, Incorporated, 
a corporation of the state of Pennsylvania, party of the second part, 

"Wîtnesseth, that for and In considération of the payments and covenants 
hereln mentioned, to be made and performed by the said party of the second 
part, the said party of the flrst part doth hereby agrée and coTenant to fur- 
nish ail materials and apparatus for, and to buUd, construct, and finish com- 
plète, ready for use, two (2) water-tube boilers, with their setting, damper 
regulator, etc., called for in spécifications prepared, by Francis Brothers & 
Jellett, Incorporated, consultlng engineers, dated March 15th, 1890, to be 
erected in the Eittenhouse Building, 707 & 709 Arch St., Philadelphia. The 
whole of said work Is to be erected, construeted, and finlshed in conformity 
with the plans and spécifications above referred to; both plans and spécifica- 
tions above referred to being understood as f orming part of this agreement. 
AU work ealled for by thèse plans and spécifications is to be erected under 
the direction and supervision of Mr. Oliver Eamshaw, engineer for Mr. 
Henry C. Lea, owner of the building." 

This contract ^vas executed by the Heine Safety-Boiler Company, 
but in the pâragraph just quoted an asterisk was placed at the 
word "agreement" where it last occurs, and another asterisk was 
put at the foot of the contract, where were added, just above the 
Heine Company's signature, thèse words: "Except the changes in 
détails of construction covered by our proposition and spécification 
dated 4/10/99 and attached hereto;" and the company attached to 
the contract and annexed spécifications its proposai and spécifica- 
tions already referred to. Upon receipt of thèse papers, Francis 
Bros. & Jellett, Incorporated, under date of May 9, 1899, wrote to 
the Heine Safety-Boiler Company, requesting the latter to "specify 
what thèse changes in détails of construction are," and in reply the 
Heine Safety-Boiler Company wrote thus: 

"Answering your favor of the 9th, in which you ask what we mean by 
'except the changes In détails of construction covered by our proposition and 
spécifications dated 4/10/99 and attached hereto,' would say that we refer 
simply to the minor' détails in which the construction of the Heine boiler 
difCers from your gênerai spécifications, and thèse détails are set forth in our 
spécification sheet dated 4/10/99. For Instance, especlally in regard to the 
testlng and inspecting of the métal, the punching and reamlng of the rivet 
and tube holes, and the calking of the seams; also the guaranties which we 
make, and the amount of work which we Include in our bid. 

"This proposition of ours of the 4/10, with the modifled price, is what you 
aecepted, and naturally It should bear a prominent part In the total contract." 

The spécifications of the Heine Safety-Boiler Company, above re- 
ferred to, contained a clause designated "Guaranty," which includ- 
ed the following provisions: 

"We guaranty each boiler to be built of flrst-class materials througliout, 
and it shall be tested to 200 Ibs. pressure before leaving the shop, and we 
lûsure it for one year. * • • 

"Elther of thèse boilers wlll, when evaporating 4,200 pounds of water 
from and at 212° F. per hour, eyaporate 9.0 pounds of water par ponnd of 
dry, newly-mined red ash anthracite pea or buckwheat coal, coutaining not 
more than 15% refuse (10.5 Ibs. of water per pound of combustible); and 
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whcn uslng the same coal, and with %-lnch draft at boller damper, elther 
boiler may be forced to evaporate 5,500 pounds of water per hour from and 
at 212° F. continuously, and at the same time not exceed 1% moisture in 
the steam at boiler valves. 

"It is understood by us that the tests made to détermine thèse guaranties 
are to be made by the engineers under our direction; the engineers' fées 
being paid by the purehaser, we simply furnishing the necessary coal and 
handling of the ashes, etc." 

Such being the state of the contract relations between the par- 
ties, the Heine (Company put two boilers into the Rittenhouse Build- 
ing. Thèse boilers (as the owner of the building alleged, and as the 
évidence in this record indicates was the fact) failed to fulfiU the 
owner's spécifications in three particulars, namely, neither of the 
boilers had a capacity of 140 nominal horse power, and neither of 
them was capable of evaporating 4,200 pounds of water from and at 
212° Fahrenheit per hour with ordinary flring, as required in and 
by the above-quoted first paragraph of the clause, under the head- 
ing "Boilers"; and at the prescribed test the boilers did not develop 
the required maximum capacity. The owner of the building there- 
fore rejected the boilers, and required Francis Bros. & Jellett to re- 
place them with others, which was done. Thereupon this litigation 
arose, the parties bringing cross suits against each other in the 
court below; Francis Bros. & Jellett, Incorporated, suing for dam- 
ages, and the Heine Safety-Boiler Company suing for the price of 
the boilers. The two cases were tried together, and in each case 
the verdict was in favor of the Heine Safety-Boiler Company, under 
the instructions of the court. The court instructed the jury that: 

"The flrst paragraph of the clause under the heading 'Boilers,' and the 
related provision respecting 'tests,' in the contract as it was originally pre- 
pared, were whoUy superseded, and that the only undertaking of the Heine 
Company regarding the capacity or capabllity of the boilers to be fumished 
by them, and the tests to be applied for the ascertainment thereof, is 
that which is contalned in thelr own spécification sheet, dated fourth month, 
lOth, 1899." 

This instruction was fundamental, and, of course, was décisive 
against Francis Bros. & Jellett, Incorporated. Was it right? It 
is, we think, évident that the parties to this litigation had dealt with 
each other with mutual regard to the original contract between the 
plaintiff in error and the owner of the Rittenhouse Building, and 
with référence to the spécifications for the boilers which the owner 
of the building had adopted, and which had entered into the prima- 
ry contract. The Heine Company was invited to make a proposai 
upon the footing of those spécifications. The clause under the 
heading "Boilers," it will be seen upon référence thereto, required 
that the proposai of bidders should be accompanied with "detailed 
spécifications describing the particular boiler they propose to fur- 
nish." Manifestly the detailed spécifications accompanying such a 
proposai were not intended to supersede altogether the owner's spéc- 
ifications. This was perfectiy well understood by the Heine Com- 
pany, as appears from its erplanatory letter of May 10, 1899, rclat- 
ing to the interlineation at the foot of the agreement dated May 1, 
1899, in which letter the company states : 
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"We refer simply to the mlnor détails In whlch the construction of the 
Heine boHer différs from your gênerai spécifications, and thèse détails are 
set forth in our spécification sheet dated 4/10/99." 

We are not, then, able to concur in the view expressed by the 
learned jndge of the court below in his opinion overruling the mo- 
tion for a new trial, — that the Heine Cîompany's "proposai was an 
independent one." There was no refusai hère to bid on the own- 
er's spécifications. The proposai was made under thèse spécifica- 
tions, notwithstanding there may hâve been some minor différences 
in détails of construction and in the expressed guaranties between 
the two papers. The agreement dated May 1, 1899, which Francis 
Bros. & Jellett, Incorporated, and the Heine Safety-Boiler Company 
executed, after naming the spécifications prepared by the former for 
the two boilers to be erected in the Eittenhouse Building, expressly 
provided that: 

"The whole o£ said work is to be erected, constructed, and flnlshed in con- 
formlty wlth the plans and spécifications above referred to; both plans 
and spécifications belng understood as formlng part of this agreement." 

In view of this explicit stipulation, what effect is to be given to 
the interlineation, "except the changes in détails of construction 
"covered by our proposition and spécification dated 4/10/99 and at- 
tached hereto," and the Heine Company 's explanatory letter? We 
think that the interlineation and letter were not intended to nuUify 
and should not be permitted to supersede any part of the original 
spécifications with which they are not necessarily inconsistent. 
The several papers constituting the contract in its final form are to 
be read together. Thèse papers constitute "the total contract," to 
borrow a phrase from the explanatory letter. Now, it is a cardinal 
rule of construction that effect should be given, if possible, to every 
part of an instrument. That rule is applicable hère. It will be 
observed that the Heine Company's proposai and spécifications do 
not make any mention of nominal horse power, or capacity under 
ordinary flring, nor do they treat at ail of maximum capacity. In 
respect to the matters which are the subject of the flrst paragraph 
of the clause of the spécifications of the owner of the building un- 
der the heading "Boilers," and the related provision touching 
"tests," the Heine Company's proposai and spécifications are silent. 
There is therefore no inconsistency between those parts of the 
owner's spécifications and the guaranties in the spécification sheet 
of the Heine Company. They both can well stand together. The 
si)eciflcations of the owner of the building as to the nominal horse 
power of the boilers to be furnished, their capacity under ordinary 
firing, and their maximum capacity under test, concern matters of 
the flrst importance. They were fundamental provisions of the 
original contract for the work. Is it, then, to be believed that ei- 
ther of the parties to the subcontract intended thereby to supersede 
thèse essential requirements of the owner's spécifications? Such a 
supposition, we think, is most unreasonable. We fail to find any- 
thing in this record to warrant the conclusion that so radical a 
departure from thé primàry contract was contemplated. By ex- 
press terms, as we hâve seen, the original spécifications were made 
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part of the subcontract. At the utmost, then, only a modîfying ef- 
fect is to be given to the interlineation and explanatory letter. The 
interlineation excepts "change in détails of construction covered by 
our proposition and spécifications"; and, when called upon to state 
what this means, the Heine Company writes to Francis Bros. & 
Jellett: 

"We refer simply to the mlnor détails In whlch the construction of the 
Heine boller difïers from your gênerai spécifications, * • » espeeially lu 
regard to the testing and Inspecting of the métal, the punching and reaming 
of the rivet and tube holes, and the calking o£ the seams; also the guaranties 
whlch we make. * * *" 

The fair interprétation of this language regarding "guaranties," 
and the only allowable construction of it when read in connection 
with the other provisions of the contract, is that it refers to dif- 
férences in the stipulations called "guaranties" in the owner's spéc- 
ifications and the spécification sheet of the Heine Company. There 
are such minor différences. Thus the owner's spécifications pro- 
vided : 

"They must also guaranty the number of pounds of water the boilers will 
evaporate per hour per pound of dry red ash anthracite pea coal, contain- 
ing not over sixteen per cent, refuse, and when developing their normal 
horse power." 

The Heine spécification sheet stated, under the head of "Guar- 
anty" : 

"Bither of thèse boilers will, when evaporatmg forty-two hundred pounds 
of water from and at 212° F. per hour, evaporate 9.0 pounds of water per 
pound of dry, newly-mined red ash anthracite pea or buckvvheat coal, con- 
taining not more than fifteen per cent, refuse." 

The guaranty of capacity under forced draft, while adding to, is 
not at ail inconsistent with, the owner's spécifications. Besides, 
that guaranty was of no moment whatever, for the System of forced 
draft which each party had contemplated as a possible alternative 
construction was not adopted. Our construction of the papers con- 
stituting the contract between thèse parties gives reasonable effect 
to each and every part thereof. 

The views we hâve expressed require a reversai of the judgment. 
The judgment of the circuit court is reversed, and the cause is re- 
manded to that court, with direction to grant a new trial. 



OOELISS V. PULASKI COUNTY. 

(Circuit Coui-t, S. D. Illinois. June 13, 1901.) 

JoDGMENT— Mattbhs C0NC1.UDED— Invaliditt op Municipai. Bonds. 

A judgment rendered in an action on coupons from municipal bonds, 
adjudglng the bonds vold, is conclusive against a subséquent purchaser 
of such bonds, unless It Is shown that he bought before maturlty, and 
wlthout notice of the Judgment. 

The case was tried before the court by written agreement with- 
out the intervention of a jury. The déclaration is upon railroad 
aid bonds numbered 133, 134, 135, 136, 137, and 17, issued by said 
county in 1872, and certain coupons, eut and uncut, attached there- ' 



,844 109 FEDERAL HEPORTEK. 

to. Upon the trial, défendant introduced the record of the case 
of Post T. Pulaski Co. (0. G. A,, 7th Cir., Oct. term, A. D. 1891) 1 
0. 0. A. 405, 49 Fed. 628. 

George A. Sanders, for plaintiff. 

L, M. Bradley and William A. Wall, for défendant. 

HUMPHEEY, District Judge. This is a suit on six railroad aid 
bonds issued by the county of Pulaski in 1872, and accompanying 
coupons. Certain of tbe coupons in question were declared upon in 
a former suit in this court, entitled Post v. Pulaski Co., 47 Fed. 
282, and the coupons and the bonds from which they were eut, in- 
cluding the bonds in question, were declared void. This judgment 
was afflrmed on writ of error (see 1 C. G. A. 405, 49 Fed. 628), and 
the plaintiff in this case, holding by, through, or under the plaintiff 
in the Post Case, cannot recover, as the matter is res judicata, and 
the former judgment is binding on the plaintiff hère. The only way 
the plaintiff could relieve himself from this doctrine of res judicata 
would be by showing that he purchased the bonds and coupons for 
vaine, in good faith, without knowledge of the former judgment, 
and before the maturity. thereof. There is no such évidence in 
the case. I am of opinion that upon the law and the évidence in 
this case the plaintiff cannot recover. The issues are found for the 
défendant. Judgment against the plaintiff for costs. 



ROSENBEKG V. UNION IRON WORKS. 

(District Court, N. D. Callfornia. June 5, 1901.) 

No. 280. 

1. Amens-^Impohtation of Labobbr under Contbact— Jueisdiction of Suit 
TO Bbooveh Penalty. 

Under Rev. St § 563, subd. 3, glvlng district courts of the United States 
jurisdlctlon "of ail sults for penaltles and forfaitures Incurred under any 
law of the United States," such court has jurlsdiction of a suit to recover 
the penalty Imposed by Act Feb. 26, 1885 (23 Stat. 332) § 3, for importing 
a forelgn laborer under contract. 

8. Samb — Recovbrt of PENAiiTY-^SniT BT Pbivate'Pï:eson. 

The allen contract labor law (Act Feb. 26, 1885; 23 Stat. 332) § 3, 
which provides that the penalty thereby imposed for its violation "may 
be sued for and recovered by the United States or by any person who 
shall first brlng hls action . theref or, « • * the proceeds to be paid 
Into the treasury of the United States," and, further, that It shall be the 
duty of the district attorney to prosecute every such suit at the expense 
of the United States, does not authorize a private indlvidual to maintaln 
an action to recover sucii penalty for his own use; nor does the amenda- 
tory act of October 19, 18S8 (25 Stat. 565), which authorizes the secretary 
of the treaaury, in his discrétion, to pay to an Informer a share of the 
penalty recovered. 

On Demurrer to Complaint. 

Henry E. Mpnroe (MarshaU B. Woodworth, U. S. Dist. Atty., of 
counsel), iàr plaintiff. 
Wilson & WilSon, for défendant. 
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DE HAVEN, District Judge. This is an action to recover the 
penalty imposed by section 3 of the act of congress of February 26, 
188&, entitled "An act to prohibit the importation and migration 
of foreigners and aliens under contract or agreement to perform 
labor in the United States, its territories and the District of Colum- 
bia." 23 Stat. 332. The complaint allèges, in substance, that the 
défendant entered into a contract with one Cari Englund, then a 
subject of the kingdom of Sweden, and residing therein, whereby 
it was agreed that Englund should migrate to the United States, 
and labor for défendant as a coppersmith, in the Northern district 
of Oalifornia, for one year, the défendant to prepay his passage 
from Sweden to San Francisco in the United States, and to pay 
him "from three to four dollars per day" for his services; that, 
in pursuance of such contract, défendant prepaid the passage of 
Englund from Sweden to San Francisco ; and that said alien, so as- 
sisted by défendant, migrated to the United States, and thereafter 
performed labor for défendant as a copjîerspiith. The complaint 
then allèges that by reason of thèse matters défendant "became 
liable to pay to plaintiff the sum of one thousand (1,000) dollars, 
no part of which has been paid," and in conclusion plaintiff prays 
for a judginent against défendant for that sum and costs of suit. 
The défendant has demurred to the complaint upon two grounds: 

(1) That the court has no jurisdiction of the subject of the action; 

(2) that the complaint does not state facts sufScient to constitute 
a cause of action. 

1. Subdivision 3 of section 563 of the Revised Statutes gives to 
the several district courts of the United States jurisdiction "of 
ail suits for penalties and forfeitures incurred under any law of the 
United States." This is such an action, and the contention of de- 
fendant that this court is without jurisdiction to hear and déter- 
mine it cannot be sustained. Lees v. U. S., 150 U. S. 476, 14 Sup. 
et. 163, 37 L. Ed. 1150. 

2. The second ground of the demurrer présents the gênerai ques- 
tion of the right of the plaintiiï to recover the judgment demanded 
in the complaint. By section 1 of the act of congress above re- 
ferred to it is made unlawful for any person "to prepay the trans- 
portation, or in any way assist or encourage the importation or 
migration of any alien or aliens, any foreigner or foreigners, into 
the United States, * * * under contract or agreement paroi or 
spécial, express or implied, made previous to the importation or 
migration of such alien or aliens, foreigner or foreigners, to per- 
form labor or service of any kind in the United States." Section 
3 of the act imposes a penalty of f 1,000 upon any person violating 
the provisions of section 1, and further provides that this penalty 
"may be sued for and recovered by the United States, or by any 
person who shall first bring his action therefor, including any such 
alien or foreigner who may be a party to any such contract or 
agreement, as debts of like amount are now recovered in the cir- 
cuit court of the United States; the proceeds to be paid into the 
treasury of thé United States; and separate suits may be brought 
for each alien or foreigner being a party to such contract or agrée- 
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ment aforesaid. And it shall be the duty of the district attorney 
of the proper district to prosecute every such suit at the expense 
of the United States." This action is net prosecuted for the benefit 
of the United States, and the complaint does not state facts suffi- 
cient to entitle the plaintiff to the judgment which he asks, unless 
it can be held that upon the facts stated he has the légal right 
to recover the penalty sued for for his own use. The act provides 
that the penalty therein given "may be sued for and recovered by 
the United States, or by any person who shall iirst bring his action 
therefor." If this language stood alone, the right of the plaintiff 
to recover the judgment sought would be clear (Nye v. Lamphere, 
2 Gray, 296; Drew v. Hilliker, 56 Vt. 642); but it does not, and 
is qualified by the clause immediately foUowing, which provides 
that any penalty recovered shall be paid into the treasury of the 
United States, and by the further provision making it the duty of 
the district attorney of the proper district "to prosecute every such 
suit at the expense of the United States." A gênerai authority 
to sue would authorize the plaintiff not only to sue in his own name, 
but also to employ his own attorney to prosecute the action. U. S. 
V. Griswold, 5 Sawy. 25, Fed. Cas. No. 15,266. This gênerai right, 
which bèlongs to every plaintiff in a private action, is denied to 
the person who brings suit to recover the penalty imposed by the 
act under considération. The statute is highly pénal, and it was 
the évident intention of congress that no prosecutions should be had 
thereunder unless commenced and conducted by the United States 
district attorney, acting under the responsibility of his officiai oath. 
While it may be true that an action to recover the penalty given 
by the act may be brought in the name of a private person, still 
it is the duty of the district attorney to prosecute such action 
at the expense of the United States, and the proceeds of any judg- 
ment recovered therein must be paid into the treasury of the United 
States, and the only interest which any person can hâve in the 
penalty which may be recovered in an action under this act, wheth- 
er such action is prosecuted by the United States or in the name 
of a private person, is that given by the subséquent act of October 
19, 1888 (25 Stat. 565), amending the act of Pebruary 26, 1885. 
This amendatory act (page 567) authorizes the secretary of the 
treasury "to pay to an informer who f urnishes original informa- 
tion that the law has been violated such share of the penalties 
recovered as he may deem reasonable and just, not exceeding flfty 
per centum, where it appears that the recovery was had in consé- 
quence of the information thus furnished." It follows from what 
has been said that the plaintiff is not entitled to maintain this ac- 
tion for his own benefit, and the complaint in this case is defective 
in that it does not appear therefrom that the action is brought 
to recover the penalty for the use of the United States. Vande- 
vènter v. Van Court, 2 N. J. Law, 168. The action was not com- 
menced by the United States district attorney. The complaint was 
signed and flled by the private attorney for the plaintiff; but the 
défendant has not moved to dismiss upon that ground, and since the 
argument upon demurrer the district attorney has entered his ap- 
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pearance as of counsel for the plaintifl, and joined in the brief in sup- 
port of the complaint. Under tliese circumstances the action will 
net be dismissed, and the plaintiff will be permitted to amend his 
complaint, and the case may proceed as if it had been originally com- 
menced by the district attorney. 



FIDELITY & CASUALTY CO. OF NEW YORK V. FEEEMAN. 

(Circuit Court of Appeals, SIxth Circuit June 4, 1901.) 

No. 824. 

1. Accident Insurance — Dépense of Suicide — Evidence Considered. 

In an action on an accident pollcy, which excepted liability for death 
by suicide, it was sliown that tlie Insured was kllled by falling or jump- 
ing from the platform of a moving railroad car; that he was flnancially 
embarrassed, and hls property was about to be sold by crédite rs; that 
he had made unsuccessfui attémpts to borrow money, and was threat- 
ened with criminal prosecution for fraudulent practices; and that he had 
within a short time increased his accident Insurance. On the other hand, 
it was shown that he was of sanguine tempérament, and much attached 
to his family; that he was accustomed to lieep a considérable Insurance 
on his llfe and against accidents; and that after hls death his property 
sold for enough to pay his debts. Held that, in vlew of the fact that the 
burden rested on défendant to prove the défense of suicide and to over- 
come the presumption against it, the court properly refused to direct a 
verdict for défendant on that ground.i 

2, Appeal — Revibw — Instbuctionb. 

A party cannot assign error on the fallure of the court to give a par- 
ticular charge, where the record shows no request therefor, and no ex- 
ception to the charge glven upon the same subject. 

8. InsubAncb— Limitation of Action on Policï— Efpect of Amendmbnt of 
Déclaration. 

Pending an action by an adminlstrator on a pollcy of Insurance on the 
llfe of the décèdent, payable to hls légal représentative, and after the 
time llmited by such pollcy for brlnging an action thereon, a will of the 
deceased was found and probated, and the adminlstrator was thereunder 
appointed adminlstrator with the wUl annexed. On hls application his 
déclaration in the action was amended by maklng hlm a party plalntifC 
in hls new capacity. Held. that since the cause of action was in favor 
of the estate, and remained the same, the change in the représentative 
charaeter of the plaintiff dld not destroy the continuity of hls représenta- 
tion, so as to entltle the défendant to plead the limitation contalned In 
the pollcy, to the amended déclaration as the commencement of a new 
action.» 

4 Same. 

A provision of an accident pollcy llmltlng the time wlthln whlch an 
action may be brought thereon in case of the injury or death of the 
Insured must be held to Intend an action subject to the rules of pleading 
and procédure established by statute, and, where an action Is Instltuted 
within the time llmited, an amendment of the déclaration substitutlng a 
new party to represent the same right of recovery, as permitted by stat- 
ute, cannot be clalmed by défendant to operate as a dlscontinuance, and 
the brlnging of a new action within the meanlng of such provision. 

ï Risks and cause of loss, see note to National Ace. Soc. of City of New 
York V. Dolph, 38 C. C. A. 3. 

» Conditions in policy as to time of brlnging suit, see notes to Steel v. 
Insurance Co., 2 C. O. A. 473; Rogers v. Insurance Oo., 35 C. C. A. 404. 
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fi. SaME— OoNSTITUTIONAtlTT OF TENNESSEE StATUTB— SPECIAL LEGISLATION. 

Acts ïenn. 1895, c. 160, § 22, providlng that no mlsrepresentatlon or 
warranty made In the negotîatlon of a contract of Insurance or In the 
application therefor shall be deemed material, or affect the valldity of 
the poUey, uniess "made wlth actual Intent to deceive, or unless the 
matter misrepresented Increases the risk -of loss," Is not Invalid under 
the provision of the state constitution prohibiting spécial or class légis- 
lation because the act excepts from its opération contracta for life and 
casualty Insurance upon the assessment plan, since the separate classi- 
fication for législative purposes of contracts of mutual Insurance aud 
thosé bt Insurance for a flxed premium cannot be regarded as arbitrary, 
but Is based on substantial différences in the rights and relations of tlie 
parties to such contracts. 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

This is an action at law, removed into the court belôw from the circuit 
court for Wilson county, Tenn., upon the pétition of the above-namcd plain- 
tiff in error. The plalntiff sued as the administrator of O. C. H. Bartou, 
deceased, to recover upon an accident policy issued to the said Burton March 
26, 1896, in the sum of $2,500, in case of death, with provls.ion for a weekly 
indemnity foir injuries not resultlng In death; the policy to be in force for 
one year. Injuries self-inflicted, whether resultlng fatally or not, were 
excluded by the terins of the policy. So also vcere ail injuries received "vi'hile 
or in conséquence of" the insured being afitected by (among other things) 
"vertige, flts, or any disease or bodily inflrniity." One of the conditions was 
that ho suit should be brought upon the policy unless begun within six 
months from the tlme of death or other injury. The insured came to liis 
death on the 8th of September, 189>6, from injuries received by him from 
falling off, or throvcing himself off, a ràilroad train on the 4th of the same 
month. Freeman was appointed administrator of his estate by the proper 
probate court; and qualifled as such, it being then supposed that Burton died 
intestate. Upon a représentation that the estate was Insolvent, the adminis- 
tration thereof was removed under a provision of a state statute into the 
chancery court. The insurance company having denied its llability, Free- 
man brought this suit in January, 1897, having received his letters of admin- 
istration. On Aprll 19, 1897, a will made by Burton, which had meantime 
been discovëred, was probated, and It was ordered that letters testarnentary 
be issued to Freeman, as administrator with the will annexed, and on the 
same day he qualifled as such. But on the 26th of April, 1897, in the pro- 
ceeding pendlng in the chancery court, the helrs and distributees of Burton 
entered into an agreement that the will should "be set aside, and for nothing 
held, and that thé estate of said Burton shall be settled as if no will was 
ever probated." Thereupon the chancery court, reclting this agreement, 
ordered that it be "in ail things confirmed and approved, and is made the 
decree of this Court. The estate of said O. 0. H. Burton will be settled in 
accordance with said agreement, and wlthout any référence to the will, 
which has been probated." Meantime, by leave of the court, the déclara- 
tion in the présent suit was amended by making Freeman, as administrator 
with the win annexed, a party plalntiff in the case, and it was ordered that 
"this cause will hereafter proceed In the name of Freeman in his doubre 
capacity of administrator and of administrator with the will annexed." To 
the maintenance of the suit the insurance company interposed several dé- 
fenses, as follows: (1) That the deceased came to his death by suicide; (2) 
that, for aught that appeared, the defend'ant's falling ofC the train was in 
Conséquence of vertigo, fits, or some disease or bodily iniirmity; (3) that 
the suit abated upon the probating of the will of the deceased and the ap- 
pointment of Freeman as administrator with the will annexed, and that upon 
the amendment of the déclaration by bringlng in Freeman as administrator 
with the will annexed a new suit was brought, and this more than six months 
after the death of the assured. Another question arose upon the pleadings, 
involving the effect of the représentations made by the deceased upon which 
the policy in suit was issued. The twenty-second section of chapter 160 of 
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the Aets of Tennessee, passed \n 1895, entitled "An act to gorern and regulate 
the business of Insurance, other than llfe and casualty Insurance upon the 
assessment plan, and to repeal ail laws, or parts of laws in conflict witli this 
act," is as follows: "No written or oral misrepresentation or warranty there- 
in, made In the negotiatlon of a contract or policy of Insurance, or In the 
application therefor by the assured, or in hls behalf, shall be deemed material, 
or defeat or vold the policy, or prevent its attacliing, unless such misrepreseu- 
tation Is made with actual intent to decelve, or unless the matter repre- 
sented increases the risk of loss." For the Insurance company it was con- 
tended that this statute was unwarranted elass législation, and was uncon- 
stitutional. Thèse are the four principal points hère presented for review. 
The case was tried before a jury, At the close of the testlmony the de- 
fendant prayed for an instruction from the court that a verdict should be 
rendered in its favor upon the ground that It was clearly established that 
the death of the Insured was by suicide. This instruction was refused, and 
a verdict was rendered in favor of the plaintifiC. The Insurance company 
brings the case hère on wrlt of error. 

Albert D. Marks, for plaintiff in error. 
Jordan Stokes, for défendant in error. 

Before LURTON, DAY, and SEVEKENS, Circuit Judges. 

SEVEEENS, Circuit Judge, having made tlie foregoing statement 
of the case, delivered the opinion of the court. 

1. It is contended that the évidence established beyond doubt that 
the deceased committed suicide, and that the court should, for that 
reason, hâve instructed the jury that the plaintiff was not entitled 
to recover. The évidence upon which this peremptory instruction 
was asked tended to show that for some time prior to his death Bur- 
ton had been in straitened financial circumstances; that his prop- 
erty was heavily incumbered; that his house, which was mort- 
gaged, and his personal property, which had been seized on exécu- 
tion, were about to be sold; that he had just before been making 
Btrenuous efforts to borrow money to tide him over his distress, but 
had failed; that he had forged a mortgage, and the certificate of 
acknowledgment thereof, on which he had made an attempt to bor- 
row money; that he had, a year before, borrowed money upon false 
représentations in regard to the freedom of his property from incum- 
brances; that he was being threatened with prosecution for thèse 
offenses; that he had four daughters living at home with him, who 
were dépendent upon him for support; and that just before his 
death he had been making efforts to secure as much accident insur- 
ance as possible in addition to that which he was then carrying, 
and had succeeded in effecting enough to make in ail $16,000. But 
it was also shown that he was a man of sanguine temi>erament, that 
he had been accustomed to keep considérable insurance upon his 
life and against accidents, and that after his death his property 
sold for enough to pay off ail his debts. At the time of his death 
he was returning home from an ineffectuai effort to raise money to 
save his home and personal property from forced sale, He was last 
seen before his injury upon the platform of the car on which he was 
riding, and not long afterwards was found by the side of the track, 
mortally injured. No doubt thèse circumstances, taken together, 
were well calculated to excite grave suspicion that the assured had 
thrown himself from the train with intent to destrov himself. but 
109 F.— 54 
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they were by no means conclusive; nor did they so clearly demon- 
Btrate that conclusion as to compel the finding by the jury that it 
must be so. Taking into account, in connection with ail the cir- 
cumstances above enumerated, the common instinct of mankind to 
hold on to life, and his strong affection for his daughters, and his 
earnest purpose to care for and protect them, we cannot say that it 
would be unreasonable to conclude that the death of the assured 
was accidentai, and not purposed. It was a question upon which 
the minds of jurors might fairly be convinced that the fact was one 
way or the other. The légal presumption was against the fact of 
suicide, and the burden of proof was upon the insurer. In thèse 
circumstances there was no error in refusing the instruction re- 
quested. 

2. It is further contended hère that the jury should hâve been 
instructed that the burden of proof was upon the plaintiff to prove 
that the deceased did not corne to his death in conséquence of, or 
while suff ering f rom, vertigo, flts, or other disease. But we are 
unable to find in the record any request by the plaintiff in error to 
instruct the jury upon this point, or any exception to such part of 
the charge as might inferentially imply the contrary of what is now 
insisted upon as the correct theory upon the subject. This being 
so, the question is not before us. It is useless to cite authority up- 
on a proposition so well settled. Moreover, the bill of exceptions 
indicates that, when the case came to go to the jury, it was, with- 
out objection by either party, reduced by the court, so far as the 
facts were involved, to the single question whether the assured came 
to his death by suicide or not. 

3. Another supposed error assigned is that the probate of the will 
revoked the plaintiff's letters of administration, and that the amend- 
ment by which he was permitted to proceed with the case as admin- 
istrator with the will annexed operated to the effect of enabling 
him to bring a new suit, and that the six months allowed for bring- 
ing the action had expired before the amendment was made. If 
this question had arisen upon the early common law of England, it 
might be atteïided with difSculty on account of the widely différent 
character of an executor from that of an administrator at that time. 
The executor derived his authority from the will. He was not an 
oflQcer of the court, but was regarded as a trustée for the purposes 
declared by the testator, and could, before probate, do nearly ail 
things required for the settlement of the estate except that he could 
not bring suits in the courts. The probate was for the purpose of 
deflnitely determining his character, and establishing it once for ail, 
and enabling him to make profert of his authority in the manner 
required by the practice of the courts. Ordînary administration 
was in dérogation of his rights as executor, which could not be 
thus t^en away. And it was at one time held that such an admin- 
istration was void upon the subséquent production and probate of 
a wiU. But later on the rule was modiâed so as to apply only to 
those cases in which administration had actually deprived the ex- 
ecutor of some right, and not to those cases in which only the rights 
of other persons interested in the estate were concemed, in which 
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latter case the administration was voidable only. In this country 
the ruie itself has been much furtlier restricted, if not obliterated, 
by the effect of statutory régulations in ail the states in regard to 
the settlement of estâtes of deceased persons. Hère, for ail the pur- 
■poaea of administering the estate, an executor is charged with the 
same duties as an administrator, although quite frequently he is, in 
addition, a trustée for certain purposes expressed by the testator. 
But those purposes are always subordinated to the paramount rights 
of creditors. Contrary to the English doctrine, he is hère an ofQcer 
of the court for the purpose of administering the estate, and can- 
not act without the sanction of his appointment by the probate 
court. Subject to certain limitations imposed by public policy, the 
testator may direct the disposition of his estate, and then the ex- 
ecutor distributes the property according to the will, while an ad- 
ministrator distributes according to the statute. For the ordinary 
purposes of recovering the assets of the estate, the right and the 
method of procédure are precisely alike whether of an administra- 
tor or an executor, and the same défenses may be made by the 
debtor. An administrator differs from an administrator with the 
will annexed, not in respect to his right to collect debts due to the es- 
tate, but only in respect to the disposition of the assets. Each rep- 
résenta the estate in ail controversies with its debtors. If, before 
the discovery of a will, administration is granted and proceeded 
■with, that which is done before the probate is valid and effectuai for 
the purposes of administration. Upon the probate of the will, the 
executor takes up the settlement of the estate where the adminis- 
trator left it, and proceeda with the administration according to 
law; the will, by consent of the law, supplying some part of the 
method by which he shall dispose of the estate; the court in the 
meantime giving such directions as are expédient for disposing of 
the assets, and as the law combined with the purpose of the tes- 
tator requires. Though the executor thus coming in is not in privity 
with the administrator in the sensé that he receives the title by 
dévolution of the estate from the latter, yet he is, to use the lan- 
guage of Chief Justice Shaw in Buttrick v. King, 7 Metc. (Masa) 
20, "his successor in the trust," and is bound by what he has done 
in the lawful exécution of the powers of his appointment. The 
cause of action in the suit which Freeman brought as administra- 
tor was the identical cause of action which continued upon his 
appointment as administrator with the will annexed. No other 
modification of the suit took place, except that a peculiar char- 
acteristic was added to the status of the plaintiff. This affected 
him only as it touched the disposition of what he should collect. 
The issues remained the same. The proof in support and in dé- 
fense of'the claim would be the same, and the recovery would be 
held by him as the représentative of the estate, and subject to the 
orders of the court. By the terms of the policy the sum insured 
was payable "to the légal représentative of the assured." Free- 
man was at ail times the représentative of the assured, and pay- 
ment to him by the insurance company, whether before or after 
the amendment of the déclaration, would hâve been a clear acquit- 
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tance of tKe lîability. In the case of Eandolph v. Barrett, 16 Pet. 
138, 10 L. Ed. 914, suit was brought against the défendant as 
administrator. He pleaded in abatement that he was not admin- 
istrator, but was the exécuter of the will of the deceased. There- 
upon the plaintiff moved to a;mend by striking out of the writ and 
déclaration the words "administrator of ail and singular the goods 
and chattels, rights and crédits, which were of Algernon S. Ean- 
dolph at the time of his death, who died intestate," and inserting 
"exécuter of the last will and testament of Algernon S. Eandolph, 
deceased." The motion was granted, and the cause proceeded to 
judgment. The défendant sued out a writ of error, relying upon 
the ground that the amendment was improperly allowed. But the 
court said that, "whether he acted in one character or the other, 
he held the assets of the testator or intestate in trust for the cred- 
itors," and held that there was sufflcient in the record to amend 
by, but that, independently of this, it was authorized by the thirty- 
second section of the act of 1789, which allows amendments of 
process and pleadings; that the granting of the amendment dis- 
posed of the plea in abatement; and that the amendment was prop- 
erly allowed. It is obvions that the court regarded the cause of 
action as the continuing subject of the suit, and that the change 
in the officiai character of the défendant did not essentially affect 
it. If this be so as to a défendant, the reason is still stronger for 
its application to the case of a plaintiff; for in the latter case the 
position of the défendant is in no wise affected. The case referred 
to not only has the weight of authority, but is in harmony with 
later décisions, which hâve tended more and more to free the sub- 
ject from the embarrassments which followed the attempt to carry 
the technicalities of the Ehglish doctrine into a System where, by 
the opération of statutes, an exécuter becomes an ofiQcer of the 
court, and as su'ch administers the estate under the orders of the 
court in precisely the same way as an administrator does, except 
in respect to the spécifie trusts which the testator has designated, 
and which the law permits the exécuter to carry out. The défend- 
ant in such a case as this has no concem with those. It would 
be sacriflcing justice to the merest form to permit the défendant 
to maintain this défense, where, in ignorance of the fact that there 
was a will, which might change the ultimate disposition of the 
f und, the suit had been lawfully brought within the time prescribed 
by the policy. 

The Tennessee cases relied upon — Crefford v. Cothran, 2 Sneed, 
491, and Platley t. Eailroad Co., 9 Heisk. 230 — are not in point. 
In the former case the plaintiff had been permitted by amendment 
to change his suit from one in assumpsit to one in debt. Différent 
défenses are open upon differing pleas in the one form ef action 
from those in the ether, and usually différent limitations for ac- 
tions are prescribed. In the other case a suit had been brought 
by a party who had ne right at ail to sue, and by the amendment 
a new party, who, in fact, had the right of action, was brought in. 
It is easy te see that there was no centinuity ef the cause of ac- 
tion, for none had existed during the time when the suit was by 
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tTie fonner plaintiff. Other cases in Tennessee seem to hold tliat, 
if the cause of action continues, tlie variation of the position of 
the respective parties in relation to the right to pursue it would not 
abate it, and that in such case the suit would be deemed to bave 
been commenced at the time when it was originally brought. See 
i^ance's Lessees v. Thompson, 1 Sneed, 321; Manufacturing Co. v. 
Vertrees, 4 Lea, 75 ; Burgie v. Parks, 11 Lea, 84. In the latter case 
a suit was brought against one of two executors upon a covenant 
of the testator. Pending the suit, and after the statute of limi- 
tations had run, the plaintiff was allowed to bring in the other ex- 
ecutor by amendment. He pleaded the statute, but it was held 
that, the cause of action being the same, the amendment related to 
the commencement of the suit, and that the plea was not maintain- 
able. It will be noticed that in that case the form in which the 
suit proceeded was changed to an action against two défendants 
jointly, but that, as hère, the essential character and purpose of 
the suit were preserved. In Person v. Casualty Co., 35 C. C. A. 
117, 92 Fed. 965, an administrator appointed by the probate court, 
who had given bond, but had not fully qualifled, commenced a suit 
upon a policy of the company issued to the décèdent. His appoint- 
ment was afterwards canceled, and Person was appointed adminis- 
trator, and by the order of the court in which the suit was pend- 
ing was substituted as plaintiff. The défendant moved to dismiss 
the suit upon the ground, among others, that the policy required 
the suit to be begun within six months from the time of the death, 
and that Person had no standing in court until he was substituted 
as plaintiff, which was more than six months after the death of the 
assured. This motion was granted, the suit was dismissed, and the 
plaintiff brought a writ of error to this court. The judgment was 
reversed. Judge Thompson, delivering the opinion of the court, in 
answer to the objection that the suit was illegally brought by the 
administrator in violation of a statute of the state, and conferred 
no jurisdiction upon the court, after referring to section 4589 of 
Shannon's Code, Tenn., which reads as follows: "No civil suit shall 
be dismissed for want of necessary parties, or on account of the 
form of action, or want of proper averment in the pleadings, but 
the courts shall hâve the power to change the form of action, strike 
out or insert in the writ and pleadings the names of either plain- 
tiffs or défendants, so as to hâve the proper parties before the 
court, and to allow ail proper averments to be supplied, upon such 
terms, as to continuances, as the court, in its sound discrétion, may 
see proper to impose," — says: 

"The question is not whether the suit could hâve been malntained in Lee's 
name, nor whether Lee was guilty of a misdemeanor in bringing the suit, 
but whether it should abate because of Lee's want of authority to prosecute 
it. The défendant was In court to answer to a cause of action in favor of 
the estate of Hadson, which could only be prosecuted by the administrator 
of the estate; and, Person having been appointed and qualified as such ad- 
ministrator in the place and stead of Lee, the court substituted him for Lee 
as plaintiff in the case." 

The présent case is distinguishable from that class of cases of 
which Sicard v. Davis, 6 Pet. 124, 8 L. Ed. 342, is a leading one. 
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That case was an action of ejectment. The plaintiff laid his démise 
as one from Sicard. He was permitted to amend by substituting 
a démise from other parties, who had derived title from Sicard's 
grantor before the grant to Sicard. This was permitting tlie plain- 
tiff to assert a différent title, depending upon the détermination 
of wholly new issues. It was substituting a new cause of action. 
A comparison of this case with that of Randolph v. Barrett, 16 Pet. 
138, 10 L. Ed. 914, develops the distinction between the cases 
where, by an amendment, a new cause of action is asserted, and 
those where the amendment rests upon the cause of action which 
is already the subject of the suit, and is designed to facilitate the 
prosecution of the suit to a détermination of its merits. We think 
that in the présent case, the cause of action remaining the same, 
that the modification of the représentative character of the plaintiff 
did not destroy the continuity of his représentation, that the suit 
in which the judgment was rendered was therefore a continuation 
of the one originally commenced, and not a new one begun at the 
time when the déclaration was amended. 

There is another view upon which it should seem that the dé- 
fense founded on the limitation of the time contained in the policy 
within which suit mUst be brought ought not to be sustained. 
When the contract of Insurance was made, the company knew (as 
it must be presumed) that the law of Tennessee provided that in 
the suit which it required to be brought the court would be author- 
ized to permit new parties to be brought in by amendment. It was 
in the contemplation of the parties that this might happen, and it 
could not hâve been expected that such a suit would not be sub- 
ject to the gênerai régulation applicable to ail suits. Now, the 
statute was enacted for the very purpose of mending ail such de- 
fectà in the constitution of the suit as would permit it to go on to 
judgment, and one of such defects was that of proper parties. 
Manifestly, it waa intended that the suit should continue, and not 
abate. If the parties are held bound to hâve contemplated such a 
contingency as the exercise of the power of the court to permit the 
amendment, the défendant ought not now to be heard to say that 
a suit lawfully brought to recover upon this policy for the benefit 
of the estate should be defeated by the event which made the 
amendment necessary and proper. It would be difiicult to conceive 
of a case where such an amendment would be more just and prop- 
er. The défendant imposed a short limitation. By it the suit could 
not be brought within three months, but must be within six months. 
Its object, as we must suppose, was to enable the company to gath- 
er the évidence, and prépare for its défense, while the matter was 
fresh, and to hâve a speedy détermination of its liability. This 
object was accomplished by the commencement of the suit, and it 
was a suit which, when begun, suffered no delays which were not 
incident to other suits which might be brought in the same court. 
If such an amendment could not be made except with the consé- 
quences of a new suit, then brought, the défendant in such a case 
would escape ail liability if it should happen that the will should 
not be found within six months after the death of the insured, un- 
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less the administrator should hâve brought suit and enforced col- 
lection within the three months allowed by the policy for that pur- 
pose. We see no dilficulty in holding that the suit required by the 
policy to be brought intended a suit subject to the exercise of the 
power of the court to remodel it as the law permitted and justice 
should require. ' 

4. A question was raised by the défendant upon the pleadinga in 
respect to the effect of the alleged falsity of the misrepresentation 
of the assured in his application for insurance that he had never 
had flts or disorders of the brain; the contention of the défendant 
being that, whether or not the représentation was made with an 
actual intent to deceive, or the existence of the fact increased the 
risk of loss, the falsity of the représentation defeated the policy. 
This contention was made upon the ground that section 22 of chap- 
ter 160 of the Acts of Tennessee of 1895, declaring that such mis- 
représentation, if not made with intent to deceive, and the matter 
thereof did not increase the risk of loss, should not be deemed ma- 
terial, or make the policy void, was in violation of section 8 of ar- 
ticle 11 of the constitution of Tennessee, which reads as foUows: 

"The législature shall hâve no power to suspend any gênerai law for the 
benefit of any particular Indlvldual, nor to pass any law for the beneflt of 
indlviduals inconsistent with the gênerai laws of the land; nor to pass any 
law granting to any indlvldual, or indlviduals, rights, privilèges, immunities, 
or exemptions, other than such as may be by the same law extended to any 
member of the community, who may be able to bring bimself within the 
provisions of such law." 

The ruling of the court, as we gather from the record, upheld the 
validity of the statute, and this ruling is now assigned as error. 
It is insisted that the statute in question is "a partial law, and vi- 
cious class législation," because, as is said, it exempts from its bur- 
dens life and casualty insurance companies conducted on the as- 
sessment plan. But the gravamen of the complaint is rather that 
the statute imposes a burden upon this insurance company which 
is not imposed upon other companies engaged in a similar business. 
And it is chargea that the classification of life and casualty insur- 
ance companies doing business on the assessment plan on one hand 
and mutual fire insurance companies, life and casualty insurance, 
and ail other insurance companies on the other, and denying a 
privilège to one which it gives to the other class, is without any 
imaginable reason or justification. In so far as the law can be 
said to cast a burden upon mutual fire insurance companies which 
it -lifts from "mutual life and casualty insurance companies," the 
mutual fire insurance companies themselves are the only compa- 
nies who are in a position enabling them to raise the objection, if 
it be one. The défendant in the court below, not being a mutual 
fire insurance company, has no legitimate ground for complaint that 
another company is unjustly burdened. Only the party injuriously 
affected by unconstitutional législation can be heard to allège its 
invalidity. The question, therefore, comes to this: whether it was 
compétent for the législature to change the rule of law in respect 
to the liability of a casualty company insuring for a fixed premium 
upon its policies thereafter to be issued, without at the same time 
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imposing the same liability upon the contracta of mutual life and 
casualty companies. And we are of opinion tLat it was. Législa- 
tion is not open to the objection hère made, provided it afflects ail 
pensons alike who are within the description of those mentioned in 
the statute. The décisions of the suprême court upon that clause 
of the fourteenth amendment to the constitution of the United 
States which fbrbids the déniai by any state to any person within 
its jurisdiction of the equal protection of the laws are strictly per- 
tinent, there being a close similitude between that clause and the 
provision of the Tennessee constitution in question. Those déci- 
sions are very numerous, and illustrate the subject by many exam- 
ples. We cite at random a few of the cases, which sufiQciently in- 
dicate the gênerai doctrine. Eaiiroad Co, v. Mackey, 127 U. S. 205, 
8 Sup. et: 1161, 32 L. Ed. 107; Magoun v. Bank, 170 U. S. 283, 18 
Sup. et 594, 42 L. Ed. 1037; Insurance eo. v. Daggs, 172 U. S. 557, 
19 Sup. et. 281, 43 L. Ed. 552; Eaiiroad Co. v. Matthews, 174 U. S. 
96, 19 Sup. et. 609, 43 L. Ed. 909. In the last of thèse, many of 
the récent cases are coUected. The rule declared in those cases 
in respect to the extent to which discrimination in classifying the 
objects of législation may rightfully proceed is the same as that 
which we think applicable to the case before us. What this déc- 
laration of the constitution of Tennessee means is that no discrim- 
ination shall be made in respect of burdens and privilèges between 
persons whose interests and relations to the gênerai public are so 
far identical that they would be affected in the same way by lég- 
islation which should comprehend ail such persons. The division 
of such persons into classes, and making one law respecting bur- 
dens àJud privilèges for one class; and a différent one in regard to 
the same subjects for another class, would be purely arbitrary, and 
it is such discrimination that the constitution forbids. We accept 
the doctrine as stated and approved by the suprême court of Ten- 
nessee in Stratton's Claimants v. Morris' Claimants, 89 Tenu. 497, 
534, 15 S. W. 87, 97, 12 t. R. A. 70, 80, "that, whether a statute be 
public or private, gênerai or spécial in form, if it attempts to create 
distinctions and classifications between the citizens of the state, 
the basis of such classification must be natural, and not arbitrary." 
But the power of classification will be upheld when such classifi- 
cation proceeds upon a différence which has a reasonable relation 
to the object sought to be accomplished. The distinction between 
Insurance for a fixed premium, where the parties hâve no commu- 
nity of interest, and mutnal insurance, where the insured is afso 
the insurer, and shares in the management of his company, par- 
ticipâtes in the making of its by-laws, whereby the terms of its 
contracts with its members are prescribed, where the insurance is 
at its actual cost, and no profits taken ont by a stranger, is not 
arbitrary. The nature and the incidents of the business of the two 
methods yàr'y greatly. The laws of Tennessee in regard to mu- 
tual insurance companies contained provisions which are common 
to those of many of the states, and under which the relations of the 
member and the company were those above described. The lég- 
islature might well think it not unreasonable that the members of 
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such associations should be left to détermine for themselves wheth- 
er they wonld adhère to the common-law doctrine in respect to the 
conséquences of a misrepresentation of facts, though made with.- 
out any fraudulent purpose, and there was no increase of the risk 
by the untruth of the représentation, or whether they would adopt 
the rule which the législature proceeded to lay down upon that sub- 
ject in respect to companies insuring upon the other plan. The 
rule itself was undoubtedly prescribed from a sensé of the harsh- 
ness of the former doctrine, and was designed to prevent the less 
astute of the parties from falling into a pit through having mis- 
takenly made some représentation the falsity of which did not in- 
crease the risk of loss. It is of a kind not uncommon in législa- 
tion for alleviating the périls to which the insured is often exposed. 
In mutual insurance the insured détermines for himself whether 
he will expose his insurance to such hazard as would ensue from an 
incorrect représentation. It was said by the suprême court, in con- 
sidering the obligatory effect upon a member of one of the articles 
of a mutual insurance company, in Korn v. Society, 6 Cranch, 192, 
3 L. Ed. 195, that: ) 

"Whether [It was] just or unjust, reasonable or unreasonable, to ail con- 
cerned, was certainly a mère rnatter of spéculation, proper for the considéra- 
tion o( the Society, and which no individual is at liberty to complain of, as 
he is bound to consider it as hls own individual act. Every member in fact 
stands In the peculiar situation of being party of both sides, — Insurer and in- 
sured." 

We think there was enough of dissimilarity in the character of 
the business of insurance for a fixed premium and that of mutual 
insurance to justify the législature in laying down a rule regulating 
the former without also imposing it upon the latter. Thèse views 
lead to an af&rmance of the judgment. Judgment afflrmed. 



In re SANDBRLIN. 
(District Court, E. D. North Carolina. July 24, 1901.) 

1. Bankbuptct — Pabtnbiîship— Liens, 

Mortgage given by a partnership on its property is not afCected by 
bankruptcy proceedings against one of the partners alone, though, after 
the giving of the mortgage, the firm was dissolved, and such partner 
tooli its assets and assumed its liabilities. 

2. Same— CosTS op Sale. 

Where a firm gives a mortgage on its property, and afterwards is dis- 
solved, one of the partners taking its assets and assuming its debts, and 
banlîruptcy proceedings are then had against such partner, costs of sale 
should first be paid from the proceeds of the property, and the mortgage 
then be paid, instead of the mortgagee being charged a proportionate 
part thereof. 

8. Same— Proceeds op Sale— Application. 

Where a flrm, after giving a mortgage, is dissolved, one of the partners 
taking its assets and assuming its debts, and bankruptcy proceedings are 
then instituted against him, in the course of which the property is sold, 
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the balance after paying the mortgage should be retalned by the trus- 
tée as part of the estate In banlnniptcy of such partner, as successor to 
the flrm, and not pald to tlie unsecured debtors of the firm. 

4 Samb— Pbbfbbbnob. 

A mortgage, withln four months of an adjudication In bankruptcy, to 
secure a pre-exlstlng debt and a cash considération, Is vold as a préfér- 
ence to the extent of the prlor Indebtedness, and valld only for the 
présent cash considération. 

In Bankruptcy. 

B. J. Sanderlin was duly adjudged a bankrupt, and a trustée appolnted at 
a meeting of creditors. The trustée flled a pétition, alleging — whieh alléga- 
tions are admltted — that wlthin four months of bankruptcy proceedings B. J. 
Sanderlin and John P. McMlUan, trading as Sanderlin & McMlllan, executed 
a mortgage on a certain sawmlU plant, flxtures, etc., elght miles from Mc- 
Kee's Cut, Bladen county, to secure a debt of Çl,500 due by sald flrm. On 
the same day (September 13, 1900) B. J. Sanderlin also executed a note to 
McNair & Pearsall for $2,500, and, to secure the same, a mortgage on a saw- 
mill plant, flxtures, etc., about two miles from Clarkton, N. C; that Mc- 
Nair & Pearsall were not parties to the bankruptcy proceedings, but clalmed 
a lien on the property of the bankrupt, and It would be to the interest of ail 
parties to hâve the property covered by the mortgages sold free of liens; 
and praying for thls purjwse that McNair & Pearsall be made parties, etc. 
An order was entered and served, when McNair & Pearsall filed an answer 
admlttlng the allégations of fact in the trustee's pétition, claimlng the firm 
■of Sanderlin & McMlllan had not been adjudged bankrupts. The property 
conveyed In the mortgage to secure the $1,500 debt was the property of the 
flrm, and thelr clalm thereto or thereon Is a valld clalm. Admlttlng the facts 
as alleged as to B. J. Sanderlin, the answer says that the same was a bona 
fide transaction for a valuable considération, and at the time the note and 
mortgage were executed they belleved Sanderlin was solvent They had no 
reasonable cause to belleve that Sanderlin Intended to glve them a préférence 
over other creditors. They clalm a prier lien on sald property, and submit 
themselves and thelr claims to the jurlsdictlon of thls court. Olalmants 
further allège that the Personal property allotted to the bankrupt as a Per- 
sonal property exemption Is Included in that covered by the Sanderlin mort- 
gage, and subject to thelr lien thereunder. The référée finds the foUowlng 
additlonal facts pertinent to the questions presented whlch do not seem to be 
questloned: The considération of the Sanderlin & McMlllan mortgage was 
$1,282.10 cash, and the balance a debt due McNair & Pearsall. No proceed- 
ings In bankruptcy hâve been eommenced against Sanderlin & McMlllan or 
.Tohn R. McMlllan. Subséquent to the date df the mortgage, the flrm of 
Sanderlin & McMlllan was dissolved, Sanderlin agreeing to take the firm as- 
sets and pay the firm debts. Prier to the exécution of the Sanderlin & 
McMlllan mortgage, there were two liens on the property, the valldity of 
whlch were admltted. Thls property was sold by the trustée for $2,308.50. 
The considération of the mortgage of B. J. Sanderlin for $2,500 was $805.56 
cash, and the balance an account due by B. J. Sanderlin to McNair & Pearsall. 
Thls property was sold by the trustée for $2,605.50. The référée held that 
out of the proceeds of sale of the property covered by the Sanderlin & Mc- 
Mlllan mortgage the valld liens thereon referred to should flrst be pald, then 
the amount of the mortgage to McNair & Pearsall, and, if any balance re- 
mained, It should be applled to the unsecured claims against Sanderlin & 
McMlllan, each payment to be chargéd wlth its proportlonate part of the ex- 
pense of sale; that the mortgage of B. J. Sanderlin for $2,500 Is a valld lien 
to the extent of the cash considération of $805.59, and that the part of sald 
considération whlch represents the pre-existing debt Is upon the same footing 
as other unsecured claims, and can be proved In the mode prescribed for the 
proof of unsecured claims; that from the sald $805.59 and interest should 
be deducted such part of the expenses incident to making the sale of the 
property conveyed In the mortgage as $805.54 bears to the total proceeda 
«f sale, $2,605.50. To the rullngs of the référée both parties excepted. 
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Iredell Meares, for creditors. 

McNeill & Bryan, for Pearsall & McNair, 

PURNELL, District Judge (after stating the facts). The ques- 
tions presented by the exceptions are not new. Most of them hâve 
been settled by décisions. Claimants having submitted their 
claims, no question of jurisdiction can arise. Bryan y. Bernheimer, 
181 U. S. 188, 21 Sup. Ot. 557, 45 L. Ed. — , 5 Am. Bankr. Kep. 623. 
Firms or partnerships and the individuals composing such firms or 
partnerships are distinct légal entities, and proceedings in bank- 
ruptcy by or against one do not of necessity involve the other. A 
lirm, as such, may be bankrupt, and the individuals composing such 
firm solvent, and not bankrupt. In re Mever,' 3 Am. Bankr. Rep. 
559, 39 0. C. A. 368, 98 Fed. 976; In re Barden (D. C.) 4 Am. Bankr. 
Rep. 31, 101 Fed. 553; Strause v. Hooper (D. C.) o Am. Bankr. Rep. 
225, 105 Fed. 590; Coll. Bankr. (3d Ed.) 72, 73. This proceeding was 
against B. J. Sanderlin alone, and in no way involved the acts or 
assets of Sanderlin & McMillan or J. R. McMillan. The mortgage 
made by Sanderlin & McMillan to Mc]Nair & Pearsall, and the prier 
liens on the property covered by the mortgage, are therefore not 
affected by the proceedings in bankruptcy, except in so far as an 
équitable division of the. costs of selling the property. Both claims 
are valid, in no sensé a préférence, and this court administers .the 
proceeds of sale to ascertain the interest of the bankrupt in the 
excess, if he has such interest, and to hâve such excess, if any there 
be, paid to the creditors of the bankrupt. If the court had not in- 
terfered, if the holders of the liens and mortgage had been permit- 
ted to sell the property, they would hâve paid ont of the proceeds 
of sale first the cost of making the sale, then the liens according to 
priority, then the debt secured by the mortgage, and then the sur- 
plus to the mortgagor. This is according to the terms of the mort- 
gage (which adds to the cost of sale a reasonable fee to an attor- 
ney, but such fee cannot be chargea against the estate), and the 
iisual practice in such cases. Under the dissolution agreement, 
Sanderlin having taken the assets and assumed the liabilities of the 
firm, he would, under the most favorable circumstances, hâve been 
entitled to the surplus after paying the cost and the claims against 
the property. Creditors can claim no more. Out of the proceeds 
the trustée will therefore pay the costs of making the sale first, 
then the two liens according to priority, then the mortgage debt 
and interest, and the surplus, if any, will be retained as a part of 
the bankrupt estate. 

The exception to the report of the référée "that the sums so go- 
ing to the mortgage and lien creditors should be charged with such 
proportionate part of the expenses incident to making such sale as 
their amount bears to the total proceeds of sale" is sustained. The 
décision of the référée that the proceeds of sale of the property 
should be applied to the payment of the liens, and then to the pay- 
ment of the McNair & Pearsall mortgage, is aflBrmed; but this ap- 
plication can only be made after paying the cost of sale. The bal- 
ance, if any, will be retained by the trustée as a part of the estate 
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in baniruptcy of B. J. Sanderlin, as successor to Sanderlin & Mc- 
Millan, and not paid, as the référée directs, to the unsecured cred- 
itors of Sanderlin & McMillan. The court is not administering the 
estate of that dissolved flrm. 

The second exception to the finding of the référée — that he erred 
in holding the mortgage executed by B. J. Sanderlin to MclSTair & 
Pearsall is a valid lien upon the proceeds of sale of the property 
conveyed therein (|2,605.50) to the extent of the cash considération, 
$805.59, and interest, and the part of the considération which rep- 
resents the pre-existing indebtedness is upon the same footing as 
other unsecured clàims, and can be proved as other unsecured 
claims — is overruled,. and the finding of the référée afflrmed. The 
former décision In Ee RatlifE (D. C.) 5 Am. Bankr. Rep. 713, 107 Fed. 
80, and the reasoning therein relied on in the argument has, since 
that cause was decided, been passed upon by the suprême court in 
Pirie v. Trust Co. (referred to in the opinion as pending on appeal), 
and the suprême court holds: 

"Payment by a debtor on account and In the ordlnary course of business, 
■wlthin four months of the flling of pétition in banlcruptey by or against him, 
though made and received Innocently, the debtor not intending to give a 
préférence, and the créditer not knowlng or having reason to belie^e that 
the banlirupt is Insolvent at the time of the payment, are nevertheless préf- 
érences under the banlsruptcy act, which must be surrendered if the créd- 
iter *so paid desires to participate pro rata in the distribution of the baulcrupt 
estate. A préférence which has been received Innocently by a créditer may be 
retained by him, if he so elects; but he cannot be permitted to prove his 
claim in the bankruptcy case. Where credltors had, wlthln four months, 
received payments on account amountlng to $1,300, and upon banlirupt's ad- 
judication proved their clalm for the balance due them, and a dividend 
amounting to $464 was allowed and paid thereon before the trustée discov- 
ered creditors had been given préférences within the four months, and the 
trustée, upon such discovery, flled in the banlîruptcy court a pétition for a 
reconsideration of the claim, and Its rejection on the ground of such préfér- 
ences, and for the recovery of the dividend paid, and the prayer was allowed, 
but the creditor contends that in view of section 23b, Bankr. Act, the court 
eiTed in compelling him to repay the amount of dividends so received: Held, 
the proceedlngs were not a suit wlthln the meaning of that section, and the 
order of the court reqùiring the repayment of the dividend was properly 

and legally made." 181 U, S. , 21 Sup. Ct 806, 45 L. Ed. , 3 Nat. Bankr. 

N. 566. 

True, this décision was by a divided court, the ehief justice and 
three associate justices dissenting; but this court must follow the 
décision. 

The décision of the référée that the mortgage is a valid lien on 
the proceeds of sale to the extent of the cash considération is not 
excepted to, and is correct. Tiffany v. Lucas, 15 Wall. 421, 21 L. 
Ed. 198; In re Cobb (D. G.) 3 Am. Bankr. Rep. 129, 96 Fed. 821; Coll. 
Bankr. (3d Ed.) 355, and cases cited. 

As to the pre-existing debt it was a préférence which is void. 
The same rule hereinbefore set ont for the payment of costs appliea 
to the costs of sale of the proi>erty covered by the mortgage by B. 
J. Sanderlin to McNair & Pearsall, and the exception to the ruling 
of the référée charging the fund of |805.59 due McNair & Pearsall 
with a pro rata part of the cost as the |805.59 bears to the proceeds 
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of sale is sustained. The costs of sale will be paid from the fund 
first, then the debt of |805.59 and interest will be paid in full, the 
balance to be held as a part of the estate of B. J. Sanderlin in 
bankruptcy for distribution under the further order of the court of 
bankniptcy. The third exception — "that the référée erred in not 
holding that the surplus after paying the debts of McNair & Pear- 
sall should be charged with the entire expenses in this cause" — is 
OTerruled. : 



In re HENSCHEL. 
(District Court, S. D. New York. July 22, 1901.) 

1. Bankruptcy— Choicb dp Trustée. 

Under Bankr. Act 1898, § ô6a, requlrlng matters submltted to the cred- 
itors to be passed on "by a majority vote In number and ainount of 
claims of ail creditors whose claims hâve been allowed and are présent," 
the vote turns not on the number of creditors présent and the amount 
represented by them, but on the number and amount of allovs^ed claims 
présent before the référée at the time of the vote; so that a trustée must 
recelve a majority vote of such claims. 

2. Same— Creditors Présent. 

Bven If Bankr. Act 1898, § 56a, allows a trustée to be chosen by a ma- 
jority of creditors présent, instead of a majority of allowed claims prés- 
ent, a créditer is présent for the purpose of being counted where he is 
represented at the meeting by an attorney at law or proctor, though the 
latter's power of attorney Is insufficient for voting purposes. 
8. KoTART Public— Certipicatb dp Acknowledgmekt. 

A notary publlc's certiflcate of acknowledgment without any venue Is 
insufficient, and is not aided by the venue to a preceding affidavit, the 
certiflcate of acknowledgment being wholly separate from the affidavit, 
and being an independent requirement. 
4. Bankruptcy — Rejectino Vote for Trustée. 

The référée may reject a vote for trustée on the ground that It is in 
the interest of the bankrupt, though the creditor's proxy is an attorney, 
and claims an attorney's privilège from answering when questloned on 
the matter, and, on the clalm being overruled, refuses to answer. 

Black, Olcott, Gruber & Bonynge, Frederick M. Czaki, and Myers. 
Goldsmith & Bronner, for différent creditors. 

BEOWN, District Judge. At an adjourned first meeting of cred- 
itors held on June 20th, the référée adjudged that there was a fail- 
ure to elect a trustée by the creditors, and thereupon appointed Mr. 
Hough, who had been previously acting as receiver. Several péti- 
tions of review were thereupon filed, alleging varions errors in the 
rulings of the référée; but on the hearing ail but two were stated 
to be withdrawn, viz. one by creditors voting for Mr. Whitney, up- 
on which it was stated that only one question was sought to be 
raised, viz. the proper construction of section 56a, Bankr. Act; the 
other pétition, by creditors voting for Mr. Hough, raises several 
other questions. 

From the report of the référée, his summary of the évidence pur- 
suant to gênerai order 27 and the évidence and exhibits returned, 
it appears that under a previous order of the référée for the re- 
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examination of ail claims previously flled, in order to ascertain what 
payments, if any, had been received by the creditors while the bank- 
i"upt was insolvent and within four months of the flling of the pé- 
tition, in accordance with the récent opinion of the suprême court in 

Pirie v. Trust Co., 21 Sup. Ot. 906, 45 L. Ed. , some previous claims 

were expunged; some were allowed to stand, on deposit of the pay- 
ments proTcd to hâve been previously made, and two others were for 
cause held in suspense, so that at this meeting 24 claims were finally 
allowed and filed; that ail thèse claims were presented by the attor- 
neys and proctors of the creditors, who were présent representing ail 
thèse creditors and taking part in the proceedings, by the examina- 
tion of witnesses and by presenting objections and arguments there- 
on in support of their supposed interests; that after the presentment 
of ail those 24 claims by the proctors of the creditors and after 
their obtaining the adjustment and allowance of them as above 
stated, the voting for trustée was begun; that on the presentment 
of proxies for the purpose of voting, ten of the letters of attorney 
were, under objection, held by the référée to be defective in exécu- 
tion, and on that ground the votes offered under them were ex- 
cluded ; that six others offered by Mr. Bonynge and two offered by 
Mr. Czaki were objected to for defective acknowledgment, through 
lack of any venue stated in the notary's certiflcate and for other 
alleged defects; that thèse objections were overruled and the votes 
cast under them for Mr. Whitney allowed, thus making ten votes 
for him, while four votes were cast for Mr. Hough. The 24 claims 
allowed aggregated 119,711.95; the 10 voting for Mr. Whitney ag- 
gregated |8,273.83, and the 4 cast for Mr. Hough, |2,048.27. The 
votes for Mr. Whitney being less than a majority in number and 
amount of the claims allowed and présent, the référée appointed 
Mr. Hough, as above stated. 

In behalf of Mr. Whitney it is contended that as 10 of the 24 
proxies were disallowed, there remained only 14 creditors "présent," 
within the meaning of section 56a; so that Mr. Whitney, having 
received 10 ont of the 14 votes actually cast, and those 10 claims 
being also a majority in amount of the 14 voting, should hâve been 
declared elected and appointed as trustée, notwithstanding the fact 
that the other 14 creditors, whose claims were allowed, were rep- 
resented at the meeting by their légal attorneys and through them 
took part in it. 

I cannot sustain this contention as correct or within any reason- 
able construction of section 56a. That section is very explicit in 
requiring matters submitted to the creditors to be passed upon "by 
a majority vote in number and amount of claims of ail creditors 
whose claims hâve been allowed and are présent." 

According to the language of this section, therefore, the vote 
should turn, not upon the number and amount of creditors, but on 
the number and amount of allowed claims "présent" before the réf- 
érée, at the time the vote is taken; and unless there is a majority 
vote in number and amount of such claims for some one candidate, 
the référée is required by section 44 to appoint the trustée, as he 
did in this case. 
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As section 5Ga stands, the word "présent" cannot, by any possi- 
ble grammatical construction, be made to refer to the word "cred- 
itors"; nor can that légal construction be put upon it, except by 
an altération and reconstruction of the sentence. The words "and 
are" must be erased and the word "présent" transposed and in- 
serted after the word "creditors," or some other équivalent altér- 
ation made. If such an altération were required by other sections 
of the act in order to avoid contradiction, or to prevent the man- 
ifest purpose of the act from being thwarted, such a change by 
construction might possibly be allowable. But I do not flnd any 
such requirement. On the contrary, the section as it reads, seems 
to me to be in entire accord with other parts of the bankmpt act 
that indicate its gênerai purpose not to give to creditors the dis- 
position of the bankrupt's affairs, except upon a majority vote both 
in amount and number of proved claims. This is the undoubted 
requirement as respects compositions under section 12b; it is the 
same under section 55e as respects a spécial designated place of 
meeting; and the same construction of section 55a is also to be 
implied from section 56b, which excludes from the count not only 
the prefeiTed creditors themselves, but also "the amount of their 
claims," showing that the claims présent are to be considered in- 
dependently of creditors présent, since otherwise the latter clause 
would be superfluous. 

AU thèse sections seem to hâve one and the same apparent pur- 
pose, viz. to check undue control of the bankrupt's affairs either 
by a few interests, or by the bankrupt in conjunction with them, 
to the préjudice of other creditors, by requiring a majority both in 
number and amount of proved claims. This conserves also the in- 
terests and the convenience of absent or distant creditors, who, 
after proving their claims, ought to be allowed, if they choose, par- 
ticularly where the claims are small or moderate in amount, and 
the expected dividends light, to rely upon the judgment and pro- 
tection of the court or the référée, instead of being compelled to be 
at the trouble of attending creditors' meeting to intervene actively 
in order to prevent the unadvisable action of a few. A creditor's 
absence after proving bis claim, would thus count in favor of a 
choice of trustée by the référée and obstruct objectionable action 
or combinations in the bankrupt's interest, the same as in cases of 
compositions. 

The referee's décision, however, did not proceed upon this ground 
nor go to this extent, nor is that question necessary to be decided 
hère. It is sufQcient to hold that creditors who are represented at 
a meeting of creditors by their gênerai légal attorneys or proctors, 
are "présent" whether they take part in the voting or not. Ail 
the 24 creditors whose claims were hère allowed were in fact thus 
represented, and, as above stated, through their proctors, took an 
active part in it, and hence they were "présent," even if the word 
"présent" in section 56a is construed to refer to creditors, and not 
as it reads to claims. Section 1 (9) provides that the word "créd- 
iter" may include "the duly authorized agent, attorney or projcy." 
The word "attorney" there includes the attorney at law, though 
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he has no power to vote, except upon additional autliority. The 
meeting was not merely for the choice of a trustée, but for other 
purposes as well; the powers of attorney embraced other poweis 
than voting, and ail the 14 creditors whose proxies were excluded 
from Toting took a prominent part in the meeting, as I hâve said, 
through their attorneys, in the presentment and proof of clainis 
and the examination of witnesses. Being, therefore, legally "prés- 
ent" at the meeting, they cannot be permitted to say that they were 
absent the moment the powers of attorney for voting purposes were 
held under objection to be insufiiciently executed or proved. The 
case is the same as if after the creditors' attorneys had taken an 
active part in the meeting, some other third person had presented 
proxies for voting which were found to be insufQcient; surely such 
daims could not in such a case be excluded from the count on the 
ground that the creditors were not "présent." The case of In re 
McGill, 45 G. G. A. 218, 106 Fed. 57, 5 Am. Bankr. Rep. 155, is in 
this respect quite dilîerent, though I cannot agrée to some of the 
brief and inexact observations there made on the subject. 

The pétition for review in behalf of Mr. Hough présents addi- 
tional reasons for not disturbing his appointment as trustée. 

1. A notary's certiflcate of acknowledgment without any venue 
is defective, since he is a local oiflcer and it must appear on the 
face of the certiflcate that the acknowledgment was taken within 
his territorial jurisdiction. Thompson v. Burhans, 61 N. Y. 52, 63; 
Rogers v. Pell, 154 N. Y. 518, 529, 49 N. E. 75j Montag v. Linn, 19 
111. 399; People v. De Camp, 13 Hun, 378, 379. Eight of the proxies 
allowed to vote for Mr. Whitney should therefore hâve been re- 
jected. The certiflcate of acknowledgment to those eight powers 
of attorney formed no part of the preceding aifidavit, as it did in 
one of the other proxies which was properly allowed. In the eight 
hère referred to, the certiflcate of acknowledgment was whoUy sep- 
arate from the affldavit and was an independent requirement, nec- 
essary to be complète in itself. The venue to the affldavit, there- 
fore, did not aid the certiflcate of acknowledgment. Excluding 
thèse, there were but two valid votes for Mr. Whitney to four for 
Mr. Hough, and the latter exceeded in value the two remaining for 
Mr. Whitney; so that if the contention of the latter is sound, that 
only the creditors présent and voting are to be counted, and not the 
claims allowed and represented at the meeting, Mr. Hough should 
hâve been declared elected; while if the twenty-four claims are ail 
to be counted as respects amounts, there would be no élection, and 
the appointment of Mr. Hough by the référée was good. 

2. Upon a préviens élection of trustée the same proxy was chal- 
lenged as being in the interest of the bankrupt, who, as it appeared^ 
had formerly been a client, while a relative of the bankrupt was 
the proxy's clerk and active in the bankruptcy proceeding. On be- 
ing sworn as witnesses before the référée to prove the charges made 
against the allowance of the vote of thèse proxies, both claimed an 
attorney's privilège from answering, and when this claim of priv- 
ilège was overruled by the référée, they still refused to answer as 
directed by the référée, contrary to the requirements of section 4la. 
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That élection was accordingly set aside by the referee, and on re- 
view before me, this was conflrmed and a new élection ordered, 
with tlie suggestion that an indépendant trustée be chosen "upon 
unobjectionable proxies." This ruling and suggestion were ig- 
nored; the same proxy obtained new letters from.several of the same 
creditors, in the same terms as before, presented them for the pur- 
pose of voting, and notwithstanding a renewal of the same objec- 
tion to thèse votes being received, several were received and the 
votes allowed. They should hâve been exchided. The exécution of 
new letters in no way purged the previous contempt, but aggra- 
vated it. The suggestion by the court was supposed to be suiHcient, 
without a positive order excluding the previous proxy frOm actîng, 
such as Was made by Mr. Justice Brown in Ee Wetmore (D. C.) 
16 N. B. K. 514, 518. The proxy's previous refusai to answer touch- 
ing complicity with the bankrupt still stood as a part of the record, 
and was legally a presumptive confession of the charge (see Graves 
V. U. S., 150 U. S. 118, 121, 14 Sup. Ct. 40, 37 L. Ed. 1021; Andrew^ 
V. Frye, 104 Mass. 234), rendering him incompétent as before (In 
re McGill, 45 C, C. A. 218, 106 Fed. 57, 5 Am. Bankr. Rep. 155). 
Ex parte aflSdavits, in such a case, are not to be taken as a sub- 
stitute for oral examination. 

There was strong évidence before the court of gross frauds of 
the bankrupt that required energetic and searching investigation. 
If under such cirCumstances a proxy in the interest of the bankrupt 
after obtaining control by canvassing àmong creditors could plead 
an attorney's privilège, refuse to answer inquiries touching his ac- 
tion in the interest of the bankrupt, and still be allowed to control 
the élection of trustée, the power of the court to protect its pro- 
ceedings against abuse and fraud, and to prevent the purposes of 
the bankrupt act from being thwarted, would be gone. Such a sit- 
uation would be intolérable. In re Rekersdrçs CD. C.) IQS Fed. 206, 
5 Am. Bankr. Rep. 811. A proxy thus procuring control of an élec- 
tion stands in a wholly différent situation from that of a single 
creditor; and even a combination of creditors themselves in the in- 
terest of the bankrupt to suppress an investigation into his appar- 
ent frauds, whether openly admitted or impliedly confessed by re- 
fusing to answer as witnesses touching that intent, when directed 
by the referee to answer, ought equally to be debarred from the 
choice of a trustée 

The question hère involved is not one touching the rights of cred- 
itoi-s conferred by the act, which this court will always endeavor 
duly to maintain; but a question touching the power of the court 
to make investigation in order to prevent or correct abuses; and of 
this power I cannot entertain a doubt. 

The appointment is conflrmed. 
109 F.— 66 
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ROSS r. 3. s. SCOFIELD'S SONS CO. 

(Ôlrcnlt Court ot Appeals, Flfth Circuit May SI, lôOl.) 

No. 1,058. 

BankbdptCt— Liens— SPECiAii Lien undbb Georgia Statutb. 

A manufacturer o£ macbinery, who fumlshes machinery and repalrs 
for a steam sàwmlU owned and operated by a corporation, and other 
articles of equlpment necessary or proper (or the opération o( such mlU, 
such tts tnicks and wheels for tram cars used In handling logs and lum- 
ber at the mlU, is entltled to a spécial lieu on the mlll property therefor, 
under Clv. Code Ga. 1886, § 2801, whlch, when properly recorded, is enti- 
tled to preferentlal payment (rom the proceeds of such property sold in 
baûkruptcy proceedlngs agalnst the owner. 

Pétition for Révision of Proceedings of tlie District Court of the 
United States for the Southern District of Georgia in Bankruptcy. 

J. s. Scofleld's Sons Company interrened In the bankruptcy proceedlngs 
against the Oeonee Mllllng Company, claiming the right to payment In fuU 
from the proceeds of the bankrupt's property on the ground that It was 
entltled to a lien on the rnill property, under the statutes of Georgia, for a 
balance due on the price of machinery and repairs for such mlU. Its account 
covered, ta addition to repalrs made on statlonary machinery, charges for 
trucks, axles, ànd wheels for tram cars used in connection with the mill, 
and other simllar articles. The clalm to a lien and preferentlal payment 
was disallowed by the référée as to such charges, but the coiu-t, by Speer, 
district judge, sustained exceptions to the ref eree's report, and sustained the 
intervener's contention ta (ull. The clalm to a lien was based on CIt. Code 
Ga. 1895, $ 2801. 

Geo. S. Jones, Isaao Hardeman, B. M. Davis, and 0. A. Turner, 
for petitioner. 
Claude Estes, for respondent. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CDEIAM. On a pétition for a revision under the bankrupt- 
cy act this court deals only with questions of law, and, as to the 
law of this case, the ruling of the district judge and his opinion 
filed in the record are correct. The pétition for revision is denied. 



In re DINGLEHOBF et aL 

(District Court, B. D, North Carolina. July 6. 1901.) 

Bankbuptct— Exemption— Résidence— iNTBNT to Return. 

Where a bankrupf s husband was never a résident of the state of 
North Carolina, and she was never therein except that they vislted and 
boarded in the state a short time soon after their marrlage, she is not a 
résident, or entltled to the exemption provlded by the state constitution 
(article 10, § 1) to "any résident of this state," "to be selected by such 
résident," though she testlfles that she Is absent from tbe state tempo- 
rarily, and intends to retum thereto, since there can be no intention to 
return wlthout a former or actual bona fide résidence to retum to. 

In Bankruptcy. 
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Eussell & Gore, for petitioner, Mayme H. Dinglehoef. 
Bellamy & Poschau, for créditera. 

PURNELL, District Judge. The ârm of Dinglehoef Bros, waa 
duly adjudged bankrupt, and a personal propertj exemption allowed 
by the constitution and laws of North Carolina allotted to 0. F. 
Dinglehoef, the résident member of the flrm. Mayme H. Dinglehoef, 
named in the pétition as a member of the ôrm of Dinglehoef Bros., 
now claims a |500 personal property exemption under the same law, 
as a member of the flrm. To the allotment of the exemption the 
creditors object, on the ground that Mrs. Mayme H. Dinglehoef is 
not a résident of North Carolina. The référée, Samuel H. MacRae, 
flnds the foUowing facts: 

"That prior to her marriage wlth M. J. Dinglehoef, one of the flrui of 
Dinglehoef Bros., conductlng a jewelry business in Wilmlngton, N. C, Mayme 
H. Dinglehoef was a nonresident of North Carolina, haying been born and 
raised in Georgia and Tennessee, and married at Apison, Tenn. In the 
summer of 1S98 she moved to North Carolina, vhere she remained until the 
early part of 1899, when she returned with her husband to Tennessee. Her 
husband died soon after, and she has never since returned to North Carolina. 
She has no house or lot In North Carolina, nor has she any blood relatives 
within the state, and slnce her husband's death she has been vlsltlng frlends 
in Tennessee and Alabama, and is now with her mother and sisters lu Nash- 
ville, Tenn. Her mother is an invalid, and she is remaining with ber to 
nurse her; and the said Mayme H. Dinglehoef testifled she intends retumlng 
to North Carolina as soon as her mother's health will permit. It nowhere 
appears her husband was ever a résident of North Carolina, and. In the opin- 
ion of the référée, the facts do not bring her within the lett'îr or spirlt of the 
constitution of North Carolina, so as to entitle her to personal property ex- 
emption." 

— And adjudged "Mayme H. Dinglehoef is not entitled to the Per- 
sonal property exemption." 

The finding of facts and the conclusion of law by the référée are 
in ail respects afQrmed. Following the décisions of the suprême 
court of North Carolina, this court has been constrained to hold 
in several cases that members of a partnership are each entitled to 
a Personal property exemption, to be allotted ont of the partner- 
ship assets, provided it afflrmatively appears they hâve no indi- 
vidual Personal property exemption, and the other partners assent 
thereto. In re Stevenson (D. C.) 2 Am. Bankr. R. 230, 93 Fed. 789. 
Article 10, § 1, of the constitution of North Carolina is as foUows: 
"The Personal property of any résident of this state to the value of five 
hundred dollars, to be selected by such résident, shall be, and is hereby, ex- 
empted from sale under exécution or other final process of any court, issued 
for the collection of any debt" 

This article has been before the courts frequently, and construed 
both by the suprême court of the state and the suprême court of 
the United States, but not as to the question now presented. The 
right of claimant to the exemption dépends on whether she is now 
a résident of the state, or, having been a résident, has been tem- 
porarily absent with a mind to return, — ^animus revertendi; for 
the mind to retum cannot avail unless a bona fide résidence had 
been acquired at the time of departure. The décision relied on by 
counsel for petitioner (Chitty v. Chitty, 118 N. C. 647, 24 S. E. 517, 
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32 L, R. A. 394) emphasizes this view of the law. Tfiat, too, was an 
extrême case. Cliitty was a fugitive from justice, left the state to 
avoid prosecution for an infraction of the law, and was absent two 
yeàrs op more; but he had been a résident of the state, and left 
a family and property in the state, to which he was always anxious 
and intended to retum 6s soon as circumstances permitted. He 
had not become a citizen of another state or engaged in any perma- 
nent business elsewhere. When he testifled he had carried with 
him at ail times the animug reve'rtendi, the court held he had never 
ceased to be a résident of the state. This is, as said by counsel, 
the latest utterance of the highest court of the state on the sub- 
ject, probably the strongest in their favor; and, to use a facetious 
expression in the brief, "dead oodles" of authority may be found to 
the same efEect; în façt, ail the decided cases on the subject of 
animus rëvertendi recognize the basis of ail rights dépendent 
thereon to be an actual bona fide résidence to which to return. 
There can be no such mind or intention without a former or actual 
bona fide résidence to return to. 

Did Mayme H. Dinglehoef ever acquire such résidence in the 
state? There is no évidence that her deceased husband, M. J. Din- 
glehoef, ever acquiréd a résidence in North Carolina. The wife 
and children only succeed to the right of homestead in the event 
of the death of the husbànd or father. They are not entitled to it 
after his removal from the state, though they may remain. Fin- 
ley V. Saunders, 98 N. 0. 464, 4 S. E. 516. The petitioner's claim 
is dépendent on her husband having been a résident of the state, 
she haying been in the state only once with him for a short pe- 
riod. ■ ï'hè refereè does not find, and it does not appear in the dép- 
ositions, that he was a résident of North Carolina. 

E'ésidence is Personal présence in a fixed and permanent abode. 
Eoosevelt V. Kellogg, 20 Johns. (N. Y.) 208; Sears v. Œty of Boston, 
1 Metc. (Mass.) 251. Eesidence indicates permanency of occupa- 
tion, as distinct from lodging or boarding or temporary occupation, 
but does not include so much as domicile, which requires an inten- 
tion continned with résidence. Inhabitants of JefEerson v. Inhab- 
itants of Washihgton, 19 Me. 293; 2 Kent, Comm. (lOth Ed.) 576, 
eiaimant does not and cannot daim to hâve become a résident of 
North Carolina unless it was during her sojourn at a boarding bouse 
in Wilmington, soon after her marriage, or to hâve any right to 
the exemption, except such as she acquiréd through her deceased 
husband. He was not a résident of the state. She has never been 
a résident, apd the declared intention to return to the state can- 
not avaU hér. The décision of thè référée is aflBrmed. 
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In re HOWLAND, 

(District Court, N. D. New York. June 20, 1901.) 

No. 243. 

1. CoNDiTioNAL Sales — Validitt as asainst Creditors dp Puechaser. 

Under the law of New York, as settled by décision, the réservation of 
title to mercliandise by a seller until payment is made Is void as against 
ci'editors of the purchaser, where the latter is, by the contraet, given the 
right to sell the merchandise in the ordinary course of business; such 
right being inconsistent with the ownership of the seller, and one which 
would necessarily destroy his right of property. 

2. BaNKHUPTOÏ— TiTLK OF TKUSTBE— SUBKOOATION TO KiGHTS OF CHBDITOBS. 

Under Bankr. Act 189S, § 67b, wbich subrogates a trustée to the rights 
of creditors as against liens created or attempted to be created by the 
bankrupt, where a part of the property scheduled by a bankrupt con- 
sisted of merchandise which he had purchased under a conditional con- 
traet by which the seller retained the title until the merchandise should 
be sold in the ordinary course of business, which contraet was binding 
upon the bankrupt, but not upon his creditors, under the laws o£ the 
State, the trustée succeeded not only to the rights of the bankrupt, but 
also to those of the creditors, as to such property, and took title thereto 
free from the daim of the seller under his contraet. 

In Bankruptcy. 

The following is the opinion of R. A. Gunnison, référée: 

This matter arose over an adverse clalm of title to certain merchandise 
under a conditional statement of sale. The facts are thèse: For some tlme 
prior to November IG, 1900, Herman H. Howland, this bankrupt, condueted a 
gênerai country store at the village of Center Lisle, in this county. On Janu- 
ary 13, 1900, Hennan H. Howland, this bankrupt, was conducting the business 
above mentloned. On or about that time, he gave to one of the agents of the 
Mishawaka Woolen Manufacturing Company an order for certain goods, and 
signed an order slip, addressed to the company, which contained, besides an 
enumeration of the goods bought and other matters, the following: "The 
title and property in ail the goods herein mentioned shall remain in the ven- 
dor until fully paid for, or sold in due course of business by the buyer; and 
If payment shall not be properly made when due, or if at any time before the 
same shall be fully paid for, or sold in due course of business by the pur- 
chaser, the purchaser shall become insolvent, or shall, in the opinion of the 
veudor, be in danger of insolvency, or the vendor, in its judgmeut, for any 
reason whatever, deem itself in danger of losing the price of said goodfe, then 
the vendor may, at its option, reclaim and take possession of so much of the 
said goods as shall then remain In the hands of the purchaser unsold: pro- 
vided, however, that this provision shall not in any wise afCect the liability 
of the purchaser for the payment at the priées agreed upon of the said goods 
not recovered bj' the vendor in the manner aforesaid. This provision shall 
be understood to apply to ail orders hereafter received by the vendor from 
the purchaser, whetlier expressed in such orders or not." On November 16, 
1900, Herman H. Howland, this bankrupt, flled in this court a pétition to be 
adjudged a bankrupt, whereupon the adjudication was made, and the matter 
was referred to me "to take such furtUer proceedings herein as are required 
by this act." The first meeting was duly held, and F. A. Shaw was chosen 
trustée, and thereupon qualifled as such. The stock in the store was duly 
appraised. At the time of the appraisal, Milo C. Paige, Esq., representing 
the Mlshawaka Woolen Manufacturing Company, demanded of the trustée 
certain goods which were scattered through the bankrupt's stock, and also 
warned the trustée against appraîsing thosë goods, claiming the title thereto 
to be in the Mlshawaka Woolen Manufacturing Company under and by 
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vlrtue of a certain wrltten instniment bearlng date January 13, 1900, and 
signed by the bankrnpt, the instrument being tliat above referred to. Tlae 
trustée refused tlie demand and dlrected tlie appraisers to continue their 
Inventory. Later, on tlie pétition of the trustée, an order was made directing 
the creditors to show cause why the trustée should not sell the stock of 
goods. On the retum day of the order, the Mishawaka Woolen Manufac- 
turing Company appeared by Mllo C. Palge, Esq., in opposition thereto, asking, 
on certain affldavits and the Instrument above referred to, that the trustée be 
ordered to turn thè goods mentloned in the instrument, or so many of them 
as were unsold, and still In the store, over to the Mishawaka Woolen Manu- 
facturlng Company. The banlirupt swears In his affidavit, whlch is among 
the papers of the adverse claimant herein, that he signed the contract and 
"received and accepted the goods under the terms and conditions of said 
contract" The Mishawaka Woolen Manufacturing Company is scheduled as 
an unsecured creditor, and no mention is made of this instrument in the 
bankrupt's schedules. After listenlng to the argument, I directed the trustée 
to sell the entlre stock, but to hold, as a separate fund, a sum of money 
equal to the appraised value of said goods, pending the décision of the ques- 
tion. 

In deciding the matter, two questions must be determined: First. Where 
merchandlse is sold under a conditlonal contract, by the provisions of which 
the tltle remains in the vendor untll payment Is had for the merchandlse, 
is the contract binding upon ail parties? If It is binding, then the goods 
or fund held by the trustée must be deilvered to the clalmants. If It is not 
binding' upon ail parties, who are bound and who are not? There is an old 
and long-established rule of law in this state that Personal property may be 
sold and deilvered under an agreement tor the payment of the priée at a 
future time, and that the title to goods so sold and deilvered may, by express 
agreement, be retained by the vendor untU the payment of the purchase 
price. But the court, in Ludden v. Hazen, 31 Barb. 650, draws a distinction 
in the cases of conditlonal sales, where title Is sought to be retained in the 
vendor. The court says: "The princlples of conditlonal sales, aside from 
fraud, whlch is very apparent [in that case], will not uphold such sale when 
the property Is to be deilvered to the buyer for consumption or for sale, or 
to be déalt with in any way Inconsisteht with the ownership of the seller, 
or in a manner that would destroy his lien or right of property." And agaln, 
in Frank v. Batten, 49 Hun, 91, 1 N. Y. Supp. 705, in which the facts are simi- 
lar, the court said: "Where the property is sold and deilvered to the buyer 
for consumption or sale, or to be dealt with in any way inconsistent with the 
continued ownership of the seller, or In a manner that would necessarily 
destroy his right of property, the rule does not apply, and the vendor is estop- 
ped from setting up title In hlmself, as against the creditors of the vendee." 
Thèse were both cases where the merchandlse were sold on conditlonal con- 
tra ets, to be retalled by the vendee, the title to remain in the vendor until paid 
for. Such sales are held to be Inconsistent with the continued ownership of 
the vendor, as well as to be such as would destroy the vendor's right of prop- 
erty, and, as such, the tltle, so far as creditors of and purchasers from the 
vendee are concerned, Is deemed absolute In the vendee. Thèse are sui>- 
ported by a long Une of cases similar in fact and décision. See Goldsmith v. 
Levin, 8 N. Y. St Kep. 316; Bonesteel v. Flack, 41 Barb. 435; Devlin v. 
O'NellI, 6 Daly, 305, afflrmed in 68 N. ï. 622. In the case at bar the merchan- 
dlse was sold with the expectation and for the purpose of retailing it over the 
vendee's counter, — a purpose which, the courts of this state say, Is incon- 
sistent with the rétention of title in the vendor. This case falls dlrectly 
within the exception to the gênerai rule. Prier to the adjudication, then, 
the creditors might hâve levied upon and sold this merchandlse which this 
bankrupt held under the conditlonal contract; the title, so far as they were 
concerned, belng absolute In him. 

We are now brought to the second question: Does the trustée In bank- 
ruptcy of this yendee take only the tltle of the bankrupt, or does he take a 
better tltle? It is the rule that the trustée takes the title of the bankrupt as of 
the date of the adjudication. But ts there no exception? It is obvions that, 
If he is to take no better title in the case at bar, a gross injustice will be 
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Infllcted on the creditors, and the bankruptey law, instead of protecting, wlll 
Injure them. They would hâve been in a better situation had no bankruptey 
proceedlng been commenced. ïhe adverse claimant contends that the trustée 
takes no better title than the bankrupt, and cites In re ilozeman, 2 Am, 
Bankr. R. 809; In re Klingaman's Estate, Id. 44; In. re McKay, 1 Am. 
Bankr. E. 292; Powell v. Preston, 1 Hun, 513; Jacob v. Watkons, 3 App. 
Div. 422, 38 N. Y. Supp. 763,— In support of thls contention. Three of thèse 
are cases declded In Southern and Western States, the law of whlch relative 
to conditlonal sales differs from that of New York. More than that, In each 
of the cases the articles over which the questions thereln declded arose 
were such that thelr sale and delivery would not bave been Inconsistent wlth 
the continued ovynership of the vendor, so that none of the cases corne uuder 
the exception stated above. Thèse cases, then, hâve no bearing hère further 
than that they re-enunciate the rule of equal title between trustée and bank- 
rupt But thls rule Is not hard and fast. Bankr. Act, § 67, subd. b, provides 
that: "Whenever a créditer Is prevented from enforcing hls rights as agalnst 
a lien created or attempted to be created by hls debtor, who afterwards be- 
comes a bankrupt, the trustée of the estate of such bankrupt shall be subro- 
gated to and may enforce siich rights of such credltor for the beneflt of 
the estate." Prior to the adjudication In bankruptey, certain creditors ob- 
tained judgments agalnst the debtor, this bankrupt. Under the décisions in 
thls State, cited above, a levy and exécution under thèse judgments might 
bave been made upon the goods in question In spite of the attempt on the 
part of the bankrupt to protect thls claimant, and thèse goods sold thereunder 
to satisfy the judgments. The trustée is, under this section, subrogated to 
the rights of the créditer, and may enforce them for the beneflt of the estate. 
Even though the application of thls provision to this case be strained, it 
shows the purpose of the lawmakers to protect the creditors after the bank- 
ruptey law has steppeâ in. The évidence of the purpose and intent of the 
framers of the act is strengthened by section 70, subd. "e," which permits the 
trustée to avoid any transfer by the bankrupt of hls property which any 
créditer might hâve avoided. ïhe creditor should not be deprived of the 
beneflt of hls equity agalnst this stock because he dld not exercise it prier 
to the adjudication in a way which would in ail probability hâve resulted in 
an involuntary proceedlng. 

After careful and thoughtful examinatlon of this matter, I am of the opin- 
ion that the trustée takes the property in question with a better title than 
the bankrupt could give him. He Is subrogated to, and may exercise the 
rights of, the creditors for the beneflt of the estate. Let the order directing 
the trustée to hold flfty dollars and thlrty cents ($50.30), the appraised value 
of the merchandise in question, in a separate f und, be vacated, and an order 
issue directing the trustée to transfer said fund to the assets of the estate, 
to be and remaln a part thereof, and to be distrlbuted among the creditors. 

Dated at Binghamton, in said district Mareh 9, 1901. 

Milo C. Paige, for Mishawaka Woolen Mfg. Co. 
W. A. McKinney, for trustée. 

COXE, District Judge. The authorities cited by tlie référée and 
by counsel establish the proposition that, in this state, where mer- 
chandise is sold on a conditional contract, but with the understand- 
ing that it is to be dealt with in the same manner as other property 
owned by the vendee, such sale is inconsistent with the continued 
ownersMp of the vendor and the property may be seized and sold 
on exécution by the creditors of the vendee. The property sold to 
the bankrupt by the Mishawaka Company falls within this rule. It 
was placed in the gênerai stock of the bankrupt and a portion was 
sold at retail over his counter. The merchandise in question, there- 
fore, passed to the trustée pursuant to the provisions of Bankr. Act, 
§ 70 (5) as property "which might bave been levied upon and sold 
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under judicial process against the bankrupt." Neither this section 
mw section 67a, which is also in point, is found in the act of 1867. 

The otder of thé feferee, directing the trustée to divide the fund 
in CofitroTersy aiîiong the créditera, is afarmed. 



In re KBYSTONH GOAL 00. 

(District Court, W. D. Pennsylvania. July 26, 1901.) 

No. 1,013. 

Bankruptct— MmiNO Cobpokation— InvoiiUntary Pétition— Jurismctioît. 

A corporation organlzed under the act of assembly oî Pennsylvania 
approved April 29, 1874 (section 2, snbsec. 18), authorlzlng Incorporation 
for the purpose of carrying on mechanlcal, manufacturlng, mining, and 
quarrylng opérations, and whlch is engagea, as its principal business, 
in the mining of coal, is net a "corporation engaged principally in 
manufacturlng, trading, printlng, publishing, or mercantile pursuits,'" 
withln the contemplation of the bankruptcy act Hence the disti-ict 
court has no jurisdlctlon to adjudge such a corporation bankrupt on an 
involuntary pétition. 

Willard, Warren & Knapp and M. W. Acheson, Jr., for petition- 
ing ereditors. 
S. J. Strauss and 0. H. Eosenbaum, for respondent. 

BUFPINGTON, District Judge. Certain of its ereditors flled a 
pétition iii bankruptcy, praying the Keystone Coal Company be ad- 
judged bankrupt. By proper plea the company set up that it was 
not a "corporation engaged principally in manufacturlng, trading, 
printlng, publishing, or mercantile pursuits," and denied the juris- 
diction of the court to adjudicate it bankrupt. Thereafter an order 
was made appointing tbe référée a commissioner to take testimony 
and report the facts and law. In pursuance of this référence, the 
commissioner took testimony, and filed a report, in whlch he recom- 
mended a decree be made adjudging the company bankrupt. The 
ground for his suggestion is liât "this coal company bought a por- 
tion of the eai'th by the ton, converted it into a merchantable article, 
and sold it, with a view to profit. In my opinion, this constituted 
trading and engaging in a mercantile pursuit." The question hère 
involved is jurisdictional. Unless this court is vested with jurisdic- 
tion over this corporation by statutory grant, none exists. The 
Keystone Coal (Company was duly incorporated May 16, 1886, under 
the act of assembly of Pennsylvania approved April 29, 1874 (sec- 
tion 2, class 2, subd. 18), providing for the carrying on of me- 
chanlcal, manufacturlng, mining, and quarrying opérations. At that 
time there was no statutory provision in Pennsylvania for the incor- 
poration of merchants and dealers. Com. v. Manufacturlng Co., 
156 Pa. 310, 27 Atl. 13. Under the bankrupt law of 1867, juris- 
diction over corporations was conferred in broad terms: "The pro- 
visions of this act shall apply to ail moneyed business or commercial 
corporati(>oà and joint stock companies." This clause was accorded 
sucb broad scope by the courts. Ip Winter v. Railway Co., 7 N. 
B. K. 289, Fed. Cas. No. 17,890, it was said: 
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"The flrst ground of demurrer ïs that the défendant is not a 'moneyed . 
business or commercial corporation,' withln tUe meaning o£ the bankrupt 
act, and hence the provisions of that act do not apply to it. 'The provisions 
of this act shall apply to ail moneyed business or commercial corporations 
and joint-stock companles.' Section 37. Except as otherwise provlded, cor- 
porations are withln the bankrupt act (section 48), and in my judgment 
the purpose of congress in the use of the language above quoted from sec- 
tion 37 was to Include ail corporations of a private nature, organized for 
pecuniary profit. Instead of undertaklng to enumerate by name or descrip- 
tion the various klnds of such corporations, language broad enough to in- 
clude them, and which would exclude corporations of a public, civil, or munic- 
ipal character, as well as those organized purely and strictly for religlous, 
charitable, educational, and like purposes, was employed." 

This leading and important case was cited and approved by the 
suprême court in Railroad Co. v. Delamore, 114 U. S. 501, 5 Sup. Ct. 
1009. 29 L. Ed. 244. Presumably with knowledge of this broad grant 
of jurisdiction over corporations under the former law, congress 
passed the présent law, in which there is not alone no broad grant 
of jurisdiction over corporations, but in which, in the line of what 
was above expressed, congress does enumerate, by name or descrip- 
tiouj the various kinds of such corporations subjected to the juris- 
diction of the court. There being a manifest purpose to abridge 
the prior broad jurisdiction over corporations, we are not now war- 
ranted in enlarging by judicial construction where congress evi- 
denced its purpose to restrict. Without unduly broadening or un- 
duly restricting the class of coi'porations named, we are of opinion 
the section should be construed according to the fair import of its 
terms. The question before us is, was the Keystone Coal Company 
engaged principally in trading or mercantile pursuits? Bearing in 
mind the purpose of congress to restrict the scope of corporate juris- 
dictional control, noting the fact that certain corporations, to wit, 
manulacturing, printing, and publishing, are specifled, can it be said 
that a corporation carrying on coal mining is, in the fair import of 
those tenus, to be adjudged to be engaged principally in trading or 
mercantile pursuits? It must be noted that the mère fact that a 
corporation buys and sells is not per se sufflcient to bring it under 
that class. A manufacturing corporation buys something, — for ex- 
ample, iron, Steel, glass, cloth, wood, — manufactures it into a mer- 
chantable article, and sells it. A printing corporation buys paper, 
prints it, and sells it. A publishing corporation buys paper, materials 
for binding, publishes books, and sells them. Indeed, none of thèse 
corporations can carry ont their corporate purposes without buying 
and selling. Initial purchase and eventual sale, meanwhile subject- 
ing the articles to that which is the main object of corporate exist- 
ence, viz. manufacturing, printing, and publishing, are the means by 
which such corporations exist; yet with buying and selling as a 
necessary incident to that in which they were principally engaged, 
viz. manufacturing, printing, and publishing. Congress, by specially 
naming them, indicated they were not covered by the term "coriwra- 
tions engaged principally in trading and mercantile pursuits." If, 
then, the act of buying and selling, as a mère incident to that in 
whiçh the corporation is principally engaged, does not in the case of 
manufacturing, printing, and publishing corporations stamp them as 
engaged principally in trading or mercantile pursuits, why should 
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the incidents af buying and selling by a coal-mining company hâve 
sueh effect? Manufacturing, printing, and publishing corporations 
were named in order to coSer bankrupt jurisdiction, and because 
congresB wished to confer jurisdiction. Mining companies were not 
named, and tlie fair import of tbe terms used cannot be stretched to 
include them. Purchase and sale are per se incidents of mining. 
Tlie mining of coal by a corporation necessarily involves the pur- 
chase of coal land and the sale of product. It must obtain coal land 
to mine, and it must sell its product in order to carry on its business, 
but ail the same its business and pursuit is that of mining. That is 
shown by its breaker, pits, tracks, crushers, fans, pumps, cars, and, 
above ail, its miners. Its principal pursuit can only be carried on in 
mines and by mining. Obviously its furnishing to and charging its 
men for powder, picks, and supplies indispensable to its carrying 
on mining, instead of lessening, rather tends to emphasize, its char- 
acter as that of a mining company. The référée, however, bas 
sought to make it principally engagea in trading or mercantile pur- 
suits by flnding that mining under a lease, in which the priée of the 
coal was fbced and paid for when it was mined, constituted a con- 
tinuons séries of purchases of coal, which, coupled v?ith subséquent 
sale of the coal, made the mining company principally engaged in 
trading or mercantile pursuits. Without discussing vyhether thèse 
assumed premises warranted the conclusion dravrn, we are of opinion 
that the assumption of such premises is not vearranted by the dé- 
cisions of our Pennsylvania courts. The substance of those dé- 
cisions is that under mining leases of the gênerai character of those 
before us the company was vested with the légal title and ownership 
of the coal by the lease. It became owner of the coal upon exécution 
of the lease. Thereafter the coal was its real estate, and, as such, 
subject to lien and taxation as its property. Payment for the coal 
was deferred in yearly minimum installments, or until mined, but 
such facts did not constitute fresh, continuons purchases. The 
lessee became the owner when the lease was made. Caldwell v. 
Fulton, 31 Pa. 475; In re Lazarus' Estate, 145 Pa. 1, 23 Atl. 372; 
Sanderson v. City of Scranton, 105 Pa. 469; Coal Co. v. Wright, 177 
Pa. 387, 35 Atl. 919. The company bought no mined coal from 
others, and, apart from its own coal thus mined, it sold none. Find- 
ing, as we do, that the Keystone Coal Company was not engaged 
principally in manufacturing, trading, printing, publishing, or mer- 
cantile purBùits, this court bas no jurisidiction to déclare it bank- 
rupt. Its plea to the jurisdiction of the court is sustained. Let an 
order be drawu dismissing this bill, at the cost of the petitioners. 



' In re BPSTEIN. 

(District Court, W. D, Arkansas, E. D. Jtme 4, 1901.) 

BANKRaPTCT— Falsb Btatbmbnts bt Bankhdpt— Right of Ckeditor to 
Rkcovbb Goods Sold. 

Where a bankrupt knowlngly made false statements of hls assets or II- 
ablUties în reports made to commercial agencies, a Wholesale dealer, wlio 
sold hlm goods on crédit in reliance on sucti reports, is entitled to rescind 
the sale and recover the goods, without regard to whether or not the 
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statements were made with fraudaient intent; but It Is essentîal to sueh 
rlght of reacission that the crédit should hâve been Induçed by the false 
statements, and, but for them, would not hâve been extendëd. 
8. Samb. 

A merchant made false statements as to the amount of bis indebtedness 
in reports sent to commercial agencies, but without fraudulent Intent, and 
with the belief and expectation that he could pay for ail goods pur- 
chased. In reliance on such reports, a wholesale bouse accepted orders 
for goods to be shlpped on crédit. Bef ore ail the goods had been shippec^ 
the debtor became lit default on payments due for prior shipments, and 
the creditor sent Its agent to insist on payment, and to arrange for 
prompt payment In the future bef ore further shipments were made. The 
agent made no inquiry as to the debtor's flnancial condition, and the 
creditor refused the debtor's request for a réduction of hls orders, and 
shipped the remainder of the goods on receiving further payments. Held, 
that it was put upon inquiry, and was chargeable with notice of the 
facts which could hâve been learned by its agent, and that on the subsé- 
quent bankruptcy of the debtor it could not rescind the sale and recover 
the goods thereafter shipped, as having been obtained through fraud. 

In Bankruptcy. On intervention of the Strobel & Wilkin Com- 
pany. 

The intervener filed its pétition to recover certain merehandise of the 
bankrupt estate now in the possession of the trustée in bankruptcy, claiming 
that the same were f raudulently obtained by the bankrupt wlth the intention 
of not paying for them, and also upon false représentations as to bis flnancial 
condition. The trustée denied the allégations in the pétition, and the en- 
tire matter was referred to the référée in bankruptcy as spécial master, 
with directions to take proots, make spécial flndings of ail the facts, and also 
report hls conclusions of law. The spécial master made fuU flndings of the 
facts, and his conclusions of law are that the Intei-vener, upon the facts found, 
is not entitled to recover the goods clalmed by It. Numerous exceptions were 
flled by the intervener to the flndings of facts, as well as the conclusions of 
law, of the spécial master, which, having been ovemiled by the spécial 
master, were renewed in court after the filing of the report 

W. E. Atkinson, for intervener. 

Morris M. Cohn, John M. Moore, and W. B. Smith, for trustée. 

TRIEBER, District Judge. Among the flndings made by the spé- 
cial master is the following: 

"I find that on Februai-y 15, 1900, at the request of the Crockery Board of 
Trade of New York City, Bpstein made a report of his business and flnancial 
condition In which he stated: 
Cash valuatlon of merehandise on hand as Inventoried on the 

12th day of February, 1900, to be $19,200 00 

Notes and outstanding accounts coUectlble of the value of . .. . 5,500 00 

Cash in bank 685 00 

Store flxtiu-es, etc., actual valuatlon 1,500 00 

Total assets in business $26,886 00 

He owed at that tlme, on merehandise $ 913 80 

Owed bank 4,000 00 4,913 80 

Leaving net worth of business $21,971 20 

—And that he had real estate unincumbered at that time of the value of 
$4,000. That he owed no debts, except as therein mentioned, and stock was 
insured for $17,000; fixtures $1,200; real estate for $1,300. His sales for the 
past year were $40,000. Hls expenses for the past year were $7,500. No 
merehandise creditors were secured, no judgments agalnst hlm, no chattel 
mortgages or other recorded liens agalnst his property. On the 17th day 
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of February he made practlcally the same report to the Bradstreet Commer- 
cial iigçaçy. Thiese reports Were delivered to the Intervener before the goods 
îèlaùiëâ by the intervener were shlpped. The Bradstreet Company consulted 
Independent sources of Information regarding Bpstein's flnancial condition 
and standing, and did not rely alone on hls statement to it, which, after 
mâklng allowance for exemptions and shrinkage, plaeed the net worth of hia 
business at $15,000. It also gave its estimate of Epstein's honesty, Indiistry, 
and abillty. Also its opinion of hls safety for legitimate business require- 
ments. Bpstein omltted from thèse reports $4,500, which he now admits he 
owed hls father, and also $1,000, which he owed hls two wards. I find that 
thèse statements were made with no intent to procure a false or fictitious 
crédit; that the omission of the two items of Indebtedness were because Ep- 
stein dld not regard them as Indebtedness of the business, ànd not with the 
Intent of decelving the persons from whom he intended to purchase goods. 
Epstein belleved hls business afCairs to be In a sound condition, and that he 
could pay for the goods in the usual course of business, as he had formerly 
done. Epstein's reports to the Crockery Board of Trade and to Bradstreet made 
in 1899 and in 1898 omltted the items he owed hls father and to hls wards, 
and the reports of 1900 do not dlfïer from them in thls respect. I do not find 
that thls report had any controlling influence In inducing the crédit extended 
to Epstein by the Intervener." 

It is claimed on behalf of the trustée, and was so detennined 
bj the spécial master, that the omission of the bankrupt to include 
in his statements made to Bradstreet's Commercial Agency and the 
Crockery Board of Trade the items of $4,500 due to his father and 
of |1,000 to his children, whose guardian he was, not having been 
made with a f raudulept intent to procure a false and fictitious 
crédit, bst în good faith, because he did not consider thèse items 
as debts of the business^ intervener is not entitled to a rescission 
and a return of the goods. Had the intervener relied solely on 
the fact that thèse goods were obtained by the bankrupt with the 
fraudulent intent not to pay for them, perhaps this contention 
would bë' correct;;, but, a^p a rescission is also asked upon the ground 
that the goods were obtained upon the misrepresentations of the 
bankrupt, who concealed pie fact that at the time he was indebted 
to his father and children in the sum of |5,500, the question to be 
determined is whether such misrepresentations, although not made 
in bad faith, nor with a fraudulent intent, are sufScient to entitle 
the vendor, who acted promptly upon the discovery of the true f acts, 
toa rescission. Theré ië no pretçnse that the baiïkrupt did not 
kûOw of this indebtedness at the time, nor is it contended that the 
amount of thèse debts wa,s not vçry material, in view of the real 
assets of the bankrupt. In such case the intent is immaterial. If 
a buyer knowingly makes false représentations concerning mate- 
rial fâcts, and thus induces the seller to part with his goods, the 
seller may èlèct toavoid the sale, and this without regard to 
whether the buyer intended to pay for the goods or not. The fraud 
in such casfe consista in-inducing the vendor to part with his goods 
by fâlsè statements to the buyer known to be false when made, 
or made by him when he has no reasonable ground to believe that 
they are not trùe. When the bankrupt made his statements to 
the commercial agencies, he knew that they were intended to be 
furaished to the whoIesale trade for the purpose of determining 
a baSiB of crédit for him. Intervener, before flllihg the orders of the 
bankrupt, obtained copies of thèse statements, and, np doubt, ia 
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reliance upon the tnitli of thèse statements, tlie goods were sold 
and delivered. That a sale induced by such false représentations 
may be rescinded, although tbe purchaser made them with no fraud- 
ulent intent, is well settled. Turner y. Ward, 154 U. S. 618, 14 
Sup. et. 1179, 23 L. Ed. 391; Bugg v. Shoe Co., 64 Ark. 12, 40 S. 
W. 134; Johnson Co. v. Triplett, 66 Ark. 233, 50 S. W. 455; Judd 
V. Weber, 55 Oonn. 267, 11 Atl. 40; In re Gany (D. G.) 103 Fed. 
930;' CoUins t. Cooley (N. J. Ch.) 14 Atl. 574. The law requires 
not only the utmost good faith between the parties, but a full dis- 
closure of the financial standing of the party desiring to obtain 
crédit, so as to enable the other party to détermine his financial 
ability to pay for the goods when the account matures. The cru- 
cial test is, "Would intervener hâve extended this crédit to the 
bankrupt if advised that his liabilities were $5,500 greater than 
stated in his report?" If not, and the goods were sold and deliv- 
ered by reason of thèse false représentations, the right to rescind 
exists. The exceptions to this part of the spécial master's report 
and his conclusion of law must be sustained. 
The spécial master also made the foUowing finding of facts: 

"I find that before the goods now clalmed by Intervener were shipped It 
had. notice of Bpsteln's inabllity to pay his debts promptly. Their agent, 
Sackman, came to Llttle Eock, and atter a report from him, and a corre- 
spondence with Epstein about his business, the goods were shipped, and not 
by reason of the statements to the Crockery Board of Trade and to Brad- 
sti-eet's Commercial Agency. I find from the testimony submitted to me upon 
the whole case that the statements made by E. Epstein, the bankrupt, to 
the Crockery Board oî ïrade and to the Bradstreet Commercial Agency did 
not enter into the sale of the goods in contre versy in this intervention; that 
they shipped under circumstances whieh put the Intervener upon inquiry; 
that it did make ail the inquiry which it wished to make without considering 
the statements; that in August, 1900, it intended to cancel ail further ship- 
ments of goods to Epstein unless he then satlsfactorily arranged for payments 
which had then fallen In arrears, and that they would not consent to delay 
or reduce the amount of goods ordered by Epstein when he suggested that he 
desired to do this. That Epstein sent to intervener large remlttances durîng 
the summer, and paid large freight bills on goods prematurely shipped by 
intervener. ïhere is no évidence to justify a finding that he purchased the 
goods with an intent not to pay for them." 

The évidence is sufiScient to sustain thèse flndings, although, even 
if the évidence had not been as strong as it is, as long as there 
is substantial évidence to sustain the master's flndings of facts, 
the court would not be inclined to disturb them. Prom the volumi- 
nous correspondence between the parties it appears conclusively 
that the bankrupt did not know, at the time he made thèse pur- 
chases, that they amounted to as much as they did. Not until 
some time in June and July did he ascertain the amounts pur- 
chased by him from the intervener. When he ascertained thèse 
facts, he seemed to be anxious to reduce his orders. When ad- 
vised, in July, of the destruction by flre of a lot of the imported 
goods, and asked whether he wanted them reordered, he declined 
to do so. When the bills matured, in July, the bankrupt was un- 
able to pay them, and intervener's drafts on him for thèse bills 
were retnrned unpaid. Intervener, becomîng alarmed, directed its 
salesman to caU on the bankrupt, insist on prompt payments, and 
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inform the banfoupt that the intervener did not want to extend 
80 large a crédit to Mm unless the bills would be paid promptly 
as tltey matured, in 30 days after sbipment. In this letter to the 
salesman, it used the following language: 

"We Cannot shlp him any more untll we recelve a substantial remlttance 
redudng the account conslderably. Now, there are no less than 65 cases of 
Imported goods hère in the warehouse at thls moment How are we ever to 
be in a position to ship them to him on time unless he pays up in entirely 
différent shapeî Please hâve a plain, straight talk with him, and let the 
matter of settlements be very distinctly understood." 

This salesman called on the bankrupt, but made no inquiries as 
to his financial standing. No effort was made to ascertain from 
the bankrupt his liabUities. Had he inquired of him then how 
much he owed altogether, and perhaps demanded an inspection of 
Iiis books, he might hâve learned of the indebtedness of $5,500. 
The bankrupt was anxious to hâve his orders reduced, for in reply 
to a letter from intervener of date of August 31st, urging prompter 
payments, and making new propositions as to the goods not yet 
shipped, and which are nearly ail the goods in litigation in this 
case, he expressed the wish that "his orders could be reduced some- 
what," which was declined by intervener. In view of thèse facts, 
the court agrées with the spécial master that the intervener shipped 
thèse goods in September, not in reliance upon the statements made 
by the bankrupt to the commercial agencies in Pebruary preceding, 
but in total disregard of them, influenced, no doubt, by the remit- 
tances made by the bankrupt, and his willingness to cancel the 
unflUed orders. In re Gany (D. C.) 103 Ped. 930, relied upon 
by counsel for the intervener, where it was held tiiat the mère 
f act that the vendor required tie payment of an overdue bill is not 
inconsistent with the reliance upon the représentations which were 
false, is not applicable to this case, for there the payment and the 
false représentations were made before the goods were sold, whUe 
in tbe case at bar intervener had, before the goods were shipped, 
knowledge of facts which put him upon inquiry, and is therefore 
chargeable with knowledge of ail facts which, by the exercise of 
reasonable diligence, it could hâve ascertained. The fact that the 
bankrupt was anxious to hâve his unfllled orders canceled rebuts 
any presumption of fraud on his part. The conclusion of the spé- 
cial master that intervener is not entitled to recover is approved, 
but with no costs to either party for exceptions sustained or over- 
ruled; the master's fee and the costs of the proofs to be taxed 
against the intervener. 



In re BPSTEIN. 

(District Court, W. D. Arkansas, B. D. June 24, 1901.) 

Bankhuptcy— Compensation op Trustée— Powers op Court. 

A court of bankruptcy is without authority to allow compensation to a 
trustée In excess of that flxed by Bankr. Act 1898, ff 48a, notwithstandlng 
the fact that such trustée has glven his personal tlme and attention to 
the business of the estate, and by reason of his business ablllty has real- 
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Ized from the bankrupt's asseta far more than would ordlnarîly hâve 
been obtalned. 

In Bankruptcy. 

lixia is au application on the part of the trustée for addltlonal compensa- 
tion for services, performedby hlm as trustée of the bankrupt estate. From 
the évidence submltted the court flnds the facts to be that In November, 1900, 
the bankrupt was adjud'icated as such, and the petitloner duly eleeted as 
trustée, At the time of the adjudication the bankrupt was engaged In the 
City of Little Koek as a dealer in chinaware, crockery, toys, and ornaments; 
the latter belug a class of goods suitable for the holiday trade. By order of 
the court the trustée conttaued the business at retail untU after the holidays, 
and afterwards found a' purchaser, who bought the balance of the goods 
unsold at a very fair priée. The trustée, who is a man of fine business abil- 
ity, devoted almost his entire time to the management of the trust By rea- 
son of hls Personal attention, probably about 60 per cent of the goods was 
sold at retail at a profit- and of the outstandlngs of the estate about 90 per 
cent was coUected; While upon the whole it appears reasonably certain that, 
owlng to the splendid business ability of the trustée, aboxit $10,000 more 
was reallzed for the estate than would hâve been had he merely dlsposed of 
the goods at public sale, and glven no personal attention to the trust 

John M. Moore, W. B, Smith, and M. M. Cohn, for trustée. 

TEIEBEK, District Judge (after stating the facts as above). The 
services rendered by the trustée were highly beneflcial to the es- 
tate, and, if there is any authority -whatever for the court to make 
an extra allowance to hirû, it should be done. The compensation 
provided for by the act of congress will be about f 50 a month for 
his services, — services which would be cheap at $250 a month. 
Section 48a of the bankrupt act provides that: 

"Trustées shall receivé as fuU compensation for thelr services, payable 
after they are rendered, â fee of $5.00, deposlted wlth the clerk at the time 
the pétition Is filed, in each case, except when a fee Is not required from 
voluntary bankrupt and from estâtes which they hâve adminlstered, such 
commissions on sums to be pald as dlvldends and commissions as may be 
allowed by the courts, not to exceed three per centum on the flrst $5,000.00 or 
less, two per centum on the Second $5,000.00 or part thereof, and one per 
centum on such sums in eScéss of $10,000.00." 

The gênerai drders in bankruptcy promulgated by Sup. Ct. Kule 
35, par. 3 (18 Sup. Ct. ix.), provide: 

"Compensation allowed to trustées by the act shall be In full compensation 
for the services perf ormed by them, but shall not Include expenses necessarlly 
incurred in the performance of thelr dutles and allowed upon the settlement 
of their accounts." 

It will thus be seen that the bankruptcy act limits the maximum 
allowance to be made. to a trustée, and the suprême court, by its 
rules, only provides for expenses necessarily incurred in the per- 
formance of their duties. Nothing can be found in the act itself 
which permit» anyother compensation to the trustée. No doubt, 
a great injustice is being done to the trustée in this case, and it is 
hardly reasonable to suppose that persons compétent to manage 
a large trust woultj be wiUing to undertake it for such meager com- 
pensation as is allowed by the law. The creditors, for whose beneflt 
this section was no doubt enacted, will be the sufferers; but the 
courts are powerless to alter or amend the laws. A great many 
decision^j^way be found in which the courts hâve sèen proper to 
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legîslatè in ordëf to remedy what they thought were defects or 
hardships in the statutory laws, yet this court does not feel justi- 
fied to do so, in the face of the constitution of the United States, 
which vestsithèi lawniaking power exclusively in congress. If the 
creditprs bï bantrti^t estâtes désire to securé the services of good 
trustées, thèy nitfst iippeâl to congrés^M tO ainend thé làw, and either 
authorize the courts tb allow suflhiiflQmpensation as receivers in 
chancery are allowed for theip services in the discrétion of the court, 
or otherwise àtlthorize the c:PeditbrS at their flrst meeting, and be- 
fore the trustée isêlécte^ by theça, to flx thç compensation he is 
to xeceive, suhjeçi tO theV^pprpVai pf the court, tn the absence of 
a provision in . the law granting such authority tb the courts, they 
are ppwerleSâ tb exercise' 'âijy'alBCrétibn beybrid the maximum fées 
given to thé trustée by section ^Sâi. of' tbe bà^Ki^^tç^f act. 

Cpunsel hâve cfilled the àttentipii of the court to the décision of 
a référée in Re Pluhimer, 3 Amu Bsankr. É 320, in which the trus- 
tée was allbWéd fbr just such Servicies as were performed by the 
trustée iuj this caseûa reasbnsLble extra compensation in analogy 
to the case of a receiver; but, with due déférence to the learned 
référée, he seems to hâve OTOrlooked entirèly thé provisions of the 
constitution wMok divide this govenunent into three sépara te de- 
partments, and dëfine the poivers and dnties of each. The learned 
author of Collien on Bankruf)tfcy ([8d Ed.] p. 294), in reviewing this 
décision of the refereie, says: ; .i^ 

i'*It seems that tbô opinion of thé learned référée In the Plummer Oase Is 
based on prinelples of abstTact eqnJlÉy* itt.Is a llttle doubtful, however, In 
the light of section 48a of the ban]i;:^Rt;cy law, provldlng that the flllng f ee 
ûnfl the commissions shall be the oiily confpensatlon of the trustée, whether 
itwUl stand." ' 

The trustée in this case has'saved at least $10,000 to the estate; 
he has given hisvaluable tihie ànd abîlity tb the management pf 
iiis trust; and, iï t^ere wep|,anv srarrantof làw foi^ the allowance 
of extra compensation to hija, uie .court; would cheerfully grant it. 
Ç|Ut, i% Tiew of th]e speçiûc provisipns of the bankruptcy act, the 
court does not feel that theré is any authority of ïaw for such an 
allowance, an^,his pétition must be disallowed; and it is so ordered. 



(District CpTirt, W. D. Pé&ièsylvânla. June 14, 1901.) 

, ', ;' ";" ^^: ";,No. 1^4^.. 

1. 'BiiifitRtrpTCT— PboVable Claiws^-Bkbach ov Promise of Mahriaoe. 

Where In an action fo;i: breach of promise of marriagé a verdict was 

, recovered befpre the defend^f^flled, his pétition In bankruptcy, on which 

Jùdginent w^s entéred bef ore he àpplled for dîsçharge, sùch clalm was 

' ' ' *]^rovable, under sêsctlon 63 <jf the feànkru'pt law, slÉicè It was f ounded on a 

contract and*i*dticed to judgîtoent after thé fliing ôf his pétition, and 

bpf©re fhe coijslderatlon of Ms application for a dlseharge. 

a,' f&AlJi;»— iIÏABBAS CORPPS. <:'' 

,l , jS^here a.fonkrupt wa^.arrest^d pn a writ of captas ad satlsfaclendum 
tnder a iudgmeht of à stàte cPùrt enteréd àf ter he was adjudged a bank- 
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rnpt In a suit for breach of promise of marriage, on a rerdlct recovered 
before he flled his pétition, he should be discharged on habeas corpus, 
vmder gênerai order 30 in bankruptcy (32 0. C. A. xxx., 89 Fed. xij.), since 
sucb clalm was provable in bankruptcy. 

In Bankruptcy. 

B. C. Christy, for bankrupt 
E. J. Smart, for créditer. 

BUFFINGTON, District Judge. This case arises upon the return 
to a writ of habeas corpus, granted on pétition of Robert Fife, the 
bankrupt, and directing the sherilï of Allegheny county to produce 
the said Fife before this court, together with the cause of his déten- 
tion. On January 8, 1901, one Jennie Hawk obtained a verdict for 
|1,000 against Fîfe in the court of conimon pleas No. 2 of Allegheny 
county, in a suit brought by her against him in that court. That 
action was based on a contract to mariy, and the damages alleged 
and recovered were for breach by défendant of such contract. On 
April 8, 1901, the défendant, who is the présent petitioner, filed a 
pétition of voluntary bankruptcy, and was adjudged bankrupt. The 
abovë-stated claim of Jennie Hawk was scheduled as a debt. On 
May 2, 1901, a pending motion for a new trial was discharged, and 
judgment entered against the défendant. On May 31, 1901, the 
bankrupt was arrested by the sheriff of Allegheny iîounty on a writ 
of capias ad! satisfaciendum issued itf said case, and placed in the 
jail of Allegheny county. Thereupon the bankrupt prayed issue of 
a writ of habeas corpus. To this writ the sheriff returns the capias 
as a cause of détention. General order in bankruptcy provides : 

"If tlie petitioner during the pçndency of the proceedlngs in bankruptcy, 
be arrested or Imprlsoned upon process in any civil action, the district court, 
upon his application, may issue a writ of habeas corpus to bring him before 
the èotirt to ascertaln whether such process bas been Issued for the collec- 
tion, of siny. clalm provable In bankruptcy and if so provable he shall be dis- 
charged; if not, he shall be remanded to the custody In which he may law- 
fuUy be." 

We therefore inquire, is the Pawk claim, to enforce which the 
capias issued, provable in bankruptcy? Section 63 of the présent 
bankrupt law, under the heading "Debts which may be proved," pro- 
vides: . 

"Debts of the bankrupt may be prpved and allowed against his estate 
which are • * • (4) founded * • • upon a contract express or Im- 
plied; ahd (5) founded upon provable debts reduced to judgment after the 
filing of the ipetitlon and before the considération of the bankrupt'S applica- 
tion for a discharge," etc. 

Thè Word "debt" in the bankrupt law is not irestricted to its strict 
légal meaning,Tiz. "a sum of money due by certain àhd express agree- 
ment," but is dçflned by statute (Bankr. Law, § 1, cl. 11) to "include 
any debt, demEtnd, or claim provable in bankruptcy." After due 
considération, wé are of opinion the cla|m in this case is provable. 
It is based on contract, and falls. within the express terms of the 
statnte recîtèd àbove. Thè.brçach occùrred ajad the right of action 
âcçrued béîore thè pétition ii iDankruptcy was flled. The plaintiff's 
contractuaï claim was therefOre provable under the fourth provision, 
109 F.— 56 
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abore quoted, and was subseqnently reduced to judgment under the 
fiftk. Being, then, of opinion the detaining procesB issued for the 
collection of a claim probable against the estate of Robert Fife in 
bankruptcy, it is, therefore, in accordance wlth gênerai order 30 (32 
G. C. A. XXI., 89 Fed. xii.), ordered that said Fife be discharged f rom 
custody. 



In re DAVIDSON. 
(District CJourt, S. D. lowa. January 11, 1901.) 

1. BÂnkruptot— Validity ov Liens— Mortgaqes Qiven for Présent Consid- 
ération. 

Mortgages taken by a bank from a merehant -who was In fact insol- 
vent, to secure loans made to him at the tlme, and whleh were properly 
recorded, are not avolded, under Bankr. Act 1898, by the bankruptcy of 
the borrower wlthln four monthS thereafter, where both parties acted 
In good falth, and the bank dld not hâve knowledge' of the borrower's 
Insoltency, although It knew he was indebted, and that the money was 
borrowiBd and used to pay credltors. 

8. Samb^Prb)FBhence8— Substitution of Sbcurities. 

A mortgage glven by an Insolvent, wlthln four months prlor to hls 
bankruptcy, to a bank, In part tb secure money then borrowed, and In 
part to secure an antécédent debt secured by collatéral deposlted when 
the debt Wks made, is not voldable as a préférence, under Bankr. Act 
1898, S 60, where the parties acted In good falth, wlthout intention to 
giye or recelve a préférence, ^d the collatéral was surrendered on the 
substitution of the mortgage secùrlty. 

In Bankrnptcy. On review of décision of référée. 

Lewis Miles and J. L. Parrish, for the bank. 

S. Q-. SuSemihl and S. G. Vanat? ken, for opposing cre^itors. 

McPHËBSON, District Judge- À pétition in bankruptcy was filed 
against Davidson, July 28, 1899/ and August 18, 1899, he was 
adjudged a bânkrupt. The'bânkrupt did a gênerai business as a 
merehant at Garden Grove, lowa, selling implements, buggies, etc. 
He had a branch hoilse at Cainesfille, Mb. He was in business from 
Oetober, 1898, until he was adjudgéd a bânkrupt. The bank is a 
partnerShip concern, and Davidson did his banking business with the 
bank ail the time he was in business as aforesaid. July 8, 1899, 
Davidson gave the bank a chattel mortgage cofvering 27 buggies and 
carriages located in a building a couplé of blocks distant from his 
niain warehouse^ in Garden Gr6ye,;which mortgage was to secure 
$550 in money that day borrowed, and which money was parted with 
by the bank Qn the strength of the mortgage security. July 13, 
1899, Davidson gave the bank aiiother mortgage to secure |950. 
Of this sum on the delivery of the mortgage ,the bank gave him 
|$^5. The renjaining ?595 cpvered by the mortgage had been loaned 
him by 1;he bank; dt a time flve to eight weeks priôr, to secure which 
tb^ bank; held notes of third partie^, aggregating |900. Upon receipt 
of this mortgage, -the bank, in, addîtio;^ to the $355, tumed him back 
the notes of the third parties for |9Ûd, ail of which was one transac- 
tion. At the time of taking this mortgage the bank took possession 
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of the building în which the buggies were, and recorded the mortgage 
July 19, 1900. July 19, 1899, he gave the bank a mortgage on the 
Cainesville stock for $1,000 that day borrowed. On the following day 
he gave the bank a mortgage on bis stock at Garden Grove. to secure 
$1,350 that day borrowed to pay one Kea, the former owner of the 
stock, which debt was then paid to Bea, but which was not due for 
about three months thereafter. The bank took possession of the 
Cainesville stock the day that mortgage was given, and of the other 
stock in two or three days thereafter. Shortly after the adjudica- 
tion in bankruptcy and the appointment of a trustée the trustée took 
possession of ail the mortgaged property, under a stipulation that 
the amounts secured thereby should be paid in so far as the mort- 
gages should be sustained as valid by this court. About the same 
time thèse mortgages were being taken Davidson entered into a con- 
tract for the sale of his merchandise, taking farm lands in payment. 
ŒTie contract was not yet consummated, but was known of by the 
bank. As a matter of fact, Davidson was then insolvent. During 
the time he was doing business with the bank his account was over- 
drawn part of the time. At times the overdrafts were nominal. In 
March, 1899, it was $687.86; in April, $1,750.89; in May, $1,247.72; 
and in July, $102.59. The bank knew that the money he borrowed 
was for paying creditors. The bank has filed claims as preferred 
creditor. The foregoing facts are, in substance, f ound by the référée, 
and are in harmony with the évidence. The évidence warrants other 
findings, but, as it seems to me, none of them has controlling in- 
fluence. The référée has reported, holding the mortgages to the bank 
to be void, as creating a préférence. The bank asks for a review and 
reversai of the order. In addition to the foregoing facts, there is évi- 
dence tending to show that when the mortgages were taken the bank 
knew of Davidson's insolvency, and other évidence tending to show 
that it did not. I think the fair statement to make is that none of 
the bankers knew of the insolvency, but did know that he had debts 
in a considérable amount, soon to be due, and knew that he was 
borrowing money with which to pay debts. 

Under the laws of both lowa and Missouri, ail of the transactions 
with the bank were lawful, and in no one of them was there any 
fraud. And I discover no f raud on the part of Davidson, and nothing 
done by him with the purpose of beneflting himself or a favored 
creditor at the expense of other creditors. In my judgment, he was 
a poor business man, and, in his way, knowing but little about his 
business, was strnggling along, paying his creditors as best he 
could, as they pressed him for payment. And in his efforts he paid 
some of them with money borrowed from the bank. In no instance 
to the bank did he give a mortgage for an antécédent debt, excepting 
a part of the considération of one; and in that case coUaterals were 
surrendered, and the mortgage was in lieu thereof. But for such 
agreement the bank would hâve retained the property, and the con- 
test would hâve been litigated in the state court, as since has been 
held by the suprême court. 

Did the bank, in taking the mortgages, participate in préférences, 
within the meaning of the bankrupt statute? The answer to this 
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qaestipn, regardless of ail other matters discussed by counsel, is dé- 
cisive or tlje case. I do not believe the bank, in surrendering the 
collateraîs ityhen one mortgage was taken, changed its position in 
this case. Assuming that to be so, tlien it must be conceded that 
no antécédent jiebt was secured. When tbe bank would receive a 
mortgage, it would pay in cash, the full amount. The net worth, 
eitlier plus or minus, of the estate of Davidson, would remain the 
same. He stUl owned the same amount of property, and he still 
owed the same amount of debts. But, instead of owing John Doe 
and Richard Roe, he then owed the bank. And if John Doe and 
Richard Roe received payments witlain the four months, knowing 
of Davidson's insolvency, I suppose they could be compelled to re- 
fund to the trustée. But for some reason, satisfactory to the trus- 
tée and immaterial to the court, such action has not been brought, 
or, at least, is not now before the court. 

So the question is, can a bank, knowing a merchant is hard pressed, 
loan the merchant money with which to pay his debts; the banker 
at the time, and as part of the same transaction, taking mortgage 
security, and but for wbich the money would not hâve been loaned? 
Or, putting it another way, can the merchant be allowed, hoping 
to pull through, to make an honest struggle for a business existence? 
The objecting creditors cite but one case so holding. Having great 
respect for the learned district judge in Massachusetts so holding, 
yet I cannot rely upon that cases as an authority. The bank did 
not receive a préférence. Wjthout the mortgage, and in the absence 
of tbe supposed right to receive the mortgage, the bank would not 
hâve parted with its money. It is a very différent case where one is 
already a creditor, and later ij^sists upon and receives security. 
Then he may be held to hâve pârticipated in the préférence, with 
ail responsibilities. 

Of course, arguments in some cases, and loose language in others, 
may tend to support the contention of the objecting creditors. But 
I believe both the autboritative cases and the statute as well require 
me to hold that the mortgages in suit ghould be enforced. The stat- 
ute certainly çannot be invoked tp put an end to legitimate business. 
And if the statute doés mean,as is contended by the objecting cred- 
itors, then it is readily seeri that no business can be transacted 
with a merchant from the moment he becomes embarrassed. In 
this case ail parties' did transact business with Davidson. The ob- 
jecting creditors sold him goods without security. Afterwards they 
tried to get security. Pailing that, tbey complain of one who took 
security at the time of the transaction. The bank is entitled to an 
order establishing the validity of its mortgages. 
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DOWNING et al. v. UNITED STATES. 

(Circuit Cîourt of Appeals, Second Circuit May 28, 1901.) 

No, 67. 

Cdstoms Duties— Yarns— Ascbbtaining Wkioht. 

Customs Duties Act 1S07, par. 302, provides for cotton yarn, not dyed, 
or advanced beyond tlie condition of singles, a duty of thiee cents per 
pound on ail numbers up to 15, one-fif th of a cent per number per 
pound on ail numbers between 15 and 30, and one-fourth of a cent per 
number per pound on hlgher numbers; for yarn dyed or advanced be- 
yond tbe condition of singles, sis cents per pound on ail numbers up to 20, 
one-fourth of a cent per number per pound on numbers between 20 and 
80, and tbree-tenths of a cent per number per pound on bigher numbers. 
Treasury Department Rule Sept 8, 1807, for ascertaining tbe number of 
cotton yarns, says multiply the number of yards by the number of strands, 
multiply the product by 8%, and divide the resulting product by the 
■weight of the yarn in gralus. Held, in case of cotton yarns dyed, gîazed, 
and finished, but not advanced beyond singles, that, though dyeing and 
glazing increases the weight and decreases the number of the yarn, and 
the weight used by the formula Is that of, and by it the number is 
ascertained according to, the original conditions, when the number is so 
ascertained, the dutiable weight is ascertained by actual weighing. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Albert Comstock, for appellants. 
Chas. D. Baker, for the United States. 

Before SHIPMAN, Circuit Judge, and WHEELER and COXE. 
District Judges. 

WHEELER, District Judge. This is a reyiew of a décision of the 
circuit court afflrming that of the board of gênerai appraisers af- 
flrmi.ng that of the collecter in assessing a duty upon the actual 
weight of an importation of cotton yarns dyed, glazed, and flnished, 
but not advanced beyond the condition of singles, under the act of 
1897; which provides: 

"302. Cotton thread and carded yarn, warps or warp yarn, in singles, 
whether on beams or in bundles, skeius or cops, or in any other form, ex- 
cept spool thread of cottop hereinafter provided for, not colored, bleached, 
dyed, or advanced beyond the condition of singles by' grouping or twistiug 
two or more single yarns together, three cents per pound on ail numbers up 
to and including number flfteen, one-fif th of a cent per number per pound ou 
ail numbers exceeding number flfteen and up to and including number thirty, 
and one-fourth of a cent per number per pound on ail numbers exceeding 
number thirty; colored, bleached, dyed, combed or advanced beyond the 
condition of singles by grouping or twlstlng two or more single yarns to- 
gether, whéther on beams or in bundles, skeins or cops, or In any other form, 
except spool thread of cotton hereinafter provided for, six cents per pound 
on ail numbers up to and including number twenty, and on ail numbers ex- 
ceeding number twenty and up to number elghty, one-fourth of one cent per 
number per pound; on number eighty and above, three-tenths of one cent per 
number per pound; cotton card laps, roping, sliver or rovlng, forty-flve per 
centum ad valorem." 

The treasury department, September 8, 1897, infonned collectors 
that: 
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"The followlng nile for the ascertalnment of the number or lea of flax, 
bemp, ramle, and cotton yarns, or threads la promulgated for the Information 
and guldance of customs officers: For flax, bemp, ramie and jute, take a 
certain ntimber of yards, multlply the number of yards by the number of 
cords or strands; multiply the product by 23%, and divide the resulting prod- 
uct by the welght of the yam or thread Ingralns to glve the number or lea. 
For cotton substitute 8% for 23%." 

— ^Whicb was and is according to commercial usage. The numbers 
are like those of a wire gauge, and increase &s the size of the corda, 
strands, or the threads lessens. The dyeing and glazing increased 
the weight, but decreased the numbers. The weight used by the 
formula is that of, and by it the number is ascertained according 
to, the original conditions. The importer contends that the weight 
so ascertained should be the dutiable weight, as well as the number 
so ascertained the dutiable number; and he invokes commercial 
usage in aid of this contention. The mode of ascertaining the num- 
ber necessarily dépends upon commercial use and désignation. 
The statute refers to the number as a désignation of measure al- 
ready known by the usage, and it cannot be ascertained but by go- 
ing to the usage, of which the formula is an embodiment. Not so 
the weight, which can be so ascertained as to carry out the words 
of the statute by weighing. The usage is requisite for the proper 
classification of the goods, but not necessary or appropriate for as- 
certaining their quantity. The duty is laid deflniteiy per pound, ac- 
cording to the number, upon thèse yarns, as dyed, glazed, and fin- 
ished. If the original condition was to be resorted to as well for 
weight as for classification, the duty would remain the same upon 
the advanced goods as upon the raw, and the provisions for différ- 
ences would be meaningless, instead of effective according to their 
ternis. The mode of ascertaining the number is complicated by the 
necessary resort to usage; but, when the number is ascertained, 
the laying of the duty by the weight is clear and unambiguous, and 
nothing was to be done concerning that but to ascertain the actual 
weight at the time of the importation. Earnshaw v. Cadwalader, 
US U. S. 247, 12 Sup. Ct. 851, 36 L. Ed. 693. Judgment affirmed. 



UNITBD STATES ex rel. DEVINE et aL r. RODGERS, Commissioner of 

Immigration, et aL 

(District Court, B. D. Pennsylvanla. June 2S, 1901.) 

L FoBEiGir Marriaob— Validitt. 

A marrlage by a Russlan Jew In Russla with hls nlece, though law- 
fnl In llussla, will not be recognized as valld In Pennsylvanla, where a 
contlnuance of the relation would expose the parties to indictment In 
the criminal courts. 

2. AUKNB— EXCLDSION. 

Where a naturallzed citizen was marrled In Rnssla, but the marrlage, 
though valid there, was illégal In the United States, hls alleged wife 
«nd their chlld, wbo are likely to become public charges, are properly 
ordered to be deported on their arrivai at a port In the IJnlted Statets. 

John J. K. Scott, for relators. 

N. Dubois Miller, for International Navigation Companj, 
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Wm. M. Stewart, Jr., Asst. U. S. Atty., for United States commis- 
sioner of immigration. 

J. B. McPHERSON, District Judge. The relator is a naturalized 
citizen of the United States, and is the husband of Kosa Devine, and 
tlie f atlier of her idiot son, William. Eosa and William are Eussian 
Jews, whom the commissioner of immigration at the port of Phila- 
delphia has ordered to be deported, on the ground that both are 
aliens, and that William is an idiot, and Rosa is a pauper that is 
likely to become a public charge. The alienage of both is denied 
upon the groimd that when the husband and father became a citizen 
the wife and child ceased to be aliens; and this is the only point 
to be decided. The décision is admitted to dépend upon the answer 
to be given to the question whether Rosa is the relator's lawful wife, 
or, rather, whether she is to be so regarded in this state; for she is 
her husband's nièce, and such a marriage, if originally celebrated in 
Pennsylvania, would be Toid: Act 1860, § 39 (P. L. 393); 1 Purd. 
Dig. (Ed. 1872) p. 54. Among the Jews in Russia, however, where the 
ceremony took place, it has been satisfactorily proved that a mar- 
riage between uncle and nièce is lawful, and, being valid there, the 
gênerai rule undoubtedly is that such a marriage wOuld be regarded 
everywhere as valid. But there is this exception, at least, to the 
rule: If the relation thus entered into elsewhere, although lawful in 
the foreign country, is stigmatized as incestuous by the law of 
Pennsylvania, no rule of comity requires a court sitting in this state 
to recognize the foreign marriage as valid. I think the foUowing 
quotation from Dr. Reinhold Schmid, a Swiss jurist of eminence, to 
be found in Whart. Confl. Laws (2d Ed.) § 175, correctly states the 
proper rule upon this subject: 

"When persons married abroad take up thelr résidence wlth us, it is 
agreed on ail sides that the marriage, so far as its formai requlsites are 
concerned, cannot be impeached, if it corresponds elther with the laws of 
the place where the married pair had their domicile, or wlth thoae where 
the marriage was celebrated. But we must not eonstrue this as Implying 
that the juridical validity of the marriage dépends absolutely on the laws 
of the place under whope dominion it was constituted; for the fact that a 
marriage was void by the laws of a prier domicile Is no reason why we 
should déclare It void if it united ail the requlsites of a lawful marriage as 
they are imposed by our laws. So far as concems the material conditions 
of the contract of maririage, we must distinguish between such hindrances 
as would hâve impeded marriage, but cannot dissolve It when already con- 
cluded, and such as would actually dissolve a marriage if celebrated in the 
face of them. A matrimonial relation that in the last sensé Is prohibited 
by our laws cannot be tolerated in our terrltory, though It was entered 
into by foreigners before they vislted us. We will, therefore, tolerate no 
polygamous or incestuous unions of foreigners settling within our limits." 

Other authority may be found in State v. Brown, 47 Ohio St. 102, 
23 N. E. 747, where it is said, in determining the effect of a statute 
that forbade sexual intercourse between persons nearer of kin than 
cousins: 

"We hold, therefore, that by section 7019, Rev. St., sexual commerce as 
between persons nearer of kin than cousins is prohibited, whether they 
hâve gone through the form of intermarriage or not; nor is it material that 
the marriage was celebrated in a country where it was valid, for we are 
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riot bonnd, npoh ifflnélples of comify, to permit persons to vlolate our crîm- 
inal laws, adoptêfl In the Interest of decency and good morals," aud based 
upon principles of sound public pollcy, because they bave assumed, in an- 
other State or country, wbere it was lawful, tbe relation wbicb led to the 
aetis prohibited by our laws." 

See, aiso, Inhabitants of Medway v. Inhabitants of Needham, 16 
M^ss. 157, 8 Am. Dec. 131, and In re StuU's Estate, 183 Pa. 025, 39 
Atl. 16, 39 L. B. A. 539. 

In Tiew of tMs exception to the gênerai rule, it seems to me to 
bé impossible to recognize this marriage as valid in Pennsylvania, 
since a continuance of the relation hère would at once expose the 
parties to indictment in the criminal courts, and to punishment by 
fine and imprisonpient in the penitentiary. In other words, this 
com-t would be declaring the relation lawful, while the court of 
quarter sessions of Philadelphia county would be obliged to déclare 
it uhlawf ul. Whatever may be the standard of conduct in another 
coujatry, the moral sensé of this community would undoubtedly be 
shocked at the spectacle of an uncle and nièce living together as 
husband and wifej and I am, of course, bound to regard the standard 
that prevails hère, and to see, that'such an objectionable example is 
not presented to the public. A reriew of the Pennsylvania législa- 
tion aflecting the marriage of uncle and nièce will be found in 
Parker's Appeal, 44 Pa. 309. It is accordingly ordered that Kosa and 
William Devine be remanded. 



WOEY HO T. UNITED STATES. 

(Circuit Cîourt of Appeals, Nlntb Circuit. May 13, 1901.) 

No. 637. 

1 WlTWBSSBB— EVIDKNOB OF QoOD CHARÀCTBR— ExcT^USIOW. 

: It is not réversible error fôr a court to refuse to permit a party to 
Introduce évidence of the gênerai good eharacter of iîis own witnesses, 
■who are Chlnese, where there bas been no attempt to Impeach their 
eharacter. 
8. ApPEAI- — RbVIKW— CBKÙIBltlTT OF Chihebe ■WiTNEssœs. 

The question of thé credlbUity of witnesses must ordlnarlly rest with 
the trial court, which Is necessarlly vested wlth a large discrétion in 
that matter; and the fact that a court in a habeas corpus proeeeding 
for the disdharge of a Chlnese person held for déportation refuses to 
'■'àccept and act upon the testlmony of Chlnese witnesses, though un- 
contradictéd and though the witnesses are not Impeached, is not in 
ItseK ground for reversai. 

Appeal from the District Court of the United States for the North- 
ern District of Qalifomia. 

George A. McGowan, for appellaht. 

Frank L. Coombs, U. S. Atty., and Edward J. Banning, Asst. U. 
a Atty. 

Before GILBERT and EOSS, CSrcuit Judges, and HAWLEY, Dis- 
trict Judge. 
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HATViJEY, District Judge. Woey Ho, tiie appeilant herein^ 
daims to be a native-born citizen of tàe United Sti>,tes. Her testi- 
mony is to the efEect that slie was born at 715 Sacramento street, 
in the city of San Francisco, Cal., in 1880; that at the time of her 
birth her parents resided at that place, and that her father was a 
merchant engaged in business there; that in 1881 she was taken 
by her father and mother to China; that she knows thèse facts from 
the statements made to her by her father and mother at différent 
times; that she resided in Canton, China, about 19 years, and came 
back to California in April, 1900; that during her résidence in China 
she met Jew Sew, from San Francisco, Cal., a clansman of her 
father, in 1893 and. 1894; that she also met her paternal uncle, 
Woey Quoon, from San Francisco, Cal.; that she was sent back 
to California in 1900 by her father, to her uncle, to get married 
to Jew Mow Hong, a merchant in San Francisco; that upon her 
arrivai she was infornled that Jew Mow Hong had died. She in- 
troduced three witnesses who corroborated her testimony in every 
respect, namely, Jew Sew, Woey Quoon, her uncle, and Wong Quon. 
There was no testimony introduced by the government. The argu- 
ment in behalf of Woey Ho is substantially to the effect that ail 
the witnesses on her behalf were merchants who had resided for 
many years in the city of San Francisco and were crédible witnesses, 
their testimony not having been impeached nor in any manner dis- 
credited, and that, there being no intrinsic improbability in their 
testimony, the court should hâve accepted the same as true, and 
discharged the petitioner from custody, and that the court erred 
in entering judgment remanding her to China. At the close of the 
testimony the following proceedings were had: 

"Mr. McGowan: That Is the case for the petitioner, If your honor please, 
in so far as it rests upon Chinese testimony. A number of witnesses can be 
produced as to the eredibllity and standing of the witnesses that hâve been 
produced bef ore your honor on behalf of the petitioner, and, if an opportunity 
is granted for that purpose, it will be done. Thèse three merchants hâve 
been in the city for periods ranging from twenty-flve to thlrty years, and 
they are well Icnown by some of the most prominent business men in the 
city, who would be only too glad to come and testify before your honor as 
to their credibillty. Of course, no attaclî has been made upon them, but I 
understand that your honor has decided, in case No. 11,563, that the burden 
of proof rests upon the petitioner, and furthermore, that the presumption is 
taken against not only the petitioner, but the witnesses she produces. I 
thinli that will warrant the granting of the request that I now make. The 
Court: I do not think it would make any différence to me in the matter. 
Mr. McGowan: Further than that, we would like to offer the records of the 
Ohinese bureau, showing the departure and retums of thèse several wit- 
nesses to and from China. They can be produced, and will corroborate the 
testimony of thèse witnesses. Of course, I will require an order from this 
court to enable me to obtain that évidence, as it is not at my disposai. Of 
course, there are facts in connection with the case that perhaps might throw 
some weight when your honor cornes to render the judgment, and 1 would 
llke the opportunity to produce the évidence I hâve suggested. The Court: 
I think I will dispose of the case on the évidence that is already before me. 
I am not satisûed from the testimony that the person named in the pétition 
was born in this country. It is not only a very reasonable presumption 
that a person pf her descent coming to this country from China Is a per- 
son born in China, but the statute makes it the duty of the court to présume 
that she waa born in China, and to require testimony that Is entirely satia- 
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flWMwy tobhow that sM is a native of thls conntry. The court need not bs 
Mttitfted beyond a reasonàblè doubt, but must be satlsfied that It Is not belng 
mado u Instrument for the évasion of thèse exclusion laws. Wlth the wls- 
dom of thé exclusion laws the court has nothing whatever to do, but It 
Is Its duty to enforce them as they are wrltten. I myself do not be- 
lleve this testlmony, and, not bellevlng it, I do not thlnk the court should 
be required to found any Judgment on It; that Is, any Judgment In favor of 
the petltloner. An order wUl therefore be made discharging the wrlt, and 
remandlng the person named thereln to China. Mr. McGowan: We note 
an exception. And, If the court please, I would like an exception to appear 
of record to the court's rulings refusing us the rlght to produce wltnesses as 
to the credlblllty of the wltnesses who hâve been examlned on the part of 
the petltloner, and the records of the Ohinese bureau." 

It is évident, from thèse proceedings, that the district court did 
not base its order remanding the petitioner upon the ground that 
the testimony as to the departure and returns of the several wit- 
nesses to and from China was not sufficiently proven; otherwise, 
it would hâve permitted petitioner's counsel to offer the records of 
the Chinese bureau. We do not think the court erred in declining 
to permit the petitioner to introduce witnesses as to the credibility 
and standing of the witnesses ofîered on her behalf. The gênerai 
rule is that a party is not entitled to give évidence of the gênerai 
good character of his own witnesses unless their character has been 
drawn in question by the opposite side. In any event, this was 
a matter within the sound discrétion of the court. A court is not 
at liberty to arbitrarily and without reason reject or discrédit the 
testimony of a witness upon the ground that he is a Chinaman, 
an Indian, a negro, or a white man. AU people, without regard to 
their race, color, creed, or country, whether rich or poor, stand 
equal before the law. It is the duty of the courts to exercise their 
best judgment, not their will, whim, or caprice, in passing upon 
the credibility of every witness. The question whether a witness 
is crédible must ordinarily be determined by the tribunal before 
whom the witness appears, and in the décision of which that tribunal 
miist necessarily be vested with a very wide discrétion. In weigh- 
ing the scales, the conduct, manner, and appearance of the witness, 
as seen by that tribunal, often forms an important f actor in enabling 
courts, as well as juries, to détermine whether or not the witness 
is entitled to crédit. Appellate courts are, in the very nature of 
the case, deprived of the opportunity to apply this test, which in a 
doubtful case might control the judgment of the trial court. In 
Quock Ting v. U. 8., 140 U. S. 417, 420, 11 Sup. Ct. 733, 851, 35 
L. Ed. 501, the court, in discussing this question, said: 

"Undoubtedly, as a gênerai rule, positive testlmony as to a particular fact, 
uncontradlcted by any one, should control the décision of the court; but 
that rule admits of many exceptions. There may be such an Inhérent Im- 
probabillty in the statements of a witness as to induce the court or Jury to 
disregard his évidence, even In the absence of any direct eonfllctlng testl- 
mony. He may be contradlcted by the facts he states as completely as by 
direct adverse testlmony; and there may be so many omissions in his ac- 
count of particular transactions, or of his own conduct, as to discrédit his 
whole story. His manner, too, of testifying, may give rise to doubts of his 
sincerlty, and create the Impression that he is glvlng a wrong colorlng to 
the materlal facts. Ail thèse thlngs may properly be considered In deter- 
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mlnlng the welght whlcb should be given to hls atatements, although there 
be no adverse verbal testlmony adduced." 

We had occasion to review this subject at length in the case of 
Lee Sing Far v. U. S., 35 G. O. A. 327, 94 Fed. 834, and deem it un- 
necessary to repeat the viewa therein expressed. It may be said 
that the présent case cornes nearer the border line, beyond which 
courts must not go, than the case of Lee Sing Far, but it is enough 
to say that it does not cross it. It is true that in ail the Chinese 
cases this court has been enabled, and taken pains, to point out 
the unreasonable, improbable, and unsatisfactory points in the tes- 
timony which justifled the trial court in disbelieving it. This duty, 
however, rests with the trial courts, and, in a certain sensé, may 
be said to be optional with them. If no reasons are given for their 
action, this fact does not of itself furnish a sufficient ground to 
justify a reversai. Error must afflrmatively appear. This court 
cannot assume that the court below acted arbitrarily in refusing 
to believe the testimony of any witness. The testimony in this case 
is'not, as claimed, above suspicion. It cannot be said that there is 
no testimony of an improbable nature contained in the record. 
Wong Quon, who testifled to the birth of the petitioner at 715 Sacra- 
mento street, San Francisco, Cal., and that he sent a présent at the 
time she was born, and attended the shaving feast usual on such 
occasions, upon his cross-examination said: 

"Mr. Banning: Q. How can you remember the day, month, and year 
of the blrth of this glrl? Mr. McGowan: Pardon me, Mr. Banning, but I 
don't thlnk he gave the day, but Just the year and month. Mr. Banning: 
Q. Do you not remember the day upon which this girl was born? A. I re- 
member the sixth month. I don't remember the day. Q. How can you 
remember that she was born In the sixth month and the sixth year? A. 
Through mali;Ing an entry In the booli that a sum of money had been spent 
on a présent. Q. When dld you last consult that entry? A. When we got 
to tallilng about the blrth, I tumed the book up and said, 'Oh, yes; I made 
a présent to her.' Q. How long ago was It that you were talking about her 
blrth? A. Her uncle told me that hls nleee had come back, and could not 
get landed. It was then. Q. Hâve you still got your book? A. I am afrald 
not. Q. What has beeome of the book? A. I am afrald it Is lost. Q. You 
kept the book twenty years, and lost it In the last three months? A. Per- 
haps one of the partners has taken it away. We were cleanlng In tbe atore, 
and it was taken out." 

The judgment of the district court is affirmed. 
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(District Court, S. D. lowa, O. D. May 14, 1901.) 

Information — Dbmurrer — Qrodnds. 

The truth of spécifie averments of fact made In a crlmlnal Informa- 
tion cannot be put in issue and determlned on demurrer, unless the évi- 
dence necessary to such détermination appears from the record or Is 
of such character that the court may take Judiclal notice of Ib 

On Demurrer to Information. 

Lewis Miles, U. S. Atty. 

John P. Lacey and William B. Lacey, for défendant. 
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McPHÉRSbïT, District Judge. November 22, 1900, on an ex parte 
applicatiop, the court granted leave to the United States attorney to 
file an information against the défendant, accusing liim of a violation 
of the laws prohibiting the giving of aid to the bringing of aliens to 
this country under contract. The information filed is in two counts. 
The flrst count in substance charges that défendant, a résident of 
Grinnell, lowâ, did in June, 1900, aid in bringing from Prague, 
Austria, one Adolph Zuza, a cutter of ladies' kid glores, who was 
then a native, résident, and citizen of Prague, Austria, and then a 
subject of the emperor of Austria. Zuza was not a singer, lecturer, 
minjster of the gospel, actor, artist, professer of a collège, and not a 
mëmber of defendànt's family or his secretary. He was a cutter of 
ladies' kid gloves, and had no other occupation or profession, and did 
not, and was not to, sustain any other relation in this country, either 
to the défendant or any other person, than as such cutter for défend- 
ant. The information also charges that, while Zuza was still in 
Austria, he and défendant entered into an agreement by which Zuza 
was to perform labor in this country, and under which agreement he 
came to the United States with money fumished him by défendant 
fqr his transportation; that the agreement preceded fumishing the 
aid, and preceded Zuza's coming to America pursuant to the agree- 
ment; that Zuza did come from Austria to the United States under 
said agreement, and after having received the aid in transportation 
f rpm défendant, to perform in the United States the services and 
labor of cutting ladies' kid gloves. And the information then 
charges: 

"And the sald Adolph Zuza was not * • ♦ then and there a skllled 
workman under any contract and agreement to perform labor and services 
in the TJnlted States in or upon any Industry not then established in the 
United States, and not established in the United States February 26, A. D. 
1885." 

The second cpunt of the information is in the same language as the 
flrst, excepting as to the name of the other person of Austria to 
whom aid was fumished, and who came to the United States. The 
information was duly verified by the United States attorney. A 
warrant for defendànt's arrest was issued, and he bas demurred to 
the information. There is no cïaim but that the information is in 
due form, and that it has ail allégations and récitals necessary to 
constitute a crime, if a person who is a ladies' kid glove cutter is such 
a person as is prohibited from being brought to this country under 
agreement and with aid fumished him to enable him to come. 

The grounds of the demurrer are that a ladies' kid glove cutter 
is an expert mechanic ; that he is not a person engaged in common 
or ordinary manual labor; that the business reqùires skill; that 
i^ebruary 26, 1885, the business of making ladies' kid gloves was not 
an established industry in the United States; that the trade of a 
ladies' kid glove cutter reqùires skill and intelligence, and is an art 
or profession known to but very few persons in the world. On de- 
murrer the court will consider only such matters as are alleged and 
of which judlcial notice is taken. The acts of congress under which 
the information has been filed are highly pénal, and as a criminal 
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statute are to be strictly construed. In this country no person îs 
ever subjected to fine or imprisonment because oî tbe common law, 
but only when there is a plain statute clearly condemning the acts 
complained of as being a crime. 

It is conceded by counsel for both the government and the défend- 
ant that this government bas the power to regulate or prohibit 
immigration of foreigners. Generally the policy has been to en- 
courage it. This went on for many years, until quite a per cent, of 
our best citizens were people of foreign birth. But selâsh men took 
advantage of the opportunities offered to laboring men, and it is 
said that as far back as 1859 alien iron moulders were brought over 
to take the place of workmen then on strike in Troy, in the state of 
Xew York. After the Civil War the Pacific Coast states were over- 
run by the Chinese, until the trafic in coolies became a scandai, and 
almost or quite destroyed the opportunities of our own people on the 
Pacific Coast for getting work at remunerative prices. The evil so 
grew that it became necessary for congress to enact the most 
stringent législation against Chinese immigration; and congress 
did enact such législation against the Chinese, partly because that 
people would not assimilate with our people, partly because they only 
intended to remain in America a short time, partly because of their 
immoralities, but largely because from their methods of living they 
could underbid American workmen. The Pacific Coast condition 
after a short time became largely the condition of Eastern states, and 
particularly in those states having coal and large manufacturing 
interests and lumber interests. The records show that about the 
year 1883 bills were introduced in large number in both the senate 
and the house to correct the evil. In December, 1883, for the flrst 
time, the house of représentatives provided for a committee of labor, 
to which ail bills upon the subject were referred. The question of 
immigration of laborers became one of great public concem. Politi- 
cal parties took up the question, and it became one of gênerai public 
discussion. The labor committee of the house and the appropriate 
committee of the senate took much évidence and made elaborate re- 
ports strongly urging législation. 

From thèse matters, which are now gênerai history, as well as 
that which is in the recollection of ail, it is known several evils 
existed, which congress undertook to correct; and existing evils 
are always considered as having great and convincing force in the 
construction of a statute. The labor organizations of the country 
appealed to the political parties and to législatures and to congress 
for help, by way of correction of the evils. They f urnished the proof , 
if proofs were needed, that when a strike in this country occurred, 
or one was threatened or impending, or when labor was in great de- 
mand, the large concerns, with much capital behind them, sent 
agents to Europe, and sometimes to Asia, for laborers to take the 
place of workmen. They were brought over under contract. Many 
of them lived, while hère, but little, if any, better than animais. They 
lived together in large number s in small rooms. Many lived together 
regardless bf sex, and often regardless of the marriage relation. 
They lived on nearly nothing, and that nearly nothing was often 
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food of the most disgasting kind; and, so living, they only asked 
and only received wages on which an American could not live. They 
gave their children no éducation. They never intended to make this 
country their home, and yet tens of thousands of them went through 
the form of being naturalized. They debased and prostituted the 
right of suffrage. Ail thèse things appear in most graphie language 
in the reports of committees to congress, — one by Senator Blair to 
the senate, June 28, 1884, and one by Mr. Faron, of Ohio, to the 
house, February 23, 1884. On thèse reports the act of, February 26, 
1885, was enacted by congress, supplemented later by other laws. 
Under thèse statutes the défendant is now prosecuted. 

But immigration was not prohibited. Immigration under con- 
tract was not prohibited. But certain kinds of immigration were 
prohibited, and immigration of certain kinds under contract was 
prohibited. And the question is whether the immigration of the 
two ladies' kid glove cutters who were brought over under contract 
with défendant are prohibited. Before discussing this question, as 
the question of the case, I think another matter one of importance. 
It is a matter of gênerai knowledge that, during ail the times the 
foregoing matters were under discussion before the country and be- 
fore congress, a question which was ever being asked was, why enact 
protective tariff laws, to protect American laborers against the 
paupers of foreign countries, and yet allow the pauper laborers of 
foreign countries to be brought hère to labor? The différence was 
that, with the foreign pauper hère, the little he ate and the little he 
wore were furnished him by our own producers and manufacturera; 
but the fact remained that in either case the foreign pauper was in 
direct compétition with the American laborer. But there was this 
other différence: Generally the pauper laborer who remained was 
a skilled workman, while the one who came or was brought to this 
country under contract was unskilled. Grenerally he was the com- 
mon, cheap, ignorant, and unskilled workman. But the truth is that 
the protective tariff laws and the laws against importing an alien 
laborer are upon the same subject and hâve the same purpose in 
view, which is that of protecting the laboring man of our country 
from the compétition of the laboring man of foreign lands. And 
the subject of "kid gloves," as it is found in the schedules of the 
last four tariff laws of the United States, will show the ever-increas- 
ing concern of congress to not siinply raise a revenue, but to bring 
about the manufacture of such gloves in this country. 

The practical effect of ail this, and especially the resuit of the 
tariff act of 1897, is of great interest. But, so far as this case is con- 
cerned, the difBçulty is, not to get information, but to get informa- 
tion of which a court will take judicial notice. I hâve much informa- 
tion from merchants and those manufacturing other gloves. I hâve 
read much from the Glovers' Journal. I hâve correspondence with 
njen who claim to hâve, and no do^bt do hâve, knowledge of the sub- 
ject. But, on demurrer to spécifie allégations of fact to the contrary 
in the information, can I, ati,d ani I ajlowed to, use such facts, and on 
such facts, thus acquired, détermine the demurrer? Am I not con- 
fined to the record, supplemented only by such facts as courts can 
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Jndiciallj notice? And can a court judicially notice those things 
not in the laws, nor in the oflacial records, nor facts of history and 
generally known? I hâve made tlie most diligent and tireless search 
in the reporta of the departments for data and facts gennane to the 
imixorts of ladies' liid gloves and the manufacture thereof in this 
countiy, and received practically no information. It is plain to me 
that the tarifl laws, and especially the one no-w in force, had for one 
of its objects either the création of the industry, if not already estab- 
lished, or its maintenance, if already established. And this, per- 
haps, is the one question in this case: Is the manufacture of ladies' 
kid gloves an established business in the United States? If estab- 
lished, when was it established? 

I cannot resort to évidence in passing upon a demurrer, and yet 
information in the nature of évidence is ail I hâve. I know, and 
perhaps it is of gênerai knowledge, that there are some ladies' kid 
gloves manufactured in this country. But it is claimed that such 
gloves hâve not been so manufactured until since the passage of the 
tariff act of 1897, and then not to the estent of making it an estab- 
lished industry. But as yet they are manufactured in limited quaa- 
tities, and in but three or four places in the United States, and pos- 
fiibly at but the one place v^est of the Mississippi river, and that 
at Grrinnell, lowa, by défendant. The exact facts as to thèse mat- 
ters I do not know. But, if the foregoing is substantially a correct 
statement of the facts, then I take it no one would claim that dé- 
fendant is guilty of the crime charged, because the statute provides : 

"Nor shall this act be so construed as to prevent any person or persoas, 
partnership, or corporation from engaging, under contract or agreement, 
ekilled workmen In forelgn countries to perform labor In the United States 
in or upon any new industry not at présent established in the United States." 

It will be kept in mind that this statute was approved February 
26, 1885. It will be kept in mind, also, that the statute recites "not 
at présent established." Do the words "at présent established" mean 
the date the act was approved by the président, or the date of the 
acts complained of in the accusation against défendant? Counsel 
hâve not argued this point, and I am not prepared to décide it. The 
United States attorney, in preparing the information, charges it 
both ways. He says that both February 26, 1885, and in 1900, 
when défendant did the things complained of, the manufacture of 
ladies' kid gloves was established in the United States. Such is bis 
information, or that of the offlcer directing him to présent the charge. 
But such is neither my information nor belief. But he makes it an 
allégation of fact, and most speciflcally charges it as truth, and 
they are facts concerning which the court cannot take judicial no- 
tice. Evidence to sustain the allégations of the United States at- 
torney must be furnished, and a jury will détermine the facts. But, 
as the case will be tried, it will be as well to présent the rulings 
of the courts and of the departments. 

The case of Holy Trinity Church v. U. S., 143 U. S. 457, 12 Sup. 
et. 511, 36 L. Ed. 226, was one arising under the statute invoked 
in the case at bar. The person brought to this country under con- 
tract was a minister of the gospeL The statute as it then stood 
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dld^pot except a mioieter. îBijitiçjrustice Brewer, in speàking; f&r the 
çBtire court, urges two prc^èitipns worthj of being kept in piinçl, 
not only because it is the duty of tbis court to, observe tbe holdings 
of that GOïirt, but because. bis arguments ^re sq pertinent to tbe 
case now under consideçatiou. Among otber tbings be s^yst 

"Another guide to the meanlng of a statute is tonné in tbe ëVil whlcb it 
is designëd to remedy; and for this tlie court properly loolss at contempora- 
neous eventSj^the situation as it existed, and as it was pressed upon tlie 
attention of the législative body." 

He theû quotes witb approval tbe opinion of Justice Brown wben, 
as district judge, he decided the case of TJ. S. v. Craig (G. 0.) 28 Fed. 
795, wbo presented the historical facts preceding and attending the 
passage of tMs statute, ând he sets out much of the bouse report, 
which élèarly shows the teVîl struck at and tbe only evil; and this 
report, so bftén referred to, in my judgment con tains thé key to tbe 
raeaning of tbe statute, wberein it recites : 

"It [the bill] seeks to restraln and prohibit the immigration or importation 
of laborers who Would hâve rievër seen ouf shores but for the Inducements 
ând aHureinents of men whosèontg ohrfeciis to obtain labor at the lowest pos- 
sible rate, regardlesa of the evil conséquences," etc. 

I bave undersco'red certain words. Another thing Justice Brewer 
presses in bis opinion is tbat statutes sbould be so construed as not 
by intendment to hold one ^guilty of a crime, but give the statute, 
not a literal, but a sensible, construction, and such a construction 
j^s will reach the evils complained bf wben tbe statute was enacted. 

In case of U. S. v. Laws, 16â U. S. 258, 16 Sup. Ct. 998, il L. Ed. 
151, the person brought over under contract was a cbemist for a 
sugar plantation.' A sugar plantation was certainly an old, estab- 
lisjied industry, ^nd cbemists in this country are numbered by the 
tbousands; and the suprême court held that the statute had not 
been violated. Justice Peckbam, in writing the opinion, among 
other things, said: 

"The fact that the individual in question by bis contract had agreed to 
sell bis time, labor, and sliiU to one employer and in one prescribed braneh 
of science does not in the léast milita te agalnst bis being a prof esslonal 
cbemist, nor does it operate as a bar to tbe claim that wblle so employed 
he is nevertbeleSs practicing a'recognized profession. It is not necessary 
tbat he sbould Offerïhis services to the public at large, nor tbat he sbould 
hold hlmself ready to apply bis scientiflc knowledge and skill to the business 
of ail persons wbo applied for them, bef ore he would be entitled to claim 
that he belonged to and ' was açtnally practicing a recognized profession. 
A'swell might it be said that the lawyer who enters into tbe service of a 
corporation and lîmlts bis practice to cases in wblch the corporation is 
interested thereby ceases to belong to the profession. Tbei chemist may 
confine hls services tp one employer so long as the services which he per- 
forms are of ^ prof esslonal nature. It Is not tbe fact tbat tbe chemist 
keëps hls services open for emt)loyment by the public generally whlcb is 
thè criterion by which to détermine whethèr ornot be still belongs to or is 
practicing a recognized profession. So long as be Is engaged in the prac- 
tical application ofïbjs knowledge of the science, as a vocation, it is not 
important whether hebolds hlmself ojit as ready to make that application in 
behalf of ail persons who désire it, or tbat he contracts to do it for some 
partlcular employer and at some named place. We bave no doubt tbat the 
Individual named comes.within one of tbe exceptions named In the statute," 
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Thîs question was elaborately discussed by the circuit court of 
appeals for the Sixth circuit in the case of U. S. v. Gay, 37 0. C. A. 
46, 95 Fed. 236. In that case the person brought over was "a draper, 
window dresser, and dry-goods clerk," who was to receive about |2 
per day for his worlc. In that case the holding was that the stat- 
ute only prohibited the bringing of cheap, common, and unskilled 
laborers. I do not so believe. Olass blowers, iron moulders, loco- 
motive engineers, telegraphers, and men of many other vocations are 
neither cheap, common, nor unskilled; but they hâve been so long 
recognized as workmen in ëstablisbed industries, and are in America 
numbered by the hundreds of thousands, that I believe it would be 
an unlawful act to bring a man of such a vocation to this country 
under contract. Just what is required of a window dresser I do 
not know, and I neither approve nor disapprove of what the court 
actually decided. But I do not agrée with much of the argument of 
the opinion. 

The statute in question is enforced under gênerai régulations of 
the secretary of the treasury. November 26, 1900, the commissioner 
gênerai of immigration, Hon. T. V. Powderly, filed an opinion touch- 
ing the right to land in this country of certain lace makers. The 
fact need only be stated that, as the reports show, Mr. Powderly 
perhaps had more to do with bringing about this législation than 
any other man or number of men. For years he has been aggressive, 
earnest, and tireless in seeking protection to American laborers; 
but he held that lace making was a new industry in this country, 
and yet I suspect that lace has been made by ladies from since the 
time the needle and thread were first used. But that did not seem 
to be the test with Mr. Powderly, and without doubt he was right. 
It is fair to say that the opinion was in part because of the fact 
that thread was imported with which to make the lace, and the per- 
sons were also thread makers. But his opinion was not alone 
grounded upon that fact. This opinion was approved by Secretary 
Gage. 

Such, briefly stated, hâve been the holdings of the courts and of 
the department having the matter in charge. But the United States 
attorney charges in the information, and charges it most specilîally, 
that February 26, 1885, as well as in the year 1890, the manufacture 
of ladies' kid gloves was an established industry in the United States. 
This allégation calls for proof, and the government must furnish it. 
And it foUows that the démarrer must be overruled because of the 
allégations in the information. I hâve a belief touching them ; but 
it may be that the government will furnish évidence, of which I 
know nothing. At ail events, I cannot judicially notice the facts, 
and the material facts are practically ail in dispute. What are the 
duties of a ladies' kid glove cutter? Is it skiUed labor? Can it 
readily be procured in this country? Is it an occupation or profes- 
sion? Is it an established business in this country? If so, when 
was it established? Some of thèse questions, possibly ail, are in- 
volved. So I will submit the case to a jury to flnd the facts. We 
will then know the services of a ladies' kid glove cutter. We will 
then know whether he is a common, unskiUed, and cheap laborer. 

109 F.— 57 
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We will tien know whéther he must sort and prépare tlie skina from 
whîeh the gloves are made. We will learn whether ladles' kid glove 
cutters can be obtained in this country. We will learn "whether 
any one working at glove making can eut ladies' kid gloves, and 
whether it is doue only from a pattern f urnished. We will learn how 
extensively ladies' kid gloves were manufactured in the United 
States February 26, 1885, and how extensively they were manu- 
factured in 1900. We will learn when, if at ail, the manufacture 
of ladies' kid gloves became an established industry in this country. 
Ail this is for the government to show. We will ascertain whether 
it is true that there are but few such cutters in the United States, 
and possibly but the one, or but few at most, of such manufactories 
west of the Mississippi river, and but few in the country. And it 
is claimed by defendant's counsel that for every cutter a number 
of persons résidents in this country are employed to make the gloves, 
and if the cutters are deported such makers are thrown eut of em- 
ployment. We will learn as to the truth of this, and the statute will 
be constraed so as to give aid to American laborers, and not such 
construction as to throw them out of employment. The govern- 
ment having alleged to the contrary, as against ail of defendant's 
claims, and they being mattera of which the court cannot take judi- 
cial notice, issues of fact are raised, and the government will be 
required to furnish the évidence to sustain its allégations; and on 
the évidence for and against the law can be applied without difficulty. 



POSTUM CEEBAL 00., Limited, v. AMBHICAN HEALTH FOOD CD. 
(Circuit Court, B. D. Wlsconsln. July 27, 1901.) 

1. Tkade-Markb— Inphingemeht. 

The trade-mart "Grape-Nuta," under whlch name a cereal food Is sold, 
Is not Infringed by the name "Graln-Hearts," under whlch a slmllar 
food is Bold; the latter name not belng so displayed and assoclated on 
the package as to make It suhstantlally Identlcal wlth the former trade- 
mark. 

S. Uhfaib CoMPETiTiour IN Trad^. 

The package In whlch complalnant sells a cereal food under the name 
"Qrape-Nuts" Is not so Imita ted by défendant In the sale of a slmllar 
food under the name "Graln-Hearts" as to constltute unfalr compétition 
In trade, though there is similitude in the terms In whlch the foods and 
thelr qualitles are descrlbed; the wrappers belng of a différent shade 
of yellow, complalnant's trade-mark appearlng on the package In a single 
place In a black band and yellow letters, and In a straight Une, whlle 
defendant's appears in four places, In a diagonal band. In red, whlte, 
and blue, wlth a red heart. 

In Equity. On final hearing. 

J. G. Elliott and G. W. Mechem, for complainant. 
E. H. Bottum and F. H. Eemington, for défendant. 

SEAMAN, District Judge. The complainant bas made and sold 
«ince January, 1898, a cereal food under the arbitrary name of 
"Grape-Nuts," which it bas advertised extensively, and the sales are 
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large and increasing. Subsequently the défendant entered the mar- 
ket with a similar product, which it named "Grain-Hearts," and ad- 
Tertised as such. Concerning the technical trade-mark in the name 
"Grape-Nuts," it is plain that there is no infringement per se in em- 
ploying the name "Grain-Hearts" for the defendant's product, as 
the names are dissimilar in sound, appearance, and suggestion; and 
violation of the trade-mark rights does not appear, unless the new 
name is so displayed and associated as to make it substantially 
identical with the complainant's trade-mark, so that it is not dis- 
tinguishable by the gênerai purchaser. The issue in that feature 
is liable to be confused with the independent question of unfair 
compétition, as indicated by the treatment of évidence of simulation 
in some of the cases wherein allégations of trade-mark infringe- 
ment were alone involved. But this bill allèges as well unfair com- 
pétition in trade, and the évidence may best be considered in that 
aspect, primarily at least, as the one most favorable to the com- 
plainant for the considération of its broad claims of imitation, 
which include not only external appearance of label and package, 
but are also asserted in the size of carton and characteristics of 
the contents, in the printed matter as to qualities and ingrédients, 
and in methods of advertising. Premising that no question is pre- 
sented of patent right or copy right, the complainant possesses no 
monopoly in the ingrédients or properties of its food product, nor in 
its ideas or methods of business; and, aside from its trade-mark 
rights, the âeld was equally open to the défendant to foUow in the 
same Unes, subject only to the well-settled and salutary require- 
ment that the dress and appearance of the complainant's package, 
as prepared for the market, must not be so imitated by the défend- 
ant that the production of the latter was calculated to deceive the 
public and be palmed off as the complainant's production. The 
right of action rests alone on fraudulent simulation of the features 
of tie package which are the exclusive possession of the complain- 
ant, and not on any following up of its ideas or trade in other re- 
spects. Is such simulation presented by the exhibits and testimony in 
this case? When the complainant entered the fleld it was occupied 
by numerous cereal food préparations put up in cartons, generally 
speaking, of like material, form, and capacity, — ^the prédominant 
color of the package varying, but yellow in many instances, if not 
usually, — with labels setting forth the character and properties of 
the food, and usually bearing a trade-mark, with a name for the 
product, either suggestive or fanciful. Of course, thèse gênerai 
characteristics were alike open to the defendant's use, and the 
room for acquîring exclusive rights, in so far as involved in this 
controversy, was narrowed to the trade-mark and such features of 
the label as made it plainly distinctive from its predecessors. No 
actual infringement of the complainant's trade-name appearing in 
the adoption of the name "Grain-Hearts," the question of unlawful 
simulation in the makeup of the defendant's label and package must 
be solved by inspection of those in controversy, — ascertaining their 
spécial characteristics respectively when viewed in association with 
those in prior use, and such aid as may be derived from the circum- 
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stances and the testimony of traders. As both labels relate legit- 
unately to the same ingrédients, properties, and trade, the distinc- 
tions to be observed are necessarily limited, and many of the con- 
tentions on behalf of the complainant must be eliminated from con- 
sidération. On the other hand, similitude appears in the defend- 
ant's label in the térms in which the food and its qualities are de- 
scribed, — indicating at least the use of complainant's as an ex- 
ample, — so that the obligation was imperative to distinguish the 
production from the prototype, and the inquiry whether distinction 
was preserved in the substantial features is not free from difficulty. 
Taking intb considération, however, the features which were com- 
mon to the class, I am of opinion that the label and package of the 
défendant are well marked as of independent origin; that the pro- 
duction is clearly disclosed as a rival, and not adapted to be passed 
off on purchasers as that of the complainant. This rival character 
is unmistakably differentiated in the appearance of the trade-name, 
both in the type and in itsi diagonal blue band, with the distinct 
and contrasting colors, in red, white, and blue, and the striking fea- 
ture of a red heart, together constituting the trade-mark of the pro- 
ducer, which is thus displayed prominently in four places upon the 
package, while that of the complainant appears in a single place 
in black band and yellow letters, and in a straight Une. The effect 
of this red, white, and blue design gives spécial distinction to the 
package when compared with the plain black band and print on the 
yellow carton of the other. It may be true that the color so re- 
ferred to as black in the complainant's band bas a shade of blue, 
as asserted on its behalf, but it gives the impression of a decided 
blacV, uniform with the printed matter, while the blue of the other 
trade-mark is unmistakable, in contrast with the black printed mat- 
ter. Moreover the yellow of the carton in one and the other is no- 
ticeably différent in the shade; and the printed matter and dis- 
play Unes in the labels differ in détails, in- arrangement, and in gên- 
erai appearance, so far as can reasonably be required in view of 
the like subject-matter. The name of the défendant, as producer, 
distinctly appears on its package, together with its separate loca- 
tion; and the test of comparison, on the whole, fails to show sim- 
ttîation of the complainant's package in such parti culars or to such 
estent that the one is calculated to be taken by purchasers as the 
production of the other. No testimony is offered which tends to 
show that customers were thus deceived in fact; and the only wit- 
nesses who speak from expérience upon the subject are the retail 
grocers called on the part of the défendant, and they concur in the 
opinion that np such confusion and déception were likely to arise. 
The testimony upon one side and the other relating to the origin 
of the products, respectively, and to the motive of the défendant, is 
deemed immaterial on the view indicated, and requires no comment. 
In conclusion, it clearly appears that the complainant introduced 
a new form of cooked cereal food, not the earliest cooked product, 
but one which speedily became popular and attained extensive sale 
under its name of "Grape-Nuts," a fanciful name which was in no 
sensé descriptive of the product; that this article was well ad- 
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vertised, at great expense, when the défendant enteied tbe market 
with its like préparation, called "Grain-Hearts," a name which was 
also fanciful, but in a gênerai sensé descriptive. Neither the prod- 
uct 80 placed upon the market by the défendant, nor tbe name se- 
lected for it, infringed any rights of the complainant. As present- 
ed for sale, the defendant's goods were reasonably distinguished 
from those of the complainant in the conspicuous trade-mark on 
labels and packages, in the colors and printed matter thereon, and 
in gênerai appearance, marking them as a competitor, and not a 
counterfeit, so that the charge of unfair compétition in trade is un- 
founded. Therefore the bill must be dismissed for want of equity, 
and it is so ordered. 



BRILL V. DELAWARK OOUNTY & P. BLECTRIO RT. CO. 

(Circuit Court, E. D. Pennsylvanla. June 15, 1901.) 

No. 44. 

L Patents— Infringement— Electric Car Trucks. 

The Brill patents, Nos. 445,308, 461,602, 493,234, 508,121, and 507,207, 
relating to truclcs for electric railroad cars, Itnown as ttie "Maximum 
Traction Truclc," considered, and held not antlclpated, valld, and In- 
fringed. 

2. Samb— Soit for Infringement— Costs. 

Where a complainant allèges the infringement of a number of patenta 
t)y the conjoint use by défendant of the several inventions, but, after 
défendant bas taken bis testimony on the issues joined, abandons a 
large proportion of the claims sued on, he may properly be taxed with 
a proportionate part of the costs, although successful as to the remain- 
Ing claims. 

In Equity. Suit for infringement of patents. On final hearing. 

Joseph L. Levy, Francis Rawle, and Frederick P. Fish, for com- 
plainant. 
Frank P. Prichard, for respondent. 

J. B. McPHERSON, District Judge. The patents involved in this 
controversy bave to do with trucks for electric passenger railway 
cars. The type of truck is the "Maximum Traction Truck," the 
characteristic features of which are thus described by complain- 
ant's expert upon pages 214 and 215 of complainant's proof s : 

"First. Four wheels set upon two axies, so that the Tvheel base may be 
short, and the trucli better adapted to round sharp curves without derail- 
ment. 

"Second. The driven wheels should be of large size, relative to the other 
pair, so as to hâve a high axle, whereby space for a large motor may be 
afforded; and the side bearing plates and pivotai center of the truck should 
be over o^r near this axle, so that the greater part of the weight will be car- 
ried on it. and the radiation o£ thèse large vyheels be as little as possible. 
And a portion of the weight should be applied to the small wheels, to hold 
them down upon the track. 

"Third. The motor should be supported upon the axle of the driven wheels, 
so that its weight may contribute to the traction of those wheels, and ita 
power applied to them. 

"Fourth. There sliould be an axle-box frame (sometimee called side heams 
or bars), being substantial, strong side bars or beams, wtich are supportt'd 
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upon the four axle boxes by parts ealled saddles, sometlmes bolted to, and 
sometlmes made Integra! wlth, the frame beams or trusses, so as to produce 
a strong, unyieldlng structure, whereby the axles are malntalned In parallel- 
Ism, the axle boxes suitably braced and supported, the endwise thrust of the 
axles resisted, and whlch may be used as a partial support for the motor. 
This frame likewlse serres the Important function of a foundation or under- 
lylng support for the main car sprlngs. 

"Flfth. Slde and end bearlng plates, whlch Immediately support the car, 
and whlch are spring-supported on the axle-box frame. 

"Slxth. The truck should be constructed In «ther respects so as to afford 
an unobstructed space between the axles for the motor, and so as to hâve 
a short wheel base; also so as to permit of a low-lylng car body, whereby 
but few stepa wlU be necessary, and large platforms secured. The brake 
mechanlsm should be so constructed as not to Interfère wlth the motoi^ 
space." 

That the maximum traction truck has greatly improved the art 
is beyond dispute. Indeed, this truck may almost be said to hâve 
made electric traction possible and profitable upon the narrow 
streets of cities; and no patents, I think, hâve done so much to im- 
prove the art as the patents under considération. The advantages 
gained by the use of the Maximum Traction Truck are summarized 
by one of the complainant's witnesses, who appeared to hâve an 
extensive acquaintance with the development of street-railway 
transportation, and to understand thoroughly the difflculties that 
were necessary to be overcome. He stated the advantages as fol- 
lows, upon pages 163-165 of complainant's proofs: 

"A large and long car, wlth large carrylng capaclty, wlth steadlness of 
motion, and conséquent ease of riding for the passengers. 

"Easy motion on the track, and consequently greatly decreased destruc- 
tive action on the track and on the car body. No pltchlng nor rolling. 

"The car body carrled so low that aceess to the platform ean be had wlth 
a single step (same helght as four-wheel car). 

"A narrow car body possible wlthout Increased élévation. 

"Increased average speed In handllng trafiBc, resulting from low car (wlth 
a réduction of llabllity to accidents) and from Increased traction. 

"The truck can be used under open cars as well as closed. (Interchange- 
able between wlnter and summer cars.) 

"Entire center space of the truck open, In order to give easy aceess to the 
motor for inspection, repairs, and reraoval. 

"Ail the traction possible compatible with the guidance of the tralllng 
wheels. 

"One motor only required for eacb truck. 

"Large drivlng wheels, glving easy riding and economy of propulsion, with 
a high speed, and high axles, glving ample space for motors of increased slze. 

"Small trall wheels, making that end of the truck low, and permitting 
radiation on curves wlthout striklng the car sills or stfeps. 

"Means to hold the small wheels down upon the track in order to prevent 
their cllmblng the track on curves or when meeting obstructions, and thus 
derailing the car. 

"The necessity of absolutely preventlng cllmblng on the slde wheels 
eannot be overstated. They must be kept close down upon the rails, and 
particularly on curves. If allowed to cllmb, even by a small fraction of an 
Inch, the force of the upward impact mlght easUy Increase the cllmblng 
enough to cause a derallment, and In rounding curves the trail wheels nat- 
urally tend to sllde up the track when leading. This had been one of the 
serions objections to 4-wheel cars. To obviate It, thelr speed had to be re- 
duced on curves to five or six miles an hour. In 8-wheel cars, wlth the 
greater part of the weight on the driven wheels, and a less amount on the 
tralllng wheels, unless proper methods are used the danger of derallment on 
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the part of the small wheels would be greatly Increased. To keep the trall- 
Ing wheels upon the track, and enable them to guide wlth saf ety, It is neces- 
sary that they sbould earry a portion — at least twenty per cent. — of the load. 

"Total élimination of bolster mechanlsm. 

"By the élimination of the bolster meehanism the entire space In the cen- 
ter of the truck between the axles may be secured for motor suspension, 
while retainlng a short wheel base, enabling curves to be passed with llttle 
friction. Thls also gives less radiation of the traillng wheels. 

"It is a generally recognized fact that the production of thls truck has 
been as potent as any other single factor In the realizatlon of the electrlcal 
transportatlon System as It exlsts to-day, and it Is obviously not a transitory 
matter In any sensé. On the contrary, It Is hère to stay. 

"How Important thls type of truck Is, may be judged from the fact that 
the Metropolitan Street-Eallway System of New York Olty, whlch I believe 
has the largest volume of trafic of any street rallway In the world, has 
adopted the Brill Maximum Traction Truck upon their Unes. 

"The Union Traction Company of Philadelphla Is now lengthenlng Its four- 
wheel car bodles and converting them Into eight- wheel cars, and has recently 
ordered nearly 200 sets of Maximum Traction Trucks. The Brooklyn roads 
hâve adopted elght-wheel cars wlth the same type of trucks as their stand- 
ard, and the Third Avenue road In New York Is consldering the adoption of 
large elght-wheel cars on Its Unes. 

"The présent tendencles in electric rallways everywhere are dlstlnctly 
towards the adoption of double-truck cars, to the exclusion of those mounted 
on four wheels. In the suburban trafflc the four-wheeled car Is almost obso- 
lète. 

"The most experlenced rallway men agrée substantlally that the elght- 
wheel cars are the best cars for the suceessful opération of the larger and 
longer roads, and new equipments are almost unlversally suppUed wlth elght- 
wheel cars. There are, of course, a large number of modem four-wheel cars 
stlll In use, but this Is probably due to the fact that the cost of re-equipping 
the Unes on whlch they are used precludes a change while the présent rolling 
stock is in good condition. 

"I give the f ollowing approxlmate figures as to the changes from the street- 
car practice to the présent electrlcal practiee: 
"Average weight of the old horse car was from 4,000 to 5,000 Ibs. 
"Average weight of an 8-wheel car with a 28-foot body (exclusive of plat- 

forms), 21,000 ibs. 
"Maximum average number of passengers on the old horse car when 

erowded, 65. 
"Average number of passengers on the 2S-foot 8-wheel car, erowded, 130. 
"Maximum speed of the old horse car, 6 miles an hour. 
"Limit of speed of horse-car practice, say, 7 miles an hour. 
"Rate of speed on suburban and interurban roads wlthln the limlts of com- 
mon practice, 30 miles an hour, and even up to 55 and 60 miles per hour." 

The five patents in dispute are ISTos. 461,662, 445,308, 493,234, 
507,207,' and 503,121; and, of thèse, 44 claims are alleged to be in- 
fringed. The record is of unusual volume, and the questions are, 
I think, more than commonly difHcult, at least to a mind that is 
comparatively unfamiliar with problems of this kind. I hâve, how- 
ever, given my best attention to the subject, and am prepared to 
say that, in my opinion, the foregoing patents are valid; the sub- 
jects beinapatentably novel, and there being no anticipation. The 
patents ar# ail for combinations of parts, but, while the parts com- 
bined are old, the resuit is not a mère aggregation, but a true com- 
bination; the parts being organized and working together to a comr 
mon end, and producing new and highly useful résulta. Earlier pat- 
ents were oflfered in which the several parts of the patents in suit 
repeatedly appeared; but, as they appear in différent arts where 
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they were întended to produce différent results, they do not, in my 
judgment, constitute an anticipation. Tlie défense of prior use, 
oflered to No. 503,121, is not sufflciently established. Neither, as I 
think, is the défense of noninfringement made out. If tlie patents 
are valid, it seems clear to me that the defendant's structure, wtiile, 
of course, it is somewliat différent in form, is a clear infringement 
upon the essential features protected by the defendant's patents. 

Thèse are the conclusions at which I haye arrived, and I content 
myself with stating them, without recounting the steps by which 
my mind has been led. In the limited time at my disposai, it is not 
possible to elaborate the reasons that hâve influenced my décision ; 
and, moreover, it is désirable to bring this long litigation to a close 
by hastening the inévitable appeal. 

But, while I think the complainant is entitled to a decree, I am 
equally clear that most of the costs should fall upon his shoulders. 
The bill was originally filed to Octobér sessions, 1894, and chargea 
infringement of 11 patents, covering a large variety of differlng 
meehanisms, and containing 279 claims; each claim, of course, being 
for a separate invention. The bill further averred that ail thèse 
inventions, were capable of conjoint use, and weve conjointly used 
in the defendant's structure. This averment put it out of the dei 
fendant's power to demur to the bill on the ground of multifarious- 
ness: Union Switch & Signal Oo. v. Philadelphia & K. R. Co. (G. 
C.) 69 Fed. 833. An answer was accordingly filed, which denied 
that the inventions were capable of conjoint use, or were conjointly 
used by the défendant. The complainant proceeded to make out its 
prima facie case, but oflEered no évidence conceming one of the pat- 
ents named in the bill. With regard to the remaining 10 patents, 
the complainant testifled that he had examined one of the defend- 
ant's cars, and had found that the truck infringed 87 claims, — some 
of each patent. With the record in this condition, the défendant 
proceeded to take its proofs in reply. At the flrst meeting called 
for this purpose, the complainant's counsel withdrew another pat- 
ent from considération, thus leaving 9 of the patents and 85 of the 
claims sued upon to stand. In reply to thèse claims, the défendant 
took a large amount of testimony, extending over 550 printed pages. 
The complainant then began the taking of testimony in rebuttal, but 
not until March, 1898, more than three years after the bUl was flled, 
did the complainant's counsel state-^as will appear upon page 205 
of the complainant's proofs — that he withdrew from further consid- 
ération ail the claims and patents involved in the suit, except the 5 
patents and the 44 claims heretofore referred to. No amendment 
was ever made to the bill, and the court has never been asked for 
leave to withdraw the other patents and claims. Under such cir- 
cumstances, it seems to me to be clear that the complainant should 
be obliged to pay a large part of the costs of the case, •it was in- 
defensible to file such a bill as appears upon this record, charging 
conjoint use of the 279 claims of the patents originally sued upon; 
for it is now perfectly manifest, and the complainant must hâve 
known then, that no such use was possible, or was actually made, 
by the défendant. And when it appeared later that the complain- 
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ant's proofs were not sufflcient to establish înfringement of more 
than 44 of the claims sued upon, and when, for this or for any other 
reason, he may hâve desired to withdraw from considération the 
rest of the claims, it is manifest that, under the circumstances dis- 
closed by this record, he would only hâve been allowed to do so 
upon such terms as to costs as the court might hâve thought proper 
to impose. He cannot évade thèse terms by the course he has seen 
proper to pursue. He permitted the défendant to take its testi- 
mony upon the assumption that înfringement of 89 claims was char- 
gea, and it was not until after his own rebuttal testimony had pro- 
ceeded over more than 100 printed pages that he saw fit to confine 
himself to the 44 claims that were flnally pressed. It is unneces- 
sary, I think, to do more than state the foregoing facts to justify 
the*^ court in the imposition of a proportion of the costs upon the 
complainant. It is accordingly ordered, therefore, that he pay 
three-quarters of the costs, and that the défendant pay the otber 
one-quarter. 
A deeree may be prepared in accordance with this opinion. 



EONALDS V. LEITER. 
(Circuit Court of Appeals, Second Circuit June 11, 1901.) ; 

No.' 63. 

1. Shipping— Charter— Wahranty of Seawobthinbss. 

A warranty of seaworthiness at the commencement of the voyage Is 
Implled from the owner's agreement to Insure and from the obligation 
put on the charterer by the charter "to return the yacht," or "to pay 
any loss or damage sustained by her not covered by the policy of Insur- 
ance"; the policy, in absence of a showing to the contrary, being pïe- 
sumptlvely wholly avoided by the yacht's unseaworthiness.i 

2, Same— Charges for Towaqb — Charter Hirb. 

The vessel, though warranted seaworthy at the commencement of the 
voyage, not havlng been so, and having broken down from that cause, 
and the charterer having tlien abandoned use of her for charter pur- 
poses, but repaired her and retumed her to the home port, and paid for 
the repairs, and having been charged for the vessel at charter rates till 
her return, which togethcr exceeded what it would hâve cost to tow her, 
the owner, on appeal, cannot complain that the charterer was allowed 
what it would bave cost to hâve towed her back, the owner, in addition 
to demanding her return, having written that he would not be respon- 
sible for repairs or towage. The charterer, not having appealed, cannot 
now object to the charge allowed on the trial for charter hire after 
the breakdown. 

In EiTor to the Circuit Court of the United States for the South- 
ern District of New York. 
See 84 Fed. 894. 

William H. Sage, for plaintiff in error. 
Kobert H. Griffin, for défendant in error. 

1 Implled warranty of seaworthiness, see note to The Oarib Prince, 16 O. 
C. A. 388. 
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Before SBŒPMAU, Cîircuit Judge, and WHEELEE and BROW¥, 
District JudgeB. 

BROWN, District Judge. This case cornes up on a writ of error 
from a judgment entered January 26, 1899, on the verdict of a jury 
in favor of Joseph Leiter, the plaintiff below, for the sum of |4,- 
073.61, damages sustained through the unseaworthiness of the 
steam yacht Rêva, which the plaintiff had chartered from the de- 
fendant on November 4, 1896. The charter was for two months 
from Novemher 9, 1896, for the sum of |3,000, which was paid in 
advance. There was no express warranty of seaworthiness. The 
owner agreed to deliver the yacht "fully equipped for a cruise to 
Galveston, Texas, with fully uniformed crew on board, 14 men, to 
be rigged ont at owner's expansé * • • the hirer to pay wages, 
proTisions of crew and ail running expenses of said yacht from the 
day of deliyery to the surrender of said yacht to owner in New 
York harbor at the expiration of the charter or extension thereof, 
free and clear of ail liens and liabilities incurred during the char- 
ter or extension thereof, in as good condition as at the start, fair 
wear and tear from reasonable and proper use only excepted." The 
owner agreed "to pay the premiums on a first-class policy to cover 
marine risks, flre and collision, to be approved by the hirer, and the 
owner to assume ail risk covered by such marine policy; the hirer 
to be responsible for any loss or damage incurred by the yacht, ma- 
chinery or equipment not covered by the policy." The hirer had 
also an option of extending the charter at pro rata rates by giving 
15 days' notice prior to January 9, 1897, to Thomas Manning, bro- 
ker. No extension of the charter period of two months was made ; 
but the pleadings show that about December ISth permission was 
given the yacht to cruise in Mexican waters as far as Tampico. 

On November 25 th, the Rêva reached Gralveston where the char- 
terer joined her. On December 20th while en route to Tampico and 
near âiat port the hanger which supported the outboard end of the 
propeller shaft fetched away, so that that end of the starboard shaft 
broke ofl close to the hull and with the starboard propeller fell 
into the sea. The break knocked a hole in the hull, causing the 
yacht to leak badly. That evening with the aid of the port engine 
and the propeller, the yacht made Tampico. Two surveys were 
thereupon made upon the request of Capt. Ray, the respondent's 
master, resulting in the recommendation that the hull be tempo- 
rarily repaipçd and the yacht taken in tow to Galveston or New Or- 
léans and there placed in the dock and properly repaired, there be- 
ing no suflficient dock in Tampico. On January 4th, on receipt of 
this report, the charterer têlegraphed notice of it to Manning, who 
immediately notified the owner, by whom the insurance company 
was also notified. On January 7th the yacht left Tampico in tow 
and reached Galveston on the lOth. The next day the charterer 
abandoned the cruise and left Q-alveston for his home, leaving his 
uncle, the only person who had accompanied him on the trip, at 
Galveston "to look af ter the repairs to the ship." 

On January 12th the owner at New York wrote Mr. Manning: 
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"I wlsh to put ta formai shape my statement that I wiU not ta any way be 
responslble for repairs made to sald yacht or for towage or ta any other 
way. Mr. Leiter Is to return the yacht to me at this city, and I do not ta- 
tend that any repalra shall be done on my order, for which It may be claimed 
I am responsible." 

The record does not show the précise time at which this notice 
was communicated to Mr. Leiter, but it must hâve been soon after- 
wards. The repairs were proceeded with at Galveston in accord- 
ance with the recommendation of the master's surveys at Tampico, 
and further surveys at Galveston; and on January 28th, the yacht 
by means of those repairs proceeded north under her own steam, 
and arrived at New Yorli and was surrendered to the owner on 
Pebruary 27th, as above stated. 

The court at the trial disallowed as damages ail the costs and 
expenses of the repairs at Galveston, the cost of the maintenance 
of the yacht and the crew during the détention there and after- 
wards, and chargea the charterer for the use of the vessel at char- 
ter rates until her delivery to the owner in New York. The court 
directed, however, that the charterer was entitled to offset what 
would be the fair and reasonable cost of towing the vessel from 
Galveston to New York in case the jury found the vessel to hâve 
been unseaworthy when chartered, and that she was not able to 
jproceed with safety from Galveston to New York by means of her 
port propeller and her sails ; but if so able, that such cost of towage 
should not be allowed. The jury by their verdict found the vessel 
to hâve been unseaworthy when chartered, and allowed |4,400 for 
what it would hâve cost to tow the yacht from Galveston to New 
York in her condition. 

A warranty of seaworthiness at the commencement of the voyage 
is legally implied; this warranty was an implied condition of the 
charterer's obligation "to return the yacht," or "to pay any loss or 
damage sustained by her not covered by the policy of insurance." 
The record does not show the tenus of the policy; but presumptive- 
ly the policy was whoUy avoided by the yacht's unseaworthiness. ' 

The only other material exceptions of the plaintiff in error re- 
late to the rule of damages allowed. We are of opinion that the 
rule adopted by the court below was sufSciently favorable to the 
owner. The vessel being found unseaworthy, the jury were direct- 
ed in accordance with the décision of the suprême court in Strong 
V. U. S., 154 U. S. 632, 14 Supi Ct. 1182, 24 L. Ed. 664, that the char- 
terer might hâve abandoned the yacht on discovering this fact, 
without further liability to the owner. The charterer was also cred- 
ited with a déduction for the expense of temporary repairs made at 
Tampico in stopping the leak and for the towage from Tampico to 
Galveston, as well as a déduction of 21 days' time at charter rates 
prier to the permanent repairs at Galveston. The repairs at the 
latter port were regarded as nnauthorized, and the time occupied 
in thereafter retuming the yacht to New York was charged to the 
charterer at charter rates until her delivery to the owner at New 
York; and this with the repairs exceeded what the jury found 
would hâve been the cost of towage. 
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The chîef item of permanent repair was tlie broken shaft. The 
yacht had a spare propeller wheel on board, which was used with, 
the repaired shaft. If the chartefer was legally bound to take the 
yacht back to New York at his own expense, he would hâve been 
justifled in doing so by means of those repairs as they were of a 
minor character and were in fact the readiest and least expensivfe 
method of returning her, as well as most bénéficiai to the owner. 
But the charterer was not under any such obligation; and'having 
in fact abandoned the use of the yacht for charter purposes, his en- 
deavors to retum the yacht to the owner as required by the latter, 
for the latter's beneflt, were no waiver of his rights nor any renewal 
of further charter obligations for maintenance or hire. 
. The dfimands of the owner in his letter of January 12th were un- 
warranted and inconsistent. He demanded that the vessel be re- 
turned to him at New York, but at the same time refused to be at 
any expense for repairs, or otherwise, in obtaining her retum. He 
evidently did not understaad that the yacht was unseaworthy when 
she sailed, that she had broken down from that cause, that he was 
liable for ail the conséquent damages and that he had no further 
claims upon the charterer, if he chose to abandon her for charter pur- 
poses. 

The évidence shows that the charterer did so abandon her as re- 
spects any further use for charter purposes; and that the repairs 
at Galveston were made only for the purpose of returning the vessel 
to New York as the owner desired. The chief engineer, the owner's 
owD appointée, testifled: 

"I thlnk it was about three or four days that we had to walt bef ore we 
got on the dry dock at Galveston. After we got on the dry dock we were ail 
the rest of the tlme work"ing on the boat, and we started north as soon as 
the work was completed— -January 28th. We proceeded north with ail 
expédition." 

There is no évidence opposed to this, nor to the testimony that 
the charterer returned home from Galveston on the day after ar- 
rivai there, and that he left his uncle behind only "to look after the 
repairs." The yacht had been chartered for a pleasure cruise along 
the coast of Texas and the Gulf, aJterwards extended to Tampico. 
It is évident that the charterer had no use or benefiit of the yacht 
for the purpose of the charter from the time of her breakdown 
through unseaworthiness on December 20th. As the charterer lost 
the contemplated use of the yacht from that time, and her return 
was only for the owner's convenience and beneflt and in accordance 
with his demand, and as this was without any beneflt to the char- 
terer, and was no part of the charterer's légal obligation after her 
breakdown from unseaworthiness, there would seem to be no eq- 
uity in charging him with any charter hire after December 20 th. 
La Compania Bilbaina de Navegacion de Bilbao v. Spanish-Amer- 
ican Light & Power Co., 146 D. S. 483, 499, 13 Sup. Ct. 142, 36 L. 
Ed. 1054, The owner having tl^ereupon refused to be at any ex- 
pense for repair, and demanded that the vessel should be returned 
to him at New York, he cannot complain that the cost of towage, 
the only other possible means of her return, was charged against 
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hîm. The cliarterer's endeavor, after the breakdown, to get the 
yacht to her owner in accordance with his demand, instead of aban- 
doning her on the spot, was in no way prejudicial to the owner, 
nor bénéficiai to himself, and hence was no waiver of his own 
légal right to a release from further charter obligations. Had 
the charterer appealed, the question would hâve been presented 
whether the charge made against him of $2,550 for the charter 
hire up to the day of delivery at New York was a proper charge. 
But the charterer bas not appealed, and as the owner bas had 
the full beneflt of that charge for hire and the benefit of the re- 
pair to the shaft as well, and has also been relieved of ail the 
costs of the détention and maintenance of the yacht at Galveston 
and afterwards, we think he at least has no cause of complaint. 
The exceptions are overruled and the judgment is affirmed. 



THE NEW YORK. 
(District Court, N. D. New York. June 10, 1901.) 

1. Shipping— DuTT OF Cakb in Navigation. 

In the navigation of the Hudson river, which Ig open to ail craft, It Is 
as much the duty of boats which from their size, shape, or unseaworthy 
condition are unable to safely withstand the ordinary périls of such 
navigation, such as the swell caused by large steamers, to avoid placing 
themselves in exposed positions, as it Is of such steamers to exercise 
care as to their rate of speed. 

8. Samb— Négligent Navigation— Evidence CoNSiDEnED. 

Evidence lield insufficient to sustain the allégation of a llbel that the 
loss of a canal boat, which was crushed between a dock and other craft 
moored outside of her, by the force of the swell caused by a passing 
steamer, was due to the négligent speed of the latter, but to show that 
the steamer was properly navigated, and the fault was that of the canal 
boat, which was old and unseaworthy, and heavily loaded, and was re- 
moved from a place of safety, and placed in a dangerous position, next 
the dock, close to a narrow channel In the Hudson river, with two other 
loaded boats outside, at a time when it was known that the steamer 
would soon pass. 

8. SAME— LlBEL FOR SiNKING BOAT AT DOCK— LACHES. 

ïhe conduct of the owner of a canal boat sunk at a dock by the 
swell from a pasSing steamer, in taking no measures to raise her, and 
in making no claim against the stearaer for two years thereafter, is a 
matter which may be properly considered as casting suspicion on the 
merit of the clalm that the loss was due to the steamer's négligence. 

In Admiralty. Libel by owner of canal boat Thomas CarroU 
alleging négligence in the navigation of the Albany Day Line steam- 
er New York, by which the Carroll was sunk at the Horton dock, 
a short distance south of New Baltimore, on the west side of the 
Hudson river. 

John W. Ingram, for libelant. 
W. M. K. Olcott, for daimant. 

COXE, District Judge. The rules which the courts hâve repeat- 
edly laid down for the guidance of large steamers in crowded har- 
bors are hardly applicable to river navigation where the danger 
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from collision, swells and suction is greatly reduced. The naviga- 
tion of the Hudson river is open to ail craft and each must exer- 
cise due care and caution, having regard to the ordinary conditions 
wMch are, or should be, familiar to ail river pilots and marinera. 
A steamer bas no right to proceed at a rate of speed dangerous to 
craft rightfully in the river or properly moored along its banks, 
but, on the other hand, boats which, from their size, shape or un- 
seaworthy condition, are unable to meet the ordinary dangers of 
navigation should not deliberately place themselves in exposcd po- 
sitions. The v?isdom of this rule was recognized in ail the ancient 
codes and is thus quaiiitly expressed: "The reason is, that some 
masters who hâve old crazy ships, may willingly lie in other ships' 
way, that they may be damnified or sunk, and so bave more than 
they were worth for them." Laws Wisbuy, art. 36; Laws Oleron, 
art. 14. 

It is as much the duty of a canal boat as of a steam vessel to 
avoid danger. The obligations are reciprocal. If, therefore, an old 
and unseaworthy canal boat deliberately and knoveingly places her- 
self in a steamer's way, the latter not knowing of her inflrmitles 
and proceeding with the caution required by prudent navigation at 
the given locality, it is manifest that the canal boat alone is re- 
sponsible for any disaster which may overtake her. The law gov- 
erning thèse relations is clearly stated in the f ollowing authorities : 
The Daniel Drew, 13 Blatchf. 523, Fed. Cas. No. 3,566; The Drew 
(D. G.) 22 Fed. 852; The Batavier, 9 Moore, P. C. 286; The Massa- 
chusetts, 10 Ben. 177, Fed. Cas. No. 9,258; The Southfleld (D. C.) 
19 Fed. 841. 

The single charge of négligence against the New York is that 
she approached and passed the CarroU "at an excessive rate of 
speed, to wit, about twenty miles an hour, and causing such a swell 
and commotion in the river that the said canal boat Thomas Car- 
roU was thereby crushed and torn to pièces between said dock and 
said adjacent boat and sank and became a total loss." The burden 
is upon the libelant to prove the négligence as charged, and the 
court is of the opinion that he bas failed to sustain the burden. 

The reasons for this conclusion are as follows: 

First. The testimony of several of the witnesses for the libelant 
is incredible upon its face. Taken as a whole it is exaggerated, 
contradictory and uncertain. The impossibility of determining with 
accuracy the speed of an approaching boat is so well known and has 
been so often commented upon by the courts that it is unnecessary 
to discuss it in détail. It is enough to say that it was a physical 
impossibility for the New York to maintain, at the point in question, 
the high rate of speed testified to by some of the libelant's witnesses. 

Second. The witnesses for the claimant testify that, owing to the 
character of the channel and the low water in the river, the New 
York was making eight miles an hour until she reached a point 
about a quarter of a mile south of Horton's dock when, noting the 
exposed position of the canal boats, her engines were rang down 
to "dead slow" and she passed at a speed not exceeding six miles 
an hour, which, the testimony shows, was ail that prudent and care- 
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fui seamanship demanded. A sound boat could not hâve been in- 
jured in such circumstances. It seems to be conceded on ail hands 
that six miles per houp is a prudent rate of speed. 

Third. The officers and crew of the New York are, to a certain 
extent, interested witnesses and the court would be confronted with 
a more difflcult problem were it not for the fact that they are cor- 
roborated by a pièce of évidence which is ahnost a démonstration. 
The pilot report book contains a record of each trip made by the 
steamer during the season of 1897. In it is noted the exact time 
when each town on the river is reached. Horton's dock lies between 
Coxsackie and New Baltimore and on the day in question it took 
33 minutes to make the distance between thèse places. The entry 
was made at the time and when no one on the New York was aware 
that any damage had been done to the Carroll. The book shows 
not only that the New York was going at a slow rate of speed be- 
tween thèse places, but also that on every other occasion during the 
month of August she had made the distance in from 3 to 11 minutes 
less time. If the libelant's witnesses are correct as to her speed 
the log would hâve indicated only about 15 minutes, instead of 
33, between the two places. Assuming that the distance between 
thèse places is correctly given at 3| miles, the rate of speed was 
but a trifle over 6J miles per hour. But the testimony is undisputed 
that for some distance above Coxsackie the speed was 8 miles, so 
that it is plain that during a part of the way it must bave been con- 
siderably less than 6 miles per hour. Upon no conceivable theory 
could the New York hâve been going at a dangerous rate of speed. 
There is no plausible explanation of the entries except that the 
claimant's testimony is true that the steamer slowed down as she 
approached the boats. 

Fourth. The Carroll was built in 1878 and was, therefore, nearly 
20 years old at the time of the accident. For her own convenience 
she was towed from an absolutely safe position to Horton's dock 
near a narrow channel and with f ull knowledge that the New York 
would pass up the river at some time during the afternoon. The 
Carroll was loaded with ice and was placed next the dock with two 
other loaded canal boats lying abreast outside of her. No steamer 
could pass up or down the river without producing some swell and 
suction, the effect of which would necessarily be to force the out- 
side boats against the Carroll and the Carroll against the dock. The 
position was one of danger for a sound boat, but for an old boat, 
with soft and rotten bottom timbers and a heavy load of ice, it was 
one of peculiar hazard. It is thonght that no one can read the 
testimony showing the unseaworthy character of the Carroll without 
being convinced that it was a serions fault to place her in a position 
where she would surely be pounded against tiie dock by the swells 
of passing steamers. The court is convinced that the accident is 
to be attributed to the old and weak condition of the Carroll and 
not to any fault on the part of the New York. 

Fifth. The conduct of the libelant casts discrédit upon his case. 
The Carroll was sunk August 7, 1897. No claim was made until 
the summer of 1899, two years thereafter. After the accident no 
effort was made to raise the Carroll and she was allowed to remain 
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a dangerons derelîct until wreckers of the government were sent to 
deâtroy her. The presumption is persuasive that the reason she 
was not raised and repaired was that her owner knew that she was 
not worth repairing. Is not this conduct entirely inconsistent with 
the theory that he honestly believed that the New York was re- 
sponsible for the sinking? As pointed ont in the case of The Mas- 
sachusetts, supra, steamers Seldona know, at the time, of injuries 
occasioned by passing swells and it is the duty of parties damaged 
to make it known at once. It is obvions that a delay of two years 
might leave the steamer without any means of refuting such an ac- 
cusation and wholly at the mercy of the libelant. It is a wise and 
salutary rule that such conduct as is hère shown casts suspicion 
upon the genuineness of the libelant's claim. It follows that the 
libel must be dismissed. 



THE JOHN I. BRADT. 

THB DAUNTIiBSS. 

(District Court, E. D. Pennsylvanla. June 25, 190L) 

BALVAGE— AWABD. 

Where a tug haulefl a f erryboat out of a slip at the tIme when danger 
from a flre appeared threatening, and it was an act of prudence to 
move such beat some distance away, an award of salvage of $200 wlll 
Tbe granted, tite tug itself being in no danger, and the service being 
neither prolongea nor laborious.i 

Henry R. Edmunds, for libelant. 

Francis S. Laws and John F. Lewis, for respondent. 

J. B. McPHEKSON, District Judge. I do not think it necessary 
to review the testimony in this case in any détail. There is little 
dispute about the facts, except as to the degree of danger that 
threatened the f erryboat, and upon this point I am disposed to agrée 
with the respondent in believing that when the tug hauled the ferry- 
boat out of the slip there was no longer much, if, indeed, there was 
any, danger from the are. But this is a conclusion derived from 
a leisurely survey of the situation, nearly two years after the occur- 
rence, andjt would not be just to try the conduct of the tug by such 
a standard. I, do not donbt that the danger to the ferryboat ap- 
peared much more threatening at the time than it really was. Nei- 
ther do I doubt that, in any event, it was an act of prudence to 
niove the boat some distance away. The whole conduct of the 
tug was commendable, from the time she began to give the alarm 
to the end of her stay at the scène of the flre, and to award a merely 
nominal sum might be to discourage similar efforts in the future, 
when the pepil might be much more serions. The tug, however, 
was in no danger herself, and the service performed was neither 
prolonged nor laborious; so that, while an award of some substance 
should be made, the amount should not be large. Taking every- 
thing into considération, I think that $200 would be a proper sum, 
and a decree may be drawn for this amount. 

1 Salvage awards, see note by the court to The Lamington, 30 C. 0. A. 280. 
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SOUTHEBN PAC. R. CO. et al. T. UNITED STATES. 

TNITED STATEiS v. SOUTHERN PAG. R. CO. et aL 

(Circuit Court of Appeals, Nlnth Circuit May 20, 1901.) 

Nos. 584, 588. 

t. FcBLic Landb— Gbant to Southern Pacific Railroad Company— Scoph 
OP Grant of 1871. 

The proviso attached to the grant of lands to the Southern Pacific Rail- 
road Company for the construction of a branch Une by section 23 of Act 
March 3, 1871 (16 Stat. 573), that such grant should "In no way affect 
or Impair the rights, présent or prospective, of the Atlantic and Pacific 
Railroad Company, or any other railroad company," excluded fnm such 
grant ail lands to whlch, at the time the Southern Pacific Company filed 
the map of the definlte location of Its branch Une, the Texas Pacific Rail- 
road Company had acqulred a prospective right under the same act by 
the fillng of the map of Its gênerai route, and whlch were thereupon, 
as required by the act, wlthdrawn from the market by an executory 
order. 

a. Bame— Construction of Grants— Depinitb Location of Road. 

A Une of railroad Is not "deflnitely fixed," wlthln the meaning of an 
act granting lands on elther side of such Une to ald In Its construction, 
so as to détermine the exterlor limlts of the grant, and prevent the lands 
from belng granted to or earned by another company, untll It has been 
definltely located on the ground, and such location approved by the 
action of the company, so that it cannot thereafter be changea at Its 
option, and a map of such location filed with the government in the 
usual and proper manner. 

8k Bame — Texas Pacific Line in California. 

The line of road of the Texas Pacific Railroad Company was never 
"deflnitely flied" In the state of Oalifornla on the route surveyed be- 
tween Yuma and San Diego by way of the San Gorgonlo Pass, so as to 
give that company any prospective rIght to the lands adjacent to such 
Une under the grant made by Act March 3, 1871 (16 Stat 573), whlch 
Tvould prevent such lands from passing to the Southern Pacifie Company 
under the grant to that company made by the same act where such 
lands were within the limlts of its grant as fixed by the location and 
construction of its road. 

4 Bame— Variance prom Route Desionated in Act, 

The act incorporatlng the Texas Pacific Railroad Company, and mak- 
Ing It a grant of lands to ald In the construction of Its road, which re- 
quired It to construct the western section of its road from a point on 
the Colorado river at or near the southeastern boundary of Callfornia to 
San Diego, "pursuing In the location thereof, as near as may be, the 
thlrty-second parallel of north latitude," dld not authorize the oonstnic- 
tion of Its road on the line surveyed between such points by way of the 
San Gorgonlo Pass, near the thirty-fourth parallel; and the sélection of 
such route, even If the Une had been definltely fixed thereon, would not 
hâve given the company any prospective rlght to the lands adjacent, un- 
der the act. 

Appeals from the Circuit Court of the United States for the South- 
ern District of California. 

Joseph H. Call, for the United States. 

Wm. Singer, Jr. (Wm. F. Herrin, of counsel), for Southern Pao. 
R. Go. 

Before GILBERT and MORROW, CSrcuit Judges, and HAWIiEY^ 
District Judge. 
109 F.— 58 
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HAWIiET, District Judge. The gênerai history, character, and 
nature of thèse suits are fully stated in the opinion of the circuit 
court in U. S. v. Southern Pac. Co., 94 Fed. 427, to which référence 
is hère màde. It appears therefrom that three separate, independ- 
ent suits were instituted by the United States against the Southern 
Pacific Kailroad Company for the purpose of determining the title 
to certain odd-numbered sections of land within the 20 and 30 mile 
limita of the grant made by the United States to the Southern Pa- 
cific Railroad Company by act of congress of March 3, 1871, which 
lands are also within 20 miles of the gênerai route of the Texas 
Pacific Eailroad Company, as indicated by its map thereof flled in 
the office of the secretary of the interior, or within 30 miles of the 
alleged definite location of the Texas Pacific Railroad Company 
from Ynma, on the Colorado river, by way of San Gorgonio Pass, to 
San Diego, Cal.; to cancel such patents as had theretofore been is- 
sued by the govemment of the United States to the Southern Pa- 
cific Eailroad Company under the grant of March 3, 1871; and to 
quiet the complainant's title to ail of the lands referred to. Pend- 
ing the preliminary stages of the proceedings in thèse cases, the 
court, upon the flling of a stipulation by the respective counsel, 
made an order consolidating the suits. After the consolidation, the 
govemment, on May 36, 1896, filed an amended and supplemental 
bill of complaint, on which issue was thereafter duly joined, and the 
suit ttied. Prior to the submission of the cause in the circuit court, 
the govemment dismissed the suit in so far as it concerned ail of 
the lands mentioned for which patents had been issued by it, except 
about 5,000 acres, which the Southern Pacific Eailroad Company 
had contracted to sell to the Colorado River Irrigation Company, a 
party défendant herein. The suit as submitted to the circuit court 
involved those 5,000 acres, and ail of the unpatented odd-numbered 
sections of land embraced within the primary and indemnity limita 
of the Southern Pacific Company's grant of March 3, 1871, that are 
also within 20 miles of the gênerai route of the Texas Pacific Com- 
pany, as indicated by its maps thereof filed in the gênerai land 
office, or within 30 miles of the asserted definite location of the 
Texas Pacific Eailroad from Yuma, by way of San Gorgonio Pass, 
to San Diego, Cal. The circuit court, upon the hearing of the case, 
held that the United States were entitled to a decree for the lands 
within the 20-mile limite of the map of gênerai route filed in 1871 
by the Texas Pacific Railroad Company, which were reserved by 
executive ordera in October, 1871, which lands are unpatented. As 
to the remainder of the lands described in the bill, including a quar- 
ter section claimed by one Crawford as a homestead, the court ad- 
judged that the govemment take nothing, and a decree to that ef- 
fect was duly entered. From this decree the Southern Pacific Rail- 
road Company and the other défendants appealed, and assigned as 
error that the court erred in deciding that the United States are 
the ownera by title in fee simple absolute, or the owners in any 
wise of the lands, or any part thereof, described in the first subdi- 
vision of the decree. From that part of the decree against the 
United States as to the lands embraced by the bill, other than those 
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reserved in the act of 1871 for the Texas Pacific Kaiiroad Com- 
pany, the United States took a cross appeal, and made the foUowing 
assignaient of errors : 

"(1) The court erred la refusing to adjudge that the United States was 
the owner by title absolute and in fee af the lands described In the blll, 
situated outside of the twenty-mlle limits of the line of route of the Texas 
Pacific Railway Company, shown by the map flled by said company on Octo- 
ber 15, 1871. (2) It belng the intention of congress, by the act of March 3, 
1871, to exclude and except from the grant to the SoutJiern Pacific Railroad 
Company, made by the act of March 3, 1871, ail of the lands to which the 
Texas Pacifie Eailway Company had a présent or prospective right, to wit, 
the lands wlthin forty miles of the line of route of said Texas Pacific Rail- 
way Company, as definitely fixed, the court erred In adjudging that the 
United States was not entitled to a decree for the lands withiu forty miles 
of the line of route surveyed and fixed upon for construction by said Com- 
pany from Fort Yuma, on the Colorado, via San Gorgonio Pass, to the Bay 
of San Diego, as more fully described in the annual report of said company 
to the secretary of the interior for the year ending June 30, 1874, and erred 
in refusing to annul ail patents Issued to said Southern Pacific Railroad Com- 
pany for such lands. (S) It being the intention of congress to exclude and 
except from the Southern Pacific grant of March 3, 1871, ail the lands desig- 
nated by odd-numbered sections wlthin the forty-mlle llmlts of the Une of 
route of the Texas Pacific Company between the Colorado river and the 
Pacific Océan, the court erred in refusing to grant to the United States a de- 
cree quieting its title and annulling patents issued to ail or any of the lands 
wlthin forty miles of the line of route of the Texas Pacific Kailway Company 
between the Colorado river and the Pacific Océan, as designated and fixed 
in section 1 of said act of March 3, 18Y1, to wit, from 'a point on the Rio 
Colorado at or near the southeastern boundary of the state of California; 
thence by the most direct and eligible route to San Diego, California, to 
shlp's channel In the Bay of San Diego, In the state of California, pursuing 
In the location thereof, as near as may be, the thirty-seeond parallel of north 
latitude.' (4) The court erred in adjudging défendant Colorado River Irri- 
gation Company to be a bona fide purchaser from the Southern Pacific Rail- 
way Company for any of the lands described In the blll for which thls suit 
Is brought (5) As to the northwest quarter of section 17, township 7 south, 
range 3 east, as to which tract the court dismissed the blll, It appearlng that 
said land Is outside of the granted limits of the grant to the Southern Pacific 
Railroad Company, and that said tract was settled upon as a homestead on 
August 1, 1887, by one Joseph Crawford, he belng duly quallfied, and he hav- 
ing a valid, subsisting, and unexpired settlement right upon said land under 
the homestead law, upon October 3, 1887, when said Southern Pacific Rail- 
road Company selected said land as Indemnity, the court erred in refusing to 
grant the United States a decree annulling the patent and certification of said 
land to said company." 

Botli parties claim grants of land under the provisions of the act 
entitled : 

"An act to incorporate the Texas Pacific Railroad Company, and to aid in 
the construction of its road, and for other purposes." 16 Stat. 573. 

Section 1 of this act* provides for the incorporation of the Texas 
Pacific Railroad Company, and authorized it to lay ont — 

"Locate, construct, furnish, malntaln and enjoy a continuons railroad and 
telegraph line, wlth the appurtenances, from a point at or near Marshall, 
county of Harrlson, state of Texas; thence by the most direct and eligible 
route, to be determined by said company, near the thirty-seeond parallel 
of north latitude, to a point at or near El Paso; thence by the most direct 
and eligible route, to be selected by said company, through New Mexico and 
Arizona, to a point on the Rio Colorado, at or near the southeastern boundary 
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of the State of Califomla; thence hy the most direct and eligible route to 
San E»lego, Callfomla, to ship's channel, In the Bay of San Diego, in tlie 
State of Callfomla, pursuing in the location thereof, as near as ma,y be, tlie 
thlrty-second parallel of north latitude, and Is hereby vested with ail the 
powers, privilèges, and immunitles necessary to carry into effect the purposes 
of thls act" 

Section 9 provides as follows: 

"That for the purpose of aiding in the construction of the rallroad and 
telegraph Une herein provided for, there is hereby granted to the sald Texas 
Pâciflc Rallroad Company, Its successors and assigns, every alternate section 
of publie land, not minerai, designated by odd numbers, to the amount of 
twenty alternate sections per mile, on each side of sald rallroad Une, as sucli 
Une may be adopted by sald company, through the territories of the United 
States, and ten alternate sections of land per mile on each side of said rail- 
road in Callfornia, where the same shall not hâve been sold, reserved, or 
otherwise disposed of by the United States,' and to whlch a pre-emption or 
homestead claim may not hâve attached at the time the Une of said road is 
deflnitely flxed. In case any of said lands shall hâve been sold, reserved, oc- 
cupied, or pre-empted, or otherwise disposed of, other lands shall be selected 
in lieu thereof by said company, under the direction of the secretary of the 
Interlor, In alternate sections, and designated by odd numbers, not more than 
ten miles beyond the llmits of said alternate sections flrst above named, and 
not Includlng the reserved numbers." 

Section 12 provides as follows: 

"That whenever the said company shall complète the flrst and each suc- 
ceeding section of twenty consécutive miles of said rallroad and put it in 
running order as a first-class road in ail its appointments, it shall be the duty 
of the secretary of the interlor to cause patents to be Issued conveying to 
said company the number of sections of land opposite to and cotermînous 
with said completed road to which It shall be entitled for each section 
so completed. Said company, withln two years after the passage of this 
act, shall deslgnate the gênerai route of Its said road, as near as may be, aud 
shall file a map of the same in the department of the interlor; and when the 
map is so flled, the secretary of the interlor, immediately thereafter, shaU 
cause the lands withln forty miles on each side of sald designated route 
wlthin the territories, and tvt'enty miles withln the state of Callfomla, to be 
withdrawn from pre-emption, prlvate entry, and sale." 

Section 13 of the act provides: 

"That the président of the company shall annually, by the flrst day of 
July, malie a report and file it wltb the secretary of the interlor, which re- 
port shall be ùnder oath, exhlbltlng the flnanciaî situation of the company, 
the amount of money received and expended, and the number of miles of 
road constructed each year; • • * a description of the Unes of road 
surveyed and flxed upon for construction." 

The grant to the Southern Paciflc Eailroad Company is made in 
section 23 of this act, which reads as follows: 

"That, for the purpose of Connecting the Texas Pacifie Rallroad with the 
City of San Francisco, the SoUthem tPaclflc RaUrcâd Company of California 
is hereby authorized (subject to the laws of California) to construct a Une 
of rallroad from a point at or near Tehachapa Pass, by way of Los Angeles, 
to the Texas Pacific Kailroad at or near the Colorado river, with the same 
rights, grants, and privilèges, and subject to the same limitations, restric- 
tions and conditions as were granted to said Southern Pacific Rallroad Com- 
pany of California, by the act of July twenty-seven, eighteen hundred aud 
sixty-slx: provided, however, that this section shall in no way affect or im- 
pair the rights, présent or prospective, of the Atlantic and Pacific Rallroad 
Company or any other rallroad company." 
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The record shows that the Texas Paciflc Kailroad Company on 
August 15, 1871, flled a map of its gênerai route from a point in 
Texas to the Bay of San Diego, showing the Une of route, designat- 
ed as the "direct line" ; that the Southern Pacific Eailroad Company 
on April 3, 1871, filed a map of its gênerai route from ïehachapa 
Pass via Los Angeles to the Colorado river at a point near Yuma. 

1. Had the Texas Paciflc Kailroad Company, or any other rail- 
road Company, acquired any présent or prospective right to any of 
the lands embraced in this suit at the time the grant was made by 
the government to the Southern Paciflc Kailroad Company, March 
3, 1871? The answer to this question will dispose of the appeal 
taken herein hy the Southern Paciflc Company, and will be found in 
the opinion of the court in U. S. v. Colton Marble & Lime Co., 146 
U. S. 615, 13 Sup. et. 163, 36 L. Ed. 1104. It is true that in that 
case the court conflned itself to the conflicting claims of the South- 
ern Pacific and the Atlantic & Pacific Company; but, by référence 
to the provisos in the grant to the Southern Paciflc, it will be seen 
that it also includes "présent or prospective" rights of "any other 
railroad company"; and it therefore necessarily foUows that the 
views expressed by the suprême court in that case apply with equal 
force to the conflicting claims, if any, between the Southern Pa- 
cific and the Texas Paciflc, because whatever rights the Texas Pa- 
cific Company ever acquired to any of the lands in question con- 
tinued to exist until the act of forfeiture passed by congress Feb- 
ruary 28, 1885, and as long before that time the Southern Paciflc 
Company had built the road it was authorized to constnict, and flled 
in the gênerai land office maps showing its deflnite location, it nec- 
essarily follows that if at the latter date the lands in suit, or any of 
them, were for any reason reserved, or were lands to which the Texas 
Paciflc Company had acquired a présent or prospective right, such 
lands did not pass to the Southern Pacific Company under its grant. 
For as to such lands the Texas Paciflc Company certainly had a 
"prospective," if it did not hâve a "présent right." Inasmuch as 
the grants to the Southern Pacific and Texas Paciflc Kailroad Com- 
panies were given by the same act, and of the same date, the or- 
dinary and usual rule would be to give each of said companies one- 
half of such lands as were within both grants. But the case under 
considération is taken out of the ordinary rule by the proviso an- 
nexed to the grant to the Southern Pacific Company. In U. S. v. 
Colton Marble & Lime Oo., supra, the court, speaking of a similar 
proviso, said: 

"What is the significance of this proviso? * • • It cannot be sup- 
posed that this proviso was meaningless, and that congress intended nothing 
by it. Carefully inserted, in a way to distinguish this grant from ordinary. 
later, and conflicting grants, it must be held that congress meant by it to 
impose limitations and restrictions différent from thos,e generally imposed in 
such cases; and it, in substance, declared that the Southern Paciflc Company 
should not In any event talte lands to which any other company had at the 
time a présent or prospective right. • • * what were the prospective 
rights of the Atlantic & Taclflc Company? Of course, It could not be known 
at the time of the passage of the later act exactly where the Unes of the two 
companies would be located, and where the point of crossing would be. Nei- 
ther could It then be known that there would be any deflciency m the granted 
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lânds at the point of crossing, or that, 1( such deflclency ezlsted, It would 
requlre ail the indemnity lands to make good the loss. It might well be as- 
sumed that very Ukely the Atlantic & Pacifie Company would be called 
upon to sélect from the indemnity lands a portion sufflcient to make good tlie 
deflclency In the granted llmits. That right of sélection was a prospective 
right, and, If It was to be fully exercised, no adverse title could be created 
to any lands within the Indemnity llmits. Suppose, for instance, It should 
tum out that only half of the indemnity lands were necessary to make good 
the deflclency, and thafrone-half of such lands were well watered and valua- 
ble, while the remalnder were arld and comparatively valueless; obviously 
the right of sélection would be serlously Impalred if it were limited to only 
the arld and valueless tracts. In fact, every withdrawal of lands from the 
aggregate of those from which sélection could be made would more or less 
impair the value of tlie right of sélection. The only way in which force can 
be given to this provlso is to hold that the indemnity lands of the Atlantic & 
Pacific were exempted from the grant to the Southern Pacific; for, if not ex- 
empted, the former company's prospective right of sélection would be to 
that estent Impalred." 

This disposes of the appeal taken by the Southern Pacific Com- 
pany, which only covers a small portion of the land in controversy. 
The decree of the circuit court in relation to thèse lands is correct, 
and will be afiarmed. 

2. We will now proceed to consider the questions raised in the 
appeal taken by the United States, which cover a much greater 
part of the lands involved herein, and relate to the lands that are 
embraced within the primary and indemnity limits of what appel- 
lants contend was the deflnite location of the route of the Texas 
Pacific Eailroad Company, extending from Yuma, by way of San 
Gorgonio Pass, to San Diego. On the other hand, it is iusisted by 
the Southern Pacific Company that the Texas Pacific Company never 
had the right to construct, build, or locate any railroad from Yuma 
to San Diego by way of San Gorgonio Pass, and that, as a matter 
of fact, it never did definitely locate any such road. Was the Une of 
the Texas Pacific Eailroad Company ever definitely located and fixed, 
or authorized to be built by said company under the acts of congress? 
Unless both of thèse propositions are aSirmatively established by 
the évidence, it follows that the decree of the circuit court in favor 
of the Southern Pacific Company as to thèse lands must be affirmed. 
The questions involved are important, and demand a careful and 
searching review of the évidence, as well as of the gênerai principles 
of law applicable thereto. In the considération of thèse questions, 
it must be remembered that it is conceded by both parties that the 
Southern Pacific Company fully performed the conditions of the 
granting act. The record clearly shows that it fully completed its 
railroad along the proposed route, and eamed the lands granted by 
the act. It is admitted that the lands involved herein are ail 
within the limits of said grant, unless excepted therefrom by the 
Texas Pacific grant. It is also admitted that the Texas Pacific 
Company never constructed or built the road authorized by con- 
gress. The contention of the govemment is that the lands in 
question, which were granted to the Texas Pacific Eailroad Com- 
pany by the act of March 3, 1871 (16 Stat. 573), were restored 
to the govemment by the provisions of the act of February 28, 
1885 (23 Stat. 337), forfeiting the grant for failure to construct 
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a railroad in aid of which the grant was made, and that no rigM 
or title attached to said lands under the land grant of the South- 
ern Pacifie Company. The contention of the appellee is that the 
Texas Pacific Company was not authorized to construct any rail- 
road which could in any manner vest in it any right or interest in 
the lands in controversy, except a small quantity mentioned in the 
opinion of the lower court; and as a matter of fact, established by 
the évidence, it never did deflnitely locate and fix any Une of rail- 
road, or acquire any right whatever to any lands in Califomia, and 
that its grant at no time affected the status of any lands in this 
State. By examining the first section of the act creating the Texas 
Pacific Eailroad, it will be obserred that it is specifically author- 
ized to construct a continuons railroad from and to certain des- 
ignated points. It is divided into three sections. The require- 
ments as to each section of the Une of road are, to some extent, 
distinct from the others. From Marshall to El Paso the require- 
ment is that it shall be "by the most direct and eligible route, to 
be determined by said company, near the thirty-second parallel of 
niirth latitude." From El Paso to Yuma it is to be "by the most 
direct and eligible route to be selected by said company." From 
Yuma to San Diego it must be "by the most direct and eligible 
route, * * * pursuing in the location thereof, as near as may 
be, the thirty-second parallel of north latitude." With référence 
to the question whether the Une of the Texas Pacific Railroad was 
ever deflnitely flxed from Ft. Yuma to San Diego through the San 
Gorgonio Pass, it appears that in the years 1872 and 1873 the Texas 
Pacific Company caused numerous surveys of the différent Unes be- 
tween the Colorado river and San Diego to be made by its chief 
engineer, Gen. G. M. Dodge, and division engineers, J. A. Evans 
and Joseph U. Crawford. The gênerai results of thèse varions sur- 
veys are embodied in a report made by the chief engineer to the 
président of the Texas Pacific Eailroad Company on March 12, 1873, 
for the purpose of imparting sufiQcient information to enable the 
board of directors of said corporation "to détermine upon the gên- 
erai route from San Diego east." The Unes examined by the engi- 
neers are briefiy stated in the report as foUows: 

"The Unes examined are as follows: The direct Une from San Diego to 
Ft. Yuma, known as the 'Otay Valley Llne,' 203 n/ioo miles long. The San 
Gorgonio Pass Unes, numbered 1 to 4, marked 'Main Llne' and 'A, B, 0, D' on 
maps. No. 1. Main llne, 313 miles long. No. 2. The coast Une, via Temec- 
ula creek to the main llne; thence by main llne to the pass; 308 ^s/ioo miles. 
No. 3. The coast Une to Temecula; thence the main Une to Le Laguna; 
thence up the San Jaclnto river and San Bemardlno; 302 miles. No. 4. The 
coast Une; thence Temecula creek; thence Une D direct to San Gorgonio 
Pass; 270 miles." 

This report is copied at greater length in the opinion of the 
circuit court, in which the prominent features of each Une are 
fully set forth, and to which référence is hère made. The report 
made by Gen. Dodge was submitted by the président of the company 
to the board of directors, and on April 4, 1873, the board adopted 
the foUowing resolution: 
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"On motion It was resolved that the Une by San Gorgonio Pass, known ag 
'No. 4,' be, and the same Is hereby, adopted as the route from San Diego, 
with such modifications as, in the judgment of the président, may be to the 
best interests of the company." 

We do not understand the govemment to claim that this resolu- 
tion definitely flxed the line by San Gorgonio Pass. Of course, it 
could not do so. At most, it can only be considered as expressing 
a willingness on the part of the directors to adopt that line, pro- 
vided the président of the company should, in his judgment, deem 
it to be to the best interests of the company so to do. It is appar- 
ent that no railroad could be deflnitely located by a resolution made 
subject to such modifications or provisos. But it is earnestly argued 
that the line of road was deûnitely flxed and located by the report 
of Gen. Dodge, as chief engineer, made in May, 1874, and it is claim- 
ed that this report giyes an accurate description of the line. It 
reads as follows: 

"Beglnnlng at Ft. Yuma, from there the line runs in a northwesterly 
direction, passing to the north of the sand hill and a cross the Sait Lake 
district of the Colorado désert of Californla, over whlch our line for 45 miles 
is below sea level; the lowest point being 290 feet below tide water. In 
Crossing this, the line passes on the north margin of the Sait Lalse of the 
Colorado désert; leaying the mud rolcanoes about flve miles to the south, 
and the Dos Palmos stage station about the same distance to the north we 
reach the Oabazon valley, 113 miles from Ft Yuma; thence on uearly the 
same course 50 miles, to the summit of San Gorgonio Pass, running 1% 
miles south of Whlte Water stage station, and one mile south of Devontine's 
ranch, reaching the summit 2% miles south of Edgar's ranch. This pass is 
2,621 feet above tide water, and its small élévation must be considered re- 
markable, as It lies between the San Bernardino and San Jacinto mountains, 
the hlghest peaks of the range. Leaving San Gorgonio Pass, our course is 
Southwest, passing down one of the tributaries of the San Jacinto whieh is 
known as the Potrero (or Pocket) of the San Jacinto, to the San Jacinto plains 
and Temecula plains. Thèse plains lie between the main range and the 
Santa Ana range, and down the Temecula plains to the head of the Temecula 
caBon, and down the cafîon where the Temecula breaks through the Santa 
Ana range, 10 miles to the open valley, striking the coast near the (13) San 
Ooronado ranges, about 40 miles north of San Diego; then south and down 
the coast on the western slope of the Soledad Mountains, erosslng the Sole- 
dad, San Luis Rey, San Dieguito, the ravine of La JoUa, skirting False Bay; 
then to the shore of San Diego Bay, and along the shore of the bay to the 
dépôt grounds of the Texas Pacific Eailway below the Pacific Steamship 
Company's wharf. Distance from the Plma villages on the Gila river, 444.4 
miles." 

In this report Gen. Dodge says that: 

"Slnce July, 1872, the surveys hâve been extended from the Red river, 
in Texas, to the Pacific Océan, In the gênerai direction of th^ thirty-second 
parallel of latitude, explorlng a country 200 miles In width, developing its 
resources, brlnging to light Its hidden treasures, and fuUy demonstrating its 
capability for building and sustaining a railroad to the Pacific Océan. The 
country bas been systematically developed. Explorations bave been pushed 
to success, and one after another of lie engineering obstacles supposed to 
exist to the building of the Southern Pacific Rallway bave been met and 
overeome. The route of the road bas been definitely flxed, and unquestion- 
ably is the best to be had across the continent In the zone which haa 
been explored." 

We are unable to agrée with the leamed counsel for the gov- 
ernment that this report deflnitely locates the line of the road. The 



SOUTHERN PAC. K. CO. V. UNITED STATES. 921 

language is too gênerai and indefinite for any sucb purpose. The 
law certainly requires some further action on the part of the Com- 
pany to show that this route had been so deflnitely flxed as to put 
it beyond the power of the company to change it. No force or 
eflect whateyer can be given to the statement of the chief engineer 
that "the route oî the road has been deflnitely flxed." The statute 
nowhere déclares that the opinion of such an offlcer shall be suffl- 
cient to show that the railroad Une has been "deflnitely fixed." "An 
engineer may make explorations in advance of a location, or he may 
remark the Une or adjust the grades after the adoption of a location ; 
but an engineer alone cannot locale a railroad, so as to give title to 
the Company that employs him. He is not the company. The right 
of eminent domain does not réside in him." Williamsport & N. B. 
E. Co. T. Philadelphia & E. E. Co., 141 Pa. 407, 417, 21 Atl. 645, 647. 
Some stress is also made upon the fact that in the annual report 
of the Texas Pacific Eailroad to the United States for the fiscal 
year ending June 30, 1876, it is said : 

"A fuU description of the line of road surveyed and fixed upon for con- 
struction was given in the report made to the department of the Interior 
July 1, 1874." 

This report, like several others contained in the record, is required 
to be made by section 13 of the act of 1871, the provisions of which, 
it wiU be observed, are principally concerning matters of a flnancial 
nature. There is nothing contained therein which could, by any 
consistent course of reasoning, be claimed to excuse the railroad 
company from making a deflnite location of the road. If the road 
had not been deflnitely located, it is dif&cult to see how any state- 
ment in such report could so "flx" it. The land grant must be con- 
troUed by the facts, not by the financial reports flled by the com- 
pany under and in compliance with the provisions of section 13. It 
could not, we apprehend, be seriously argued that the mère flling of 
such reports would earn, or the failure to flle them forfeit, the 
land grants contained in the other section of the act. 

There are certain maps attached to some of the reports made to 
the secretary of the interior, of an uncertain and indefinite nature, 
which are, in our opinion, wholly insufficient to flx the deflnite loca- 
tion of the railroad on any of the surveyed Unes, or entitle them 
to be designated as maps of the gênerai route. But they are never- 
theless claimed by counsel for appellant to be, of themselves, suffl- 
cient to protect the rights of the Texas Pacific. None of the maps 
are suificient of themselves to withdraw the lands, so as to prevent 
the Southern Pacific Company from earning the lands granted to it 
at any time prior to a date of the flling of a map of deflnite location 
by the Texas Pacific Company. A map "of a gênerai route" is not 
of itself sufflcient for that purpose. In U. S. v. Oregon & C. E. Co., 
176 U. S. 28, 43, 46, 20 Sup. Ct. 261, 44 L. Ed. 358, the court, in 
discussing matters applicable as well to this as to that case, among 
other things said: 

"If, therefore, the Perham map of 1865 were conceded, for the purposea 
of the présent discussion, to hâve been sufficient as a map of 'gênerai route,' 
— and nothing more can possibly be claimed for it, — thèse lands could not 
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be regarded as havtog been brought by that map (even If It had been ac- 
cepted) wlthin the grant to the Northern Pacific Kailroad Company, and 
tbereby hâve become so segregated from tUe public domain as to preclude 
the posslbillty of their belng eamed by otlier railroad companies under 
statutes enacted by congresa after the fillng of that map, and before any 
definlte location by the company of Its Une." 

The court, after calling attention to some gênerai expressions 
used by Mr. Justice Field in Buttz v. Eailroad Go., 119 U. S. 55, 71, 
72, 7 Sup. et. 100, 30 L. Ed. 330, said: 

"Thls language was too broad, If It is construed to express the thought 
that public lands, when within the exterior lines of a 'gênerai route,' are 
'approprlated' from the time the map of such route is flled, so as to prevent 
them from being granted by congress to, and from being earned by, another 
railroad corporation prior to the flling of a map of definlte location by the 
Company deslgnating such gênerai route. In Railroad Oo. v. Sanders, 166 
U. S. 620, 634, 635, 636, 17 Sup. Ct. 671, 41 L. Ed. 1139, this court, refer- 
rlng to the act of July 2, 1864, sald: 'The company acquired, by fixing its 
gênerai route, only an Inchoate right to the odd-numbered sections granted 
by congress, and no right attached to any spécifie section until the road 
was definltely located, and the map thereof flled and accepted. Until such 
deflnite location, It was compétent for congress to dispose of the public 
lands on the général route of the road as it saw proper.' * • * 'We take 
it, then, to be indlsputable that even If the Perham map of 1865 wcre re- 
garded as a sufflclent map of the 'gênerai route' of the Northern Pacific 
Railroad, and not, to use the language of Judge Ross in this case, a mère 
sketch or diagram ùnauthentleated by any engineeer or offlcer chargea with 
the duty of deslgnating such a route, nothlng stood In the way of congress 
granting to another railroad company any lands within the exterior lines of 
that route, by a statute passed after such map was filed in the land de- 
partment, and before a deflnite location of the Northern Pacific Railroad." 

There are divers other facts and circumstances contained in the 
lengthy record in this case which are referred to in the brief flled 
by the spécial United States attorney, which are, in connection 
with the reports of Gen. Dodge, claimed to be sufflcient to estab- 
lish the proposition that the line of said road had been "deflnitely 
flxed," within the meaning of those words as used in section 9 of 
the act of March 3, 1871. We hâve carefully examined the rec- 
ord upon ail of the points relied upon by the learned counsel, and 
hâve arrived at the conclusion that there is no sufflcient évidence 
to support this contention. The subséquent reports and testimony 
of the varions offlcers, engineers, and employés of the railroad 
company, in our opinion, clearly show that the line of the railroad 
was not deflnitely located in 1874, or at any time prior thereto. 
True it is that it seems to hâve been "deflnitely flxed" in the mind 
of the chief engineer, but it had not been "deflnitely flxed" on the 
face of the earth, nor in any other manner sufflcient to comply with 
the provisions of the statute. No line of a railroad can be con- 
sidered as deflnitely flxed unlesa it has, by some action which is 
binding upon the company and the government, ceased to be the 
subject of change at the mère volition of the railroad company. 
In so far as the object and purposes of the grant of lands men- 
tioned in the statute are conéerned, it must afflrmatively appear 
that the line of the road has been so deflnitely located and flxed 
that it cannot thereafter be the subject of any change in the route 
so as to affect the rights of any other parties. It is true that the 
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Une in question was surveyed, in connection with several other 
routes, but the deflnite location of the road on one of tlie surveyed 
lines was an act to be performed by tlie railroad company. It was 
to sélect for itself the deflnite Une of location upon wliicli its road 
was to be built, and, under the gênerai principles of the law upon 
this subject, it is required to report its action to the government by 
flling a map of its deflnite location in the usual and proper manner 
Van Wyck v. Knevals, 106 U. S. 360, 366, 1 Sup. Ct. 336, 27 L. Ed. 
201; Land Co. v. Griffey, 143 U. S. 32, 38, 12 Sup. Ct. 362, 36 L. 
Ed. 64, and authorities there cited; Railroad Oo. v. Sage, 17 G. 
C. A. 558, 71 Fed. 40, 48-50. In Tarpey v. Madsen, 178 U. S. 215, 
228, 20 Sup. Ct. 849, 44 L. Ed. 1042, the court, in discussing the 
rights of the railroad company and individual entrymen, announced 
certain gênerai principles that are directly applicable hère. The 
court said: 

"Recapltulatlng, we are of opinion tliat a proper interprétation of ttie acts 
of congress making railroafl grants like the one In question requlres tliat 
the relative rigtits of the company and an individual entryman must be de- 
termined, not by the act of the company in itself fixing deflnitely the line of 
its road, or by the mère occupancy of the individual, but by record évidence, 
—on the one part the filing of the map in the office of the secretary of the 
Interior, and, on the other, the déclaration or entry in the local land office. 
In this way matters resting on oral testlmony are eliminated; a certainty 
and definiteness is given to the rights of each; the grant becomes flxed and 
deflnite." 

But even if it could be held, as contended for by appellant's 
counsel, that it was not required to file such map because not 
speciflcaUy provided for by the language of the statute, then it 
certainly must make other suflicient proofs of the time and man- 
ner in which the line of location was "deflnitely flxed," in order 
to bind ail parties claiming any rights to said lands. The évidence 
in the record, taken in its entirety, upon this point, in our opinion, 
clearly shows that the line of the Texas Pacific EaUroad from Ft. 
Worth, by way of San Gorgonio Pass, to San Diego, was never, in 
any manner known to the law, deflnitely flxed. 

The testlmony of J. U. Crawford is to the effect that in 1877 he 
met Gen. Dodge, John C. Brown, then vice président of the Texas 
Pacific Company, and Mr. Frank Bond, who was also an oflQcial 
of said company, in Washington, D. C.; that at that time the 
Texas Pacific Company was seeking aid from the government "to 
construct the railroad upon the thirty-second parallel"; that in 
the year 1877 he got a telegram from Mr. Bond to go to San Diego 
and try to reduce the quantities upon the direct line surveyed by 
Eeno; that the Southern Pacifie Company occupied the San Cor- 
gonio Pass in 1877; that he was representing San Diego at that 
time; that the people of that city "thought they would be eut off, 
and we were representing them. You notice the report of the com- 
mittee states that San Diego had more merits in its argument than 
anywhere else. You will flnd we made a strong flght to connect 
San Diego by the direct line. It was a flght for aid and a flght 
for life for San Diego." It further appears from the record that 
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in 1878 Mr. Brown, tlie vice président, in addressing the committee 
on Texas Paciflc Éailroad, among other things, said: 

"I wlsh to State, In reply to Mr. Huntington, when he says that Col. 
Scott, two years ago, declared that the road eould not be constructed over 
the direct route from Yuma to San Diego, that we hâve since that time had 
skillful and intelligent engineers to go over that country, and they hâve 
explored caQons and passes not before examined by our engineers, and 
revised the former line; and they report that the direct line is entirely prac- 
ticable, and that It can be built at much less cost than slmilar woik done 
on the Southern Paciflc or Central Paciflc roads. • * • There are thlrty 
miles of thls route vehich wlll be very expensive. Some of it may cost 
)|;2SO,000 to $300,000 per mile, but the average will not exceed $36,000 per 
mile." 

Does not this testimony clearly show that no definite location 
of the road had been made? Why seek aid, or make new surveya 
of the direct line on the thirty-second parallel, if three years prior 
to that time the road had been definitely flxed on the other route? 
It follows from the conclusions we hâve reached upon this point 
that the lands granted to the Southern Paciiic Company by the 
act of 1871 bave never been excluded therefrom by reason of any 
definite location of the Texas Paciflc Eailroad. 

3. The other ground relied upon by appellees is equally as well 
established, and leads to the same resuit. Was the Texas Pacific 
Eailroad Company ever authorized to build the line of road we 
hâve been discussing? We are of opinion it was not. It is ad- 
mitted that the Otay line, referred to in the report of the chief 
englneer on March 12, 1873, is a direct line from Yuma to San 
Diego. It substantially conforms to the line designated by the Com- 
pany on the map of the gênerai route which was filed with the 
secretary of the interior, to which we bave heretofore referred. 
It is also a line which substantially conforms with the gênerai de- 
scription of the route as mentioned in section 1 of the act of March 
3, 1871, upon which the Texas Pacific Company was authorized to 
construct and build its road. It follows the description given in 
the act, "pursuing in the location thereof, as near as may be, the 
thirty-second parallel of north latitude," while the line in contro- 
versy, starting from Yuma, runs about 163 miles in a northwesterly 
direction to the summit of San Gorgonio Pass, near the thirty- 
fourth parallel of north latitude; thence runs southwesterly to 
the Pacific Coast; thence south 40 miles along the coast to San 
Diego. Instead of pursuing, "as near as may be, the thirty-second 
parallel of north latitude," the line for a considérable distance pur- 
sues, "as near as may be," the thirty^fourth parallel of north lati- 
tude. Moreover, the act, in section 23, granting lands to the 
Southern Paciflc Eailroad Company "for the pnrpose of Connecting 
the Texas Paciflc Eailroad with the city of San Francisco," author- 
ized the Southern Paciflc Company to construct a line of railroad 
"from a point at or near Tehachapa Pass by way of Los Angeles 
to the Texas Pacific Eailroad, at or near the Colorado river." It 
was never intended by congress, in the passage of the act of March 
3, 1871, that the respective railroads should nin parallel with each 
other. They were to meet at a point near the Colorado river, yet 
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the Une of the Texas Pacific from Yuma to San Gorgonio Pass 
practically parallels the Southern Pacific road. We are of opinion 
that the Texas Pacific Company had no authoritv under the act 
of March 3, 1871, or supplemental act of May 2, 1872 (17 Stat. 59), 
to build any road on the line in question. ïhe act of 1871 in its 
description of the gênerai route is similar to the act of July 2, 
1864 (13 Stat. 365), granting lands to the Northern Pacific Kailroad 
(3ompany. In U. S. v. Northern Pac. R. Co., 152 U. S. 284, 292, 14 
Sup. et. 598, 38 L. Ed. 443, the court, in considering the question 
whether that act contained a grant of lands in aid of the construc- 
tion by the Northern Pacific Eailroad Company of a railroad from 
Portland to Puget Sound, said: 

"Although that act allowed the Company to adopt the most eligible route, 
withln the territory of the United States, north of the forty-fifth degree of 
latitude, it Is clear that congress contempla ted the construction of a main 
trunk line between Lalie Superior and Puget Sound, which would not touch 
any point 'at or near Portland,' and the western end of which would be 
east and northeast of a direct line between Portland and Puget Sound, and, 
in addition, a branch line leaving the main trunk line at some suitable place, 
not more than three hundred miles from its western terminus, and extend- 
ing Via the valley of the Columbia river to a point at or near Portland.' 
If the main Une, as originally Indicated by the act of 1864, had been estab- 
lished on the route between Portland and Puget Sound, the branch line 
could not hâve left the main line at some point not more than three hun- 
dred miles from its western terminus, and extended via the valley of Colum- 
bia river to a point at or near Portland. The authority given to the Com- 
pany to adopt the most eligible route did not authorize it, by a map of gên- 
erai route, to cover an unlimited estent of country north of the forty-fifth 
degree of latitude. On the contrary, as is said in St. Paul & P. R. Co. v. 
Northern Pac. R. Co., 139 U. S. 1, 13, 11 Sup. Ot. 389, 35 L. Ed. 77: 'When 
the termlni of a railroad are mentioned, for whose construction a grant is 
made, the extent of which is dépendent upon the distance between those 
points, the road should be constructed upon the most direct and practicable 
line. No unnecessary déviation from sueh line would be deemed within 
the contemplation of the grantor, and would be rejected as not in accord- 
anee with the grant' It may be that the indefiniteness of the map of 
gênerai route presented by the Northern Pacific Railroad Company in 1865 
constituted the reason why that map was not accepted by the interior de- 
partment. Besides, it is not found as a fact in this case that the most 
eligible railroad route for the main line, between Lake Superior and Puget 
Sound, looking at the purpose of congress in making the grant of 1864, 
was down the Columbia river, and via some point at or near Portland. It 
is clear that the purpose of congress, by the act of 1864, was not to conuect 
Portland with Puget Sound by a road established upon the most direct or 
eligible route between those places, but, so far as Portland and its vicin- 
ity were concerned, to connect them with the east by a branch road, through 
the valley of the Columbia river, that would strilce the main trunk line 
Connecting Puget Sound and Lake Superior. There was no purpose by that 
act to make a grant of lands for a road to be located and constructed from 
a point 'at or near Portland' to Puget Sound." 

4. The other points raised herein bave passed beyond the pale 
of discussion. The lands patented to the Southern Pacific Company, 
and by it contracted to be sold and conveyed to the défendant Colo- 
rado Kiver Irrigation Company, are fully protected by the con- 
firmatory act of March 2, 1896 (29 Stat. 42), which suppléments that 
of March 3, 1887 (24 Stat. 556), as was held in U. S. v. Southern 
Pac. R. Co. (C. C.) 86 Fed. 962; Id., 88 Fed. 832; Id., 38 G. G. A. 
619, 98 Fed. 27; Id., 38 C. C. A. 637, 98 Fed. 45. 



926 109 FEDERAL REPORTER. 

5. That the défendants, trustées of the Southern Pacific Com- 
panj, hâve no greater rights in respect to the lands in controversy 
than bas the railroad company, Is clearly shown by the décision 
of the circuit court in U. S. v. Southern Pac. B. Co., 86 Fed. 962, 
and authorities above cited. 

6. That the land claimed by the défendant Crawford was subject 
to settlement by him in 1887 is settled by the principles announced 
in Hewitt v. Schultz (recently decided by the suprême court) 21 Sup. 
Ot. 309, 45 L. Ed. . 

The decree of the circuit court is, upon ail points, afflnned, except 
as to the N. W. i of section 17, in township 7 S., range 3 E., San 
Bemardino meridian, and as to this quarter section of land th.e de- 
cree of the circuit court is hereby reversed, with direction to the 
circuit court to enter a decree in favor of the United States vacating 
the patent for said quarter section issued by the United States to 
the Southern Pacific Railroad Company. 
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BBNDINGER v. CENTRAL STOCK & GRAIN EXCHANGE OF CHICAGO. 

(Circuit Court of Appeals, Seventh Circuit June 5, 1901.) 

Nos. 765, 768. 

1. Principal and Agbnt— Wrongptjl Diveesion of Monbt by Agent — 
RiGHT op Principal to Follow Fond. 

Money Intrusted to an agent for a particular purpose Is Impressed by 
the law wltli a trust in favor of the principal until it bas been devoted 
to sucb purpose; and, where It bas been wrongfully diverted by the 
agent sucb trust foUows the fund into the bands of a thlrd party unless 
such party recelves It for value in good faltb, and witbout notice of the 
trust so as to acquire an equity thereln superlor to that of the true 
owners. 

99. Samb— Intermeddlek with Fond— Trustée De Son Tort. 

PlalntifC Intrusted money to an agent for the purchase of certain 
bonds. The agent, witbout the consent or linowledge of plaIntifC, depos- 
Ited tbe money from tlme to tlme with défendant, whlcb conducted a 
"bucliet shop," as margins to cover gambllng transactions which were 
illégal and vold, and constltuted mlsdemeanors under the laws of the 
State. Subsequently défendant paid to the agent certain sums a& prof- 
its, which the agent converted to bis own use. The remalnlng, margins 
were "lost" In tbe deals. Held, that défendant bavlng received the 
money illegally, became at once a trustée de son tort, and llable to 
plaintiff for the entire amount, notwithstanding It had no knowledge 
of tbe actual ownership, and that its repayment of sums to the agent 
who had already vlolated bis trust was not a restitution to plaintiff, 
of which it could avail itself as a défense, even pro tanto. 

Cross Appeals from the Circuit Court of the United States for the 
Northern Division of the Northern District of Illinois. 

Tbe blU In tbe circuit court was by the complalnant (appellee on the main 
appeal and appellant on the cross appeal), a citizen of Obio, agalnst the 
défendant below (appellant on the main appeal and appellee on the cross 
appeal), a corporation under the laws of Illinois, to recover nine thousand dol- 
lars said to bave been diverted by one William Stichtenoth, brother-ln-law of 
complalnant from the purpose for whicb it was intrusted to him, and by him 
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lost In gambUng opérations carrled on through the house of the défendant 
and Its Cincinnati agency. 

The bill, In substance, avers, and the proof, In substance, shows, that on 
or about the flrst of May, elghteen hundred and ninety-slx, the complalnant 
delivered nine thousand dollars In carrency to Stlchtenoth wlth directions 
to Invest the same in the capital stock of the Cincinnati Street Eailway Com- 
pany of Cincinnati, the certlflcates for the same to be Issued and taken In 
complalnant's name; but that, having corne into possession of the money, 
Stlchtenoth, wlthout the knowledge, authcrlty or consent of complainant, 
deposited seven thousand six hundred and forty-two dollars and flfty cents 
of the same, on divers dates and In sundry sums during the months of May, 
June and July, elghteen hundred and ninety-six, wlth M. S. Forbus & Com- 
pany, of Cincinnati, as margins or forfeits (and wlthout any other considéra- 
tion whatever). In certain transactions in grain and other commodities, com- 
monly called "bucket shop" transactions; that some of the checks maklng 
thèse deposlts were slgned by Stlchtenoth, "Agent"; that the défendant and 
Forbus & Company were what are commonly known as "bucket shops," For- 
bus & Company being the agents, in the matter of Stichtenoth's transactions 
and his deposlts as margins thereto, of the défendant; that there was no 
intention, on the part either of Stlchtenoth, of Forbus & Company or of the 
défendant, that there should be any actual buylng, selling, reeelving or de- 
livering of such commodities, or that there should be any engaglng In any 
bona fide transaction in any such commodity; but that the transactions were, 
from beginning to end, Intended as, and, in fact, were, gambling transactions 
in the future priées of grain and other commodities. 

The bill, in substance, avers, and the proof, in substance, shows, that, in 
the course of thèse transactions, there were put, at divers times during the 
months of May, June and July, to the crédit of Stlchtenoth on the books 
of Forbus & Company, as so-called profits, certain sums of money, amount- 
ing, in ail, to one thousand four hundred and thirty-elght dollars and flfty 
cents; that, during such period, there were also put on the same books to the 
débit of Stlchtenoth certain other sums of money, as so-called losses, amount- 
Ing, In ail, to seven thousand elght hundred and twenty-three dollars and 
seventy-five cents; that, from time to time during such period, according to 
the entrles in sald books, there were withdrawn by Stlchtenoth thèse so- 
called profits to the amount of one thousand four hundred and thlrty-elght 
dollars and flfty cents, and the so-called losses were charged up agalnst the 
margins deposited by Stlchtenoth. 

It Is averred, in substance, in the bill, and shown by the proof, that no 
part of the so-called profits thus withdrawn by Stlchtenoth has ever been 
turned over to the complainant, and that no part of the seven thousand six 
hundred and forty-two dollars and flfty cents deposited by Stlchtenoth as 
margins has ever been retumed to hlm by Forbus & Company or the défend- 
ant, unless the withdrawal of the so-called profits by Stlchtenoth is to be 
regarded as a repayment to hlm of so much of the money deposited. 

Neither the défendant nor Forbus & Company are shown to hâve had 
knowledge that the money deposited by Stlchtenoth as margins belonged to 
complainant, or that Stlchtenoth was wlthout authority to use It for the 
purposes of spéculation; but Stichtenoth was not only wlthout such author- 
ity, but, during the next two years, by paying to complainant at stated Inter- 
vais sums corresponding wlth the Interest supposed to be falllng due upon 
the Cincinnati Street Railway bonds, kept her in the bellef that her money 
was Invested as had been dlrected. 

The bill avers that the défendant and Forbus & Company refused her an 
inspection of their books and accounts; that défendant had attempted to 
cover up and confuse the entrles of Its transactions with Stichtenoth, as 
well as the true character and nature of such transactions; and that the 
complainant was unable, wlthout the ald of discovery, to prosecute her 
claim, or state the particulars of the transactions. The bill is framed on 
the theory that the money deposited by Stichtenoth as margins remains, 
notwlthstanding such deposit, the money of the complainant; that défend- 
ants relation to it was that of a trustée; and that an accounting was essen- 
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tial to develop fully the nature of that relation, and the amount for whicb 
the défendant was responslble. 

The Oircuft Ciourt decreed that défendant was llable to complainant as 
trustée on account ôf the seven thousand six hundred and forty-two dollars 
and flfty cents thus deposlted, for which sum, less one thousand four hnn- 
dred and tblrty-elght dollars and flfty cents, prevlously withdrawn by Sttch- 
tenoth, together with Interest at the rate of five par centum from July the 
flfteenth eighteen hundred and nlnety-slx, a decree was entered. 

From thls decree an appeal is prosecuted by the Central Stock and Grain 
Exchange of Chicago and a cross appeal by Emma Bendlnger. 

The principal errors asslgned on the appeal are as foUows: 

First, that the case made out Is not one cognlzable on the equlty side of 
the Circuit Court. 

Second, that the court erred In flndlng M. S. Forbus & Company to be the 
agent and conf ederate of appellant. 

Thlrd, that the court eiTed in flndlng that the several sums had been depos- 
lted as margins or forfelts to gambïing transactions. 

Fpurth, that the court erred in holding appellant as trustée for appellee. 

No error is assigned upon the allowance of interest. 

The gubstantlal error asslgned upon the cross appeal was: that the court 
erred in holding that the Central Stock and Grain Exchange of Chicago was 
entitled to the crédit of the fourteen hundred and thlrty-eight dollars and 
flfty cents withdrawn by Stlchtenoth as so-called proflts. 

Jacob J. Kern, Chas. D. Fullen, and John A. Brown, for appellant. 
Walter S. Granger and Kufus S. Simmons, for appellee. 

Before WOODS, JENKTNS, and GEOSSOUP, Circuit Judges. 

After the foregoing statement of the case, GEOSSOUP, Circuit 
Judge, delivered the opinion of the court, as follows: 

The second and third assignments of error on the main appeal are 
already disposed of in the statement of the case. The évidence con- 
vinces us that Forbus & Company were but feeders to the Chicago 
house, the appellant; and that whatever monies were deposited 
with the former as margins were, in effect, acquired by the latter. 
The transactions may be treated as if they had taken place through 
no intermediary, but primarily with the Chicago house. Indeed, 
some of the transactions were directly with the appellant. 

The dealings were, in law, gambïing transactions. Each one, so 
far as it was done in Ohio, was a violation of the laws of that state, 
and, so far as done in Illinois, was a violation of the laws of Illinois. 
Each transaction was punishable in one state or the other — possibly 
in both — ^as a statutory misdemeanor. Each transaction, from be- 
ginning to end — including the deposit of appellee's money as mar- 
gins, and its absorption by appellant in the deals — ^was illégal and 
void. Section 131, c. 38, Eev. St. El.; subdivision 2, § 6939, Eev. 
St. Ohio. See, also, Higgins v. McCrea, 116 U. S. 679, 6 Sup. Ct. 
557, 29 L. Ed. 764. 

What right, then, has appellee against appellant respecting her 
money so deposited and disposed of. At common law money lost 
in gaming could not be recovered. But the statute of Dlinois (sec- 
tion 132, c. 38), as interpreted by the Appellate Court of Illinois 
fElder v. Talcott, 43 El. App. 439), changes the common law, aod 
authorizes such recovery, either by an action at law, for debt, re- 
plevin, assumpsit, or trover, or by a proceeding in chancery. Uader 
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this statute, thus interpreted, had appellee herself been a party to 
the transactions, through StiicMenoth, as her agent, an action by 
her to recover would lie- It is not necessary, however, that we 
should go to that estent, for appellee was not a participant in, but 
the unconsenting victim of, the proscribed transactions. 

There can be no doubt that whenever a principal confldes to his 
agent money for the accomplishment of a particular object, the 
law impresses upon that paoney, for the beneât of the principal, a 
trust for the performance of the object contemplated, which can 
only be satisfled by its dévotion to that object, unless the principal 
directs it otherwise. Mechem, Ag. § 780. This trust is not con- 
fined to the period during which the money remains in the posses- 
sion of the agent, but follows the fund into the hands of whomso- 
ever it may corne, until it reaches the possession of one who has 
an equity superior to that of the principal; but such an one must 
be a bona flde holder for value, without notice of the trust; for, if 
the fund corne into the hands of a third person receiving it with- 
out considération, the principal may recover from such third per- 
son, as well as from the agent. 

The application of this rule makes the appellant responsible to 
the appellee for the return of her money. The appellant is not a 
bona fide holder for value. An act ithat is criminal and void can 
not be said to be founded upon good faith, or a valuable considér- 
ation. The third person, holding the money, and defending against 
the owner, must show some better case than that he acquired the 
money in violation of law. There can be no doubt that in some 
form of action monies thus acquired are recoverable by the owner. 

That equity affords a remedy seems equally clear. Being for the 
recovery of money which, in thé hands of appellant, was in the na- 
ture of a trust, the suit is one of équitable assumpsit, and cogniza- 
ble, therefore, in law, or in chancery. 11 Am. & Eng. Enc. Law (2d 
Ed.) p. 203. Èspecially is this true when the recovery dépends up- 
on an accounting, compulsory, tedious, and more or less intricate. 
In such a case it cannot be said that the appellee had a full, plain, 
and adéquate remedy at law. 

The cross appeal présents a more diiBcult question. The Central 
Stock and Grain Exchange, so far as the proof shows, had no knowl- 
edge that the monies deposited as margins were not Stichtenoth's, 
or that he was not authorized to deal with the Central Stock and 
Grain Exchange as he did. There is no élément in the case of a 
wrongful appropriation by the Central Stock and Grain Exchange 
of Mrs. Bendinger's money, knowing it to be her money; and it 
seemed to the Circuit Court inéquitable that, having paid back a 
part to the only person known to hâve had an interest therein, no 
crédit should be allowed for the part repaid. 

But, on the other hand, the decree of the Circuit Court, in respect 
to this repayment, works, in our opinion, an inequity to Mrs. Ben- 
dinger. The use of her money as margins was, so far as Stichtenoth 
is concerned, a clear trespass upon her rights, and, in this trespass, 
the Central Stock and Grain Exchange became a participant; for, 
the taking possession of the money as margins being illégal, the 
109 F.— 59 
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attitude 6f the Central StocËaDd Gtain Exchange to the trust 
moriey bëcàme, and remainéd, thàt of an intetiiieddler— the act of a 
persûh -wh© had no la-wfol ctincèrn with the monëy, and no justifica- 
tion fdr its possession— and an intermeddler makes himself a trus- 
tée d^ son tort. Perry, Trusts (4th Ed.) § 245. 

N(^tP, the liability of a trustée de son tort dates from the moment 
of the tréspass, that is, frôm tife moment the ïnoney was diverted 
from its true destination. This was the ïnoment the money was 
depoSited as margins. The wrbng to Mrs. Bendinger was then al- 
ready doné. A repayment, tôtàlor partial, to Stichtenoth, after 
three mionths, in the guise of profits, does not of itself make good 
the injury, for both the trust thus broken into, and the trustée him- 
self, are no longer what they were before the trespass was commit- 
ted. There is a wide chasm between the situation of Mrs. Ben- 
dinger, pafting with her money to an agent in whom she confldes, 
and who has not yet brokën that confidence, and her situation when 
the agent had already broken faith, was already in the midst of 
loBSes swamping the funds, and had probably spent, from time to 
time, the monies repaid as if they were his individual profits. A 
trustée de son tort, either by direct act, or by unlawf ul intermed- 
dling with the trust funds, i^ not freed of responsibility until there 
has been îull restoration to the ohe injured, and any restoration 
that does not make the cestui que trust whole— that is, as applied 
to this casé, that does not eithef replace the money, or replace her, 
with référence to the fund and the trustée, in the situation occu- 
pied before the trespass— ife not full and complète. This conclusion 
may appear like a hardship to the Central Stock and Grain Ex- 
change, bçt the hardship is traceable to its violation of law. A con- 
trary rulihg woûld be à h?irdshij> to Mrs. Bendinger; and in choos- 
ing on whpm the hardshiï) muet fall, this case is without room for 
much hésitation. 

The decree of the Circuit Court is affirmed, in so far as it is af- 
fected by the main appeal; and reversed, in so far as it is affected 
by the cross appeal; and the cause is remanded with instructions 
to enter a decree in fayor of Mrs. Bendinger, against the Central 
Stock and Grain Exchange of Chicago, for the sum of seven thou- 
sand six hundred and forty-two dollars and fifty cents. 

WOODS, Circuit Judge (concurring). I assent to the conclusion 
on the cross appeal because the appellee, in my opinion, had notice 
"that the raonies deposit^d £^s margins were not Stichtenoth's"; and 
was therefore l&ound to inquire intp the ownership of the money and 
into the authority of the agent to use it in the way he did, and, not 
having made due inquiry, is entitled to no crédit for the sums re- 
tumed. 
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CONNOR V. TENNESSEE CENT. RT. 00. 

(Circuit Court of Appeals, Sixth Circuit. June 4, 1901.) 

No. 898. 

1. Peocess— Whbn Sebvicb by Publication is Atjthorized— Powers op 

States. 

It Is withln tlie powers of a state to provide by statute for bringing 
Into its courts nonresidents having Interests in real property situated 
wlthin tlie state for the purpose of enforcing a lien, or clearing a title, 
or subjecting the property to the satisfaction of debts, and that juris- 
diction in such cases may be obtained by publication of notice to such 
nonresidents. 

2. RAILROADS— RlGHTS OF PCRCHASER AT JODICIAL SaLE. 

A purchaser of railroad property at a judicial sale succeeds to ail the 
rlghts of the former owner and of the holders of the liens and claims 
foreclosed, as against au unforeclosed lien, and it may intervene in a 
suit to enforce such lien, and assert the equities and rights to whicb it 
bas thus succeeded, and if they are such that a sale under such lien 
will not convey a good title, but merely cloud the title of the intervener, 
the sale should not be ordered. 
8. Same— Property Subject to Sale oit Phocbbs— Sale Separatb fbom 
Franchise. 

The property of a public corporation, such as a railroad company, can- 
not be sold under process separately and apart from its franchise, where 
such property is so indissolubly linlied to the franchise and to the public 
functions of the corporation that without it the franchise will be ren- 
dered inoperative; and, under such rule, a decree directing the sale, to 
satisfy a debt, of a portion of the right of way and roadbed of a railroad, 
Is inoperative, where the road bas not been abandoned, iior the franchise 
under which it was bullt surrendered; and the court may properly refuse 
to award process for the enforcement of such decree, since the effect 
of a sale would be merely to cloud the title of the owner of the road and 
its franchise. 

Appeal from the Circuit Court of the United States for the Mid- 
dle District of Tennessee. 

The Tennessee Central Railroad Company is a Tennessee corporation, 
authorized to construct and operate about GO miles of railroad beginning at 
Monterey, in Putnam county, Tenn., and extending to a junction with the 
Cincinnati Southern Railway at or near Glen Mary. In September, 18&3, 
said railroad company entered into a contract with the appellant, J. H. Con- 
nor, for the complète construction of said railroad, including the ironlng of 
its road and the construction of dépôts, water tanks, switches, etc.; Connor 
to furnish ail materials and obtain neeessary rights of way. For this he was 
to receive a fixed sum, partly In money and partly in flrst mortgage bonds, 
both payable in installments as the work progressed. After grading a sec- 
tion of about 10 miles, beginning at Monterey, and extending east, he threw 
up bis contract in April, 1894, clalming that the company had made default 
in payments, and was insolvent. May 25, 1894, he filed an original bill in 
equity in the circuit court of the United States at Nashville against the rail- 
road company, clalming a balance due hlm for work done, and a lien there- 
for under the Tennessee statute glving to contractors a lien for work done 
in construction of any railroad. That bill averred that the said company 
was proceeding with the construction under contracta with other contractors, 
and asserted a lien for the balance due, not only upon the roadbed, bridges, 
trestles, culverts, etc., constnicted by the complainant, but a lien upon the 
entire railroad, that constructed as well as that under construction, its fran- 
chises and property of every description. The bill prayed that the said rail- 
road, including its franchises, shonld be sold for the payment of his debt 
and the enforcement of his statutory lien. It was not flled as a creditors' 



932 109 FEDERAL REPORTER. 

blU, and the only défendant was the rallroad eompany. The raîlroad Com- 
pany answered and defended, and stach pi-oceedings were had as resulted on 
May 28, 1896, in a decree flxing the liability of the rallroad Company at 
$21,421.78. The decree then proceeded as follows: "The court Is further of 
opinion that the foregolng judgment Is a lien upon portion of the défendant 
rallroad Company commenclng with the town of Monterey, In the eounty of 
Putnam, and contlnulng In a southeasterly direction for ten miles; sald strip 
of land being one hundred feet wlde, upon which there has been constructed 
a roadbed for sald rallroad, fourteen feet wide at Its crest; and that there 
are also wlthln and upon sald property varlous cuts, trestles, and bridges,— 
upon ail of "Which said judgment constitutes a lien, the court belng of opinion 
that complainant is entltled to hâve so much of sald rallroad sold for the 
satisfaction, of the af oresald judgment. It Is theref ore adjudged and decreed 
by the court that H. M. Doak, in hls character as spécial commlssioner under 
appolntment heretofore made, will proceed at once to sell the above-described 
property ajter adyertlsing the same as required by law or rule of this court. 
He wUI make sald sale at the custom house In the city of Nashyille. anù will 
sell sald property to the highest bidder for cash, free from auy equity of ré- 
demption or repurchase. Sald commissloner will make his report to the next 
term q( thls court how he hag executed thls decree." No step in exécution 
of thls decree was taken uatll Ôetober 28, 1899, when the order of sale was 
revlved. On November 11, 1899, It was agaln revlved, and the decree amended 
so as to requlre the property to be sold at the custom-house door In the 
town of OoOkeville, in the eounty of Putnamî, Instead of at the custom house 
in NashvlUe. Before that decree of sale had been executed, the Tennessee 
Centi-al Rallway Company Intervenèd, and byleave of the court flled a pétition 
praying that the court would i)erpetuany stay the exécution of said order of 
sale, and protect its rlghts agaiust the cloud whlch would thereby be thrown 
upon its tltle as the purchaser of the property and franchises of the Ten- 
nessee Central Rallroad Company,, A temporary Injunctlon was granted, 
and Connor answered sald pétition, denylng that he was ever a party to the 
Walker suit, and setting out that he was a nonresident of the state when 
that bjll was flled, had never appeared in said suit, and waei still a nonresi- 
dent 6t Tennessee. He alsp took Issue upon every niaterial matter set up 
as a ground for restrainlng the exécution of hls decree; Upon the issues thiis 
made up and the évidence the circuit court, upon final hearing, perpetually 
enjolned Connor from the enforeement of hls lien by a sale of the roadbed 
descrlbed In hls decree, but otherwise permitted the decree to stand unaf- 
fected. From this decree Connor has appealed. 

The essraitlal f acts establlshed and necesSary to be regarded in the judg- 
ment to be pronounced are thèse: 

Connor's Mil was filed in the cîreult court May 25, 1894. The bill was 
not a crèditors' bill, and its sole pnrpose was to enf orce the statutory lien 
of a rallroad constructor for hls' exclusive benefit. Whlle the bill prayed for 
the appolntment of a recelvèr, nène was In f act ever appoluted, and the 
property agalnst which he asserted hls lien was never attached or otherwise 
taken Into thé actual custody of the court. On Aprll 3, 1895, and before any 
final decree under Connor's blU, 3. O. Walker and othèrs, clalmlng to be 
crèditors of the sald rallroad eompany, filed a gênerai crèditors' bill in the 
state chancery court for Cumberland eounty. The object of that suit was to 
set aslde 'certain raortgages mafle by thfeCbmpany as fraùdulent, and to hâve 
the cornpany wound up as an Ihsolvent corporation. The bill was filed for 
the benefit of ail crèditors, and sOaght to hâve ail debts ascertalned, ail liens 
and prlorltles declared, and 'the' pfoplerty sold free from ail liens and incum- 
brances, and the proceeds applledto the payment of debts in the order of 
their rank. October 23, 1895, thè chancellor ordered the bill to stand as a 
crèditors' bill; and that the elerk and màster should'make publication re- 
qulring ail ci^edltors to come in and make themselves parties on or before the 
flrst Monday In Aprll, 1896, où penalty Of belng deprived of ail the beneflts 
of the suit It was further orâeted tiiat the Institution of any other suits 
agalnst the sald : eompany be enjolned. On the samè day a recelvèr was 
appointed, who was ordered to take Into hls possession ail the property and 
effects of the sald eompany. At the date of the flling of thls crèditors' bill 
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about 23 miles of the roadway of said company had been graded, and it Is 
Inferable that some bridge and trestle work had been constructed. Aside 
from thls incomplète roadway and some cross-tiea, bridge timbers, and com- 
mlssary stores, it does not appear tbat said company owned any other prop- 
erty whatever, save certain conditlonal snbscriptions to the stock of the 
company, dépendent upon the construction of the rallroad Into or through 
certain mountaln counties. The défendants named In the caption of the bill, 
other than the rallroad company, Included J. H. Connor & Co., described as 
"contractors of the défendant" rallroad company "operating in Cumberland 
county." A final decree was rendered in the suit of Connor, May 28, 1896. 
Oonnor stood by and took no step to enforee this decree for a period of more 
than three years. In the meantime the creditors' suit in the state court was 
proceeding. General publication for four successive weeks was made in 
Xovember and December, 1895, requiring ail creditors to flle their claims 
by April 1, 1896. January 12, 1897, an alias subpœna to answer Issued to the 
sheriff of Oumberland county, requiring him to summon J. H. Connor & Co. 
to appear and plead to the February rules. This was returned January 15, 
1897, "Search made, and the défendant not to be found in my county." On- 
the day of this return an order was made on the rule docket by the clerk and 
master In thèse words: 

"J. H. Walker et al. vs. Tennessee Central Rallroad. 
"In the Ghancery Court at Crossvllle, Tennessee. 

"In this cause it appearing by the sheriffi's return that J. H. Connor & Co., 
one of the défendants, is not to be found in the county, and that search has 
been duly made by such sheriff, they are therefore hereby requlred to appear 
on or before the flrst Monday of March next before the clerk and master 
of said court at his office in Crossville, Tennessee, and make défense to tha 
bill filed against tUem in said court by J. G. Walker et al., or otherwlse thei 
bill wlll be taken for confessed. It is further ordered that this notice be 
published for four consécutive weeks In the Crossvllle Ohronicle. 

"This January 15, 1897. H. G. Dunbar, G. & M." 

Publication was ditly made as required by this order, and In the mode and 
manner required by the statute of the state. It is further shown by the clear 
welght of évidence that the firm of J. H. Connor & Co. conslsted of J. H. 
Connor and B. L. Jett. Whether Connor and Jett were partners at the date 
of the construction contract between the rallroad company and J. H. Connor 
Is not very clear. But It does appear that very shortly after that contract 
was signed Jett became jointly interested with Connor as a partner, and that 
the work was thereafter carried on by them as partners under the name of 
J. H. Connor & Co. The written contract stood in the name of J. H. Con- 
nor, and the suit in the circuit court was conducted in Connor's name alone, 
and the decree Is in the name of J. H. Connor, but the decree is for and 
upon a partnershlp clalm. The rallroad company, in its answer, stated that 
B. L. Jett was assoeiated with J. H. Connor, and should be a party. But no 
plea in abatement or bar was filed, and the issue seems to hâve been aban- 
doned. Aprll 17, 1897, an amended bill was flled by Walker and others, 
making more spécifie the objects and purposes of the suit, and specifically 
praying that ail liens and priorlties be ascertalued, and the rallroad sold free 
from liens or incumbrances, and the proceeds of sale applied to the payment 
of claims in their proper order and rank. In this amended bill J. H. Connor 
and B. L. Jett were named as défendants, composing the flrm of J. H. Connor 
& Co. Jett was served with process. It does not appear that any further 
process Issued for J. H. Connor, but a decree pro confesse was taken against 
him and Jett in thèse words: "In this cause it appearing to the court that 
publication has been made as provided by statute, requiring J. H. Connor to 
appear and make défense. to the original bill filed in the cause of J. C. 
Walker et al. against the Tennessee Central Rallroad et al., and has falled 
to plead, answer, or demur thereto within the time required by law, it Is ac- 
cordingly ordered and decreed that said original bill be taken for confessed 
as to said J. H. Connor, and set for hearing ex parte. It further appearing 
to the court that B. L. Jett has been duly served with process to answer un- 
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der the amended biU la this cause, and has failed to plead, answer, or demur 
thereto, it Is accordingly ordered aDd deereed that sald amended bill be taken 
for confessed as to sald B. L. Jett, and set for hearing ex parte." The an- 
swer of the rallroad company to thls amended blU included a schedulè of the 
Indebtedness of the company to J. H. Connor, and dlsclosed for the flrst tlrae 
the liabillty of the company to J. H. Connor & Co., by statlng that they had 
recovered a decree agalnst the company In the circuit court of the United 
States for $21,421.78 for construction work, and that sald court had declared 
sald sum "to be lien upon ten miles of the rallroad of thé sald défendant, 
• * • extendlng from Monterey to Johnson's stand." Under a référence 
to a spécial master, a report was flled as to the Indebtedness of sald com- 
pany of every class. Among other lien debts, that to J. H. Connor & Co. 
■was reported, though same does net appear to hâve ever been flled. A final 
decréfe was rendered May 10, 1897, which found the rallroad company Insol- 
vent, and ordered the sale of Its entlre property free from ail liens and mort- 
gages. The decree settled the order of liens, and dlrected that, after paying 
costs and recelver's debts, the proceeds should be applied equally in payment 
of claims -which were liens under the Tennessee statute. Among the 
Clalms thus preferred was included the decree in favor of J. H. Connor 
& Co. in the circuit court of the United States, which was referred to 
in thèse words: "The judgment obtained by J. H. Connor & Co. In the cir- 
cuit court of the United States for the Mlddle district of Tennessee, for 
twenty-one thousand and forty-two dollars and seventy-eight cents, with in- 
terest from May 28, 189G, shall be entltled to the benefit of the foregoing pro- 
visions of this decree, and share ratably wlth the other judgments and de- 
crees of the same character, and the spécial commlssioner shall make distri- 
bution to said J. H. Connor & Co., or their assigns, upon sald judgment, as 
fuUy as if they had InterveHed hereln for the payment thereof." Next after 
thèse labor and material claims the mortgage bonds were preferred, for thls 
embryo railroad had not only the dignily of recelver's certlficates, but the 
added honor of a flrst-class mortgage. At the sale thus ordered the petl- 
tioner, the Tennessee Central Eailway Company, became the purchaser of the 
entlre property and franchises of the Tennessee Central Rallroad Company, 
It has pald the entlre amount of Its bid of $125,000, and has recelved a fee- 
simple conveyance. Since said sale it has proceeded with the construction 
of said road, and for this purpose has made a mortgage to secure a large 
issue of bonds to be used In flnishlng and equipping its railroad. The pro- 
ceeds of sale were nearly exhausted in paying costs and recelver's debts. 
The construction liens aggregated more than $100,000, and the pro rata ap- 
plicable to thé Connor clalm was only a few hundred dollars. 

Upon this State of facts the court belov rendered a decree In thèse words: 
"That in the proceedings in the chancery court of Cumberland county, Ten- 
nessee, that court acquired JUrisdiction over the entlre properties of the de- 
fendant, Tennessee Central Railroad, including that portion or section thereof 
upon which the original blll in this cause was flled to enf orce the contractor's 
lien, and that the sald complainant In the original bill In this cause, after the 
jurlsdlctlon of sald Cumberland chancery court attached, and Connor was 
brought Into that cause by publication, was required by law to présent hls 
clalm for a final disposition to the chancery court of Cumberland county, Ten- 
nessee, and had not the rlght to enf orce the decree by the process of this court, 
regardless of that suit. It is therefore ordered, adjudged, and deereed by the 
court that the order of sale heretofore issued by the clerk of this court lu the 
original cause above stated be vacated and annulled, and the said J. H. Con- 
nor and hls agents, soUcitors, attorneys, and counsel, and every person claim- 
Ing by or under or through said Connor, and each of them, are hereby re- 
strained and perpetually enjolned from suing out of this court any process 
for the purpose of enforclng the lien of said decree against the section or 
portion of sald railroad thèreln descrlbed, or any part thereof, and the 
costs of this proceedlng to be taxed by the clerk are hereby adjudged and 
deereed agalnst the sald complainant, J. H. Connor, for which let exécution 
Issue as in actions at law; but the decree of thls court Is not otherwise 
afifected than to prevent énf orcement of the lien." From this decree Connor 
has appealed. 
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Jordan Stokes, for appellant. 

Robert L, Morris and Geo. W. Easley, for appellee. 

Before LUETON, DAY, and SEVERENS, Circuit Judges. 

LUETON, Circuit Judge, having made the foregoing statement of 
the case, delivered the opinion of the court. 

1. This court is not sitting as a court of error to review either 
the original decree of the circuit court in favor of J. H. Connor 
against the Tennessee Central Railroad Company, nor the decree of 
the State chancery court in the creditors' suit of J. C. Walker and 
others against the Tennessee Central Eailroad Company, under 
which the présent appellee, the Tennessee Central Raiiway Compa- 
ny, obtained its title. Those decrees are final. They are hère only 
collaterally brought into question, and ail the principles which re- 
late to a collatéral attack hâve application when we corne to con- 
sider their force and effect. If they are not void, they must be given 
full effect and force, regardless of errors or irregularities which 
might hâve been remedied by a seasonable proceeding in error. The 
Tennessee Central Eailroad Company was a corporation created by 
the state of Tennessee, and its entire projected Une and ail of its 
property was within the state of Tennessee. As an insolvent Com- 
pany, it was entirely compétent that it should be wound up under a 
creditors' bill in a Tennessee court of equitv as an insolvent cor- 
poration. Shannon's Code, §§ 5187, 6103, 6104; Marr v. Bank, 4 
Cold. 471; Gleaves v. Turnpike Co., 4 Baxt. 88; Smith v. Insur- 
ance Co., 6 Ijea, 564; Baxter v. Turnpike Co., 10 Lea, 488, 491; 
Tradesman Pub. Co. v. Knoxville Gar-Wheel Co., 95 Tenn. 634, 32 
S. W. 1097, 31 L. E. A. 593, 49 Am. St. Eep. 943. The bill of J. C. 
Walker and others was filed and conducted according to the usual 
course of a gênerai creditors' bill. The only nonresident créditer 
claiming to hâve any interest in the property of the company under 
the control of the court was the appellant, J. H. Connor, who, as a 
member of the firm of J. H. Connor & Co., composed of J. H. Con- 
nor and B. L. Jett, had at the time a bill pending in the circuit 
court of the United States for the Middle district of Tennessee, in 
which he was asserting a contractor's lien against the railroad un- 
der the Tennessee statute giving a lien upon any railroad in behalf 
of contractors engaged in construction work. 

Aside from any questions arising out of a possible conflict of ju- 
risdiction by reason of the prior pendency of Connor's bill for the 
enforcement of his contractor's statutory lien in the circuit court, 
it was entirely compétent for the Tennessee chancery court to bring 
J. H. Connor & Co. or J. H. Connor befôre the court, as persons 
claiming a lien upon an interest in the railroad property in the pos- 
session of the court, by publication as a nonresident, or as a rés- 
ident who evaded service of process, Shannon's Code, § 6162. The 
power of the state to provide by statute for bringing into court non- 
residents having interests in real property situated within the state, 
for the purpose of enforcing a lien, or clearing a title, or subjecting 
the property to the satisfaction of debts, can no longer be doubted 
The whole subject has been thoroughly considered, and the limita 
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of the jurisdiction defined, in Pennoyer v. NefE, 95 U. S. 714, 723, 24 
L. Ed. 565; Copper v. Keynolds, 10 Wall. 308, 19 U Ed. 931; Arndt 
V. Griggs, 134 U. S. 316, 10 Sup. Ct. 557, 33 L. Ed. 918; and Eoller 
V. Holly, 176 tr. S. 398, 20 Sap. Ot. 410, 44 L. Ed. 520. In Amdt v. 
Griggs, Justice Brewer, in delivering tlie opinion of the court, said: 

"The question is not what a court of equity, by vlrtue of Its gênerai pow- 
ers, and In the absence of a statutç, mlght do, but It Is, what jurisdiction bas 
a State over titles to real estja.te Wlthln Ità llmlts, and what jurisdiction may 
It give by statute to Its dwn courts; to détermine the valldlty and extent of 
the claims of nonresldents to suéhreàl estateî If a state has no power to 
bring a aonresldent Into it^ courts for any purpose by publication, It is Im- 
potent ta.perfect the titles of real estate wlthln its llmlts held by its own 
citlzens; eîhd a cloud cast'upon siich tltle by a clalm ot a nonresldent will 
remain fot aU tlme a cloud trnless such nonresldent shall voluntarily corne 
into its courts for the purpose of having it adjudicated. But no such im- 
perfections attend the sovereigijty ot the state. It has control over property 
wlthln Its limits; and the condition of ownershlp of real estate therein, 
whethér the owner be stranger or citizen, is subject'to Its rules concernlng 
the holding, the transfer, Uablllty to obligations, prlvate or public, and the 
modes of establlshlng titles tbereto. It cannot bring the person of a nonresl- 
dent wlthln Its llmlts, — its process goea not out beyond its borders, — but it 
may détermine the extent of his tltle to real estate wlthln Its limita, and for 
the purpose of such détermination may provide any reasonable method of 
Imparting notice. * * » Mortgage liens, mechanlcs' liens, materlal men's 
liens, and Other liens are foreclosed against nonresldent défendants upon 
service by publication only. Lands of nonresldent défendants are attached 
and sold tQ, pay thelr debts; and, Indeed, almost any kind of action may be 
instituted and malntalned against nonresldents to the extent of any interest 
In property they may hâve In KànsaS, and the jurisdiction to hear and déter- 
mine in thlB klnd of cases may be obtalned wholly and entlrely by publica- 
tion." 

The apÏHBilant has strenuously insisted thàt he was not made a 
party to the creditors' bill in the state court, and that he did not 
appear, ànd is therefore in no way concluded by the decree of that 
court setting the Tennessee Central Eailroad free from ail liens and 
incumbrances, and that the lien declared by the circuit court to ex- 
ist in his favor against a portion of that railroad has not been eut 
ofif or foreclosed by the proceedings in the state court. The ques- 
tion of the conclusiveness of the decree of the state court in respect 
to Connor'a lien involves à number of questions, Among them are 
thèse: (1) The effect of the pendency of Connor's suit in the cir- 
cuit court upon the jurisdiction of the state court over the prop- 
erty of the railroad cpmpany against which Oonnor was in that bill 
asserting a lien at the date of the institution of the creditors' bill 
in the state court. (2) The suflSciency of the publication made for 
"J. H. Connor & Co." as construQtive service upon J. H. Connor. 
(3) The sufflciency of the publication made upon a return of an alias 
subpœna, "Not to be found in imy county," under Shannon's Code, 
§ 6162, subsec. 3, authorizing publication upon a return of "leadiug 
process" of "not to be found." Each of thèse questions bristles with 
difficulties, virhich we flnd it unijeçessary to solve; for, if they should 
ail be solved according to the contention of the appellant, there 
would still remain an insiirmoluntable objection to the enforcement 
of the decree of sale awarded liim by the circuit court. If we as- 
sume that J. H. Connor was, not a party to the creditors' suit of J. 
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C. Walker and others against the Tennessee Central Eailroad Com- 
pany, and that lie is therefore unaflected by the decree which di- 
rected the property and franchises of the railroad company to be 
sold free from ail liens and incumbrances, it would follow that the 
purchaser at the sale made in pursuance of the decree in that case 
bas acquired the property and franchises of that company subject 
to the rights of J. H. Connor under the decree of the circuit court, 
whatever they may be. If we also assume that the circuit court had 
the constructive possession of the entire property and franchises of 
that corporation from the date of the flling of Connor's bill, and 
that it could not be properly deprived of that possession by a pro- 
ceeding subsequently begun in the state court, it would at most fol- 
low that the possession by the receiver appointed under the order 
of the state court would be ineffectuai to confer any rights upon a 
purchaser under the decree of that court, and equally ineffectuai in 
its effect upon the jurisdiction of the circuit court over that property. 
The actual seizure of the property was wholly unimportant to the 
jurisdiction of the state court. An insolvent corporation may be 
proceeded against under a creditors' bill, and wound up, without 
appointing a receiver, and we may treat the fact that the state court 
appointed a receiver pending Connor's bill as a nullity. It is due, 
however, to the state court, to say that there was no intimation in 
the bill of Walker and others that there was any proceeding pend- 
ing in the circuit court of any kind, and at no time was there ever 
made to that court any suggestion of a possible contlict of juris- 
diction. The railroad consisted of a mère graded roadbed some 23 
miles in length, so that there was at no time any such actual pos- 
session by the receiver as to oust the purely constructive posses- 
sion of the circuit court. However extensive we may regard the 
constructive possession of the circuit court by reason of the relief 
prayed under Connor's bill, the hand of that court was withdrawn 
as a resuit of its final decree, which declared Connor's lien to ex- 
tend only to a spécifie part of the property of said company, which 
the decree described as "that portion of the défendant railroad com- 
pany commencing with the town of Monterey, in the county of Put- 
nam, and continuing in a southeasterly direction for ten miles"; 
"said strip of land being one hundred feet wide, upon which there 
bas been constructed a roadbed for said railroad fourteen feet wide 
at its crest; and that thére is also within and upon said property 
various cuts, trestles, and bridges, — upon ail of which said judg- 
ment constitutes a lien, the court being of opinion that complain- 
ant is entitled to bave so much of said railroad sold for the sat- 
isfaction of the aforesaid judgment." The necessary effect of this 
decree was to discharge the franchises and property of said rail- 
road company from the possession and control of the circuit court, 
except in so far as Connor's lien was declared to extend. It was not 
until after this decree had been pronounced, and nearly a year had 
elapsed, that the state court ordered a sale of the property of said 
railroad company. The decree then made ordered the sale of the 
franchises and entire property of the railroad company. Twenty- 
three miles of railroad had then been graded. The railroad being 
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ordered sold tus an entirety included, of course, the 10 miles of road- 
bed upon wMch Ctonnor's lien rested. 

Having assumed that Connor yfaa not a party tô or concluded by 
thls decree, we must also assume that neither the decree nor the 
sale was effectuai to defeat any right, lien, or remedy he may hâve 
by virtue of the decree of the circuit court. After lying silent 
for more than three years after date of his order of sale, Cîonnor 
obtained a revivor, and was about to hâve his decree of sale exe- 
cuted. In the meantime the purchaser under the decree in the 
creditors' suit has coihpleted aad put in opération about 40 miles 
of railroad. Acting upon the assumption of the validity of its title, 
it has made a flrst mortgage, and its bonds to a large amount hâve 
been negotiated. Under thèse circumstances it has intervened in 
the case of Connor against the Tennessee Central Kailroad Com- 
pany, and has set up the title so acquired under the chancery court 
sale as a bar to any proceéding to enf orce the order of sale awarded 
to Connor for the enforcement of his lien. Thèse assumptions put 
the Tennessee Central Eailroad Company in the attitude of a pur- 
chaser which has acquired, subject only to the unforeclosed lien of 
Connor, every right, title, and interest of the Tennessee Central 
Eailroad Company and of its mortgagees and lienors foreclosed in 
the creditors' suit. Columbus, S. & H. R. Co. Appeals (C. C. A.; 
decided May session) 109 Fed. 177. In this attitude, and under 
thèse circumstances, it has intervened in the case of Connor against 
the Tennessee Central Railroad for the purpose of asserting the 
right and title thus acquired pending Connor's suit, and to prevent 
the dismemberment of its railroad by a sale which it claims will 
but cast a cloud upon its own title. We entertain no doubt that, 
if the appellee is entitled to be rèlieved from the threatened sale 
by which the unity of its railroad would be broken, the mode in 
which it has appealed to the circuit court to prevent the use of its 
power to its neediess injury is appropriate. Krippendorf v. Hyde, 
110 U. S. 276, 283, 4 Sup. Ot. 27, 28 L. Ed. 145; Buck v. Colbath, 
3 Wall. 343, 18 L. Ed. 257; Gumbel v. Pitkin, 124 U. S. 131, 8 Sup. 
et. 379, 31 L. Ed. 374. If the exécution of the decree of sale 
awarded to Connor will not confer a valid title to a purchaser, 
and will only resuit in casting a cloud upon the title of the inter- 
Tener, Connor should be restrained from such an abuse of the pro- 
cess of the court, and remitted to such other remedy as may be 
open to him for the collection of his claim and the enforcement 
ôf his lien. The statutè under which Connor asserted a lien is one 
which gives a lien to every contracter, subcontractor, and mate- 
rial man who aida in the construction of a railroad. Shannon'a 
Code, § 3570 et seq. That the statute, by prescribing a remedy at 
law and in the circuit court of the state, cannot defeat the jurisdic- 
tion of the fédéral circuit court, sitting as a court of equity, of its 
jUrisdiction to enforce a statutory lien upon property, such as the 
lien of a mechanic or raili-oad contractor, is well settled. Furnace 
Co, T. Witherow, 149 U. S. 574, 13 Sup. Ot. 936, 37 L. Ed. 853. The 
lien given by this statute is given equally to ail who contribute to 
such construction, and the lien of each extends to the whole rail- 
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road, and is not limited to the particular section, bridge, or other 
part of the work. The lien extends to the entire railroad. The 
language of the statute is, "there shall be a lien upon such rail- 
road." Statutes giving liens to builders of houses or furnishers 
of materials are construed as giving the lien upon the entire house 
or distinct structure. Steger v. ^fefrigerating Co., 89 Tenn. 453, 
14 S. W. 1087, 11 L. E. A. 580. Under like statutes in respect to 
railroad contractors the lien is held for even stronger reasons to ex- 
tend to the entire railroad. Brooks v. Kailway Co., 101 XJ. S. 443, 25 
L. Ed. 1057; Knapp v. Eailway Co., 74 Mo. 374; Railway v. Wil- 
cox, 122 Ind. 84, 23 N. E. 506; 2 Jones, Liens, §§ 1619, 1620; Elliott, 
R. R. §§ 520, 1074. Connor's bill described the property as an un- 
finished railroad still in course of construction, and averred that 
the work was being carried on by other contractors. He properly 
prayed that he might be declared to hâve a lien upon the road fln- 
ished and that in course of construction, and upon the franchises 
of the Company. This the court denied by limiting bis lien to 
"that portion of the défendant railroad company [sic] conunencing 
with the town of Monterey, in the county of Putnam, and continu- 
ing in a southeasterly direction for ten miles"; "said strip of land 
being one hundred feet wide, upon which there bas been con- 
structed a roadbed for said railroad fourteen feet wide at its crest; 
and that there are also within and upon said property varions cuts, 
trestles, and bridges, upon ail of which said judgment constitutes 
a lien, the court being of opinion that complainant is entitled to 
hâve so much of said railroad sold for the satisfaction of the afore- 
said judgment." The decree then proceeds by directing that the 
commissioner vrill, after advertising, etc., "sell said property to the 
highest bidder for cash free from the equity of rédemption or re- 
purchase." It is plain from this decree that the contractor's lien 
declared by the court extends only to a spécifie strip of property 
constituting the right of way and roadbed thereon, and that for 
the purpose of enforcing this lien the circuit court ordered a sale 
of this spécifie property. What would a purchaser acquire under 
this decree? The franchise to construct and operate a railroad for 
tolls was a franchise to construct the Une as an entirety. The 
franchise is a unit. A part cannot remain with the company and 
a part pass to a purchaser of a section of its railroad. It is not 
a case of where the work was abandoned after a part of the Une 
had been constructed. 'Connor's bUI averred that the work of con- 
struction was being carried on by the company when he filed bis 
bill, and the decree itself recognizes that the sale ordered is only 
of "a portion" of the railroad. Neither does the decree of sale di- 
rect or authorize the sale of the franchise of the company, and it 
is clear that a franchise will not pass as appurtenant to a part of 
a roadbed. Ward v. Turnpike Co., 24 Cal. 474. It follows that the 
commissioner could not convey or deliver to the purchaser at his 
sale anything more than the right and interest of the railroad com- 
pany in that portion of its right of way and roadbed described in 
the decree. That title and right is a mère easement acquired for 
the purpose of maintaining and operating a 'railroad thereon. 
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But îf ît be îissumed, for the purposes of this case, that the fee 
to^the described strip of land was in the company, the situation 
6f a purèhaser not owning the franchises would be no better. The 
général rule is that the physical property of a private corporation 
is as subject to be sold at judiciai sale for the enforcement of a 
lien, or for the satisfaction of a judgment or decree for debt, as 
the property of an individual. But an exception exists, upon prin- 
ciples of public policy, in respect to the property of a quasi public 
corporation which is essential to the enjoyment of its franchises 
for the discharge of those public duties for which it was' created. 
Property acquired and held as essential to the opération of quasi 
public franchises cannot be seized and sold separate and apart 
from the franchises, without which the latter would be inoperative. 
Thus, in Tennessee, Without regard to the character of the title, 
the toll houses and roadway of a turnpike company are not the 
subject of exécution, levy, and sale. "The weight of authority is," 
said Justice Cooper, speaiiing for the suprême court of Tennessee, 
"that the exemption of the franchise from levy will protect ail 
property essentially necessary to its exercise, for the obvions rea- 
son that the franchise was conferred for a public purpose, and that 
there ought not to be any disposition of the property except in a 
mode which secures a continuance of the use of the franchise for 
the béneflt of the public. The rights of creditors are sufflciently 
secured by the right to attach or impound the tolls, and, if neces- 
sary, to sell the property and franchises together," Baxter v. Turn- 
pike Co,, 10 Lea, 488, 493. This doctrine has received very gênerai 
sanction. Elliott, R. E. §§ 520, 1074; Mor. Priv. Corp. § 1125; 
Gue V. Canal Co., 24 How. 257, 16 L. Ed. 635; Eailway Co. v. Doe, 
114 U. a 340, 5 Sup. et. 869, 29 L. Ed. 136; Ammant v. Président, 
etc., 13 Serg. & R. 210, 15 Am. Dec. 593; Eailroad Co. v. Boney, 
117 Ind. 501, 20 N. E. 432, 3 L. R. A. 435; Wood v. Turnpike Co., 
24 Cal. 474; Railroad Co. v. Lewton, 20 Ohio St. 401; Bridge Co. 
V. Means, 33 Neb. 857, 51 N. W. 240, 29 Am. St. Rep. 514; Gooch 
V. McGee, 83 N. C. 59, 35 Am. Rep. 558; Gardner v. Railroad Co., 
102 Ala, 635, 645, 15 Bouth, 271, 48 Am. St. Rep. 84. The case 
of Gue V. Canal Oo., 24 How. 257, 16 L. Ed. 635, is closely in point. 
An exécution had been levied upon "a homestead lot, sundry canal 
locks, a wharf, and sundry other lots," ail of which property, the 
court in its opinion said, was admitted to belong "to the canal com- 
pany in fee." The canal company enjoine* the sale under the fieri 
faclas, and on final hearing the injunction was made perpétuai. It 
was admitted that the property so levied upon was essential to the 
proper and useful opération and working of the canal, and that with- 
out same the franchise would be valueless. Upon appeal the decree 
was affirmed, the court, speaking by Mr. Chief Justice Taney, saying: 

"The property seized by the marshal Is of Itself of scarcely any value, 
apart from the franchise of taklng tpll, wlth which it Is connectée! in the 
hands of the company, and, If ; sold under this flerl faclas without the fran- 
chise, would brlng scarcely ànything, but would yet, as it is essential to the 
working of the canal, rehder the property of the company in the franchise, 
now so valuable and productive, utterly valueless. Nôw, It is very clear that 
the franchise or right to .take toll on boats golng through the canal would not 



COK>'OR V. TENKESSEE CE.NT. KY. CO. 941 

pass to the purchaser under thls exécution. The franchise, being an Incor- 
poreal heredltament, cannot, upon the settled principles of the common law, 
be seized under a fierl f acias. If It ean be done in any of the states, it muet 
be under a statutor y provision of the states ; and there is no statute of Mary- 
land changing the common law in thls respect. Indeed, the marshal's retum 
and the agreement of the parties shows it was not seized; and, consequently, 
if the sale had talien place, the resuit would hâve been to destroy utterly 
the value of the property owned by the Company, while the créditer himself 
would, most probably, realize scarcely anything from thèse useless canal 
loeks, and lots adjolning them. The record and proceedlngs before us show 
that there were other creditors of the corporation to a large amount, some 
of whom loaned money to carry on the enterprise. And it would be against 
the principles of equlty to allow a single créditer to destroy a fund to which 
other creditors had a right to look for payment, and equally against the prin- 
ciples of equity to permit him to destroy the value of the property of the 
stockholders by disseverlng from the franchise property which was essential 
to its useful existence." 

In Railroad Co. v. Doe, 114 U. S. 340, 5 Sup. Ct. 869, 29 L. Ed. 
136, the facts were that a judgment créditer levied an exécution on 
the right of way of a railroad company, and it was sold and conveyed 
to the exécution créditer by the sheriff. The court held that a 
right of way could not be sold under exécution or otherwise to a 
purchaser who did not own the franchise. It is true that the court 
found that the right of way was a mère easement, and that the 
franchise had not been and coujd not be levied upon, being a mère 
incorporeal hereditament. But the court, among other things, said: 

"The sherlff's deed purported to convey, in words, 'the said tract of land or 
railroad bed, to wit, the right of way of the Opelika & Oxford Railroad, so 
far as the right of way has been obtained, from Lafayette to the edge of Lee 
county.' If the deed undertook to convey any land, or soil, or roadbed, it 
conveyed with it the right of way. The deed, in reciting the levy, states that 
it was made 'on the following tract or lot of land, as the property of the 
said railroad company, to wlt, the right of way'; and, if they obtained a deed 
of anything, the right of way was included, or else they recelved nothing 
beyond, perhaps, a right to carry away from the land what the company had 
put upon it. * • * Thls court decided in Gue v. Canal Co., 24 How. 257, 
16 L. Ed. 635, that a corporate franchise to take toUs on a canal could not 
be seized and sold under a fieri facias, unless authorized by a statute of the 
State which granted the act of incorporation; and that neither the lands 
nor the works essential to the enjoyment of the franchise could be separated 
from it and sold under such a writ, so as to destroy or impair the value of 
the franchise. This décision was put on the ground that the franchise or 
right to take toll on boàts golng through the canal would not pass to the 
purchaser under the exécution on a judgment at law against the corporation, 
because it was an Incorporeal hereditament, and upon the settled principles 
of the common law could not be seized on a fieri facias, and was made in a 
case where the corporation owned, in fee the real estate, toll houses, canal 
locks, and wharf seized, ail of which were necessary for the uses and working 
of the canal." 

The principle running ail through thèse cases is that the prop- 
erty of a pubiic corporation, such as a railroad, cannot be sold sepa 
rately and apart from its franchise if the property is so indis- 
solubly linked to the franchise and to its public functions as that 
without it the franchise will be rendered inoperative. The remedy 
of a créditer who has exhausted property not necessary to the 
exercise of the franchises is to obtain a receiver, and sequester 
the toUs or income, or a decree subjecting the property and its 
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franchises to sale as an entiréty. Mor. Priv. Corp. § 1126; Baxter 
V, Tuiînpike Co., 10 Lea, 488; Gleaves v. Tumpike Ce, 4 Baxt. 83; 
Drawbridge Co. v. Shepherd, 21 How. 112, 16 L. Ed. 38; Que v. 
Canal Co., 24 How. 268, 16 L. Ed. 635. 

The decree directing a salé of a portion of the roadhed of the 
Tennessee Central Eailroad Company separate and apart from the 
franchises of the company is ineffective. The purchaser will ac- 
quire no right or title. To exécute the decree will but cast a cloud 
upon the title of the Tennessee Central Eailway Company, and oper- 
ate qnly as an abuse of thé process of the circuit court. The de- 
cree perpetually enjoining th« commission» from proceeding is 
therefore afifirmed, with costs. 



NEWMAN et al. v. SOHWBRIN et al. 

(Circuit Court of Appeals, Sixth Circuit. June 4, 1901.) 

No. 894. 

1. Trusts— Enforcement of Trust in Lands— Wbongful Acts of Trustée. 

Complalnant owned an undivlded one-half interest in certain lands, 
against which défendant S., whose wife was also a part owner, estab- 
lislieâ a lien, and obtained ^ decree of sale. Pendinfe such sale, com- 
plalnant and S. and hls wife enteréd into a written agreement, by which 
S. was authorized to purchase the lands, bidding any amount necessary 
therefor, and being requlred to bld at least $21,000, if necessary, but not 
more. The agreement further provided that, "should sald property be 
bld ofC by S., or for him" he should hold one-third of the same in trust 
for complalnant, subject to the payment from the proceeds of ail the 
lands of hls judguient, and ail othcr costs and necessary expenditiures, 
and a fùrther sum, to be chargea on complainant's interest, for hls serv- 
ices lu looking after the same. S. subsequently entered into an agree- 
ment wlth hls co-def endants to form a corporation which should purchase 
the lands. S. agreed to transf er to the purchaser hls judgment, and to 
assume the payment of the remalning sum necessary to be bld, and 
was to recelve one-half thé stock of the corporation, hls co-defendants 
conveylng to the corporation other lands, and receiving the remalning 
stock. The land was bid ofC in the name of the corporation for $21,100. 
The sale was confirmed, and one-half the net surplus was awarded to 
complalnant, and accepted by her. Held, that the later agreement was, 
in substance and légal effect, one for the sale of the lands by S. to the 
corporation, and hence the purchase at the sale was "for" him, within 
the meaning of the trust agreement; and that complalnant was entitled 
to enforce the trust, subject pç> the requirement that she refund the 
surplus proceeds of the sale received by her, in the absence of clear 
proof that she received the same with knowledge of the facts, or that 
the corporation was a bona Me purchaser without notice. 

2. Same — Waiver of Rights bt Cestui Que Trust — Acquiescencb. 

It was incumbent on S., as trçstee, the purchase having been made for 
him wltjbi intent to defeat th^ trust agreement, to advlse complainant 
fully and expllcitly as to ail the facts, before he could claim that by the 
acceptauce of her share of the isurplus proceeds of the sale she acquiesced 
In the abrogation of the trust, or walved her rights thereunder; and the 
burden rested, on the defendaUts pleadlng such défense to sustain It by 
full, clear, and satisfactory proof. 

& Same — Tbansfeb of Pbopebtt — Défense of Bona Fidb Purchasbk. 

To dçfeàt a trust agrèenient àttecting lands on the ground that a de- 
fendant who subsequently àcquired such lands was an innocent pur- 
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ehaser f»r value, and In good falth, such défense must be expUcltly 
pleaded, notice should be denled In the fuUest and cleareat manner, and 
ail facts allégea necessary to coùstitute such défendant a bona fide pur- 
ehaser for value pald, 

Appeal from thé Circuit Court of the United States for tàe East- 
era District of Tennessee. 

This is a blU whleh seeks to set up and enf orce a trust In behalf of com- 
plalnant Mrs. Newman In and to Sn nndivlded one-thlrd Interest In a large 
body of unlmprovçd mountain land, the tltle to whlch Is now In the défend- 
ant corporation, the Central Land & Coal Company. Prlor to the trust as- 
serted, thls body of land was owned by Mrs. Mamle Newman, Mrs. Victoria 
Schwerin, and Mrs. Lena Flnk, as tenants in cbmmon; Mrs. Newman's inter- 
est belng an undivided one-half, whUe her two co-tenants each owned an 
undlvided one-fourth. The défendant Morris Schwerin, busband of the de- 
fendant Victoria, had for many years managed the property as agent for the 
tenants in common. On January 19, 1897, in the case of Cother et al. against 
Schwerin et al., a cause pending in the circuit court of the United States for 
the Eastem district of Tennessee, to whlch ail of the then co-tenants were 
parties, Morris Schwerin recovered a decree against them Jolntly for $13,- 
673.97, whlch was declared to be a lien upon the whole body of land. For 
the purpose of enforcing this lien, the lands were ordered to be sold. Belng 
unable to otherwise protect themselves against a probable sacrifice of thelr 
Interests, the complalnants, oh February 11, 1897, entered Into a wrltten 
agreement with the défendants Morris Schwerin and hls wlfe, Victoria, by 
whlch Morris Schwerin agreed to buy said lands at the commissioner's sale, 
"or to cause same to be bought," "for the uses and trusts hereinafter named, 
as cheaply as he can, running up the property to any priée necessary to buy 
said property, he being unlimited as to the maximum amount he shall bld in 
order to secure said property at said salé; but he, the said Schwerin, agrées 
and binds himself to bid or cause to be bld at least $21,000 for said prop- 
erty, If necessary to bid that much in order to secure and purchase said prop- 
erty at said sale. He may bid more than thls amount, but must uot permit 
said property to be sold to any thlrd party for less than $21,000. In the 
event any thlrd person ofCers more than $21,000 for said property at said sale, 
said Schwerin shall not be required to bid more than that amount, but may 
let the property be purchased by others." By section 3 of said agreement it 
was provided as follows: "Should said property be bid off by Schwerin, or for 
him, then he is to hold, or cause said property to be held, subject to the 
folio wlng uses and trusts: (1) The said Morris Schwerin and hls wlfe are to 
bave and own an undlvided two-thlrds (%) Interest in said lands, and the said 
Mrs. Mamie Newman is to own the other undivided one-thlrd interest in 
said lands. (2) Ail of said lands are to be chargea with the decree rendered 
by the said United States circuit court in f avor of M. Schwerin, with interest 
thereon from the date of said decree, together with the reasonable and neces- 
sary expenses whlch may hâve been Incurred since the taklng of the account 
in said cause, and whlch may hereafter be incurred by said M. Schwerin in 
paylng taxes and otherwise protectlng said property. Said decree and said 
expenses are a first lien on said land, two-thirds thereln being on the inter- 
est of Mr. and Mrs. Schwerin, and one-thlrd on the interest of Mrs. Mamle 
Newman. whlch is to be flrst pald and satlsfled when said land is sold, as 
herein afterwards provided, before any money is pald Mrs. Newman or Mrs. 
Schwerin. (3) In addition to the reasonable and necessary expenses pald by 
said M. Schwerin for the protection of said lands, Mrs. Mamle Newman shall 
also allow him $25 per month for looking after, protectlng, and selling said 
land, whlch shall be a charge on her one-thlrd Interest In said land alone, of 
equal dlgnlty and priorlty With the lien created in favor of said decree, said 
monthly charges being placed on the same footing as said decree, and to be 
pald in the same way as to Mrs. Newman's interest in said land. In con- 
sidération of said monthly allowanee or charge, said Schwerin obligates him- 
. self to look after said landSt protectlng them from trespassers, pay the taxea 
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on ^héiB.latta do w^atever Is necessary td t)roteet them and 'préserve the 
t^Bet" ilt Vfjfe àlsd agreed tba^t, M tûe, ïands should bc; boiight by said 
Sch^eWn foi'' liiore than the ariioûnt bf bis deereê, he shotild not be required 
to pay into. court any greater sum than necessary to pay 6ff the Interest of 
Mrs. Len^ Flnk In.such surplus. The sixth and last clause of said contract 
was M thèse t^ords: "In the eveiit said pfoperty at said commissloner's sale 
brlngs more than $21,000, and Is not bld off by said Sohwerin, or for him, 
or In hi§ interest, then thls agreemeixt beçomes nuU and void, and the rights 
of the parties hereto will be allowed^^o j^tçind and remaln as fixed by the 
said décrire bf said court, as though thls' agreement had never been entered 
Into." ïhîs agreement was duly slgned and duly iacknowledged by ail the 
parties, but was not reglstered. The master's sale pccurred Aprll 20, 1897, 
and be- reported the lands as sold to the défendant (appellee heve) the 
Central Land & Coal Company for the prlce of $21,100. He also reported 
that in pa,yment pf thls bld said copipapy had acknowledged satisfaction of 
the deoreë in favor of Morris Sehwè|ao for ^13,673.97, same having been as- 
slgned to said company by Schwerln, -and had paid in cash $742.60, and ex- 
ecuted notes for balance of bid, wltft the défendants F. G. and W. F. Nied- 
ringhaus as suretles. On May 24, 1897, thls report of sale was confirmed, 
and tltle vested in the Central Lan^ & C3pal Company, subject to a lien to 
secure unpai|i purchase money. Thaï decree then proceeded by reclting that 
it appearèd to the court that Mrs. Manilè Newman was the owner of one- 
half of the proceeds of the sale, after paying off the costs and the decree in 
favor pf Morris Schwerln, and that Mrs. Lena Flnk and Mrs. Victoria 
Schweriniwere each entltléd.tp cwie-fourth of such surplus proceeds of sale. 
It was then ordëred that the' master should pay the said parties the surplus 
fund arislng from said sale remalnlng In his hands as collected, "oue-fourth 
to Mrs» Victoria Schwerln or her counsel, :one-fourth to Mrs. Lena Flnk or 
her counsel, and one-half to Mrs. Mamie Newman or her counsel." A lien 
was declared upon Mrs. Ijfewman's share In favor of her counsel, and their 
fee flxed, by. agreement, at $750, and ordered tobe paid by the commlssioner 
out of the flrst mpneys comlng to Mrs. Newman, "except that the commis- 
sioner is ord.ered to pay to Mrs. Mamle Newman $150 out of the cash paid 
into courfc" It further appears that under some arrangement, not explained, 
the notes pf the purchaser were paid over on account of Mrs. Newman's 
interest, whlch wére afterwards discounted, and that by thls means Mrs. 
Newman receivçd her entlre Interest in the surplus arlsing from the sale 
prior to the flliug of thls bill on Jannary 8, 1898. 

The bill is somewhat inartlfleially drawn, and the learned counsel for 
complainants were evldently unlnformed as to ail the facts relating to the 
acquisition pf said lapds by the défendant the Central Land & Coal Company. 
The bill, however, substantlally charges that the said lands were bld ofC by 
Morris Schwerin, , or for him, within the true meaning and import of the 
agreement by 'which he was to either buy or cause said lands to be bought 
for himself andrhis cestui que trust, Mrs. Mamie Newman. It Is, in sub- 
stance, chargea that, for the purpose o£ concealing the facts that said prop- 
erty had been bôught "for hiffl," Schwerin had combined wlth the other de- 
fendants F. G. and W, F, Niedriugh^us, and their agent, the défendant 
Joseph B. ;john^n, and procuredi the said Johnson to ' bid same off in the 
name of the Ceiatral Land & Coal Company, there being in fact at that time 
no such corporation in existence; that,' after the sale had been confirmed, 
the said Schwerln and. his copfederates had procured the organization of a 
corporation under a New Jersi^ charter, they being the incorporators. It is 
then charged "uRpn information and bellef" that the arrangement made and 
ejQtered into by and between défendants was substantlally this: "The défend- 
ants Niedringhaus and Johnson were to pay and disoharge the sum of 
$7i426.03 In considération of an undlvldefl ome-thlrd pf the lands, and for the 
lien of $13,673.97 , défendants: MorrJs: Schwerln and wife. Victoria, were to 
recelve an undivlded two-thlrds of said lands. That the Central Land & 
Oml Company was organized for the porpose of the better carrying out 
of thls.arr^ugeinent, and for the fuirtfeeri purpose of concealing from com- 
plainants thèse facts; and that the stock of this company bas been appor- 
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tlonefl among défendants In about thèse proportions: The défendants Nled- 
rlnghaus are known to be the owners of large tracts of land in Cumberland 
and Fentress countles, as has already been stated, and It may be that thèse 
bave also been pooled under the aiTangement wlth défendants Schwerln, 
and that the stock of this company may hâve been apportioned so as to In- 
clude the Nledrlnghaus lands; but as to ail thèse facts the défendants are 
called npon to answer." The prayer of the blll Is that the sald lands be de- 
clared subject to the trusts of sald agreement, or that she bave relief 
against the shares of stock In the name of her trustée, Schwerin. 

The answer of Morris Schwerin, among other thlngs, says: That the 
Newman lands were covered wlth numerous confllcting clalms, some of 
whieh were held by the défendants Johnson and the Niedrlnghauses, or by 
varions corporations controlled by them; and that, belng anxious to settla 
ail confllets, he had entered into an agreement wlth the défendants as fol- 
lows: "It was agreed that a corporation should be chartered and organized, 
to be known as the Central Land & Coal Company, wlth a capital stock of 
$300,000. At the sale made by the commissioner In the case of Cother v. 
Schwerin, aforesald, the lands were to be bld In by or for sald Central Land 
& Coal Oompàny at the priée of $21,000; and, to enable it to make said pur- 
chase, défendant Morris SchlK'erin transferred to sald Central Land & Ooal 
Company bis judgment for $13,673.97, constituting a flrst lien on said lands. 
Therenpon, at sald sale, J. B. Johnson, for the Central Land & Coal Company, 
bld in Ûïe aggregate $21,100 for said lands, and in payment thereof receipted 
the judgment In favor of said défendant, which had been transferred and 
asslgned to It as aforesaid, and for the balance of its bid, being the sum of 
$7,426.03 after paying the sum of $742.60 in cash, they executed their notes, 
wlth défendants P. G. and Wm. F. Niedrlnghaus as security. Défendant 
Morris Schwerin assumed and agreed to repay to sald Central Land & Coal 
Company sald sum of $7,426.03, and in considération thereof, and of the 
transfer and assignment of hls judgment aforesald for $13,673.97, sald Cen- 
tral Land & Coal Company agreed to and did issue to said défendant one- 
half, or $150,000, of Its capital stock. The défendants Johnson and Nied- 
rlnghaus and the corporation which they represented also conveyed to sald 
Central Land & Coal Company ail thelr titles, clalms, and possessions In 
and to any of the land embraced withln the several grants in Cumberland 
county Involved In sald suit of Cother v. Schwerin, wlth the exception of 
certain tracts which they reserved; and in considération of and payment for 
such conveyance the Central Land & Coal Company Issued to sald défend- 
ants the remalnlng one-half of its stock, of the par value of $150,000." The 
Central Land & Coal Company and J. B. Johnson and F. G. and Wm. F. 
Niedrlnghaus join In a'separate answer, In which the agreement wlth Schwer- 
in is admltted in substantially the same terms. Schwerin dénies that this 
agreement was made with any purpose of def rauding complainants, and says 
"its sole, purpose was to make sald lands bring thelr value, to carry out the 
provisions of the contract between complainants and thèse défendants, and 
to enable the complainants to realize something out of the property over and 
above the amonnt of defendant's Judgment"; and that, but for such arrange- 
ment, the property would not hâve brought the amount of his decree. In 
respect to Mrs. Newman's knowledge of the matter, his answer states "that 
complainants, Newman and ■tvife, were advised, immediately after the sale, 
of the fact that said lands had not been purchased by défendant Morris 
Schwerin, but by the Central Land & Coal Company.' They also knew and 
Insisted at that tlme that sald défendant was interested in the Centi-al 
Land & Coal Company; y et they accepted thelr share, being one-half of the 
surplus arising from the sald sale, which amounted to over $3,000, without 
any objection or protest. "And défendants respectfully sobmit that said 
complainants cannot now be permitted to come In and repudiate said saJe, 
and clalm an Interest In sald lands, without at least paying back to défend- 
ants the ampnnt recelved by them from the proceeds of sale. And défend- 
ants rely upon the failure of complainants to repay the money recelved by 
them froin the proceeds of sale as a défense to thelr attempt to uow repudt 
ate and bet aslde as f uUy as If speclally pleaded." 

i09r.— eo 
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Upon the pleadlngs and proof tbe court _l)elow dlsml^sed the blll. yrom 
that déoreeçomiJalnaiits hâve appfôiled and àsslgned érror. 

J. H. AcMeni and Jolm A, Pitts, for appellants. 

Bobert Pritchard, for appellees. 

Before LUKTON, DAY, and SEVEEE3S[S, Circuit Judges. 

LtJEÏON, Circuit Judge, having inade the foregoing statement of 
facts, delivered the opinion of the court 

Under the admitted facts of this case it is most obvions that the 
défendant Morris Schwerin was the actual purchaser of the lands 
sold under the decree in the case of John H. Cother, Adm'r, against 
Morris Schwerin and others. His agreement with his associâtes in 
the promotion of a corporation to be known as the Central Land & 
Coal Company was, in substance and légal effect, that he would sell 
thesé lànds to that corporation for $150,000 in its capital stock. To 
cavvj out this plan, it was necessary that he should buy the lands at 
the pending sale. Most probably for the purpose of concealing the 
fact that he was the purchaser frbm the complainants, he arranged 
that the lands should be bid off in the name of the projected Com- 
pany by one of its promoters, and that he should pay the purchase 
price to the commissioner. This he did by transferring his decree 
to the flctitious corporation, and by subsequently paying the def erred 
purchase-money notes executed in its name. The plan was calcu- 
lated to mislead and decèive Mrs.,Néwman by iiiducing the belief 
that the land had been bought by a stranger, and not by Schwerin, 
and that she had, therefore, no interest in them. The third clause 
of the agreement distinctly provides that, "should said property be 
bid off by Schwerin, or for him, then he is to hold, or cause said prop- 
erty to be held, subject to" the uses and trusts therein stated. The 
property was "bid off by Schwerin, or for him," and came at once 
under the tenus of thè trust. That he was nôt obliged to bid more 
than 121,000 if more thpi that sum should be offered by a third per- 
hon, may be conceded ; and, if it had been showti that the property 
had been bought by a third person at a price in excess of |21,000, 
Schwerin would be under no further obligation by reason of his con- 
tract. So, if he had been limited. to a maximum, he might buy for 
himself, by bidding in excess of the maximum amount he might bid 
as trustée. But under the second clause of the agreement it was 
expressly provided thât hé might run up the property "to any price 
ûeéessary to buy said çroperty, he being unlimited as to the maxi- 
mum amount he shall bid in order to secure and purchase said prop- 
erty at said sale." The contention, therefore, that he was at lib- 
erty to buy for himself if his bid should exceéd the amount he was 
obliged to bid against a thitd përsbh, has no foundation. When 
Schwerin bought this property, or caused it to be bought for himself, 
he became a trustée for Mrs. Newman, and the lands in his hands 
constituted a trust estaté for tiiie uses and purposes deâned in the 
tîiir^ clause of the agreepiént set bilt in the statenient of the case. 
]$pt it is urgfd ver^ stréùuously tl^at the complainants are estopped 
to claim any interest in the lapdj having received one-half the sur- 
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plus purchase money arising from the sale. It îs very obvions that 
Mrs. Newman cannot be entitled to both tlie land and its proceeds. 
If she bas received her share in the proceeds of the sale with full 
knowledge of ail the facts essential to a reasonable exercise of her 
right to détermine whether she would conflrm the purchase by 
her trustée, Schwerin, and receive the proceeds of the sale, she 
should not be now heard to assert an interest in the land incon- 
sistent with her élection to take the purchase money. But, before 
she can be held to bave waived or conflrmed Schwerin's purchase of 
this property for himself, and in répudiation of her rights and his 
duties as trustée, it should clearly and fuUy appear that she knew 
ail of the facts and circumstances necessary to enable her to act in- 
telligently in respect to her interests. In neither the report of sale 
nor the decree conflrming it and directing that she should be paid 
one-half of the proceeds of sale was there anything to indicate that 
Schwerin was himself the purchaser, or that it had been bought for 
hira. Indeed, the report of sale and the decree of distribution pro- 
ceeded upon the assumption that the property had been bought by 
a third person. She had, therefore, a right to suppose that the trust 
agreement between herself and Schwerin had become null and void 
by the purchase of the property by a third person, and that the pro- 
ceeds of sale were properly distributable upon the basis of the 
rights of the tenants in common as flxed in the original decree inter 
partes. It was Schwerin's duty to exécute the trust according to 
its terms. If he bought the property for himself, or had it bought 
in pursuance of a personal arrangement which would defeat Mrs. 
Newman's plans for the préservation of her interests, it was his duty 
to hâve fully advised her; and she was under no duty, under the 
circumstances, to inquire bçfore acting upon the truth of the as- 
sumptions of the decree of distribution. 2 Perry, Trusts, §§ 850, 
851; Eandall v. Errington, 10 Ves. 423, 427. 

Acquiescence cannot be inferred from the mère receipt of the pro- 
ceeds of a sale which purportedto be to a third person. To operate 
as an acquiescence in the purchase of the lands by Morris Schwerin 
for his own purposes, and free from the trusts upon which he had 
agreed to buy, it must be shown that Mrs. Newman had full and ex- 
plicit knowledge that the lands had, in fact, been bought by Schwer- 
in, and not by a stranger. Acquiescence is a défense which must 
be made out fully, clearly, and satisfactorily by the party setting 
it up. That it may be made out by circumstances may be conceded. 
There is in this record no direct, positive évidence bearing upon this 
question, and no such circumstances as to justify us in holding that 
such a défense is made out by that degree of full, distinct, and sat- 
isfactory évidence which should be required when a trustée défends 
his breach of trust by asserting the acquiescence of his cestui que 
trust in his own wrongful conduct. The agreement by which 
Schwerin should hold a one undivided one-third interest in thèse 
lands in trust for the complainant Mamie Newman is binding upon 
him, and upon ail who took the lands under him, except a purchas- 
er for value, in good faith, and without notice of the trust. The 



948 100 FEDERAL REPORTER. 

défense qf innocent purchasers -f or value and in good faith is a dé- 
fense wMch must be explicitly made by plea or answer. Notice 
should be deuied in the fullest and clearest manner. Pom. Eq. Jur. 
§§ 784, 785; High v. Batte, 10 Yerg. 335; Smitheal v. Gray, 1 Humph. 
491, 34 Am. Dec. 664; Harris v. Smith, 98 Tenn. 294, 39 S. W. 343; 
Boone v. Chiles, 10 Pet 176, 211, 9 L. Ed. 3S8. The answer of the 
Central Land & Coal Company contains no such défense. The réf- 
érences in the answer of that company to the contract between Mrs. 
Newman and Morris Schwerin are indefinite and evasive. Notice of 
that agreement should hâve been denied in the fullest and clearest 
manner, as well as of ail circuinstances referred to in the bill from 
which notice might be inferred, and the answer should include ail 
those particulars wbich are necessary to constitute a bona flde pur- 
chaser. Pom. Eq. Jur. § 785. The answer is grossly détective in 
ail that is necessary to the proper making of such a défense. 

When was the stock bf the corporation issued to Schwerin? It 
may hâve been issued after the filing of Mrs. Newman's bill from ail 
that appears. We conclude that the Newman lands are subject to 
the trust of the agreement, and that the Central Land & Coal Com- 
pany must be declared to hojd an undivided one-third of the lands 
obtained from Schwerin through and under the judicial sale made 
April 20, 1897, subject to the trusts stated in the agreement of Feb- 
ruary 11, 1897. Inasmuch as Mrs. Nevnnan seeks equity, she must 
do equity. The purchase money received by her must be paid back 
to the défendant Schwerin, and a lien upon her interest in the land 
should be declared to secure it. If within a reasonable time, to be 
settled by the court below, she doel not pay into the registry of the 
court the purchase money received by her, the court should direct a 
sale of her undivided interest in the land recovered herein, or so 
much as may be necessary for the purpbse of restoring to défendant 
Morris Schwerin the purchase money so unadvisedly received by her. 
With respect to the liability of Mrs. Newman's lands for her one-third 
of the decree in favor of Schwerin tbis court makes no direction, as 
that liability is fixed by the trust agreement itself, and the court bas 
not been called upon to enf orce it by any pleading in this cause. 
The costs of the court below and of this court will be paid by défend- 
ants Schwerin and the Central Land & Coal Company. 
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SWAN & FINCH CO. v. UKraîD STATES. 

(Carcuit Court, S. D. New York. April 18, 1901.) 

No. 2,823. 

CnSTOMS DUTIES— FiSH Olli— COD OlL. 

The term "flsh oil," as used in the revenue act of 189T, par. 42, preserib- 
ing the duty to be paid on imports of "seal, herring, whale and other 
fish oil, not speclally provided for," covers ail oil made from any flsh or 
any part thereof, including oil made from the Uvers of cod aiul other 
fish of the cod species. 

Appeal by the importera from a décision of the board of Unit- 
ed States gênerai appraisers, which aiïirmed the classification by 
the collector of customs as to the importations in question. 

Jacob Fromme, for appellants. 
D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandise in question com- 
prises oil made from the Uvers of the cod and other fish of the cod 
species. It was assessed for duty, under the provisions of para- 
graph 42 of the act of 1897, at eight cents per gallon, for "seal, 
herring, whale, and other fish oil, not speclally provided for," and 
claimed as free, under paragraph 568 of said act, as "oils (excepting 
flsh oils), such as are commonly used in soap making or in wire 
drawing, or for stuffing or dressing leather, and which are fit only 
for such uses, and not specially provided for." It is unnecessary 
to consider the contention of counsel for the government that this 
oil is applied to, and is fit for, a great variety of uses other than 
those named in paragraph 568, or his further contention that this 
oil is commercially known as flsh oil. Counsel for the importers 
has failed to show any such use of the term "cod oil" to designate 
oil made only from the livers of cod flsh as to constitute a trade 
désignation. 

Apparently congress, in providing for flsh oil, did not hâve in 
mind any commercial désignation such as is attempted to be shown 
herein. It provided for "seal, herring, whale, and other flsh oil." 
But the witnesses for the importers say that neither seal oil nor 
whale oil is a flsh oil commercially, and that the only oil commer- 
cially known as "flsh oil" is the oil of the menhaden and of the 
herring, where the oil is taken from the entire flsh. Whale oil is 
made from blubber only, and halibut oil, another kind of flsh oil, 
is made from the head and the bones of the flsh. The meaning of 
the term "flsh oil," as a descriptive term and in its ordinary sensé, 
is further shown by the witnesses for the importers, one of whom 
States that "flsh oil is made from any cheap fish that produces an 
oil where oil enters into the construction of the fish or any part of 
the flsh"; while another says that he would not undertake to say 
that the term "fish oil" did not include oil made from any part of 
any flsh. If a person orders flsh oil, without specifying what kind 
he wants, he gets menhaden oil; but if he wishes any of the other 
kinds of flsh oil, including cod oil, he orders them by the spécifie 
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name, stating the kind wanted. "Fish oil," then, is the generic 
term in trade and commerce. The spécifie term "fish oil" is gen- 
erally applied to menhaden, because the greater quantity of fish 
oil is made from the menhaden. The term "fish oil" has heen used 
to cover cod oil in prior décisions of the board since 1892. See 
U. S. V. Welles, 23 G. G. A. 210, 77 Fed. 411. Therefore congress 
must be presumed to hâve intended to use this term as it has been 
ordinarily employed and understood for maûy years to designate 
ail oils made from the fish or from any part thereof, including there- 
in cod oil. The décision of the board of gênerai appraisers is af- 
firmed. ' 



GENERAL ELECTRIC 00. v; STAR BRASS WORKS. 

(Circuit Court, W. D. Michlgan, Southern Division. March 21, 1901.) 

Patents — Infeingembîtt. 

The Anderson patent. No. 412,155, clalm 8, for improvement in the 
durabllity of trolleys for electric rallway service, held not anticipated, 
and infringed. 

In Equity. 

Betts, Betts, Sheffleld & Betts (Knappen & Kleinhans, of counsel), 
for complainant. 
Fred. L. Ghappell, for défendant. 

WANTY, District Judge. This is a suit brought for the infringe- 
ment of the eighth claim of patent No. 412,155, issued October 1, 
1889, to Albert Anderson, for improvement in the durability of 
trolleys for electric railway service. The eighth claim is as follows: 

"The combinatlon, wlth a trolley frame and trolley wheel, of metallic 
conductlng brushes, g2, between the hubs of the trolley wheel and the said 
frame, to operate substantlally as descrlbed." 

This part of the device is for means of conveying the electric car- 
rent from the grooved conducting wheel to the trolley frame from 
the under aide of the overhead conductor. The brushes referred to 
in the claim consist of strips of spring copper attached at one end and 
free at the other, and they bear with spring pressure on the end of 
the trolley-wheel hub at a point between the hub and the embracing 
frame. The problem which confronted the manufacturers of electric 
raiiways which was solved by this invention of Anderson is set out 
in the opinion of Judge Kirkpatrick in the case of Greneral Electric 
Go. V. Kahway Electric Light & Power Co. (G. G.) 96 Fed. 563, where 
it is held that the patent hère in question overcame the obstacles; 
and the évidence in this case shows that the method of conducting 
the carrent by thèse metallic conducting spring brushes between the 
ends of the hub of the wheel and the trolley frame is of great utility, 
and has been universally adopted. 

The défenses are — ^First, substantial anticipation of the patent; 
and, second, that the defendant's structures do not infringe. 

None of the patents introduced in évidence hâve the combination 
stated in the eighth claim, which is for "the combination, with a 
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trolley frame and trolley wheel, of metallic conducting brushes, g2, 
between the hubs of the trolley wheel and the said frame." It is 
pointed ont by the défendant that the Van Depoele patent, No. 
396,310, issued January 15, 1889, shows brushes pressing on the side 
of the trolley wheel for the transmission of the current. In this 
Van Depoele structure the conducting springs are on the outside of 
the trolley frame, and exposed to mechanical and electrical injuries, 
besides having the bearing on the periphery of the wheel, where 
there is the greatest wear. This patent was considered by Judge 
Kirkpatrick in the case referred to, and he held that the eighth 
claim of the Anderson patent waa not anticipated by the Van 
Depoele device, and I am of the same opinion. The Van Depoele 
patent, No. 408,638, issued August 6, 1889, was also referred to as 
anticipating the patent in suit. In that patent Van Depoele had 
two hinged bloeks, held together by a small coiled wire spring at the 
top, which spring brought the bloeks in contact with the sides of the 
hub. This patent was also introduced in évidence before Judge 
Kirkpatrick, who, in referring to it, used this language: 

"It needs but a careful observation of the apparatus set out In the remaln- 
Ing Van Depoele patent. No. 408,638, combined wlth a knowledge of what 
the requisites for a successful contact device are, and an understandlng of 
the Improvements sought by Anderson and allowed by hls Invention, to hâve 
It apparent that there Is much différence between Van Depoele's contact de- 
vice and the Anderson combinatlon. There are différences In structure and 
arrangement of the two devices. The spring force is dlfferently applled. 
The shape of the contacts is différent, as well as the point of contact be- 
tween the trolley wheel and the contact devices. The want of simllarlty be- 
comes more évident when we understand the needs of the art; what Ander- 
son, by hls peculiar construction and Improved contact arrangement, did; 
and whereln the Van Depoele device falled.' 

In the Curtia & Crocker patent the brushes do not bear upon the 
hub of the wheel, and are not locked between the frame and the 
wheel 80 as to be protected; and the same can be said of the Curtis 
& "Wheeler patent, which is protected by a cap or covering for the 
commutator and brushes, which would be impossible in a successful 
trolley. Thèse are the patents relied upon on the argument as 
showing anticipation, but they do not anticipate the eighth claim of 
the Anderson patent, nor do any of the patents introduced in évi- 
dence by the défendant, as in none of them do we flnd the contact 
springs or brushes "between the hubs of the trolley wheel and the 
frame," for the purpose of conducting the current, and being in a 
protected position. I think the patent is valid. 

The eighth claim is broad, and covers the combination of the 
brushes, g2, between the hub and frame of a trolley wheel, for the 
purpose of conducting the current, and for the protection of the 
brushes, and is not limited to an eye encircling the pin or a trolley 
wheel having an insulating bushing, and, in my judgment, both struc- 
tures of the défendant infringe. The flrst structure is an exact copy 
of the Anderson patent, made without notice that it was patented. 
When notice of infringement was served, the structure was changed 
so that the eye in the end of the spring or brush was eut away so 
as to form a fork, and a washer inserted with lugs corresponding to 
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tbe portions eut away, which fit in the end of the fork, and make thé 
eye complète^ encircling the pin or spindle. The brushes, springs, or 
forkB Ibetween the hubs of the trolley wheel and f rame are retained, 
and thedevice infringes the eighth claim of the Anderson patent. 

The complainant is entitled to a decree in the usual form, but no 
accounting for profits and damages before notice was served on the 
défendant. 



FLEMING et al. v. LAY et al. 

(Circuit Court of Appéàls, Slxth Circuit. June 10, 1901.) 

No. 880. 

1, PAKTNBRBHn'— BSSBNTIAL ELEMENTS OF CONTRACT— SHAEING OF LOSSES. 

The several owners of tugs employed In the towlng business at the 
j^ame port formed an association, selectlng a manager who handled and 
managed ail the vessels, coUected the earnings, paid ail the expenses; 
and distrlbuted the profits of the business among the members in pro- 
portion to the agreed value of the vessel or vessels owned by each. 
Held, that such association was a partnership, each member of "which 
was responsible for the proper performance of a service contracted for 
by any one of the vessels» and Uable for a loss occasloned by her négli- 
gence or unsklllful navigation; an agreement to share losses being im- 
plled by law from the other terms of the contract, although not ex- 
pressly Incorporated. 

a SalVAGB— RiGHT TO COMPENSAtlON— TU8 ASSOCIATION. 

A tug-Une association was formed by the owners of ail the tugs oper- 
atlng from a certain port, the agreement providing that the vessels 
should be uhder» a common management, and thelr net earnings should 
be dlvided upbn an agreed basls. One of such tugs, by négligent naviga- 
tion, caused the strandlng of a schoonér which she was towing in a 
place of great péril, and procured other tugs and vessels of the associa- 
tion to corne to her assistance. With thelr aid the schoonér and the 
greater part df her cargo Wère saved, wlth some loss and damage. Beld 
that, whether the association be régarded as a partnership or not, the 
services performed by the . asslstlng tugs were rendered to the associa- 
tion, and pot to the schoonér, and that she was not Ilable therefor. 
8. Same— Suit for Compensation. 

The fact that, in the adjusttnent of Insurance and gênerai average 
between the schoonér, insurers, and cargo owner, a charge for the sal- 
vage services was taken Into account, would not render the schoonér 
Uable for spch services at suit of the owners of the tugs, being a matter 
wlth which the latter had no concem, nor would It constitute an admis- 
sion of llabllity on the part of the schoonér, entitled to weight, where it 
appears that her owners were not at the tlme advlsed of the relations ex- 
istlng between the several tugs. 

Appeal fronji the District Court of the United States for the 
Northern District of Ohio. 

Harvey D. Goulder, for appellants. 
Roger M. Lee, for appellees. 

Before LUETON and SEVERENS, Circuit Judges, and THOMP- 
SON, Distriét Judge. 

SEVERENS, Circuit Judge. This is a suit in admiralty, brought 
by the libèlànts, who describe themselves as compdsing a voluntary 
association callëd the Sandusky Harbor Tug Line, against Plem- 
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ing, McCarthy, and Windmuller, as owners of the schooner Schuyl- 
kill, and the Mastodon Iron Company, an Illinois corporation, owner 
of the cargo of the Schuylkill, in a cause of contract, to recover 
for services performed by the tug Buffialo, owned by Henry Lay, 
John Lay, and Woodford, the tug John E. Monk, owned by Henry 
Lay, Ditche, and Mehling, the tug Dan Conelly, owned by Groch, 
the scow Onward and the steamer D. Dussault (the latter two be- 
ing lighters) in rescuing from péril the Schuylkill and her cargo. 
The libelant Jacob Lay was joint owner with John Lay of the 
tug Edward Fiske, the other tug managed by the association, but 
which did not participate in the services. The circumstances of 
the péril and the services, as alleged in the libel, were as follows: 
The Schuylkill, laden with a cargo of iron ore, while on a voyage 
to the port of Sandusky, was stranded on a reef on the southem 
extremity of Bass Island, in Lake Erie, where she was in an ex- 
I)osed position and in grave péril. Thereupon the Buffalo, the 
John E. Monk, the Dan Gonelly, the Onward, and the D. Dussault 
were sent by the libelants, as is alleged, to reseue her. In this, 
after prolonged efforts, they succeeded, and the Schuylkill, some 
portion of her cargo having been jettisoned and other portions 
lightered, was taken into the port of Sandusky, from whence, after 
discharging her cargo, she was towed to Détroit by the Dan Con- 
elly for repairs. This latter service is included in the charges 
which the libelants seek to recover. The défense was that the 
Sandusky Harbor Tug Line was, in fact, a partnership of the own- 
ers of the tugs above named, which were managed and controlled 
by Henry Lay, to whom that authority had been delegated; that, 
as the Schuylkill approached the harbor of Sandusky, the Dan 
Conelly was sent by Henry Lay, acting for the association, to tow 
her in, and that while doing this the Schuylkill was, through 
the culpable négligence of the Dan Conelly, stranded upon the 
reef as stated in the libel; that, after several unsuecessful ef- 
forts to get the schooner off, thé Dan Conelly proceeded to Sandusky 
for assistance; that, on the disaster being reported to the associa- 
tion, its manager dispatched the tugs and lighters before men- 
tioned to help the Dan Conelly in relieving the schooner from 
her péril; and that the services which they rendered are those 
sued for in the libel; and it is contended that thèse services were 
not rendered under any employment by the schooner, but were 
supplied in aid of the Dan Conelly and its owner, and, directly 
or indirectly, for the benefit of the association. It sufficiently 
appears from the libel and the testimony that the owners of thèse 
tugs, having found from expérience that their independent action 
in running out simultaneously to answer calls from vessels about 
to enter the harbor produced discord and loss, entered into an 
agreement to form an association, under the name of the San- 
dusky Harbor Tug Line, which should, by its manager, handle and 
manage ail the tugs, collect ail the eamings, pay ail the running 
expenses, and distribute the profits of the business among the 
owners of the tugs in proportion to the valuation of the tugs, 
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whleh wa» flxed by the agreement. It appears, aleo, tJiat in prao- 
tioe it «ometimes happened tbat the captaius of the several tuga 
Bometimes coUected tiie maney due for a particular service at 
the time it was rendered, but in such cases they reported and 
paid it orer to the manager. It also appears that frequently the 
amounts necessary to pay the crews and other rnnning expenses 
were paid to and disbursed by the captains for thèse purposes. 
It does not appear that any express agreement was made in re- 
gard to settling for losses which might be incurred by the sereral 
tugs in the prosecution of the business, or that any occasion had 
ever arisen for dealing with such a contingency. Upon this state 
of facts is presented the question whether the association was a 
partnership. 

The law in respect to the fact» necessary to constitute the 
relation of partnership has been at times in a somewhat unsettled 
state in many jurisdictions, but in the décisions of the suprême 
court of the United States we do not flnd any substantial varia- 
tion of the doctrine expressed by Mr. Justice Gray in delivering 
the opinion of the court in Meehan v. Valentine, 145 U. S. 611, 
12 Sup. et. 972, 36 L. Ed. 835, wherein he said, at the opening of 
the opinion^ that "the requisites of a partnership are that the 
parties must hâve joined together to carry on a trade or adventure 
for their common beneflt, each contributing property or services, 
and having a community of interest in the profits"; and, again, 
after discussing the authorities: "In the présent state of the law 
upon this subject, it may, perhaps, be doubted whether any more 
précise gênerai rule cah be laid down than, a» indicated at the 
beginning of this opinion, that those persons are partners who con- 
tribute either property or money to carry on a joint business for 
their common beneflt, and who o'(vn and share the profits thereof 
in certain proportions." In the case of Ward v. Thompson, 22 
How. 330, 16 L. Ed. 249, referred to by Mr. Justice Gray in con- 
nection, with the first of the above quotations, the décision tumed 
upon the question whether, by the stipulations contained in a 
contract between the parties relating to the employment of the 
steamer Détroit during the years 1852-53, a partnership was cre- 
ated. The material facts were thus summarized by Mr. Justice 
Grier: 

"The Wards contribnted a steamboat, to be put Into a Une for frelght and 
passengers, whlch had also a contract for carrylng tiie mail. Thompson 
contrlbuted the good wiU of an e^abllshed Une, together with hls care, skill, 
and expérience. He Is to hâve the gênerai management of the business, and 
the sélection of the ofiBcers andérew; but the clerk, or recelvlng and dls- 
bnrslug agent, Is to be appolnted by the Wards, and to be under their 
control. The recelpts of the steamer are to be applled (1) to pay expenses; 
(2) insuranee; (3) six thousand dollars to Ward; (4) three thousand dollars 
to Thompson; (6) the balance of the profits to be equally dlvlded." 

The learned justice then proçeeds to say: 

"Hère we hâve eyerythlng necessary to constitute a partnership: First» 
the parties hâve Jplnejl together tp carry on a certain adventure or trade 
for the*r mutual profit, — one contributing the vessel; the other hls sklU, 
labor, and expérience, etc. Second, there U a communion of profits ou a 
flxed ratio." 
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It is extrémely difflcult to distinguish that case from the présent 
in any essential particular. In that, the Wards contributed their 
vessel, and Thompson contributed his skill and labor. In this, the 
parties each contributed a vessel and their skill and labor. In 
that, one of the parties managed the business. So, in this. In 
that, the running expenses were paid out of the joint earnings. 
It was so hère. The net earnings were divided between the par- 
ties contributing, and that was the stipulation hère. What is of 
great significance, in both cases the profits were owned by ail the 
parties, and they shared in them as principals. None of them 
received, as agent or in any other capacity, a sum out of profits 
which belonged to others. Moreover, in the case before us, the 
owner of each of the tugs was, by reason of his sharing in the 
ultimate profits, interested in ail the sums earned in the opéra- 
tions of each, and correspondingly the opérations of each were 
in the gênerai business of ail. It is net important that the minor 
stipulations in contracts of partnership vary. The subordinate 
incidents may differ, but, if the enterprise is aimed to secure a joint 
profit which is to be divided between those contributing to the 
business as principals, the distinguishing features of a partnership 
exist. If it foUows from the existence of a partnership that each 
should hâve the power of agency, it may be answered in the prés- 
ent case that each has delegated his power in that regard to the 
gênerai manager, who thereafter by consent exercises the powers 
of each. Indeed, such délégation of power to a common agent 
is not an infrequent incident to the business of partnerships. It 
is not material that there should be any express stipulation that 
the losses should be borne equally in order to create a partner- 
ship. Indeed, some of the authorities hold that it is not essential 
to a partnership that there should be a liability to share losses. 
However that may be, the failure to make an express agreement 
upon that subject is not important, for the liability will be implied. 
"Except in cases speciflcally provided for by statute, an agreement 
to share profits, nothing being said about. losses, amounts prima 
f acie to an agreement to share losses also, for it is but f air that 
the change of gain or loss should be taken by the same persons; 
and it is natural to suppose that such was their intention, if they 
hâve said nothing to the contrary." 1 Lindl. Partn. (Wentworth's 
Am. Ed.) 12, and see English and American cases there cited; 
Bank t. Gallaudet, 120 N. Y. 298, 24 N. E. 994. The last of the 
above quotations from the opinion of Mr. Justice Gray seems to 
us to express with great exactness the rule of law upon the sub- 
ject as deduced from the décisions of that court, as well as that 
resulting from the modem décisions elsewhere. Vandewater v. 
Mills, 19 How. 82, 15 L. Ed. 554; Berthold v. Goldsmith, 24 How. 
536, 16 L. Ed. 762; Beauregard v. Case, 91 U. S. 134, 23 L. Ed. 
263. Applying that rule to the présent case, it must be held that 
a partnership was created by their agreement. It is sometimes 
said that, in order to constitute a partnership, the parties must 
hâve intended to assume that relation towards each other. But 
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by this ît Î8 meant to say they must hâve intended to make such 
stipalations as in law constitute a partnership, and not that they 
intended the conclusion without regard to the conditions upon 
which it résulta as matter of law. It certainly cannot be meant 
to say that, where the parties hâve entered into an agreement 
which contains aJl the incidents of a partnership, the mère unex- 
pressed mental appréhension of its etfect will control the légal 
conséquence. "If," says Lindley, "they hâve in fact stipulated for 
ail the rightS of partners, an agreement that they shall not be 
partners is a useless protest against the conséquences of their real 
agreement." 1 Lindl. Partn. (5th Ed.) 11. 

It should be observed in this connection that the libel is framed 
upon a theory which involves the existence of a partnership be- 
tween the libelants. One of their number, Jacob Lay, had other- 
wise no légal relation to the matter of the suit except through his 
joint interest in the business of the association, and, if the in- 
terest was joint, its profits would be joint. He was not an owner 
of any of the vessels whose services are sued for. 

If the fact was that thèse tug owners were in partnership, it goes 
far to a détermination of the controversy. It was the duty of the tug 
which had stranded the schooner by its négligence, and, through 
it, the duty of the association, to relieve the vessel from the péril 
in which it had beèn placed. Not only this; it was for the common 
interest and benefit of them ail that the vessel and cargo should 
be saved from the destruction which threatened them. For such 
services rendered in such circumstances no liability would rest 
upon the sChooner. The Clarita and The Qara, 23 Wall. 1, 18, 
23 L. Ed. 146; The Samuel H. Crawford (D, G.) 6 Fed. 906; The 
Charles E. Soper (D. 0.) 19 Fed. 844. And a request by the schoon- 
er that the duty owed her should be performed would not give 
rise to an obligation to pay for it, nor would a subséquent promise 
to pay rest upôn any valid considération. There is no claim that 
there was any promise to pay ifiade at the time. We hâve, there- 
fore, no occasion to détermine whether the resuit might be altered 
if there was a promise to pay which moved the rendering of the 
services. 

But, independently of the question whether there was a part- 
nership betwèen the owners of the tugs, we think a like resuit 
must f ollow. Thèse owners had joined in an association for a 
common business. They controlled the supplying of tugs to vessels 
needing thèse services. The vessels had to take whichever one 
was sent. Ail the tug owners were concerned, not only in the 
profits, but also in the efficient service of those in the association. 
We quite agrée with the court below in saying that it was a nat- 
ural thing, and one to be expected, that they would go to the re- 
lief of their associate when his tug was in trouble, and threatened 
with a serious disaster, which might involve the destruction of the 
ship, its cargo, and the lîVes of the crew. And we hâve no idea 
that they had any understanding that in doing so they were work- 
ing for hire for the schooner. Or, if they made calculation of 
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pecuniary advantage, it could not then be known but that the 
conséquences of the threatened losa might ail rest upon the owner 
of the tug, and thty might well think of danger to themselves. 
And what was said by the captain of the Dan Conelly when he 
left the stranded schooner to go to Sandusky for help enforces 
the moral probability arising upon the duties and motives of the 
situation. He said to the captain of the schooner: 'We got you 
on, and we will hâve to get you off. I will go and get some San- 
dusky tugs, and pull her off." In either aspect of the relation of 
the owners of the tugs to each other, we agrée with the court 
below in its conclusion of fact that there was no employment 
by the schooner of the tugs, for the services were rendered with- 
out any expectation of payment by the schooner. 

There is more doubt about the charges for the services of the 
lighters. The évidence in regard to their employment is conflict- 
ing. They were not aspociated in the tug line, and were not under 
the same duty. As to whether they were employed by the captain 
of the schooner or by the association we are somewhat uncertain. 
It appears that they were paid by the association, but we are in- 
clined to believe that the payment was made upon the request 
of the captain of the schooner, and upon his promise to refund. 
If this be 80, it would seem to imply that the lighters were em- 
ployed by him. Upon the whole, we hâve concluded to allow the 
claim for thèse services. 

Thèse conclusions seem to us to dispose of the controversy. 
But it is contended by counsel for the appellees that whatever 
our conclusions might be upon the questions whether there was a 
partnership between the owners of the tugs, and whether the tugs 
were employed for hire by the schooner or were performing a 
service in their own duty or interest, there are other grounds on 
which the claims of the libelants may be supported. The chief of 
thèse is in the following facts: Directly after the schooner was 
repaired at Détroit, and preparatory to a settlement with the insurers 
as well as to adjust the loss which had ensued between the inter- 
ests entitled to and liable to make contribution on account of the 
loss, the owners obtained an adjustment upon gênerai and par- 
ticular average. In the statement oï the adjuster there were in- 
cluded in the list of the expenditures and sacrifices of the Schuyl- 
kill the items for which this suit is brought, save that a part only 
of the présent claims for the Dan Oonelly were so included; and 
that adjustment was made the basis of the settlement with the in- 
surers. Two months after that, the owners of the schooner flled 
their libel in the district court for the Northern district of Ohio, 
against the Dan Conelly, to recover the damages sustained by the 
stranding of their ship through the négligence of the tug. Groch 
appeared as owner, and filed a pétition for a limitation of his lia- 
bility, alleging his freedom from fault. The tug was appraised at 
f2,0Ô0, and, upon his giving bond, the tug was discharged. The 
case proceeded to a hearing; the liability of the tug and the right 
to the limitation of liability were established; the damages were 
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^Eounâ to be $3,640, to be liquidated,by tbe payment of $2,000, the 
àppr»isêâ value of the tug, with the interest thereoiji, amottntiag in 
ail, to the date of the decree, to $2,909.33. ItJs claimed that the 
damages found to hâve been sustained by the Schuylkill included 
the items of service for which the présent suit was brought. This 
is sought to be established by référence to the proceedings for aver- 
age and the settlement vnth the insurers above mentioned, and to 
the libel and decree in the former case. The libel in that case, 
af ter narrating the employment of the tug and its négligence in 
stranding the schooner, proceeded to state that "the tug was unable 
to pull l}er off; other tugs were employed; the life-saving crew 
from Marblehead also came to her assistance; ladders were pro- 
cured with extra laborers, and, after lightering some two hundred 
tons of her cargo, the water having arisen somewhat, she was taken 
off thp reef and towed into Sandusky"; "that the loss and damage 
to tte said vessel, including the value of six tons of cargo jetti- 
soned, amounted to the sum of $3,225.61, besides which the said 
schooner was necessarily detained. in getting off the reef and in mak- 
ing rçpairs, rendered necessary by thie damage, for a period of 

— days, to the further damage of her owners, the said libelants, 

in the further sum of |606, making together a loss and damage to 
the owners of said vessel to the amount of |3,825.61." The owner 
of the cargo was a co-libelant, and claimed an interest in the above- 
stated sum by reason of its liability upon the adjustment in gên- 
erai average. The libel further stated that certain insurance com- 
panies had paid the following sums upon said adjustment, as fol- 
lows: 'Èxe Western Insurance Company, $580.91; the Louisville 
XJnderwrîters, $697.10; the Commercial Union Assurance Company, 
$697.10,— "whereby each of said companies acquired an interest in 
the claim herein sued for"; and the libel prayed for a decree "for 
their aforesaid damages, with interest and costs." It will be ob- 
served that there was no statement of the amount of expenditure 
for salvage,services, nor were they included in the statement of the 
loss and damage to the vessel. Upon the hearing, the gênerai and 
particular average adjustment was produced by the libelant, and 
Fleming, one of the owners, being examined as a witness, testifled 
as follows: ' 

"Q. You say thèse blUs marked Exhiblt H, 1 to 6, Inclusive, hâve not been 
paW yet? (The blUs referred to are for the services of the tugs and lighters 
as contained In the statement of the adjuster.) A. No. Q. Why not? A. 
Because It ■Wàs a question on my part who they were Incurred by, — whether 
by the vessel or Mr. Groch. Q. You hâve Introduced them In évidence hère 
as part of your loss, hâve you? A. Not necessarily. Q. Do you make any 
clalm on them? You must ,have Introduced them for a purpoae. A. I think 
I am amenable for the bllls If action were brought against me. Q, Then 
you clalm you ought to recover for thèrn In this suit against the tug? A. 
Well, that dépends. Mr. Groch may havc undertaken to pay them himself. 
I wlU leave that for my attomey to détermine." 

We are left without information as to whether they were alloved 
by the commissioner or the court. Although some parts of the 
commissioner's proceedings were introduced in évidence, there ia 
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nothing which shows how he dealt with thèse items. If his report 
included them in the damages, it was easy to prove it. As the bur- 
den was on thèse libelants to make out that fact (if it be material 
hère), and it is not shown, the presumption must be that they were 
not included. But it is said that the amount allowed, compared 
with what was claimed, proves it. It appears that the sum claimed 
— $3,225.61 — as the "loss and damage to the vessel" is the same as 
the total amount of the bills as stated by the adjuster in making 
the averages. Why this sum was put forward as the amount of 
damages claimed in the libel we are at a loss to understand. The 
owner of the tug was not concerned with those proceedings, and 
was in no manner bound by or affected by them. The whole 
amount claimed, including damage, was $3,825.61. The sum al- 
lowed was $3,640. As we hâve no proof of the particulars of which 
this allowed amount was made up, it would be a mère conjecture to 
say that it included the salvage services. The fact is not, there- 
fore, concluded by the decree, nor is it established by convincing 
proof. Moreover, the presumption in the absence of proof which 
was accessible is, as we hâve said, the other way. Other considér- 
ations are applicable to this subject. Thèse libelants, including 
the défendant in the former suit, were strangers to the adjustments 
in gênerai and particular average, and with the insurers. It was 
a matter of indifférence to them upon what basis those adjustments 
were made. The latter neither increased nor diminished the 
amount of recovery in the former suit, but they were properly al- 
leged to enable the court to dénote upon the record the trusts and 
the amount thereof to which the recovery would be subject, in or- 
der to guide it in disposing of the funds. To the adjustment upon 
the avérage the only interests entitled to représentation were the 
schooner, the freight, and the cargo, and in the settlement of the 
Insurance only the insurer and the insured. In the adjustment it 
seems that the gênerai rule was recognized that salvage services 
are to be taken into the reckoning, and, so far as we know, no in- 
quiry was made as to whether the particular facts of the case were 
taken into considération in allowing thèse services as gênerai char- 
ges in favor of the Schuylkill. Whether, in view of the fact that 
such services had been rendered, and the beneflt thereof was rep- 
resented by the vessel, the circumstances in which they were ren- 
dered should hâve affected the adjustment, we hâve no occasion io 
inquire. With regard to the settlement with the insurers, it was 
equally indiffèrent to the party or parties liable for the tort how 
the settlement was made, — either in whole or in part. The lia- 
bility of the tug was for the damages it had inflicted. If they had 
performed salvage services, that fact should hâve gone in mitiga- 
tioû of the damages, or, rather, should not hâve been allowed for. 
And this, as we are inclined to think, in the absence of any persua- 
sive proof to the contrary, was what happened. Our conclusion upon 
this gênerai subject is that there was no obligatory effect due to 
the proof of the proceedings referred to. But perhaps, if they led 
to any definite conclusion, they might be referred to for their pro- 
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bative eflect as indicatîng an admission on the part of the owners 
qt tibie Schuylkill that they we^e lîable to pay for the charges sued 
for. However, we think that eflect is slight. The proof shows that 
ail along the owners hâve been iii doubt as to where the légal lia- 
bility rested, and that their admissions, if we call them such, were 
made with réservation. Their ohly eflect upon any question in the 
case would be to reflect back iipon the inquiry as to whether the 
schooner employed the tugs or the lighters in such sensé as made 
her liable to pay for the services in question, and upon that subject 
we hâve already expressed our opinion. 

Another point made in behalf of the libelants is that although 
no agreement for employment was made, still if the services were, 
in fact, rendered, with the knowledge and acquiescence of the re- 
spondents, the law would imply a promise to pay on their part. 
Perhaps it was upon this ground that the district court reached the 
seemingly incongruous conclusion, after flnding that there was no 
employment of the tugs in behalf of the Schuylkill, that neverthe- 
less her owners were liable for the services. But this doctrine only 
applies to cases where the services are rendered in circumstances 
under which they are usually paid for, and where the party for 
whom they are rendered' must be presumed to understand that pay- 
ment is expected. As we hâve already said, in eflect, such circum- 
stances did not hère eiist, 

What we hâve said covers ail tlie questions presented by the rec- 
ord. ,The decree of the district court will be affirmed as to so much 
thereof as allows a recovery for the services of the lighters the On- 
ward and the D. Dussault, with interest as allowed by the decree, 
and reversed as to the other claims therein allov?ed. The appel- 
lants will pecover their costs in this court, but wiU ■pay the costs 
in the court below. 
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CLINB T. JAMES et al. 

(Circuit Court oï Appeals, Nlnth Circuit Mày 6, 1901.) 

No. 623. 
CoHTBACTS— Parties Bocnd. 

A part owner of mining clalms, whose Interest was not of record, 
but who assented to the bonding of the same by the. record owner, has 
no standing In equlty to repudiate a eonveyance of hls Interest by bis 
co-owner in accordance witb tbe terms of the bond, on the ground of a 
prlvate agreement betwéisn them that such eonveyance would not be 
made unless the purchaser also took certain other clalms bonded sep- 
arately. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 
For opinion below, see 101 Fed. 737. 

L. B. Cox, for appellant. 

W. E, P. Deal, Edmond Tauszky, and Dolph, Mallory, Simon & 
Gearin, for appellees. 

Before GILBEET, BOSS, and MOEROW, Circuit Judges. 

EOSS, Circuit Judge. This was a suit to establish the complain- 
ant's alleged title to an undivided threé-eighths interest in the Gold 
Bug Iode mining claim, and an undivided one-half interest in the 
Oversight Iode mining claim, both of which are situated in the Wolf 
Creek mining district, Joséphine county, Or., and to secure an ac- 
counting by the défendants of the ore taken therefrom. The légal 
title to the mines is confessedly in the défendant Gold Bug Consoli- 
dated Gold-Mining Compa,ny, by virtue of a eonveyance thereof made 
on February 10, 1899, by the défendant W. S. Ja,mes, who derived 
title from one R. A. Jones and wife on the 19th day of July, 1898. 
The court below in its opinion expressed a doubt whether the com- 
plainant ever had any interest in thèse two mines. We think, how- 
ever, that the évidence shows that he was jointly interested in them 
with R. A. Jones, but we are of the opinion that the judgment of 
the court below is right upon the flrst ground stated in its opinion. 
It is undisputed that the complainant and R. A. Jones were Jointly 
interested in a certain group of mines called the "Albany Group," 
in the immédiate vicinity of which is the Oversight mine. That 
group comprised the "Albany," "C. B.," "Morning Glory," "Sunset," 
"Utica," "Arthur C," "Califomia," and 'Virginia" claims, some of 
which stood upon the records in the name of the complainant, and 
some in the name of B. A. Jones. The Oversight was located in the 
name of the wife of R. A. Jones, to whom and for which she after- 
wards executed a deed. The Gold Bug mine was acquired by and in 
the name of R. A. Jones by deed from one Lee, for the joint benefit, 
as we think the évidence shows, of himself and the complainant. 
The record title, therefore, to both the Gold Bug and the Oversight 
stood in the name of R. A. Jones, and of this fact the complainant 
was well aware, according to his own testimony. Indeed, it ap- 
pears from his own testimony that R. A. Jones was given the man- 
agement and control of ail of the claims in which they were jointly 
109 F.— 61 



962 100 rSDBAAIi BBPOtlTBB. 

interested. Jones wrote to the complainant frequently in respect 
to the daims, and the complainant himself went to them from time 
to time, o^aaionallysprading considérable time there. In 1897 the 
complainant and R. A. Jones were desiroufl of selling ail of the claims 
mentioned, and the défendant James went from Q^old Hill, Nev., 
to look at them. The resuit was that on the 19th day of June, 1897, 
B. A. Jones and the complainant gave James a working bond on 
the ^ibâuy group for |26,000, to expire September 19, 1898. That 
bond wàs sent by Jones to the complainant for his signature, and 
it was afSxed. In returning the bond to B. A. Jones with his sig- 
nature afflxed, the complainant states in his testimony that he wrote 
to Jones asking how it was that the Oversight claim was not in- 
cluded, and be says Jones replied by letter that he intended to put 
the Oversight with the Gold Bug mine, and bondthem together 
to James for f 7,000. As a matter of f act, R. A. Jones did gire James 
a working bond covering the Oversight and Gold Bug, by which he 
agi^èed tô coiivey the Gold Bug to James for |6,999, and the Over- 
sight for fl, on or before September 19, 1898, subject to the condi- 
tions stated in the bond. That the complainant was fuUy aware of 
this, and consented thereto, dearly appears from the évidence, and, 
indeed, from his own testimony. In epeaking of the bond of the 
Albany group, the complainant in his testimony said: 

'frhé bond was made (or $25,000. $11,500 was to be pald to me, $1,000 
to Nbrthcutt, and the residue to R. A. Jones. Now, he cornes to bond the 
Oversight and the Gold Bug. Now, the Oversight lays rlght In among, — as 
you understand from my testimony, — lâys rlght In among the Albany 
groap. *rhe Gold Bug lays away over beyond the mountaln, probably half 
a mile,'— somethlng llke tîiat, maybe %, — from the Oversight mine. Bo he 
boMs the Gold Bug for $6,089, and the Oversight for $1. We let It stand 
at that. The bond ezpired on the Idth of July." 

Some question having snbsequently arisen between complainant's 
oounsel and the court. in respect to the testimony of the complain- 
ant in regard to that matter, the witness answered: 

"Well, I was hère [In Portland] and he was there, and we were corre- 
spondlng baek and forth relatlng to the deal, and I cannot thlnk of anythlng 
more than I hâve sald; that Is, any more than he wrote me a letter, and 
told me that he could bond the Oversight and the Albany group for $25,000. 
And when he come to make the bond — when he made the bond — he left the 
Oversight ont, and I asked hlm why he dld that, and he says: 'I wlU put 
that with the Gold Bug, and then I won't let them hâve one group without 
taklng the two.' My understandlng with hlm flrst was that the Oversight 
of course, was to come In with the $25,000 group, but he so made the bond. 
When he sent It down hère for me to slgn, 1 noticed the Oversight wasn't 
in it, and I wrote hlm regardlng It He sald: 'I put the Oversight along 
with the Gold Bug for $7,000, and I won't let them take one group without 
the two, to niake a lump sale of it' " 

The trial court then asked: 

"Was this in the correspondence? A, Tes, sir; I thlnk that ta In the 
correspondence. Q. That Is In Jones' letter. I was golng to ask where 
your letter is you say yon wrote hlm. Hâve you any copy of your lettert 
A. No, sir; I hâve no copy of my letter." 

A very large number of letters between thèse parties were intro- 
inced in évidence, but in none of them is there anything said about 
any agreement that the Oversight and Gold Bug ahould not be sold 
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unless the Àlbany group was. Of thèse the court below correctly 
said in its opinion: 

"Thèse letters corer a perlod of tlme from the Ist of January, 1896, to 
October 26, 1898. The frequency of this correspondence is shown by the 
fact that a large number of letters were sent by Jones to the plaintiff 
almost every month during this period. To illustrate, the défendant Jones 
wrote during the month of June, 1897, to the plaintlff on the 3d, 5th, 6th, 
9th, 16th, 22d, and 29th of the month. During the other months thèse 
letters were less fréquent, but still they were quite as numerous, consider- 
Ing the nature of the business to which they relate, as could hâve been ex- 
pected from the most painstaking business associate to his partner. It is 
a suggestive fact that In ail this volume of correspondence the particular 
letter or letters in which the plaintifC avers that Jones told him that he 
would not let the purchaser take one group without taklng the two are 
not to be found. In thèse letters the same subjects are referred to over 
and over again, wlth référence to ail thèse properties. The différent mining 
properties — those which are admitted to be the joint property of the parties, 
as well as those which are clalmed by Jones to hâve been his separate 
property — are constantly mentioned. It Is incredible that this volume of 
letters, fllled wlth détails of the business In which thèse parties were con- 
cemed, should nowhere make mention of such an agreement as plaintifC 
now bases his right upon. It is likely that there would hâve been more 
than one letter containing some référence to such an agreement, if It had 
existed. There is nowhere any diseemible break in the correspondence, no 
place that indicates a missing letter, nor is any explanatlon offered of the 
fact that, in ail this book of letters, the only one bearing upon the fact in 
issue should be missing. The plalntiff has evidently preserved this corre- 
spondence wlth great care. Towards the latter part of the correspondence 
there are indications of impending disagreements between the parties, and 
the correspondence shows that Jones regarded the Gold Bug mine as his in- 
dividual property. This oecurred long before the expiration of the bond 
and the sale to James. Under thèse circumstances, it is hardly possible that 
the plaintiff, who has preserved so many of thèse letters, would hâve neg- 
lected such correspondence as contained the agreement which he now testifies 
to, especially in view of the fact that such an agreement would have been 
conclusive of his title to an interest in the Gold Bug mine." 

Conceding it be tnie, as testilied to by complainant, that there 
was an agreement between him and B. A. Jones that Jones should 
not sell the Oversight and Gold Bug claims unless the purchaser 
also took the Albany group, still it is not pretended that James, 
who was the purchaser of the mines in question, had any notice 
whatever of any such agreement, and, as has been said, it is per- 
fectly clear from the évidence in the case that the complainant knew 
that the title to the Oversight and Gold Bug claims stood of record 
in the narae of R. A. Jones, and that the complainant consented 
that Jones should bond them to James, which he did. Under such 
circumstances, we can see no valid ground for permitting the com- 
plainant to impeach the conveyance of those claims pursuant to 
the provisions of the bond. McGahan v. Bank, 156 U. S. 232, 15 
Sup. et. 347, 39 L. Ed. 403; Thompson v. Bowman, 6 Wall. 318, 18 
L. Ed. 736; Young v, Wheeler (C. G.) 34 Fed. 99; Van Brunt v. 
Applegate, 44 N. Y. 544; Gox v. McBurney, 2 Sandf. 566; Ohester 
V. Dickerson, 54 N. Y. 10, 13 Am. Rep. 550; Gréer v. Ferguson, 56 
Ark. 324, 19 S. W. 966; Wilson v. Hunter, 14 Wis. 686. The judg- 
ment is aflSrmed. 
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LBE INJBOTOR MFG. CO. v. PENBERTHY INJECrrOR CO. 

(Circuit Court Ot Appeals, Sixth Circuit Juae 15, 1901.) 

No. 922. 

1. COSTS— Circuit Cotirt ov Appeals— Transcript dp Record. 

Under rule 31, par. 3, of the niles of the circuit court of appeals of the 
Slxth circuit (31 O. 0. A. clxix., 90 Fed. clxix.), the costs of the transcript 
of record on appeal cannot be taxed In that court In f avor of a successf ul 
appellant 
8. Bame— Copies op Patents. 

A sum paid the commlssloner of patents for copies of patents for inser- 
tion In the prlnted record on appeal to the circuit court of appeals is a 
part of the cost of printlng the record, and is taxable In that court 
8. Bame— CosTs OP Appeal Bond. 

Money paid a surety Company for fumlshlng an appeal bond on an 
appeal to the circuit court of appeals Is not taxable as' costs. 
4. Bame— ExpENsE op Printinq Bbieps. 

Dlsbursements of counsel for prlnting briefs In the circuit court of 
appeals are not taxable as costs. 

On Motion to Retax Costs. 

George W. Radf ord, for appellant. 
James Whittemore, for appellee. 

Before LUBTON and SEVEEENS, Circuit Judges, and CLAEK, 
District Judge. 

LTJRTON, Circuit Judge. tJpon a former day of tMs term the 
decree of the circuit court was reversed, and costs taxed. The ap- 
pellant has now flled a pétition praying a retaxation of costs, as 
foUows: 

1. That the amount paid clerk of the circuit court for transcript 
of record on appeal — $87.25 — be taxed hère as costs taxable to the 
appellee. This must be denied. Rule 31, par, 3, provides that "the 
costs of the transcript of record from the court below shall be tax- 
able in that court as costs in the case." 31 C. C. A. clxix., 90 Fed. 
clxix. 

2. That $20.90, paid by appellant to the commissioner of patents 
for copies of patents for insertion in the printed record, be taxed 
as costs of appeal. This is allowed. It is part of the cost of print- 
ing the record, and therefore taxable hère. 

3. That the sum of $10.50, paid a surety Company for furnishing 
appeal bond, be taxed as costs. This must be disaâlowed, as there 
is no authority for taxing such an item. 

4. That the cost of printing appellant's brief be taxed as costs. 
This must be disallowed. It has nerer been the practice of either 
thp suprême court or this court to allow as costs the disbursement 
of counsel for printing briefs. Ex parte Hughes, 114 U. S. 548, 
5 Sup. et. 1008, 29 L. Ed. 281. 

The application, so far as it relates to the cost of copies of pat- 
ents, is allowed, and in ail other respects denied. 
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In re BASHLINB, 
(District Court, W. D. Pennsylvanla. April 30, 1901.) 

BANKRUPTCT— PREFERENCES— SePARATB ClaIMS— InTBNT. 

Under Bankr. Act 1898, § eo, cl. a, providing that a person shall be 
deemed to bave given a préférence if, being insolyent, he bas made a 
transfer of property, and Its efCect will be to enable a creditor to obtaln 
a greater percentage of his debt than other creditors of the same class; 
and section 57, cl. g, providing that tbe clalms of creditors who hâve 
recelved préférences shall not be allowed unless such creditors surren- 
der their préférence,— one who during insolvency of the debtor, and 
within four months of banltruptcy proceedings, has had claims of hls 
paid, has recelved a préférence, whatever the Intent, go that, without 
surrender of It, other clalms of his cannot be allowed. 

A. G, Williams and W. H. Lusk, for creditors. 
Porter W. Lowry, for bankrupt. 

BUFFENGTON, District Judge. The pétition in bankruptcy in 
tliis case was âled October 1, 1900. The facts bearing on the prés- 
ent question are as follows: The claim of Behrhorse & Fichtel 
is for goods sold June 20, 1900, $32.81; July ISth, ^2,91; August 
30th, 19.66; and September 12, $25.91,— in ail $101.29. When the 
bills of June 20th and July 18th were contracted, the bankrupt 
owed said firm $57.34 for another invoice of goods sold May 19, 
1900. On July 27th this bill was paid in full, at which time the 
bankrupt was insolvent. The bankrupt also, on August 28th, paid 
$29.14, and on September llth, $25; the said sums being in full 
of another outstanding bill fumished May 23, 1900. The claim of 
McCoy & Bumberger is for goods sold August 6 and September 5, 
1900, aggregating $41.94. At both thèse dates the said flrm had 
another account against the bankrupt for goods sold August 4, 
1900. Subsequently, to wit, on September 8th, this bill was paid 
in full by the bankrupt, who was then insolvent. 

It is claimed by said creditors that the several bills so paid 
were paid by spécifie application, that they were extinguished, and 
that the claims now proven are separate, disconnected bills, and 
hâve no connection whatever with the accounts paid. The référée 
found the bankrupt was insolvent when the recited payments were 
made, that such payments were préférences, and that without a 
surrender of such préférences the pref erred creditors could not par- 
ticipate in the remaining assets of the insolvent estate. 

In so holding we are of opinion the référée but followed the ex- 
press terms of the act. Section 60, cl. a, provides: "A person 
shall be deemed to bave given a préférence if, being insolvent, be 
has * » * made a transfer of any of his property, and the ef- 
fect of the • * ♦ transfer will be to enable any one of his 
creditors to obtain a greater percentage of his debt than any other 
of such creditors of the same class." The act defines transfer to 
"include the sale and every other and différent mode of disposing 
of or parting with property, or the possession of property, abso- 
lutely or conditionally, as a payment, pledge, mortgage, gift or 
security." It follows, therefore, that the payments of thèse sev- 
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eral sums were transfère of such portions of an insolvent debtor's 
property to his creditors, and the effect of such transfer was to 
enable such creditors "to obtain a greater percentage of their debt 
than any other of such creditors of the same class." Such pay- 
ment was therefore a préférence. It will be noted that insolvency 
and the effect of the transfer are the sole tests prescribed by this 
subdivision. The question of the intent of either the debtors or 
the creditors are not made éléments, but the fact of the debtor's 
insolvency and the effect of the transfer détermine the charaeter 
as a préférence of the payment. 

Having, therefore, received préférences from an insolvent estate, 
thèse creditors are subject to section 57, cl. g, which provides: 
"The claims of creditors who hâve received préférences shall not 
be allowed unless such creditors shall surrender their préférence." 
The language of the présent act is broader than the former act. 
By it "any person who • • • has accepted any préférence, hav- 
ing reasonable cause to believe that the same was made or given 
by the debtor contrary to any provision of the act * * * shall 
not prove the debt or claim on account of which the préférence is 
made or given, nor shall he receive any dividend therefrom until," 
etc. There the creditor must hâve reasonable cause to believe the 
préférence was unlawful and if such was the case it only debaxred 
him from proving the debt or claim on account of which the préf- 
érence was given. The présent act wholly omits from section 57, 
cl. g, the élément of the creditor's intentions, belief, or knowledge, 
and uses the broad language, "creditors who hâve received préfér- 
ences." It does not exclude alone "the debt or claim on account 
of which the préférence is made." It uses the comprehensive term 
"the claims" of creditors of the class named, to wit, "creditors who 
hâve received préférences." Language could not be more explicit. 
There is no room for judicial construction. "Sic ita scripta est." 
Nor do we see any injustice in such provision. The purpose of the 
law is to divide an insolvent estate equally. Thèse creditors hâve 
received from an insolvent estate payments on account. The act 
does not force them to give lip what they hâve received in regular 
course of business and without knowledge of the debtor's insol- 
vency, but it rightly says that they shall not receive further por- 
tions of the insolvent estate unless they shall surrender the préf- 
érences paid them, be it observed, when the debtor was insolvent, 
and unless they shall account for the portions of the insolvent 
estate they hâve already received. We find warrant for the con- 
clusion hère reached in the plain terms of the act. We find sup- 
port for this view in Columbus Electric Co. v. Worden, 2 Nat. Bankr. 
N. 434. 99 Fed. 400; In re Conhaim, 2 Nat. Bankr. N. 148, 97 Ped. 
923; In re Fixen, 2 Nat. Bankr. N. 885, 102 Ped. 295. The référée 
rightly found the date of the payment of the claim of Buckingham 
Bros, was in June, when the check was paid. Ail the objections 
to the referee's certiflcate are ovemiled. Let it be so certifled to 
the référée. 
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ADLBR V. JONES. 
(Ctocult Court of Appeals, Slxth Circuit July 2, 1801.) 
No. 930. 

1. Bankruptct— Composition— Rbferbbs. 

Under Bankr. Act, § 38, par. 4, which empowers référées to perfonn 
such part of tbe duties, except as to questions arlslng eut of the appli- 
cation o( bankrupts for composition or discharge, as are eonferred 
on courts of bankruptcy, questions arlslng out of an application for 
confirmation of a composition are addressed to the judge though he 
may requlre the référée to report the facts. 

2. Samb— Intbeest op Crbditors. 

The détermination of the question whether a proposed composition Is 
for the best interest of creditors dépends on whether they would re- 
ceive more or less under the composition than might reasonably be 
expeeted by the administration of the assets of the bankrupt in due 
course. 
8. Samb — Opposing Confirmation. 

Where the requisite proportion of the creditors of a bankrupt hâve 
ezecuted the composition àgreement, opposing creditors should be re- 
quired to enter their appearance, and file spécifications In wrltlng of 
the gronnds of opposition slmilar to those requlred la opposition to a 
discharge. 
4 Samb— Appbal and Brbor. 

Where, on an application to confirm a composition of a bankrupt 
wlth hls creditors, objections are flled, alleging that In contemplation of 
bankruptcy the bankrupt had Toluntarily conveyed property more than 
sufficlent in value to pay ail his debts in fuU, and that an action had 
been commenced by a creditor to set aside such conveyance, and there 
is évidence reasonably tending to support such allégations, the order 
of the district judge, refusing to confirm the composition should not 
be reversed, slnce the judge should not confirm unless satisfled that 
the composition Is for the best interests of the creditors.i 

Appeal from the District Court of the United States for the West- 
ern District of Tennessee. 
See 103 Fed. Ui. 

B. M. Jackson, for appellant. 
Thos. M. Scruggs, for appellee. 

Bef ore LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge. This case arises upon an application of J. 
G. Adler, bankrupt, for an order conflrming a composition with his 
creditors, to which objections were flled. Upon hearing, the dis- 
trict judge refused to confirm the composition, and this appeal is 
prosecnted from that order. There is no question as to the regu- 
larity of the proceedings, and the approval of the composition by 
creditors suflficient in amount and number to meet the require- 
ments of the statute. AUowing exemptions and other liens upon 
the property, the appraisal shows the net value of the estate to be 
f770; the total indebtedness in unsecured claims being $8,336. The 
composition offered was 17 per cent, of this indebtedness, and 

1 Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
O. C. A. 9. 
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11,698.42 was deposited by the bankrupt to pay the saine, with costs 
and expenses of administration. The application for confirmation 
of the composition seems to bave been twice before the référée in 
bankruptcy. " On February 21, 1900, he reported in favor of the con- 
firmation of the composition proceedings. On February 24, 1900, 
another référence was made to him to take proof and report find- 
ings npon the spécifications of the objecting creditor. The référée 
again reported in favor of confirmation. Upon exceptions to the 
refereè's report the district judge entered an order setting aside 
the report, and refusing a confirmation of the composition. The 
bankruptcy act of 1898, after making provision for comi>osition, re- 
quires upon the application to confirm that the district judge shall 
be satisfied: First, that the composition is for the best interests 
of the creditors; second, that the bankrupt has not been guilty 
of any of the acts or failed to perform any of the duties which 
would be a bar to his discharge; and, third, that the offer and its 
acceptance are in good f aith, and hâve not been made or procured 
exeept as provided in the açt, or by any means, promises, or acts 
forbidden in the act. 

In the disposition we shall make of this case, we hâve occasion 
to notice only the flrst requirement of the statute, — that the judge 
shall confirm the composition if satisfied that it is for the best 
iûterests of the creditors. This provision seems to hâve been adopt- 
ed with little change from the bankruptcy act of June 22, 1874, 
amending the act of 1867. Under the former act, the court, in in- 
quiring into the composition resolution, if satisfied that the same 
had been passed in accordance with the provisions of the act, and 
was for the best interests of ail concerned, caused the resolution 
to be recorded, thereby giving the same validity and force. In the 
décisions under the former act the statutory requirement of ascer- 
taining whether the composition was bénéficiai to the parties con- 
cerned was held to hâve placed a burden upon the court of instruct- 
ing parties conceming their own interests. In Ex parte Jewett, 
2 Low. 393, Fed. Cas. No. 7,303, Judge Lowell says: "In the ab- 
sence of fraud and concealment, the question for the court seems 
to be, not whether the debtor might hâve offered more, but whether 
his estate would pay more in bankruptcy." Under the former act 
the courts were disposed to confirm the composition, in the ab- 
sence of such manifest fraud, accident, or mistake, as would lead the 
court of its own motion to refuse to confirm, and require a hearing 
upon the objections appearing, and an explanation of suspicions 
and exceptionable circqmstances. Where the requisite number of 
creditors had approved a composition, it was presumed that their 
action was for the best int^est of ail concerned, and the burden 
of attacking the composition was held to be upon the creditors in- 
terested. Ex parte Jewett, supra; In re Weber Furniture Co., 13 
N. B. E. 559, Fed. Cas. No. 17,331. Under the présent statute the 
same gênerai rule should preyail. The action of the creditors in- 
telligently and understandingly had should not be lightly interfered 
with, and the burden should be upon opposing creditors to show 
that the proposed composition is not for the best interest of ail 
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the creditors. IiOTelana,Bankr. 556; Coll. Banbr. 147. Bankr. Act, 
§ 38, par. 4, in deflning the jurisdiction of référées, empowers them 
to perform such part of the duties, except as to questions arising ont 
of the application of bankrupts for composition or discharges, as 
are by the act conferred oQ courts of bankruptcy. Questions arising 
ont of application for confirmation of a composition are therefore 
addressed to the judge. He may doubtless require the référée to 
report the facts. Gen. Order Bankr. No. 12, 32 C. C. A. Mi., 89 
Fed. xxxiii.; Coll. Bankr. 147. The détermination of the question 
whether the composition is for the best interest of creditors, giving 
due weight to the action of creditors, doubtless tums apon the ade- 
quacy or inadequacy of the terms ofifered. Loveland, Bankr. 557. 
In speaking of the sum offered by way of composition in lieu of the 
amount which might be realized by the administration of the assets 
in bankruptcy, this court, speaking by Judge Severens in U. S. v. 
Hammond, 44 0. 0. A. 229, 104 Fed. 862, says: 

"Obvlously, thls amount Is contemplated as a sum whlch -wlU be the 
équivalent of the assets whlch would be obtalned by the other and more 
tedlous course, for the creditors hâve the right to reject It If they aecept 
It, thelr object is satislied, and It only remains to exécute the purpose towards 
the bankrupt. This is done by the confirmation of the composition by the 
court, which is required to see that nonassentlng creditors are not wronged 
thereby; and the law déclares that the confirmation shall hâve the effect to 
release or discharge the bankrupt." 

It cornes, then, to this; If the court is satisfled upon the hearing 
that the composition offered would pay creditors very considerably 
less than they might reasonably be expected to realize in the ad- 
ministration of the assets in due course, then the composition is 
not for the best interest of creditors. In determining this ques- 
tion, the courts will doubtless be influenced by the considération 
that a man can ordinarily do better with his own property, and 
realize more therefrom, than can be obtained in course of judicial 
proceedings with compulsory sales and expense of administration. 
Except in the rare cases where the facts may warrant the court 
in ordering an investigation of suspicions circumstances of its own 
motion, opposing creditors should be required to enter their ap- 
pearance and file spécifications in writing of the grounds of opposi- 
tion. Gen. Order Bankr, No. 32, 32 C. C. A. Ixvii., 89 Fed. xliii. 
Thèse spécifications should be similar to those required in opposi- 
tion to a discbarge. Bank v. Doolittle (C. C. A.) 107 Fed. 236. 

In determining the question whether the proposed composition is 
for the best interests of creditors the judge is vested with the exer- 
cise of discrétion. It is, nevertheless, a sound judicial discrétion. 
This court held in TJ. S. v. Hammond, supra, that an appeal lies 
from an order refusing a confirmation of the composition. While 
this is true, the judgment of the district judge should only be re- 
versed where it is apparent that his judicial discrétion bas been 
abused. In this case the référée has twice reported that the com- 
position is regular, for the best interests of creditors, and in his 
opinion that the exceptions should be overruled; but, as we hâve 
already seea, the act gives to the référée in this matter no right 
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or pawer of décision. The question is for the district judge. In 
ibift csflç iie ha» âetenu|ned upon the facts and testimony reported 
that the prôposed composition is not, in his judgment, for the best 
interest o£ creditors. Are we warranted in disturbing that con- 
clusion? The third spécification of objection to the composition is 
as folIoTYs: 

"(8) That on December 6, 1896, sald bankrupt dld convey to one Jas. 
Gallagher, trustée, of Shelby county, Tennessee, a large amount of real estate 
in sald county, worth $8,000 and over; that said conveyances to Gallagher. 
as aforesaid, were made to secure a pretendéd loan by W. J. Gallagher and 
Jennle Breen to John G. Adler of $6,600; that sald loan is a fabrication, 
and fra:udulent, in this: that no money in fact was loaned, but said convey- 
ances were made in contemplation of bankruptcy, and with intent to cheat, 
hinder, and delay creditors; that à blll is now pendlng in the chancery court 
of Shelby county, Tennessee (No. 11,128 R. D.), wherein Heber Jones is 
complainant, and John G. Adler, Jas. Gallagher, W. J. Gallagher, Jennle 
Breen, ttnd Marguerite Gallagher are défendants, filed and attachment levied 
June 15, 1899, wherein it Is sought to set aside and avoid said conveyance 
as coTinous, and In fraud of creditors. Said bill wIU shortly be heard and 
determineâ; and, in the event sald conveyances are avoided, a large amount 
of assets will be reallzed to the bankrupt's estate, and a sum sufBclent to 
pay his debts in fuU, the trustée has asked to hâve hlmself made a party 
complainant, and prosecute sald blll in the interest of the bankrupt's estate." 

Upon this spécification the référée reported, in substance, that 
the transactions were in good faith, and that the trustée in bank- 
ruptcy had no xight to intervene in the pending case with a view 
to attacking the alleged fraudulent conTeyances. The district judge 
was, of a, différent opinion as to the right of the trustée to inter- 
vene to iSet apide thèse conveyances and to recover this property 
for the benefit of his trust. He also found that the prôposed com- 
position was not for the best interest of creditors. He must, there- 
fore, hâve reached the conclusion that this speciiication was sus- 
tained in the probability that a large amount of assets would be 
realized to the estate, thereby enabling it to pay a much larger sum 
than the prôposed composition. We hâve no question that the 
district judge was right in holding that the trustée might inter- 
yene to set aside thèse conveyances in the interest of the trust, and 
the record discloses that he has already taken steps so to do. It 
is apparent that, if thèse conveyances can be set aside, the estate 
wiU realize much more for the creditors than the prôposed com- 
position. In view of the judicial proceedings now pendang, we do 
not deem it proper to enter into a considération of the testimony 
disclosed in the record bearing upon the issues made upon the 
validityojc thèse conveyances. It is enough to say, in the light of 
the testimony reported, that we are unable to conclude that the 
district judge. in the exercise of the judicial discrétion vested in 
hSm by the statute, was unwarranted in holding the prôposed com- 
position not to befor the best interests of creditors. In this view 
of the case the order ref using to confirm the composition will be 
afflrmed. 
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ANDEESON v. COMPTOIS. 

In re DUBOSB. 

(Circuit Court of Appeals, Ninth Circuit May 6, 190L) 

No. 632. 

L CONTBMPT— RiGHTS DP AttOENET— COUNSBLING DiSOBBDIENCB OF OrDEH OP 
COUBT. 

An attomey bas the right to advise hls client as to the valldity of an 
order of court, or of a wrlt Issued under Its authorlty, which affects the 
cUent's Interests; and hls advlce to the efEect that such order or wrlt Is 
Illégal and vold, If given In good faith, wUl not render him liable for 
contempt, because of an error In judgment; but he Is guilty of contempt 
if he goes beyond the rlght to advise in matter of law, and, actuated by a 
spirlt of résistance, counsels or conspires wlth hls client or others to dis- 
obey an order of court and obstruct its enforcement. 
2. Sâ.MB— Jdkisdiction to Ponish — Appbllatb Court. 

Where an appeal from an order made by an Inferior court has been 
regularly allowed by a judge of the circuit court of appeals, a citation 
signed and Issued, a bond on supersedeas taken and approved, and a 
wrlt of supersedeas Issued and filed in the lower court and served, the 
circuit court of appeals has acquired such jurisdiction as to enable it to 
enforce obédience to its wrlt by proceedings in contempt agalnst one 
who, wlth knowledge of such facts. counsels dlsobedience to its com- 
mands, or asslsts in résistance to its enforcement. 

In the matter of the alleged contempt of Dudley Dubose in hav- 
ing advised O. José Comptois, the appellee herein (plaintifl in the 
court below), to disobey and refuse to comply with the tenus of a 
certain writ of supersedeas isaued herein. 

T. J. Geary and 0. A. Severance, for respondent. 

E. S. PUlsbury, amicus curise. 

Before GILBEET, EOSS, and MORKOW, Circuit Judges. 

MORROW, Circuit Judge. It is chargea in this case that Dud- 
ley Dubose, Esq., one of the attomeys for the appellee, Comptois, 
on the 15th day of September, 1900, at Cape Nome, Alaska, advised 
the said Comptois to disobey and to refuse to comply with a cer- 
tain order and writ of supersedeas issued out of this court on the 
29th day of August, 1900, by direction of one of its judges. This 
is one of several cases wherein Arthur H. Noyés, district judge for 
the district of Alaska, Second division, appointed Alexander Mc- 
Kenzie receiver to take charge of and manage, mine, and work cer- 
tain placer mining claims on Anvil creek, in the Cape Nome mining 
district. In the opinion of this court in the matter of the contempt 
of Alexander McKenzie, in Tornanses v. Melsing, and Kjelhnan v. 
Eogers, cases of similar character to the one now under considér- 
ation, the proceedings are set forth more in détail than will be nec- 
essary in the présent case; but a référence to that opinion is nec- 
essary to fully understand the character of the proceedings in which 
this charge of contempt had its origin. See 106 Fed. 775. The 
appointment of Alexander McKenzie as receiver iii this case, as in 
the others, was made ex parte, and without notice to the respond- 
ent, and before the bill of complaint was filed with the clerk of the 
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court. The order appointing the receiver provided also for an în- 
junction restraining and «ijoining the défendant from interfering 
with the control or management of the said receiTer in the miriing 
and working of the placer mining claim described in the complaint. 
The présent action was brought and the receiver appointed on July 
23, 1900. The défendant gave notice to the plaintiff on July 27, 
1900, that he would move the court on July 30, 1900, that the ap- 
pointment of McKenzie as receiver be discharged, and the order 
making such appointment be vacated, for the reason that the same 
were improperly and improvidently made by the judge. This mo- 
tion was dismissed on August 10, 1900, and the appointment of Mc- 
Kenzie as receiver was conflrmed, and the receivership ordered con- 
tinued Until the further order of the court. Thereupon the respond- 
ent petitioned the district court for leave to prosecute an appeal to 
the circuit court of appeals from the order and decree made and 
entered on July 23, 1900, presenting an assignment of errors, and 
reqoesting that the amount of a supersedeas bond be flxed; where- 
upon the court disallowed and denied the pétition for appeal, and 
refused to flx the amount of the supersedeas bond. The respond- 
ent thereupon forwarded Ms pétition for appeal and accompanying 
assignment of errors to thé circuit court of appeals at San Fran- 
cisco, Cal. This pétition was presented to a judge of that court, 
who, after a hearing upon said pétition, on August 28, 1900, grant- 
ed the appeal, flxed the amount of supersedeas hond in the sum of 
$20,000, accepted such bond, and thereupon entered order s for writ 
of supersedeas to issue. The clerk of the circuit court of appeals 
duly issued such writ in the form approved by said circuit judge. 
This writ, in addition to the requirement that ail proceedings un- 
der the orders granting injunction and appointing a receiver be 
stayed, ordered the said receiver to at once restore to the défend- 
ant the possession of ail the property in controversy which had been 
received by the said receiver under the orders appealed from. A 
certified copy qf the writ of supersedeas was filed in the office of 
the clerk of the district court of Alaska at Nome on the 14th day 
of ëeptembêr, 1900. Certified copies of the writ were taken out on 
that, dây, and served upon the attomeys for the plaintiff, Messrs. 
Subbard, Beaman & Hume and Dubose, by service upon Huhbard, 
ànd upon the receiver, McKenzie, demand being made upon the re- 
ceiver for the restitution of the property in accordance with said 
writ. The évidence shows that said receiver refused to comply 
with the terms of this writ, apd on the f ollowing day the question 
of enforcing the writs of supersedeas in the several cases in which 
McKenzie had been appointed receiver came up before Major Van 
Arsdale, in cdmmand of the military forces at Nome. The attor- 
neys for the receiver contended that the writ of supersedeas was 
vpid, and that McKenzie was therefore justified in disobeying its 
commands. At this meeting Dubose was one of the speakers, and 
argued that th,e piilitary had no right to render any assistance in 
the enforcement of the writ;, that the writ of supersedeas was not 
valid, bëcause of lâck of jjurisdiction in the judge of the circuit 
court of appeals to issue if, and it was therefore not necessary that 
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it be enforced or followed; that he had giyen that opinion to hia 
clients, and that he would so advise them. When the charge of con- 
tempt against the respondent, Dubose, was called in this court on 
November 5, 1900, he did not appear in person, as required by the 
order to show cause, but upon the showing made he was permitted 
to appear by counsel, who entered a plea to the jurisdiction of the 
court, which was overruled. The answer of the respondent was 
thereupon flled. In this answer the respondent dénies that he ever 
advised Comptois to disobey the writ of supersedeas issued by this 
court, but he admits the proceedings before Major Van Arsdale on 
September 15, 1900, when the question of enforcing the writs in the 
seyeral cases, including the présent one, was under discussion. He 
admits that upon that occasion he gave it as his opinion as a lawyer 
that an appeal did not lie from the order of the district court to 
the circuit court of appeals; that he advised Chipps (the plaintifE 
in another case) that the circuit court of appeals was without ju- 
risdiction to entertain the appeal, and that the supersedeas was 
void; and as attomey for Chipps he had notified McKenzie that, 
if he were finally successful in maintaining his position, he would 
endeavor to hold him and his bondsmen responsible. The testi- 
mony in support of the charge of contempt shows that the respond- 
ent declared that he advised his clients not to obey the writs of 
the circuit court of appeals, and that he would continue to give 
such advice. Kenneth M. Jackson, one of the attorneys for the de- 
fendant, Anderson, testified, with respect to the proceedings be- 
fore the military authorities on September 15, 1900, as follows: 

"Mr. Geary [attomey for McKenzie] was maklng some klnd of an argument 
to Major Van Arsdale. I cannot remember what it was exactly, but It was 
at least justifying Mr. McKenzle's action in refusing to turn over — Q. 
(Interruptlng) Was Mr. McKenzie there? A. He was. I asked Mr. Grcary 
myself If he advised McKenzie not to obey the order of this court, and he 
said that he did not advise him to do so, and he did not say he had so ad- 
vised hlm. In fact. he refused to say so. But Mr. Dubose got up to make 
an argument, and Mr. Metson, if I remember rlght, asked Mr. Dubose if he 
advised his clients not to obey that order, and he said, 'I certainly do.' I am 
not sure that Mr. Metson asked that question, but one of the counsel for the 
défendants asked the question. That is what brought out the response from 
Dubose. Q. Now, who was Mr. Dubose purporting to represent there? A. 
He was purporting to represent the plalntiffs. Q. Mr. Comptois? A. Yes, 
sir; Mr. Comptois and Mr. Chipps." On cross-examinatlon tfae witness said: 
"I remember perfectly well Mr. Dubose saying, 'I certainly do advise my 
client to disobey the wrlt.' " 

W. H. Metson, one of the attorneys for Eobert Chipps, the de- 
fendant in the companion case of Lindeberg et al. v. Eobert Chipps, 
testifled that he asked Dubose on this occasion if he had advised 
his clients that the writ was not a good one, and not to obey it; 
that Dubose said he had advised his clients not to obey the writs, 
and that he would advise them not to obey the writs. Samuel 
Knight, one of the attorneys for the défendants in the cases of Tor- 
nanses v. Melsing, Kjellman t. Eogers, and Nackkela v. Webster, 
testifled that upon this occasion the varions attorneys présent were 
asked for their opinion, and Judge Dubose remarked, "If you want 
my opinion, I hâve advised my clients not to obey the order," re- 
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ferring to the writ of saperaedeas. Ail the circumstances attend- 
ing the proceedings before the military authoritles, and the subsé- 
quent conduct of the plaintiffs in the several actions, together with 
tiie reifusal of Eeceiver McKenzie to obey any of the writs of su- 
persèdeas, including the one issued in this case, tend to confirm the 
testimony of thèse witnesses as to the déclaration of the respond- 
ent that he had advised his client to disobey the writ; and that he 
did in fact so advise not only his own client, but others whose in- 
terests were of a similar character. Thèse vsrits were ail disobeyed 
by Eeceiver McKenzie, and the plaintiffs in ail the cases appear to 
hâve acted in concert in supporting his disobedience. In other 
words, it is apparent that there was a gênerai harmony of purpose 
on the part of the plaintiffs in ail the cases wherein McKenzie was 
appointed receiver to resist the authority of the circuit court of 
appeals in grànting appeals and awarding writs of supersedeas. 
This action was admittedly the resuit of advice of counsel to the 
effect that the judge of the circuit court of appeals who allowed 
the appeals and granted the writs of supersedeas had no jurisdic- 
tion in the matter, and that the writs were, therefore, void. In 
this aspect of the case the advice of the respondent, not only that 
the writ of supersedeas was void, but that it should be disobeyed, 
is significant. There can be no question as to the right of an at- 
torney to advise his client as to the validity of an order of court or 
of a writ issued under its authority, where such an order or writ 
affects the client's interests; and if, after investigation, it is the 
attorney's honest belief that such order or writ is illégal and void, 
his advice to that effect wiU not render him liable for an error of 
judgment. But an attorney cannot go beyond the right to advise, 
and, actuated by a spirit of résistance, conspire with his client or 
with others to disobey an order of court, obstruct the due admin- 
istration of the laws, and bring the authority of a court of justice 
into contempt. As said by the suprême court of appeals of Vir- 
ginia in Wells v. Corn., 31 Grat. 500, 508: 

"It Is unquestlonably the duty of an attorney to endeavor, to the best of 
his abUlty, by his advice and counsel, and by his conduct to secure to his 
client every légal right and remedy to whlch he may thlnk hlm even prob- 
ably entltled; and If he fails to do it he Is falthless to his trust, and should 
be held morally and legally responsible. And if he acts in good faith, if he 
demeans himself honestly, he is not responsible for an error In judgment. 
* * * But when a man becomes an attorney at law he does not cease 
to be a citizen, and when he assumes the relation of attorney to a client he 
is not absolved from his obligations as a man and a citizen. * • * we 
hold that, as it is the duty of the client, so is it the duty of the attorney, 
and in a higher sensé, considering his relation to the courts, and in gênerai 
his greater intelligence and capacity to appreciate its importance, to respect 
the authority and to maintain the lawful Jurlsdlctlon of the courts of justice; 
'for laws, without a compétent authority to secure their administration from 
disobedience and contempt, would be vain and nugatory.' An attorney, then, 
Who would corruptly conspire with his client to obstruct the due administra- 
tion of the laW, and to bring the authority of a court of Justice into con- 
tempt by reslstihg and obstructing the exécution of its lawful decrees, by 
whatever contrivanee, even though it should be by proouring the interfér- 
ence of another court which had no appellate or supervisory power or juris- 
diction of thé subject-matter of the suit, in abuse of its powers to enjoin and 
inbiblt the offlcers of said court and other persons from the exécution or per- 



ANDERSON V. C0MPT0I8. 975 

formanee of sald decrees, he Is at least as guilty of an offense against public 
Justice, and of a contémpt of court, as hls client, ànd as justly llable to sum- 
mary punishment But where, as I bave sald, the attorney hàs acted in 
good falth, although he may bave erred in judgment, he is not llable. To 
vindlcate bis conduct, It Is not neeessary to be sbown that he was right in 
bis opinions. But It is neeessary to be shown that he was acting in good 
falth, for what he believed to be the interest of bis client, and not from dis- 
respect to the court, or from a design to oust it of its lawful jurlsdlctlon." 

In the présent case the conduct of the respondent has some pe- 
culiar features. He does not claim that his client applied to him 
for advice as to the course to be pursued with respect to the order 
and writ of this court; indeed, respondent allèges in his answer 
that he never met the plaintiff, Cîonaptois, but once, and that was 
about August 1, 1900, on the occasion when he was employed in 
this and certain other cases to assist other attorneys in the trial 
of the cases. In ail thèse cases McKenzie had been appointed re- 
ceiver to work and mine the most valuable claims on Anvil creek, 
and the center of controversy appears to hâve been to maintain him 
in that position. The advice of the respondent under thèse cir- 
cumstances must, therefore, hâve been in behalf of ail the plain- 
tiffs, including Comptois, but in some subordinate relation or inter- 
est to that of the receiver. This view of the situation of affaira is 
confirmed by the subséquent proceedings in thèse cases. They hâve 
ail been brought hère on appeal from the order appointing the re- 
ceiver and granting an injunction against the défendants; but iw 
not one of the cases has there been any effort made to sustain or 
justify the cause of action asserted by the plaintiff in the court 
below, and in the présent case of Comptois against Anderson {> 
final decree was ordered entered for the défendant upon the stipu- 
lation of the plaintiff before the case on appeal had been reached 
on the calendar of the court. There is but one conclusion to be 
drawn from such proceedings, and that is that the appointment of 
a receiver to work and mine the placer claim owned by the défend- 
ant was the beginning and the end of the cause of action. Under 
such circumstances the déclaration of the respondent that he had 
advised his client to disobey the writ of supersedeas, and that he 
would continue to give such advice, coupled with the acts of the 
parties in refusing to comply with the commands of the writ, es- 
tablishes the fact that the respondent was guilty of contémpt of 
court, as charged in the affldavits. 

It is to be said in favor of the respondent, however, and in miti- 
gation of his punishment, that the testimony shows that when the 
deputy marshals arrived at Nome on October 15, 1900, to exécute 
the writ of supersedeas, the respondent expressed himself as re- 
gretting that he had misapprehended and misconstrued the writ, 
and he thereupon advised obédience to its requirements. This fact 
will be given its full weight in the judgment of the court. 

The question of jurisdiction of this court has been raised in this 
case, as it was in the proceedings for contémpt against Alexander 
McKenzie in the cases of Tornanses v. Melsing and Kjellman v. 
Eogers in this court (106 Fed. 775), and in the case in the suprême 
court ot the United States entitled In re McKenzie (21 Sup. Ct. 
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468, 45 L. Ed. — -). There is, however, this différence in thèse 
çaâes: In the McKenzie Case it was contended that the question 
ol contempt of court, based upon the refusai of McKenzie, as re- 
ceivèr, on September 14 and 15, 1900, to turn over certain gold duat 
in compiiaùce with the writ of siiper^deas, depended upon the fact 
whether or net at that time this court had acquired jurisdiction of 
the case by the filing in the lower court and the service of certain 
papers necessary to rembve the case to this court. The question of 
jurisdiction in that case at that time was urged as important, be- 
cause it involved proceedings wherein McKenzie, as an ofScer of 
the lower court, might be hèld liable for the surrender of property 
if he did so in obédience to a writ issued by a court which had not 
at the time acquired jurisdiction. But no such question arises in 
this case. When the respbndent declared on September 15, 1900, 
that he had advised his client to disobey the writ of supersedeas, 
and would continue to so advise him, he did not limit his advice 
to the particular moment when the déclaration was made, but it 
was speciflcally made applicable to any and ail times in which obé- 
dience to the writ of supersedeas might be required; and since, at 
that time, the appeal had been regularjy allowed by a judge of this 
court, a citation signed and issued, a bond on supersedeas taken 
and approved, the writ of supersedeas issued and fiîed in the lower 
court and served, and the respondent advised of the proceedings, 
we hold that this writ was a lawful writ, and that this court had 
acquired such jurisdiction in the case as would enable it to enforce 
obédience to its terms. Brandies v. Cochrane, 105 U. S. 262, 26 L. 
Ed. 989; Brown v. McConnell, 124 U. S. 489, 8 Sup, Ct. 559, 31 L. 
Ed. 495; Crédit Co. v. Arkansas Cent. Ry. Co., 128 U. S. 258, 9 Sup. 
et. 107, 32 L. Ed. 448; In re McKenzie, 21 Sup. Ct. 468, 45 L. Ed. 
— . It is thefefore considered and adjudged that the respondent 
did commit contempt of this court as charged, and for the contempt 
so committed it iS now ordered and adjudged that he, the said Dud- 
ley Dubose, be imprisoned in the county jail of Alameda county, 
Oalifomia, for the period of six months. The marshal will exécute 
this judgment. 
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SAMB T. CENTURY TEL. CO. et al. 

(Circuit Court, D. Massachusetts. June 24, 1901.) 

Nos. 653, 655. 

t Patbnts— Anticipation— TELEPHONES. 
, The Berllner patent, No. 463,569, for a combined telegraph and télé- 
phone, In so far, as it daims broadly the method of produciug in a cir- 
cuit electricàl nhdulations by variations of pressure between opposing 
électrodes in èonstant contact, was anticipated by the prior Bell liquid 
transmltter; and, if Invention be conceded to the application of such 
method by ailbstituting a solid métal électrode for the mercury électrode 
of Bell, it was anticipated by the inventions of Edison. 

2. Bawb. 

SuCh patent 18 vold for the further reasons that ita clalms are sa 
broad in théir language as to include every transmltter of the gênerai 
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class, of whlch Bell was the flrst Inventer, and aiso because the In- 
vention clalmed is not the one described in the application, but was 
expressly dlsclalmed. The patent was issued in 1891 on an application 
flied in 1877, which was subsequently changed by purported amend- 
ments to one for an entirely différent invention whleh had been anticl- 
pated and perfected in the meantime by other inventors. 
S. Same— Ambndment op Application— Scope of Right. 

The right to amend or to complète an application, under Kev. St. § 
4894, does not give the right to transform the application by amend- 
rnent Into one for a différent invention; and where the essence of the 
invention is not in the apparatus shown, but in its mode of opération, a 
new principle or method of opération cannot be introduced by amend- 
ment, and be sustained on the original application, to interfère with 
other inventors who hâve entered the field in the meantime, although 
the apparatus Itself is left unchanged. 

4. Same— Effect of Amkndment. 

Berliner's application on which his patent No. 463,569 was issued de- 
scribed instruments of which the applicant stated that they would 
reproduce "any musical Sound uttered in the nelghborhood of either of 
them; but for the reproduction of spécial Sound, such as speech, they 
are not adapted." The apparatus itself was old, and the only novelty 
claimed was In applying it to the use speclfled. Belâ, that the appli- 
cant could not, by an amendment strlking out the dlsclalmer as to the 
transmission of speech by means of such apparatus, transform the ap- 
plication into one for a speech-transmitting téléphone, which was an 
invention he had not In fact made at the date of the application. 

5. SaME — MiSTAKB IN APPMCATION. 

Evidence consldered, and held Insufficlent to sustain the burden of 
proof rcsting upon complalnant to establlsh the fact that statements in 
the Berliner application on which patent No. 463,569 was issued were 
made through a clérical mistalie, which authorized thelr belng stricken 
out by an amendment. 

6. Same— Invention— Evidence Considered. 

Evidence held insufficlent to establlsh that Berliner had In fact made 
the invention of a téléphone for transmitting speech claimed in patent 
No. 463,569 at the date of the filing of the application, which expressly 
disclaimed such Invention. 

7. Same — Expkkiments by Experts. 

That the apparatus of a patent is capable of being used as a speak- 
Ing téléphone, as shown by expérimenta made by experts, Is not sufB- 
cient to prove that the patentée had succeeded In using It suceessfuUy 
for that purpose at the time of his application, so as to entltle him to 
clalm such use as his dlscovery, where It is dlsclalmed In the applica- 
tion, or to show that the dlsclalmer was made through mlstake; and, 
to glve stich expérimenta evidentlal value, it must be shown that they 
were made under the same or slmllar conditions as those exlstlng In 
expérimenta conducted by the patentée. 

8. Samb— Cavbat as Evipencb. 

A caveat made wlthout expérimental knowledge, and the statements 
In which are merely of possibilities, and are not based upon seientiflc or 
expérimental knowledge, does not constitute a réduction to practice 
which wlll support a claim to Invention. 

9. Samb — Double Patbnting. 

The Berliner patent, No. 463,569, claim 2, for a téléphone transmitter, 
was anticipated by patent No. 233,969 to the same patentée, Issued on 
a division of the same application, and which. In clalm 4, covers a Sys- 
tem cohsisting of the same transmitter in connection with a recelver, 
but In which such transmitter performs the same functlon as with any 
other recelver, and is applied to its apprppriate aijd intended use; à 
recelver of some kind being essential to its opération!. 

In Equity. 
109 F.— 62 
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Fmh, Richardson & Storrow, for complainant. 

Edward P. Payson, for défendants National Tel. Mfg. Co. and oth- 
ers. 

James E. Maynadier, for défendants Century Tel. Oo. and others. 

Robert S. Taylor, for défendants in the interest of Williams Elec- 
tric Mfg. Co. 

(February 27, 1901.) 

BROWN, District Judge. The decree in thèse cases must be for 
the défendants. 

A. 

I flnd the Berliner patent invalid: 

1. Because, at the date of the application, June 4, 1877, Berliner 
had not made the invention covered by the patent issued to the 
American Bell Téléphone Company on November 17, 1891. Ber- 
liner's application says, of the instruments shown in the drawing of 
the patent: "Thèse simple instruments will reproduce any musical 
Sound uttered in the neighborhood of one of them; but for the re- 
production of spécial sound, such as speech, they are not adapted." 
A clear statement of the reasons is given, the statement is repeated, 
and it is said also of sound waves: "Nothing of the nature of eaeh 
wave and the shape of their curves is recorded." He states that he 
accompli^hes this by apparatus operating to make and break the cir- 
cuit. His model and drawings, as well as the text of his application, 
show that he intended to transmit speech by the erroneous method 
of interrupting the contact of électrodes and breaking the current. 
This document stands, in this case, as évidence on the question of 
Invention, exactly as it was written. It is conclusive évidence that 
Berliner had not invented, and did not intend to apply for a patent 
for, a constant-contact speech transmitter. The complainant's at- 
tempt to show that statements contained in this document were in- 
serted through the mistake of a solicitor's clerk is a failure. I am 
convinced that this is not true. I find, as a matter of fact, that Ber- 
liner did not, before June 4, i877, succeed in transmitting speech, 
but, on the contrary, was convinced by his experiments that speech 
could not be transmitted by the apparatus of the patent in suit. I 
flnd also that he did not at that, date intend to describe or claim the 
apparatus as a speech transmitter. In view of the original applica- 
tion, the complainant's case cannot be established without proof of 
successful experiments by Berliner. The invention set forth in the 
patent lay în experiment. In inventions of this class, the true date 
of conception ig the date at which the experiment succeeds. The 
complainant concèdes that Berliner did not make new apparatus, but 
reproduced substantially the old Reiss apparatus. Proof that the 
Reiss apparatus, or Berliner'^ ftpparatus, or the Morse key, is opera- 
tive in the hapds of experts, dbes not establish invention by Berliner. 
He is not entitled, as an inventor of apparatus, to daim whatever 
may be f ound to be within its capacity, because his sole claim to in- 
vention is based. upoh an aUeged discovery of a new capacity in old 
apparatus. If h& did not disCover this, nothing new remains that he 
did discover or invent. He did not "embody" an invention in appa- 
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ratus unless he succeeded in making the old apparatus perform Bell's 
process upon the current The complainant bas not proved that 
Berliner's apparatus will transmit speech nnder the conditions exist- 
ing at Berliner's experiments. Berliner's caveat of April 14, 1877, 
does not establish invention, and does not count as a réduction to 
practice. It proves a project. Later caveats, the application, the 
record in the patent oflace, and other évidence show the failure and 
abandonment of this project. Complainant's experts agrée that 
what was stated in Berliner's caveat of April 14, 1877, would at that 
date hâve been deemed by scientiflc men impracticable, and that it 
could not hâve been predicted upon scientiflc or theoretical grounds. 
In the Téléphone Cases, 126 U. S. 545, 8 Sup. Ct. 778, 31 L. Ed. 863, 
the suprême cohrt said of an expérimenter : "It was not until after 
Bell's success that he found out how to use the Eeiss instrument so 
as to make it transmit speech. Bell taught him what to do to ac- 
complish that purpose." Also it was said: "It was left for Bell 
to discover that the failure [of Reiss] was due not to workmanship, 
but to the principle which was adopted as the basis of what had to 
be done." If it was obvions to Berliner, or to persons skilled in the 
art, upon a reading of Bell's patent, that the Keiss apparatus could 
perform Bell's process, then the case fails as to invention. If what 
Berliner wrote in his caveat was obvious without experiment, Bell 
"taught him M'hat to do to accomplish that purpose." The complain- 
ant avoids the défendants' point that Berliner made no invention in 
using Eeiss' old machine by Bell's old method by évidence that it was 
not known that such changes as could be eflfected between solid 
électrodes would vary the current sufflciently or in the desired pro- 
portion. This required discovery through experiment. The com- 
plainant's contention that its case can be established irrespective 
of expérimental results is therefore untenable. To claim that Ber- 
liner made an invention because scientiflc men would hâve deemed 
it impracticable to practice Bell's method with solid électrodes, and 
because it was wboUy unknown that the current could thus be made 
to vary in the proper proportions, and also in the same case to claim 
that Berliner, in writing his caveat, must, as an inventer, hâve per- 
ceived that his project was necessarily true, and that expérimental 
veriflcation was not necessary, is highiy in consistent. The com- 
plainant's case as to invention must rest upon the ground that what 
was stated in the caveat was not obviously and necessarily true, that 
expérimental veriflcation was necessary, and that Berliner did verify 
his project by successful experiment, resulting in discovery of facts 
before unknown. The proof is strong to the contrary. It is largely 
documentary and contemporaneous, and is not met by the incon- 
clusive, argumentative, and whoUy unsupported oral testimony of 
Berliner, given years after the filing of the application. The absence 
of any corroboration from the numerous persons who are said to hâve 
witnessed Berliner's experiments, and the failure to account for the 
nonproduction of wituesses, is a strong fact against the complainant. 
2. Because the invention described in the patent is radically différ- 
ent from the invention described in the application. A comparison 



980 109 FEDERAL REPORTER. 

of the two documents leaves no doubt on thîs question. The applica- 
tion expressly disclaims speecli transmission t>y the instrument of tlie 
patent, and claims as a speech transmitter a double-pin instrument, 
operating to make and break the contact of électrodes. The patent 
calls for constant contact of électrodes and an unbroken current; 
the application, for an interrupted contact and a broken current. 
The décision of the suprême court in the Téléphone Cases shows the 
substantial différence between thèse methods of operating on the 
electric current. The original application, by changes purporting 
to be amendments, has been completely transformed into an applica- 
tion for a distinct invention. This transformation is of the most 
remarkable character, and was made after Edison's carbon constant- 
contact speech transmitter was invented and described in a printed 
publication. Such amendment is illégal, even if Berliner had made 
the invention before June 4, 1877. The amendments made prior to 
1880 cannot support the patent, as they did not introduce constant 
contact of électrodes. If they did, they are illégal, as introducing 
a différent invention. A constant-contact speech transmitter is flrst 
sufficiently described and elaimed, if at ail, in the rewritten speciû- 
cation of 1880; The invention had then been in public use for more 
than two years, i. e. from June, 1878. There is no légal application 
to support this patent. 

3. Because the invention was previously patented by Berliner. 
Berliner, in 1880, took ont a patent which covered the speech trans- 
mitter of the patent in suit, applied to its appropriate use in a "Sys- 
tem," 1. e. with a receiver. Claim 4 of this patent is not in terms or 
in fact for a combination, since the transmitter is a System part or 
relative part, and it does not constitute a "combination," in the 
sensé in which that term is used in patent law, to put a System part 
into a System for which it is designed; to put a relative instrument 
into its intended relation, without invention in so doing. This is 
but application to appropriate use. The effect of claim 4 of the 1880 
patent was to give a monopoly of this instrument, applied to its 
appropriate use, without additional invention in making this applica- 
tion. By granting the patent of 1880, the commissioner exhausted 
his power to issue a second patent, whereby the patentée could con- 
trol ail use of this instrument as a transmitter. Having been pro- 
tected for 17 years in the use of this transmitter with one receiver. 
Berliner was not entitled to further protection for use with any and 
ail receivers. I agrée with the conclusion of Judge Carpenter on this 
point in U. S. v. American Bell Téléphone Co. (C. C.) 65 Fed. 86. 

4. Because Edison was the prior inventor. Berliner's amend- 
ments must bear date as of the date of flling. August 8, 1877, is 
the earliest date of amendment affecting this controversy. Berliner's 
amended application is anticigated by Edison's application of July 
20, 1877, and by the Philadelphia Press article of July 9, 1877. The 
burden of proof is upon the complainants to anticipate Edison. 
They cannot sustain it. Assuming Berliner's application to date as 
of June 4, 1877, he is anticipated by Edison's application of April 
27, 1877. One form of apparatus therein described is substantially 
the Berliner apparatus, operating in the same way. 
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B. 

Claims 1 and 2 in suit are invalid because anticipated by Bell's 
patent and Bell's liquid transmitter. Bell was a prior inventer of a 
transmitter that operated upon a battery current by changes of an 
electrical contact. Its mode of opération was by constant, but vari- 
able, contact of électrodes. Variable pressure upon the diaphragm 
and variable pressure of one électrode upon another are invariable 
and necessary accompaniments of its opération. As Bell's liquid 
transmitter bas two aspects or features invariably accompanying 
eacb other, and novel over the magnéto instrument, either will 
serve for a name or description that will distinguish the liquid trans- 
mitter from the magnéto transmitter. We may call the Bell liquid 
transmitter a "constant but variable contact transmitter," or a "vari- 
able pressure transmitter," or we may say that the mode of opération 
is by "variable contact" or by "variable pressure." Thèse names are 
interchangeable. They are of no value, however, in pointing ont dif- 
férences between the différent types of constant-contact transmitters 
before us in this case, because they name only features common to 
ail, and do not state a distinctive différence. The claims of the pat- 
ent cover ail transmitters having variable pressure between élec- 
trodes. They therefore seek to appropriate Bell's invention under a 
new form of words. The claims, when read according to their 
natural signification, undoubtedly include Bell's liquid transmitter, 
and are invalid for excessive breadth. They cannot be saved by 
making an arbitrary exception of Bell's liquid transmitter as spé- 
cifie apparatus, because that would still leave Berliner claiming ail 
other transmitters possessing Bell's features of variable contact and 
variable pressure between électrodes, which are now public prop- 
erty. This is not a mère verbal criticism of the claims; for ex- 
perts and counsel, by the use of language similar to that of the 
claims, crédit to Berliner, and seek to cover by his patent, what was 
in fact the invention of Bell. Attributing to Berliner the invention 
of a mode of opération or process, to wit, "variable pressure," and 
apparatus characterized by this mode of opération, they explain 
its novelty by ignoring Bell's liquid transmitter, and by reverting to 
Reiss. They thus show a novelty over Reiss, to wit, the "variable 
pressure opération," as distinguished from the make and break opér- 
ation. In other words, they claim for Berliner a new "electrical 
mode of opération," which is in fact Bell's, and also a new mode of 
treating the circuit, i. e. varying without interrupting it, which is 
also Bell's. This is accomplished with some degree of plausibility 
by using a new term, i. e. "variable pressure opération," to signify 
an old thing, i. e. the varying contact opération. When we start 
from Bell, as we must, in the search for novelty, and not from Eeiss, 
as the complainant does, we flnd that the language of the claims, 
read in the light of the prior art, shows nothing novel over Bell. 

G. 

Claims 1 and 2 are anticipated by Edison. Thèse claims are of 
excessive breadth, for the further reason that they include varions 
devices of Edison, which, like Bell's liquid transmitter, employ a 
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battery current, and a variable contact of électrodes, and variable 
pressure. Edison's devices of February 9 and April 1, 1877, antici- 
pate thèse claims. The complainant asserts that thèse transmit- 
ters ditfer essentially from Berliner's, and therefore admits that 
Berliner has no right to include them; but nevertheless the broad, 
gênerai language of the claims covers them. A limitation to solid 
électrodes does not save the claims. By elaiming "variable pres- 
sure" of électrodes as a method or principle, the complainant has at- 
tempted to monopolize a feature common to many constant-contact 
transmitters, and thus to discourage and hamper further invention 
in the same Une of industry. The claims are plain. They cover ail 
forms of variable contact transmitters before us in this case. I 
am of the opinion that they are void, and cannot be saved by the 
spécification. Thèse claims are now said by counsel to express 
accurately and happily Berliner's real invention. They do, in fact, 
represent the substance of the eomplainant's main argument. The 
complainant also claims for Berliner invention in the use of the 
minute ïorce of a sound wave to vary pressure between électrodes, 
and invention in the discovery that accompanying variations of 
pressure were corresponding variations of current. This is in the 
Bell patent as well as in Bell's liquid transmitter and in various 
devices of Edison. The complainant is certainly not entitled to 
claim as a novelty the utilization of minute forces, after the Bell 
patent and Bell's liquid transmitter, and in view of the contention 
that Edison intended to compress a mass of plumbago thereby. Ber- 
liner borrowed his apparatus for "transmitting the impression of 
agitated air" bodily from Bell's second patent. As variations of cur- 
rent are proportional to variations of pressure at the diaphragm 
in ail transmitters, it is not remarkable that they are also propor- 
tional to variations of pressure at the place in the circuit where 
the change of contact occurs, and where the force exerted upon the 
diaphragm is expended upon the circuit. It is the principle of Bell's 
magnéto instrument and of his variable contact transmitter that 
the current shall vary proportionally to the pressure at the dia- 
phragm. It is a principle of the variable résistance method that 
the résistance shaU vary by pressure exerted upon the circuit, and 
proportionally thereto. In the liquid transmitter is the principle 
that the current shall vary proportionally to the pressure at the 
diaphragm, and also proportionally to the pressure between élec- 
trodes, and also that, as pressure on the diaphragm and between 
électrodes is weakened, the current becomes less intense; as it is 
strengthened, more intense. This was also in Edison, before Ber- 
liner. We are not dealing with claims carelessly drawn by an ig- 
norant inventer, but with the phraseology of experts framed more 
than two years after public use of the invention, with the intention 
of asserting that Berliner was the originator of very broad prin- 
ciples that control the practical art of telephony. Those principles 
are Bell's. 

Claim 1 for a method is invalid. The patent discloses nothing 
patentable as an art, method, of mode of opération, The method 
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is "by causing the sound waves to vary the pressure," "so as to 
strengthen and weaken the contact." Apparatus is required, i. e. 
électrodes in constant contact. The "causing" is accomplished by 
placing the apparatus -where there are sound waves. This is not 
patentable as an art or method. Producing sound waves is no part 
of the method whereby existing sound waves are caused to vary 
pressure, The patent covers no art or skill required in keeping the 
électrodes in constant contact. The patent shows a screw by which 
this can be done. It appears that an équivalent means is in using 
a low tone of voice to avoid destroying the contact. This is not 
an art or method, or, if so, not that covered by this patent. If 
invention is required to keep the électrodes in constant contact, 
or to put transition résistance into the circuit, the patent is bad, 
since it leaves this to be found out by experiment. Producing 
sound waves appropriate to particular forms of apparatus is not the 
method whereby existing sound waves are caused to vary pressure 
between électrodes, and should not be confused therewith. The 
force utilized and the process performed upon the current, i. e. caus- 
ing undulations of a particular form, are both in Bell. The method 
of claim 1 is practiced solely by a machine, and is merely the modus 
operandi of a machine, and is not patentable as an abstraction apart 
from a machine. If there was involved a discovery of the value of 
minute variations of contact in changing a current, this led merely 
to the construction of apparatus, and not to a new art or method. 
Moreover, claim 1 is invalid by two years' public use. 

E. 

Assuming that the spécification discloses an invention, and that 
by limitation claim 2 can be saved, the patent nevertheless is lim- 
ited to the structure therein described, and so limited that the de- 
fendants do not infringe. The patent does not disclose or suggest 
any material other than métal for the second électrode. Berliner's 
experiments were solely with metallic électrodes. He did not, as 
a matter of fact, make any investigations in conséquence of which 
he was entitled to assert a gênerai truth concerning ail solid élec- 
trodes, 'it is not proven that metallic électrodes are generally suit- 
able for practical use in a speech transmitter. To save the patent 
by limiting it to the apparatus there shown would not avail the 
complainant. The défendants' transmitters having carbon élec- 
trodes are, as apparatus, distinct inventions. The carbon électrode 
was the invention of Edison; it was not an équivalent for the 
métal électrode of Berliner. The complainant seeks to hold the de- 
fendants' transmitters as infringements by comparing them as em- 
bodiments of a principle, art, process, or method discovered or 
invented by Berliner. I am of the opinion that it has not suc- 
ceeded. Ite variable pressure principle affords no basis for a dis- 
tinction between Berliner's device and three variable pressure con- 
stant-contact transmitters which preceded it, two having solid 
électrodes. This generalization, which covers the défendants, also 
covers so much of the prior art that the complainant is antici- 
pated if it stands upon it. • Distinctions between changes in inti- 
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macy of contact and of àrea 6f contact, and changes of mass 
or jnolecular condition following pressure of électrodes in contact, 
ar^ distiDGtions as to apparatus, not as to principle&, and thèse dis- 
tinctions are net satisfactorily established. The transmitters of 
Bell, Edison, and Berliner agrée in this: that each is capable of 
producing electrical undulations similar in form to soùnd waves 
and of transmitting speech. Upoa the évidence as it stands iu this 
case, this must be assigned to the gênerai feature which is common 
to ail variations of physical contact. I do not thirik that anything 
more than distinctions in the kinds of contact has been shown. 
A patentée is entitled to take the position that, as an expérimenter, 
he produced practical apparatus, or found that old apparatus could 
be applied to a nôvel and nonanalogous use. He may stand on his 
légal right to refuse to enter upon a discussion of the laws of 
nature or scientiflc principles involved, and say, "I claim, as a novel 
and uséful thing, my apparatus. This apparatus exhibits my in- 
vention, and proves by example its charactér." The complalnant 
doés not submit to hâve the invention compared with others as to 
its practical efl3ciency in the practical art. It undertakes to claim 
something very much broader than what is exhibited in the ap- 
paratus of the patent. The patentée flrst takes the position that 
Berliner said, "I hâve found that, when électrodes are pressed to- 
gether tnore or less by the minute pressure of Sound waves, the cur- 
rent increases and decreases proportionally;" but two inventors be- 
fore Berliner found this out The patentée then says, "I hâve found 
that this is the case with two solid électrodes;" but Edison had 
found this out before. The complainant replies: "But thèse inven- 
tions change the area of contact, and the mass or molecular condi- 
tion of the iJecond électrode, which is a radically différent method 
from mine^ though probably the«e changes may occur in my trans- 
mitter to sème extent. I do not know what is the reason of the 
change of currfent in my transmitter." The défendants say that ail 
thèse instruments agrée broadly in thiS: that as changes of physical 
contact occur changes of current occur. They ail produce elec- 
trical undulations similar in form to Sound waves. They axe there- 
fore members of a class, to be compared merely in respect to the 
manner in which they respectijely perform their functions, and 
according to what they hâve cohtrîbuted to the practical art. The 
complainant makes a final attempt to lift Berliner's invention out 
of a subordinate position in thé class of constant-contact trans- 
mitters, and attempts to give an account of the reason for the 
change of current in Berlinef s instrument, saying Berliner's instru- 
ment opérâtes by varying transition résistance (that is, the résist- 
ance of imperfect contact, whiCh varies as the contact is weakened 
and strengthened) ; but this dOes not appear to be anything more 
than sinèling ont for description another aspect of what occurs 
in -ail cases when a contact changes, The résistance is due to dis- 
continuity. To change the disc^ntittuity, we must change the con- 
tihaity. Ghanging the continuity is merely changing the contact. 
This is a novel form Of words, but it does not distinguish Berliner's 
transmitter broadly from other transmitters. But it is said the 
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«ther transmitters show but little or no trace of microphonic action 
when they transmit speech. 

The final distinction is as to the character of the tone produced 
by the différent transmitters. Testing the merit of Berliner's in- 
vention by his advance in the art, by the advance made with metallic 
électrodes, we see that it is Tery slight. Metallic électrodes hâve 
never corne into commercial nse. The Berliner instrument made 
no advance upon Bell's magnéto instrument. It is not proven to be 
superior to the instruments of Edison having solid électrodes. The 
Berliner patent, or Berliner's caveat, does not contain any sugges- 
tion of the thought that was the basis of the invention of the car- 
bon transmitter. Edison preceded Berliner in the transmission of 
speech. The carbon transmitter was an expérimental invention of 
a very high order of merit. It would be contrary to common sensé 
to permit this invention to be subordinated to the invention of Ber 
Mner's patent. If Berliner made a discovery, it was simply a dis- 
covery that such minute variations of contact as could be produced 
between metallic électrodes would transmit speech to a limited 
extent. ' If Berliner or others hâve succeeded in finding that metal- 
lic électrodes can be balanced so delicately that they will transmit 
speech, this is not a discovery that is embodied in the defeild 
ants' transmitters. Edison, thinking of using such variations of 
contact, tried them before Berliner, and found them useless. He 
set about the problem of finding a contact material that was adapted 
to the préservation of contact, and adapted to produce a wide range 
of variations in the current. The advance in the art is due to what 
he discovered. If scientiflc men, by patient industry, succeed in 
stating some aspect or some peculiarity in which Berliner's and 
Edison's transmitters agrée, this is not Such a practical test of iden 
tity as the patent law requires. The only practical test of identitv 
in this case is by comparing instruments of the Berliner type anfî 
instruments of the Edison type in respect to practical efficiency. 
The attempt to expand Berliner's unsuccessfnl expérimenta and 
caveat, first into an invention, and next into a broad claim for an 
art, method, principle, or process, exhibits a remarkable degree of 
ingenuity; but is not convincing. Mère changes of a current, not 
resulting in speech, do not make Bell's speaking current. A state- 
ment in writing that an instrument will produce any and ail changes 
of current is not the équivalent of finding by experiment that it 
will do so. Variable pressure between électrodes in constant con- 
tact is not Berliner's novelty. It is not a sufiQcient account of a 
means of transmitting speech. Varying transition résistance is 
varying contact. The distinctions are between apparatus, not be- 
tween methods. The discovery that minute variations of contact 
between metallic électrodes will transmit speech is not the discov- 
ery embodied in the défendants' transmitters. I am of the opinion 
that the défendants' transmitters are an invention substantially 
distinct from that disclosed in the Berliner patent; that the concep- 
tion by Edison of the use of carbon for speech transmission preceded 
Berliner's conception of the use of solid metallic électrodes; that, 
from his first conception, Edison diligently proceeded upon a line 
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of experimeDts that led to an invention of remarkable character, 
whioli borrows nothing from Berliner, bas no substantial resem- 
blaoce to what is shown in the Berliner patent, and cannot be 
identifled •with it by any ingénions use of language. The défend- 
ants owe nothing to Berliner. 

By thiS rescript I announce my décision; but will file, as soon as 
may be, a printed opinion, in which will be considered in further 
détail the questions of law and fact arising in this case. The bill 
will be dismissed, and a draf t decree may be presented accordingly. 



BROWN, District Judge. Thèse suits are for infringement of 
lettérs patent No. 463,569, issued November 17, 1891, to the Amer- 
ican Bell Téléphone Company, as assignée of Emile Berliner. The 
patent statès that the invention consists "in a new and useful 
improvement in transmitters for electrically transmitting sound of 
any kind." The défendants contend that the patent is invalid, 
and thàt claims 1 and 2, on which the complainant relies, are 
either invalid, or so limited in scope as not to include the défend- 
ants' deyices. 

The folio wing drawing is from the patent: 



J^^.:/., 



^t^.H^ 




The invention is thus descrîbed in the speeiflcatîonî 

"It is a fact that If at a point of contact between two conductors forming 
part of an electrîc circuit, and carrying an electrlc current, tlie pressure 
t)etween both sides of the contact becomes wealiened, the current passing 
becomes less intense, — as, for instance, if an operator on a Morse instru- 
meiit does not press down the liey with a certain flrmness, the sounder 
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at the recelTing Instrument works much weaker than If the full pressure 
of the hand had been used. Based on thls fact I haife constructed a sim- 
ple apparatus for transmittlng sound along a Une of an electrle current In 
the foUowlng manner: In Figs. 1 and 2 of the drawlng, A Is a métal plate 
well fastened to the wooden box or frame, but able to vibrate If sound is 
uttered agalnst It or In the neishborhood of said plate. Against the plate 
and touching It is the métal bail C, termlnatlng the screw-threaded rod B, 
whieh is supported by the bar or stand d. The pressure of the bail 
against the plate A can be regulated by turnlng the rod, B. The sald bail 
and plate are included in circuit with an electrle battery, so that they form 
électrodes, the current passing from one of them to the other, By maklng 
the plate vibrate the pressure at the point of contact, a, becomes weaker 
or stronger as often as vibrations occur, and the strength of the current is 
thereby varied accordingly, as already described. By placing now, as Is 
shown in the drawings, one sueh instrument in the station Fig. 1, and an- 
other Instrument capable of acting as a téléphonie receiver in the station 
Fig. 2, both situated on the same electrle circuit in whieh a current is pass- 
ing, as shown by the wire connections foUowing the arrows, sound uttered 
against the plate of the instrument Fig. 1 will be reproduced by the plate 
of the instrument Fig. 2, for as the vibrations of the transmitter Fig. 
1 caused by the sound will alternately weaken and strengthen the current 
as many times as vibrations occur, the diaphragm of the receiver will be 
caused by thèse electrical variations to vibrate at the same rate and meas- 
ure. The latter vibrations being communicated to the surrounding air, the 
same klnd of sound as uttered against the transmitter Fig. 1 will be repro- 
duced at the receiver Fig. 2, or in as many other recelving instruments as 
are situated withln the same electric circuit. It is not essential that the 
plate should be of métal. It can be of any material able to vibrate, if only 
at the point «f contact sultable arrangement Is made so that the current 
passes through that point The plate may be of any shape or size, or other 
sultable vibratory média may be used, — a wire, for esample. Any other 
metallie point, surface, wire, etc., may be substituted for the bail. There 
may be more than one point of contact to be affected by the same vibra- 
tions. Both of the électrodes may vibrate, although It Is préférable that 
only one should. If the uttered sound Is so strong that its vibrations will 
cause a breaking of the current at the point of contact In the transmitter, 
then the resuit at the recelving Instrument will be a tone much louder, 
but not as distinct in regard to articulation." 

The drawing shows two distinct instruments. The transmitter, 
Fig. 1, is the subject-matter of the patent in suit. Its plate is vi- 
brated by sound waves, and the vibrations produce electrical undu- 
lations. It is conceded by the complainant that the instrument of 
the patent is substantially the old Reis structure illustrated in 
the Téléphone Cases, 126 U. S. 40, 53, 58, 60, 191, 196, 31 L. Ed. 
898, 903, 906, 908, 950. 
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With this apparatus Reis, as early as 1861, trattsmitted piusical 
tones. **He could sing through his apparatus, but lie could not talk," 
for the reasoQ that he broke the contact of his électrodes and in- 
terrupted the current. The apparatus, however, under expert ma- 
uipulation, is capable of transmitting speech, though this was not 
accomplighed until after Bell's discovery that the true way to 
transmit speech was to operate on an unbroken current. 126 TJ. 
S. 540-545, 8 Sup. Ct. 785-788, 31 L. Ed. 991-993. The receiver 
is represented by Fig. 3. Its plate is vibrated by electrical undu- 
lations, and the Tibrations of the plate produce sound waves. The 
receiver is covered by another patent to Berliner, No. 233,969, dated 
November 2, 1880. The claims in issue are as follows: 

"(1) The method of producing in a circuit electrical uiidulatians similar 
In form to sound waves by causlng the sound waves to vary the pressure 
between électrodes In constant contact so as to sti-engthen and weaken the 
contact, and thereby inerease and dlminish the résistance of the circuit, 
substantlally as described. (2) An electrlc speaking-telephone transmltter 
operated by sound waves, and consisting of a plate sensltlve to said sound 
waves, électrodes in constant contact wlth each other and forming part 
of a circuit which Includes a battery or other source of electric energy and 
adapted to inerease and decrease the résistance of the electric circuit by the 
variation in pressure between them caused by the vibrational movement of 
said sensitive plate." 

The patent contains the foUowing disclaimer: 

"I do not claim that I am the flrst Inventor of the art of transmitting 
vocal and other sounds telegraphlcally by causing electrical undulations 
similar In form to the sound waves accompanylng said sounds. Neither do 
I claim that I am the flrst who caused such electrical undulations by vary- 
ing the résistance of an electric circuit in which a current was passlng." 

The last sentence has référence to Bell's variable-résistance 
method described in the Téléphone Cases, 126 U. S. 531, 536, 538, 
8 Sup, Ot. 780, 783, 784, 31 L. Ed. 988, 990, and covered by the fol- 
lowing claim of Bell's patent: 

"(4) The method of producing undulations In a continuons voltaic circuit 
by gradually increasing and diminishing the résistance of the circuit, or by 
gradually increasing and diminishing the power of the battery, as set forth." 

On page 323, 126 U. S., and page 963, 31 L. Ed., is shown "Bell's 
Centennial Liquid Transmltter," an instrument operating by the 
variable-résistance method covered by claim 4 of Bell's patent, 
174,465, March 7, 1876. Though Bell's patent made no claim for 
apparatus operating by this method, his spécification contained this 
language: 

"Electrical undulations may also be caused by alternately increasing and 
diminishing the résistance of the circuit. • • • The extemal résistance 
may also be varied. For instance, let mercury or some other liquid form 
part of a voltaic circuit, then the more deeply the conducting wire Is Im- 
mersed in the mercury or other liquid, the less résistance does the liquid 
ofCer to the passage of the current. Hence the vibration of the conducting 
wire in mercury or other liquid Included in the circuit occasions undula- 
tions in the current." 

Prof. Wright, complainant's expert, says of this extract fromi 
Bell's patent: 
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"Thls describes a Ilqnid transmltter, and I believe that any one familiar 
•with electrlcal science, and havlng a knowledge of the state of the art as It 
was at that time, would hâve been able to construct an apparatus whlch 
could be used for the transmission of speech." 



MOOTHPIECE. 




Dlaphragm. 
iConducting wire. 
Jjlquid. 



BELL'S LIQUID TRANSMITTER, 1S76. 

Speaking înto the mouthpiece vibrâtes the diaphragm, whose 
movements cause the conducting wire attached to the diaphragm 
to move up and down in the liquid, thereby permitting more or 
less electrieity to pass according to the extent of immersion. The 
liquid may be acidulated water or mercury. Prof, Cross, complain- 
ant's expert, says that this was the apparatus with which Bell 
flrst successfuUy transmitted speech, and that "the apparatus waa 
and is perfectly operative." It was exhibited at the Centennial 
Exhibition in 1876. Prof. Oross describes the opération as f ollows : 

"When the diaphragm vibrated, the wire dlpped more or less deeply be- 
neatb the surface of the liquid, so that that portion of the wire from whlch 
the eurrent flowed into the liquid was altemately Increased and dimlnlshed, 
thus Inereaslng and dlminlshlng the résistance at that place, and so produ- 
cing electrlcal undulatlons." 

A comparison of this instrument with that of Berliner's patent 
is of principal importance in this case. The défendants rely upon 
it, not as a complète anticipation of Berliner's instrument or in- 
vention, but as an anticipation of the broad claims of the patent 
and of the broad claims of the complainant's counsel and experts 
as to the character and importance of Berliner's invention. It 
appears by Berliner's testimony that, before constructing his in- 
strument, he had carefuUy studied Bell's first patent, and that 
the métal plate or diaphragm. A, of Fig. 1, was taken from Bell's 
second patent, 186,787, January 30, 1877. What appears in Bell's 
patents, or in Bell's liquid transmitter, cannot be claimed as novel 
with Berliner. Upon comparison, we find the foUowing resem- 
blancea: Each is apparatus for practicing Bell's art, process, or 
method of "transmitting vocal or other sounds telegraphically 
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♦ • • by causing electrical ondulations similar in form to the 
vibrations Of the air accompanying * * * Vocal or otlier 
sourids/' Bell's patent, claim 5. The treatment of the current de- 
scribed in the Berliner patent is the same as Bell's. Each is ap- 
paratus for practicing Bell's art by Bell's variable résistance 
method, i. e., "gradually increasing and diminishing the résistance 
of the circuit." Bell's patent, claim 4. The method of treating the 
résistance of the circuit iS the same in each. Each receives the 
Sound waves upon a diaphragm, which vibrâtes and effects changes 
in a circuit in which an unbroken battery current is passing, thus 
producing electrical undulations similar in form to sound waves. 
In each, there are électrodes in constant but variable contact. 
Each opérâtes by a varying contact. In each, pressure is exerted 
upon the diaphragm by sound waves, and by one moving électrode 
upon another électrode; so that in each there is pressure between 
électrodes. In each, there is produced by the force expended upon 
the diaphragm a weakening and strengthening of the current, 
through the weakening and strengthening of physical and elec- 
trical contact of électrodes. Bell's liquid transmitter is, therefore, 
a complète anticipation of Berliner's transmitter in thèse particu- 
lars: In the use of a battery current, instead of a current gen- 
erated by the transmitter instrument, as in Bell's magnéto in- 
strument illustrated in Bell's patent. See Fig. 7 in 126 U. S. 5, 
31 L. Ed. 867. In the use of électrodes in constant contact with 
each other, and forming part of a circuit which includes a bat- 
tery. In the use of the pressure of one électrode upon another 
to strengthen an electrical contact, and of a relaxation of pressure 
to weaken the electrical contact. It is, therefore, true, as the de- 
fendants contend, that claims 1 and 2 of the patent in suit, taken 
as they read in the ordinary sensé of the words used, without 
limitation as to the size, shape, or materials of the électrodes 
used, are anticipated by Bell'a liquid transmitter. 

It may clear the discussion of this case if we observe that two 
distinct questions hâve been confused: Does Bell's liquid trans- 
mitter anticipate the first and second claims? Does Bell's liquid 
transmitter anticipate an invention made by Berliner? The com- 
plainant misstates the position of the défendants, saying on its 
brief that "the National Company contends that the 'Bell liquid 
transmitter,' briefly referred to in Mr. Bell's great téléphone pat- 
ent of 1876, was a microphone, and anticipated Berliner." The de- 
fendants do not so contend. The term "microphone," according 
to the complainant, dénotes an instrument having solid électrodes. 
The défendants do not contend that Bell's liquid transmitter was 
a microphone. To the défendants' assertion that the claims cover 
Bell's liquid transmitter, as well as Berliner's, the reply is that 
Bell's liquid transmitter does not anticipate Berliner's instrument, 
nor Berliner's actual invention. This does not meet the true issue. 
The anticipatory effect of Bell's patent and of Bell's liquid trans- 
mitter cannot be ignored. The failure of the complainant to rec- 
ognize this fully is a weak point in its argument. It is clearly 
established that Bell was a prior inventor of a constant but va- 
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riable-contact transmitter. It is also apparent that, in every trans- 
mitter having a constant but variable contact of opposing élec- 
trodes (a contact varying according to the vibrations of a dia- 
phragm), there must be, as an invariable and necessary accom- 
paniment, a variation of pressure between tbe électrodes. When- 
ever, in transmitting sound, pressure is expended by one électrode 
upon an opposing électrode, there is varying pressure, whether 
the second électrode be of water or mercury, as in Bell's liquid 
transmitter, or of powdered carbon, felt saturated with water, or 
plumbago, as in Edison's devices, and whether the second électrode 
yields to the force exerted upon it, or resists this force. It is 
manifest, theref ore, that, when Bell invented a transmitter in which 
there was a varying contact between opposing électrodes, he also 
invented a transmitter in which varying contact was inseparably 
associated with varying pressure. To claim broadly variable pres- 
sure between électrodes is to claim in other words variable con- 
tact of opposing électrodes. The claims of the patent are such as 
could properly be made, if at ail, only by the inventor of the flrst 
transmitter having a constant but variable contact of opposing 
électrodes, i. e. Bell. As varying pressure is a uniform accompani- 
ment of varying but constant contact of opposing électrodes, one 
who desired to deflne Bell's liquid transmitter, so as to distinguish 
it from the Bell magnéto instrument, which had no électrodes in 
contact, or from the Eeis transmitter (with an inconstant or broken 
contact), might do so by référence to either of the novel features 
of Bell, and say that its novelties were either "constant contact" 
or "variable pressure," or both. Either of the two names will 
distinguish a constant-contact transmitter from the Bell magnéto 
instrument, or from the Keis apparatus when operated according 
to Reis' method. Définition by a single novel feature, under some 
circumstances, is quite as good as définition with a full enumera- 
tion of particulars, but it may lead to fallacy by creating two 
names for one thing. Berliner was not the inventor of the first 
constant-contact transmitter. His instrument cannot be distin- 
guished from previous or subséquent constant-contact transmitters 
by referring to a single feature not novel with him, but possessed 
by several transmitters. Therefore he must point out, in his claims, 
some distinctive différence between his invention and what is dis- 
closed in the Bell liquid transmitter, in order to show his advance 
in the art. His apparent différence is merely in apparatus, but 
his apparatus is so inefûcient commercially that if his patent is 
to be construed merely as for apparatus, the complainant's case 
is hopeless on the issue of infringement. The complainant, there- 
fore, rests its case upon the proposition that Berliner's invention 
was a "new mode of opération," and from this arise the principal 
difflculties in the case. The complainant starts the search for nov- 
elty at Bell's magnéto instrument, and at the instrument of Eeis, 
and not from Bell's prior variable-résistance transmitter and, upon 
its brief, contrasts Berliner's apparatus with Bell's magnéto trans- 
mitter, and with the Keis transmitter, flrst saying of Bell's mag- 
néto transmitter: 
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"The apparatus of Mr. Bell was exceedlngly perfect, boti In Its theory and 
in tie practical restilts whlch were reachecj by it. But the curients pro- 
duoed by the transmitter "were extremely feeble, since the currents utilized 
were generated by the transmitter itself ; and its motioils, as It was actuat- 
ed only by the sound waves due to the volce, were but sljght" 

The brief then says, in italics, "Mr. Berliner remedied this defect," 
and made a new type of transmitter, which employa Bell's method of 
transmitting speech. "It is what is known as a 'variable-pressure 
contact transmitter.' It opérâtes, not as did the magnéto transmitter, 
to generate the undulatory current produced by the small amount 
of energy which the voice can communicate to thè transmitter, but 
simply to impress upon the electrical current furnished from an- 
other source — ^practically a battery — ^variations in strength which 
correspond to the motions impressed by the voice upon the trans- 
mitter." But this is true. of Bell's liquid transmitter, and was 
true of it in 1876, when it was exhibited at the Centennial. Ber- 
liner's transmitter in this respect was not a "new type of trans- 
mitter," but merely a species of a new type of transmitter in- 
vented by Bell. It is a remarkable fact that in spite of the testi- 
mony of Prof. Wright that the Bell patent sufflciently disclosed 
a liquid transmitter to enable a person skilled in the art to make 
one, and in spite of the testimony of Prof. Cross that the Bell 
liquid transmitter was, and is, perfeetly operative, the complainant 
shonld ignore the Bell patent and BelPs liquid transmitter", and 
explain Berliner's invention by saying that in Bell's magnéto in- 
strument the currents were very feeble, since they were generated 
by the transmitter itself, and by saying, in italics, "Mr. Berliner 
l*emedied this defect." Such à contention cannot be sustained. 
BelFs patent suggested the use of a battery current, and Bell's 
liquid transmitter used it in 1876. Berliner's apparatus has never 
been used commercially, and made no practical advance on Bell's 
magnéto transmitter. The error of attributing to Berliner the créd- 
it of an advance upon Bell in the substitution of a battery current 
fop a current generated by the transmitter rendered necessary a 
footnote to the brief: 

"It Is true, of course, that Mr. Bell also suggested in his magnéto patent 
that he could produce an undulatory current by varylng the résistance, but 
he made no suggestion whatever that this could be doue by varylng the 
pressure betweèn two électrodes in contact." 

After the opinion of the suprême court in the Téléphone Cases 
as to the variable-résistance method (126 U. S. 538, 246, 247, 8 Sup. 
Ot. 784, 31 L. Ed. 990), in explaining the importance of Berliner's 
work, counsel for the Bell Téléphone Company call Bell's great 
patent "Bell's magnéto patent," and ignore the instrument with 
which Bell flrst transmitted speech. This is a confession of fun- 
damental weakness in the complainant's case. It is essential to 
the complainant's argument that the true scope of Bell's variable- 
résistance method, and of Bell's work in applying that method, 
fihowld be ignored, in order that the Berliner patent may be con- 
stnied as for a new "method," instead of for practically useless 
apparatus for practicing the vapiable-resistance method of Bell. 
The complainant further proceeds to show the nature of Berliner's 
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invention by stating, as a main proposition on tlie brief, "Berliner's 
inventions do not réside in the structure involved." Berliner, 
"using substantially the old Reis structure," produced a "new mode 
of opération." In explaining this, the brief again ignores Bell's 
liquid transmitter, and reverts to Eeis, quoting the language of the 
suprême court to the effect that the question js "not as to the char- 
acter of the apparatus, but as to the mode of treating the current 
of electricity on which the apparatus is to act." It refers to Ber- 
liner's "new electrical mode of opération," and also quotes the lan- 
guage of Prof. Cross: 

"Structure hère Is not the controlllng élément. In machines generally the 
opération and the resuit are absolutely controlled and deflned by the struc- 
ture and organization of the machine. But this simple contrivance is more 
like a tool beeause' It can be compelled at the pleasure of the operator to 
perform the breaklng opération and produee the broken Eeis current, or to 
perform the variable-pressure opération and produce the undulatory cur- 
rent" 

Berliner's "new electrical mode of opération" or mode of treat- 
ing the current is new as to Eeis, beeause it bas that novelty 
which the suprême court bas decided to constitute Bell's advance 
upon Eeis. His mode of treating the circuit is new as to Eeis in 
that the contact is not broken, but this is Bell's novelty. The com- 
plainant's patent does not refer to any new treatment of an elec- 
trical current, and disclaims novelty in causing electrical undula- 
tions similar in form to sound waves. As a substantive part of 
its case, the complainant bas claimed for Berliner as distinctive 
features the use of a battery current and constant contact of élec- 
trodes, both of which are Bell's. Although the patent expressly 
disclaims that Berliner was the flrst to cause electrical undula- 
tions by varying the résistance of an electrical circuit in which 
a current was passing, and disclaims novelty in the production of 
electrical undulations similar in form to sound waves, the brief 
in effect retracts this disclaimer by showing Berliner's novelty 
against a prior art, from which is excluded what the patent by its 
disclaimers acknowledges was old at the date of the application. 
Bell's liquid transmitter is not in the prior art of the complainant's 
case. The attempt to dispose of that apparatus by characterizing 
it as a mère laboratory experiment, after Prof. Cross' évidence that 
it is an operative instrument, and after it was presented to the 
suprême court as a speaking téléphone (126 U. S. 247, 322), is not 
successful. This instrument is quite as important after the ex- 
piration of Bell's patent as it was before. It was the primary in- 
strument employing the variable-résistance method, and after it 
the problem was to improve upon Bell's électrodes. Improvement 
upon the résistance of the circuit was not a new art or method. 
Whatever the particular kind of résistance, whether "contact ré- 
sistance" or "mass résistance," the method of varying it is Bell's. 

I am of the opinion that upon Bell's liquid transmitter the de- 
fendants bave established their flrst défense, to wit: 

"In the State of the art of electrical telephony in 1877, there was nothing In 
the Berliner transmitter of patent No, 463,569 patentable over Bell as an art 
(daim 1), nor anything patentable as mechanism (claim 2), unless In the sub- 
109 ,F.--63 
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sfitiïtion of a BolM métal électrode tôt Bell's mercury électrode, whîch substl- 
tutioB (mly reproduced a Eegnault or a Eeis Instrument, to be operated by 
Belles metbod." 

It appeat^ also that there can be only two narrow grounds upon 
which the Berliner patent can stand: (1) That it -was patentable 
to apply BfeU's variable-résistance method to the api>aratus of Reis; 
(2) that îi was patentable to substitute a solid métal électrode for 
Bell's mercury électrode. I am further of the opinion that thèse 
claims are invalid for excessive breadth, under the décision of the 
suprême court in the Incandescent Lamp Patent, 159 XJ. S. 465, 
476, 16 Sup. Ot. 75, 40 L. Ed. 221, as attempting to monopolize the 
use of the pressure of one électrode upon another to effect changes 
in the circuit, and also as attempting to monopolize the use of ap- 
paratus operating by changes of contact between opposing élec- 
trodes, even if the électrodes be limited to solids. Prof. Cross, upon 
the prima facie case, was asked, "Is the patent conflned to any 
particular size, shape, or materials of the électrodes?" and re- 
plied that "the patent is not in any way thus limited. ♦ * * 
There is no limitation as to this matter in claims 1 and 2 of the 
patent." 

In argument, counsel for complainant, in setting forth the "re- 
markable character of Berliner's invention," and its great im- 
portance, state: 

"That thls Invention Is broadly covered, and conceded to be broadly claimed 
In the patent In suit, Is stated In this bill [brought by the govemment for 
the annulment of the patent]: 'And your orator avers further that the 
broad claims of sald patent cover in thelr scope every form of constant- 
contact téléphonie transmltter which It Is possible to make, and that, so far 
as can l>e foreseen, the possession of sald patent, if It is valld, will continue 
tb the reSPOiident company wlthout substantlal diminution during the full 
tenu thereof the same close monopoly of the art of telephony in the United 
States which it has enjoyed under sald patent to Bell, 174,465.' " 

I believe thèse claims to cover broadly ail transmitters having 
variable contact of opposing électrodes. They certainly are broad 
enough to cover every variable-contact transmitter that has been 
presented in this case. The concessions made by the complainant 
are sufBcient to prove that thèse claims are what were termed 
in Carlton v. Bokee, 17 Wall, 471, 21 L. Ed. 517, «ingénions at- 
tempts to expand a simple invention of a distinct device into an 
all-embracing claim, "calculated by its wide generalizations and 
ambiguous language to discourage further invention in the same 
department of industry and to cover antécédent inventions." It 
is a familiar rule that a generalization or définition that is too 
broad cannot be made good by making an arbitrary exception of 
each case that cornes within its tenus, but which should not hâve 
been included. A single contrary example destroys the generaliza- 
tion. 

The complainant daims broadly variation of pressure between 
électrodes in constant contact. TMs flrst conflicts with Bell's 
liguid transmitter. A liquid électrode is then excepted, but the 
exception of a liquid électrode still leaves the complainant claim- 
ing the mode of opération by variable contact for ail électrodes 
other than liquids. The claims limited to solid électrodes next 
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corne into collision with devices of Edison. The effect of thèse 
déviées as anticipation will be considered later. We now consider 
them merely in connection with concessions of the complainant 
that the claims should not cover them. 

JBdiaow 8-11, 




FBBRUART 9, 1877. 

This device has solid électrodes, and was an operative téléphone 
in February, 1877. It is the basis of Edison's patent 474,230, ap- 
plied for April 27, 1877. Its électrodes are a diaphragm of sheet 
métal, and a disk of hard rubber coated with plumbago, or a disk 
of some conducting métal or substance. In this apparatus Edison 
employed a battery current and constant contact. There was va- 
riable pressure between solid électrodes as in Berliner's apparatus. 
The complainant excepts this from the Berliner patent by saying 
that it opérâtes by varying surface area of contact, and by vary- 
ing the length of the path of the current outside of the area of 
contact, which is said to be différent, theoretically and practically, 
from Berliner's method. It is nevertheless within the claims. 

EcUaorv 4Z-J1, 





APRIL 1, IS77. 



The claims are next confronted with apparatus of Edison dated 
April 1, 1877, which has solid électrodes. It consists of a dia- 
phragm and "flve vertical springs, each provided with a sleeve carry- 
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ing a cylinder or button of hard-pressed plumbago fastened to a 
bar of insalatlng material. AU tbe plumbago buttons were in con- 
tact, ànd the one at the end rested against a diaphragm. The 
circuit was complète from the flrst spring through ail the carbona 
to the last spring." This the complainant says is net a variable- 
pressure transmitter, for the reason that Edison intended, by the 
vibration of the diaphragm, to compress électrodes of plumbago; 
thereby changing the molecular condition of the material of a 
part of the circuit. Oounsel distinguish this, and impliedly limit 
the électrodes of the patent to solid électrodes having "transition 
résistance" due to a loose joint, by saying that the Edison device 
does not operate by variation of transition résistance. There can 
be no question but that, if Berliner had preceded Bell, Bell's liquid 
transmitter would infringe .ôlaims 1 and 2, both as to constant 
contact and variable pressute. If Berliner had preceded Edison, 
either of the devices shown Wotild infringe the Berliner claims. 
The logical difftculty with the claims of the Berliner patent, in view 
of Bell's liquid transmitter and its position in the prior art, is that 
in attempting to deflne and mark out Berliner's novelty, they refer 
only to features that are common to Bell and Berliner, and not 
to the distinctive différence. It is définition "per genus," and not 
définition "per genus et diflerentiam," and the genus is Bell's. 
This is a defect not only of the claims, but of what may be termed 
the "variable-pressure" aspect of the complainant's argument. 
Practical accuracy, logical rules of définition, and rules of law alike 
rêquii-é that à définition shall include a statement of the distinctive 
différence. If we stop short of that, we err by being too vague. 
Thoti^h the complainant contends with great eamestness that Edi- 
son's 'dèvicès are distinguishable from Berliner's, yet it is apparent 
that, in the same way that the claims fail to express a distinctive 
differencebétween Bell's liquid transmitter and Berliner's, they fail 
to express a différence between Berliner's and the devices of Edison. 
To the «objection that the claims are so broad as to include thèse 
devices, îtis obviously no answèr to reply merely that thèse devices 
are not analogous. I am of the opinion, therefore, as the claims 
are statutory requirements, prescribed for the purpose of making 
the patentée, deflne precisely what the invention is, — and as thèse 
claims are ,80 broad as to include every transmitter of the gênerai 
class of whîch Bell was the flrst inventer, and which is exemplifled 
in his constant-contact transmitter, — that they are invalid for ex- 
cessive breadth, and for a vague generality which makes them a 
constant menace to ail inventors who may seek to improve the art 
of telephony by applying what Bell bas taught as to the practicabil- 
ity of opération by the constant but variable-contact method. This 
is also true if the électrodes are limited merely to solids. By claim- 
ing "variablç pressure of électrodes" as an art or method, the com- 
plainant seéks to monopolize an indispensable feature of every con- 
stant-contact transmitter having varying contact and opposing élec- 
trodes, and to suppress ail subséquent invention in the same field. 
Walk. Pat. § 14. Counsel say that the method of opération by varia- 
ble pressure is available "in the case of ail électrodes which bave 
■urfaces between which there may be varying pressure." It is 
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obrious that tMs language does not exclude even the liquid élec- 
trodes of Bell; and that, as ail solids hâve surfaces of this kind, it 
includes the solid électrodes of Edison. 

The final position of the complainant, upon the supplemental 
brief, is that the method of varying résistance in a battery circuit "by 
causing sound waves to vary pressure between électrodes in contact" 
so as to "strengthen and weaken the contact" is a more spécifie and 
hence différent thing from the mère eflecting of "some physical 
change in the path of the current." Counsel fail to meet the actual 
contention that it is not a spécifie description suflScient to distin- 
guish Berliner's method from effecting such physical changes in the 
path of the current as occur in Bell's liquid transmitter and in vari- 
ons devices of Edison. 

I am of the opinion that the language of thèse claims is clear 
and that no resort to the spécification is necessary to explain its 
meaning. They are not claims made in the infancy of an art by an 
unskilled inventor. They were put in the présent form more than 
two years after Edison's carbon téléphone had been placed on the 
market. They cover, if not every form of constant-contact trans- 
mitter vyhich it is possible to make, at least every form that bas 
been presented. They cover the use of variable pressure exerted 
by one électrode upon another, to vary the résistance of the circuit. 
They cover also ail transmitters having a variable contact of op- 
posing électrodes. They cover under a new form of words what 
was previously invented by Bell. To save thèse claims it is nec- 
essary, not to explain them by resort to the spécification, but to 
ingraft upon them restrictive qualifications which the patentée 
omitted to point out. This may not be done "for the purpose of 
changing it and making it diiïerent from what it is." White v. 
Dunbar, 119 U. S. 47, 7 Sup. Gt. 72, 30 L. Ed. 303; Howe Mach. Co. 
V. National Needie Co., 134 U. S. 388-394, 10 Sup. Gt. 570, 33 L. Ed. 
963; Paul Boynton Co. v. Morris Chute Co., 30 C. 0. A. 617, 87 Ped. 
225; Day v. Eailway Co., 132 U. S. 98, 102, 10 Sup. Ct 11, 33 L. Ed. 
265; Merrill v. Yeomans, 94 U. S. 568, 570, 24 L. Ed. 235; Eailroad 
Co. V. Mellon, 104 U. S. 118, 26 L. Ed. 639; Incandescent Lamp Pat- 
ent, 159 U. S. 465-472, 16 Sup. Ct. 75, 40 L. Ed. 221. 

Later in this opinion, we will consider further the merits of the 
complainant's contention as to the importance and scope of what 
Berliner is said to hâve accomplished. Even if it be assumed that 
the complainant is lawfully entitled to the patent upon which its 
arguments are based, I am of the opinion that the argument by 
which the complainant seeks to show that the patent discloses an 
invention of broad character and scope is logically and legally un- 
sound, and that what is described in the patent was, in view of the 
State of the art, of slight value and of narrow scope. But before 
considering the reasons for this conclusion, we will consider the 
question of the validity of the complainant's title to the letters pat- 
ent. 

The case présents this remarkable feature, — ^that the application 
in terms dénies that the instrument of the patent is adapted to 
the transmission of speech. The patent covers the transmission 
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of speech by an instrument wMch the application does not de- 
scribe a» a speecb transmitter, but, on the contrarj, says is not 
adàpted to the transmission of speech. Berliner's application filed 
June i, 1877, was not for the invention covered by letters patent 
issued to the American Bell Téléphone Company, as Berliner's as- 
signée, on November 17, 1891. Upon this question we need consider 
only the single f eature of "électrodes in constant contact" for speech 
transmission. The inquiiy whether the application describes the 
"variable-pressure" method of Beriiner is the same as the inquiry 
whether it discloses the constant but variable contact method of 
Bell, and whether it calls for the use of an unbroken current. The 
suprême court, in the Téléphone Cases, 126 U. S. 544, 545, 8 Sup. Ot. 
787, 31 L. Ed. 992, 993, found that Bell discovered the true way to 
transmit speech, — "to operate on an unbroken current by increasing 
and diminishing its inteiisity," — ^and that Reis, who preceded Bell, 
failed bécaose he operated with a current made intermittent by the 
opening and closing of the circuit; saying: 

"To follow Kels Is to fall, but to (ollow Bell Is to succeed. The différence 
between the two is Just the différence between fallure and success. If 
Rels had kept on he mlght hâve found the way to succeed, but he stopped 
and failed." 

We fihàJl flnd that Beriiner did f ollow Reis, as a matter of f act, 
and that he failed, as a matter of fact, through attempting what 
was described by one of the examiners as a "kind of cross between 
the microphone and the Reis circuit-breaking instrument." Our prés- 
ent question^ however, is merely whether a document swom to and 
flled by Beriiner discloses a constant-contact speech transmitter, 
upon an examination of its text and drawings. The examiner on 
January 31, 1882, decided that it did not, and flled on appeal before 
the commissioner an answer which, in my opinion, conclusively 
shows that the invention disclosed in the application was not a 
epeaking téléphone, and not a constant-contact speech transmitter. 
The rejection of amendments by the examiner was overruled by the 
commissioner, but it does not appear that he answered the spé- 
cifie reasoning of the examiner. A second examiner also made a 
ruling adterse to the amendments, which was reversed by the board 
of examiners on appeal, in a décision which stated: 

"It seems to be clear from thls revlew of the original spécifications that, 
80 far as ean be judged from the language used, two thlngs were disclosed 
by It: First, the transmission of musical sounds, whether uttered by the 
human voice, as ta singing, or produced by musical Instruments; and, sec* 
ondly, the transmission of speech by means of a make and break of contact 
through the use of the secotidary devlce. It is to be noted, however, that 
even as to speech, Berliner's statement Is merely that he had succeeded la 
reproducing the vowels and other spécial sounds." 

The board held, however, that the commissioner'B prier décision 
permitting amendment bound the board, and reversed the examiner. 
This opinion bf the board as to the meaning of the language used 
seems sound. While this court is not bound by thèse décisions of 
the patent ofBce, and looks to them merely as interprétations of this 
document referred to in both brièfs, it may be said that the weight 
of reasoning is very decidedly with those ofiacials who found that the 
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application was not for a constant-contact speech transmitter, and 
that the weight of décision in the patent offlce upon the suflSciency 
of the original application is decidedly against the complainant. 
We will consider this matter on its merits. A comparison of the 
two documents seems to me to settle this question. There has 
been in this case a great abuse of the use of expert testimony. 
Experts hâve offered their views upon questions that are entire- 
ly outside their province. They hâve entered into argumentative 
discourses upon the meaning of a document which is plain upon 
its face and expressed in terms of ordinary speech that require no 
expert explanation. The question of the meaning of the text, and 
the question of mistake in writing the text, questions of fact as to 
the intention of the applicant when he wrote the text, évidence as 
to the State of the art having no bearing whatever upon the meaning 
of terms, and arguments as to the meaning of isolated portions of 
the text, hâve been so confused as to obscure the real questions. 
Did the original document flled by Berliner, read as a whole, dis- 
close the invention of the patent? Did it disclose the fact that 
Berliner had discovered that speech could be transmitted with the 
instrument of the patent? Did it show that Berliner had made any 
advance upon Eeis, or intended to claim anything more for the in- 
strument of the patent than the transmission of musical sounds? 
The question whether certain portions of this document were in- 
serted through mistake, and whether, when amendments and cor- 
rections are made, the application discloses the invention, is, of 
course, an entirely distinct question, that should not be confused 
with the présent inquiry. The application, referring to instru- 
ments substantially similar to those of the patent in suit, says : 

"If now the plate of one instrument, as in Flg. 3, is vibrated by Sound waves, 
which happenswhenever any liind of sound is uttered or produced by musical 
instruments in its neighborhood, every 
wave or vibration that strikes the plate 
will cause a weakening of the point of con- 
tact, X, or also, If the sound is sufflciently 
strong, a break of the electrlc current at 
that point. It is évident that changes thus 
occurrlng at the plate of one instrument 
will be noticed at the plate of the other, 
or in any such instruments that are situ- 
ated within the same electrlcal connection _ 
aud, as often as one plate is caused to vi- —j"^ 
brate, just so often will the others vibrate, er 
caused by the break or the weaking of 

the electrlcal current. The same klnd of sound, therefore, which affects the 
plate of the first instrument, will be reproduced by the plate of the others." 

Immediately following this is a statement which seems conclu- 
sive of the question whether the application claims a constant-con- 
tact opération for speech transmission, — a statement by Berliner, 
under oath, on June 4, 1877, which, unless proven to be a clérical 
mistake, is fatal to the complainant, not only on the question im- 
mediately under discussion, but on the fundamental question of 
whether, in fact, Berliner invented a constant-contact speech trans- 
mitter: 
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"Thèse simple instruments i^Ill reproduce any musical sound uttered in 
tho- nellrhborhood of one Of thém, but for thé reproduction of spécial sound 
suoh as ispeech they are not adapted, for the followlng reasona: In aceept- 
ing Oie graphic^l oame of wave for a vibration, vce 
must çonsider the same to hâve tv?o dimensions, 
namely, length and depth or helght. In Fig. 7, 1 hâve 
re&rèsented three seètions of waves, ail of the same 
leagth and height, yet they dlSEer in shape, and their 
hlghest point Is not always situated in the center of 
thelr Içngth. Suchis the case with sound waves of 
varions klnds of soUnds. In a pure musical tone the 
shapte^bf the wave is entlrely regular, lilie in section 
I, but In every other sound this is not the case. It is 
thereforie évident that the apparatus described thus 
far çannot but transmit a pure musical sound, because it transmits only the 
numpér'of vibrations per s€!<iÔnd whlch Is equal to the lengths of the waves, 
biit.'iiothlng of the nature of each wave and the shape of their curvès is 
recorded." ; 

Tbe statement of the insufflciency of thèse instruments to trans- 
mit è^yçech is accented by the following description of the instru- 
nlettt, Which was filed by Berliner as his model speech transmitter: 
"Thls I accompllsh howevèr by situatlng wlthln the vibrating fleld of the 
plate, A, a second screw, B. In Fig. 6, the dotted Une Indlcates the vibrating 
fleld of the plate, B, the screw in contact wlth the plate, and E, the second 
serew. It will i^ow happen in spécial sounds (meaning the na- 
ja- • ^ ture of every sound besides its certain musical pitch) that the 
-"r^' plate wlU not always strilse the screw, E, in the middle of the 
duratlon of one wave or vibration, and taklng, for instance, the 
. , duratlon of one wave to be one minute, the plate in spécial 

IAbb! «gSjfl sounds will sometimes strike the screw, E, sometlmes after 
f « r«^ twçnty or twenty-flve seconds from its beginning. This, now, 
Is exaetly recorded by this secondary screw, E, whlch also 
makes an electric connection whenever the plate. A, touches It, 
and at the recelvihg apparatus thèse spécial sounds wlU there- 
fore be notlced. I hâve thus succeeded In reproducing a great many spécial 
soTinds, suéh aa the vowels and Others. The principle of reproducing spécial 
Sounds by break and make (rf contact rests mainly in the use of this second- 
ary contact screw. 



Mraae per Substitute 
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"In the drawing the point of this second screw conslsts of a pièce ot 
spring Steel bent in semlcircle. This Is sometimes advantageous, but not 
absolutely necessary." 
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It will be observed that this drawing shows, in connection with 
the two pins, a hearing tube, K, and a spéaking t^be, O. It is idle 
to contend that, with this portion of the spécification retained, and 
read in connection with the daims and other parts of the spécifica- 
tion, the application was for a constant-contact speech transmitter. 
Applying the légal mie that a document must be read as a whole, 
and reading it as it stands, it is fatal to the complainant's conten- 
tion. The application expressly disclaims speech transmission by 
the instrument of the patent, and claims as a speech transmitter a 
double-pin instrument operating to make and breaJk the contact of 
électrodes, Berliner's model filed with his application was a dou- 
ble-pin instrument. The patent calls for constant contact of élec- 
trodes and an unbroken current; the application for an interrupt- 
ed contact and a broken current. The suprême court has decided 
that thèse methods are radically distinct. 126 U. S. 544, 545, 8 Sup. 
et. 787, 31 L. Ed. 992, 993. We can find nothing upon the face of 
this document that req^uires the court, as a matter of construction, to 
reject any portion of the text, or to interpolate any words which the 
context proves to hâve been omitted. 

The complainant contends that the statement that the single-pin 
insti'uraents are unadapted for the transmission of speech is incoa- 
sistent with other portions of the text. It is said that the phrase, 
"wLencTer any kind of sound is uttered or produced by musical in- 
struments " is an assertion that speech is to operate the single-pin 
traiismitter But is this so? The word "uttered" is used in the 
folio wing paragraph to indicate the production of musical sound, 
thus 

"Thèse simple Instruments will reproduce any musical sound uttered In 
the neighborhood of one of them, but for the reproduction of spécial sound, 
such as speech, they are not adapted." 

The word "uttered" is used elsewhere in the application in the 
sensé of produced. The board of appeals said: 

"The use of the word 'uttered' In the latter part of the speclflcatlon is 
slgnlficant; for, while It mlght appear from Its use In the former part that 
It meant speech, this presumption is overcome by Its use in the latter part 
In connection with musical sound." 

This is proper construction. The phrase has no référence to 
speech transmission. The word "uttered," being ambiguous, is to 
receive that interprétation which reconciles it with the rest of the 
text, rather than that which brings it into conflict therewith. 

It is then said that Berliner has stated that a "weakening of 
the current can be observed," and that changes at the transmitter 
that weaken the current can be observed at the receiver. But there 
is no inconsistency between the statement that weakenings can be 
observed, and the statement that the instruments will not transmit 
speech. If some audible efEects are referred to as produced by 
weakening the current, this is not speech. The document does not 
daim "'^hat, withîn the range of weakenings of the contact of the 
pin and diaphragm, speech can be transmitted. On the contrary, 
this is denied, and another inconsistent method is shown. Berliner 
bas described the opération of the musical sound transmitter as a 
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composite opération of weakenings and breaks of the current, say- 
ing tiiati "es ofiten as oûé plate is q^used to vibrate, just so ofteu 
will th0 others tibrate, caused by the break or the weaking of the 
electrical current." The statëment relative to the irregularity of the 
soiin(i waves, and that nothing of the nature of each wave and the 
shape ôf their curves i^ recorded, appUes to the composite opération, 
and to both parts of it,— thé weakenin^s as well as the breaks. The 
reproduction of spécial sounds ig attnbuted solely to the supposed 
fact that the height of the waves is recorded by a contact with the 
second screw following a treak of the circuit. It is said that the 
words "any sound" include speech, and that therefore the subse- 
•luent statemént that speech cannot be transmitted is inconsistent 
therewith. But the words "any soqnd" must be interpreted in con- 
nection with the spécifie exception of "spécial sound such as speech," 
whîcJi foUows. The contention that the particular clause is a con- 
tradiction of the gênerai clause is in effeet a claim that a spécifie 
exception to a gênerai statemént should be rejected as inconsistent. 
We may test the validity of this method of construction by applying 
it to other text: "Of every tree of the garden thon mayst freely 
eat, but of the tree of knowledge of good and evil, thon shalt not 
eat of it." Upon such a inqde of construing text, the gênerai per- 
mission is inconsistent wiîh the spécial exception. Therefore the 
exception shoilld be eliminated. Such a mode of construction doubt- 
less led to the fall of man. Légal rules of construction require that 
particular forcé be given to the spécifie exception. Bock v, Perkins, 
130 U. S. 628, 634, 637, 11 Sup. Ct. 677, 35 L. Ed. 314. 

It is furthér contended that the passage, read as it stands, would 
"make nonsense of his flrst three claims, which would be for in- 
operative coihbinations, the flrst of which would be entirely indistin- 
guishable from the Reis transmitter, and the other two substantially 
indistinguishable." But this is not so. The flrst claim of the origi- 
nal spécification is as foUows: 

"(1) An instrument for transipitting and reproducing sound waves by the 
agèncy of electïlcity, conslstlng of a metalllc diaphragm or other vlbratory 
tàedlum connected to or formlng part of one pôle of an electric circuit, and 
arrangea in contact with the opposite pôle thereof, and capable of belng put 
into vibration by the action of the electric current substantially as set forth." 

i The second is substantially the same. 

If this claàm, as counsel for the défendants contend, is a claim 
for a receiver only, there is certainly no inconsistency. The words, 
"capable of being put in vibration by the action of the electric 
current," hâve no application to a transmitter, and support this 
yiew. The complainant relies, however, upon the words "for trans- 
mitting" to overcome the force of this clause. In U. S. v. Bell Télé- 
phone Go., 167 U. S. 264, 17 Sup. Ot. 809, 42 L. Ed. 144, it was said, 
"In a sensé, the receiver is also a transmitter, for it passes the 
sounds from the wire to the ear." If, then, we should find, that, 
reading this daim as for a transmitter, it was inconsistent with 
other portions of the text, we should, as a matter of construction, 
àvoid this inconsistency by interpreting the word "transmitting" in 
the sensé referred to in ^^^ opinion of the suprême court, following 
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the rule that the text should be harmonized if possible. But, on 
the other hànd, the claim can be read as for botb a transmitter 
and a receiver without encountering any inconsistency. The single- 
pin transmitter's functions are described elsewhere as the production 
of musical sounds. A claim is not nonsensical that describes an 
instrument both as a receiver and as a transmitter of musical 
sounds, even if the instrument as a transmitter is substantially the 
Eeis transmitter. Many patents describe and cl Im in clear lan- 
guage that which bas been invented previously. They cannot for 
that reason be characterized as nonsensical. The third claim of the 
application is: 

"The comblnation In one circuit of two or more vlbratory dlaphragras and 
contact pins adapted to operate similarly for the production and ti-ansmis- 
sion of Sound waves when one diaphragm Is caused to vlbrate by means 
of any Sound, substantially as set forth." 

This last clause makes particular référence to the spécification 
and limits the function of the two instruments to the transmission 
of musical sound. A novelty is shown in the claim, and there is no 
nonsensè hère. There is nothing on the face of this text that re- 
quires us either to reject any part of it, or interpolate anything as 
omitted. Eeading this document by itself, it is clear and consistent. 
Upon the view that there was no intention to describe or claim a 
constant-contact speech transmitter, there is no inconsistency or 
confusion. When we attempt to read it as for a constant-contact 
speech transmitter, then ail is confusion, inconsistency, and con- 
tradiction. The complainant contends that the patented invention 
was both described and claimed in the application before a word 
was altered by amendment, but, in support of this contention, ar- 
gues that there was error in the expressions used, and mistake in 
the text. In considering whether portions of this document dis- 
close a constant-contact mode of opération for the transmission of 
speech, the complainant contends that the spécification was ad- 
dressed to a person skilled in the art, and that this person would 
hâve known that there was no novelty in make and break of con- 
tact, and that speech could not thus be transmitted. It is then 
argued that for this reason the language must be interpreted as if 
the breaks were referred to as accidentai. But surely such an as- 
sumption could not authorize us to reject an express statement by 
Berliner in this very document that he was attempting to reproduce 
spécial sound "such as speech" by make and break of contact, and 
that he had thus succeeded in reproducing a great many spécial 
sounds, such as the vowels and others. The document itself, on its 
face, disposes of the assumption, for purposes of construction, that 
Berliner knew better. Circuit breaking by two pins was new, not 
old. Berliner claimed it for speech transmission, and shows in bis 
drawings a circuit breaker provided with a mouthpiece and earpiece, 
and refers to this instrument when he says that "the operator is 
not in need of handling the instruments sidewards or moving his 
head while a conversation is carried on." And there seems to be 
no substantial ground for the statement of Prof. Oross that the 
"circuit-breaking opération was known to be old, worthless, and in- 
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capable of producing speech." The examiner considered many ap- 
plications ibr circuit-bteaking apparatus aa late as 1882, and it 
appears that a drcuit-breaking transmitter was greatly desired in 
order to avoid the Bell patent. But even did the document else- 
wheré oh its face fail to disclose the fact that Berliner was attempt- 
îng a maké-and-break opération, and were we simply construing 
those passages that relate to the single-pin instrument, we could 
not reject a distinct statement because it was erroneous as a state- 
ment of fact. The attempt to construe this instrument according 
to supposed knowledge of the art completely fâils, because Berliner 
expressly states that he thought otherwise than the expert is sup- 
posed to think, as well as because, on a question of the construction 
of text, a référence to the state of the art is pennitted only for 
purposes of èxplanatiop, and not to contradict plain language. In 
Simpson v. Holliday, L. É. 1 H. li. 315, 322, it was said: 

"This does not warrant us in givlng eîfect to a spécification claiming two 
thlngs, one practlcable and the othèr impracticable, because a skillful work- 
man would know that one of them eould not be acted upon, and so would 
confine hlmself to the other. This would not be to construe a spécification 
according to the language of workmen, Instead of according to our ordinary 
language, but to rdject somethlng clàlmefl by the patentée, because a work- 
man would know that it was an Impracticable elaim." 

In Clark v. Adie, 2 App. Cas. 436, Lord Blackbum said: 

"When it is attempted * * * to say that Inasmuch as thèse spécifica- 
tions show, or are alleged to show, nlatters which, upon a fair construction 
of the spécification clalmed by the patentée, were old at the time that the 
patent was taken out, and were generally known to be old, therefore the 
spécification must be so construed as not to include them, that seems to me 
to be both contrary, as far as I know, to the course of décision, and contrary 
to principle. * * If It would afEord a very simple recipe for saying that 
no patent shotild ë¥èr be upset tipoû the ground of want of knowledge. If, 
when you say you can show thata thing was old at the time the patent 
was granted,. you are to construe the spécification as not intending to claim 
that, because thB man who clalmed It would be suicidai and foolish, it 
wotild be a recipe for saying you .shàll hever upset a patent at ail for want 
of knowledge." 

The question which counsel ùhdçrtake to argue is, what does the 
document say? This ig a question entirely distinct from the ques- 
ticua of What it might hâve said or what it should hâve said, and 
ftotn the question of mistake. lia Soda Pabrik v. Kalle (C. G.) 94 
Fed. 168, upon the question wliether a certain document disclosed 
an invention sb as to constitute an anticipation, it was argued that 
a certain statement was a mistake. Judge Coxe said : 

"The court has , simply to conslder what the publication in question has 
contributed to the art. If it fails to show the Invention which It is said to 
antieipate, the contention that its authbr knew enough to write an anticipa- 
tion and intended to do so is grOtesquely îrrelevant." 

The argument whereby the cOmplainant endeavors to show that 
the original application could support the patent in suit is a labored 
attempt to place upon plain aâd unambiguous ;language forced in- 
terprétations which do not explàin, but destroy, its natural sig- 
niflcation,^ntérpretations which do not explain, but contradict. 
I am of the optitiion, therefore, that^thè patent in suit cannot dépend 
upon the origîàal application, slilcè it is for an invention radically 
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distinct froin anything described or claimed in the original appli- 
cation. 

The radical différence between a make-and-break transmitter and 
a constant-contact transmitter having been shown by the décision 
of the suprême court in 126 U. S., 8 Sup. Gt., and 31 L. Ed., the next 
question to be considered is whether the original application could, 
under légal rules, be so amended as to serve as the basis of the pat- 
ent in suit. The suprême court, in Eailway Co. v. Sayles, 97 U. S. 
563, 24 L. Ed. 1057, said: 

"If the amended application • • • embodied any materlal addition to 
or varlance from the original, — anything new that was not comprlsed in that, 
— such addition or varlance cannot be sustained on the original application. 
The law does not permit such enlargements of an original spécification, 
which would interfère wlth other Inventors who hâve entered the field in 
the meantlme, any more than it does In the case of reissues of patents pre- 
Tiously granted. Courts should regard wlth Jealousy and dlsfavor any at- 
tempts to enlarge the scope of an application once flled, or of a patent once 
granted, the effect of which would be to enable the patentée to appropriate 
other inventions made prlor to such altération, or to appropriate that which 
has In the meantlme gone Into public use." 

In no case can there be stronger reasons for applying this ruie 
than exist in the présent case. See, also, Hobbs v. Beach, 180 U. S. 
383, 396, 21 Sup. Ct. 409, 45 L. Ed. 586. 

I am of the opinion that this patent is invalid for the reasons 
that the power to amend an application does not include the power 
to change the nature of the invention; that the right to amend or 
the right to complète an application under section 4894, Eev. St. 
U. S., does not give the right to transform completely; that the only 
remedy for a radical mistake in substance so serions as to require 
a transformation so complète as is hère shown is a new application. 
Rob. Pat. §§ 561, 635; Consolidated Electric Light Co. v, McKees- 
port Light Co. (C. C.) 40 Fed. 21-27; Kailway Co. t. Sayles, 97 U. 
S. 554r-563, 24 L. Ed. 1053; Michigan Cent. R. Oo. v. Consolidated 
Car-Heating Co., 14 C. C. A. 232, 67 Fed. 121. 

The ârst amendment affecting this controversy was made by Ber- 
liner on August 8, 1877, when he struck out the passage denying 
that the single-pin instruments could transmit speech, and also the 
claim for the double-pin instrument. The complainant contends 
that the application thus amended was a sufflcient basis for the pat- 
ent in suit. Assuming that the August amendment amounts to an 
assertion: "My single-pin instrument can talk. I strike out the 
reasons why it can't, and also the double-pin instrument, which for 
thèse reasons I previously said could talk," — ^here is a positive and 
clear contradiction of the former application, and the introduction 
of matter radically distinct. If this amendment is to bear this 
construction, I agrée with the learned counsel for the défendants, 
that "probably no such flagrant instance of an application flled for 
one thing, and then contradicted into its very opposite, * • • 
can be found in the books." If this was the effect of the amend- 
ment, it was clearly inadmissible. 

Between the date of Berliner's application, June 4, 1877, and his 
amendment of August Sth, there appeared a publication in the 
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Philadelphla Press of Julj 9, 1877, in which was described a con- 
stant-contact variable-pressure speech transmitter, the invention 
of Edison. The apparatus inclnded a diaphragm with a plumbago 
électrode in contact therewith. 

"Thls, agaln, Is another original dlscoTery of Mr. Edison's, viz. tliat 
plumbago changea its electrlcal résistance wlth enormous rapldity under 
pressure; the effect in this application belng that when the diaphragm is 
vlbrated weakly contact is made with the plumbago point very lightly, and 
the résistance of the plumbago belng but slightly reduced a weak current is 
sent ont from the battery, and a weak efCect produced at the receivlng sta- 
tioij. When, however, a strong pressure of the diaphragm is effected by rea- 
son of the exercise of a more powerful yibratlon of the volée, the résistance 
is very greatly reduced, and a strong current passes to the Une and a strong 
or loud effect is p»oduced at the receivlng station. Hence the amount of 
power, wlth ail its fine gradations, generated by the volce at the transmitting 
station, Isi transmitted in Ita proportions to the receivlng Instrument, and 
thus the fine articulation of the voice is obtalned." 

On July 20, 1877, Edison flled an application for letters patent 
No. 474,231, which covers completely ail that is now claimed for 
Berliner. See 126 U. S. 278. It is apparent that amendments filed 
after this would interfère with another inventer, and that Ber- 
liner's amendment must, in any event, bear date as of August 8, 
1877, and cannot relate to the date of flling the original applica- 
tion. But the contention that the amendment of Angust 8th made 
the application a suiBcient basis for the patent in suit is unfounded. 
Striking out the only speech transmitter claimed did not introduce 
a new speech transmitter. The mode of opération remained un- 
changed: "As often as orie plate is caused to vibrate, just so often 
will the others vibrate, caused by the break or the weaking of 
the electrical current." If by amendment it was intended to claim 
the single-pin transmitter for the production of any sound, then 
it would appear, on reading the amended spécification, that Ber- 
liner intended to transmit speech by a composite opération of weak- 
enings of the normal current, and breaks of the current. That 
breaks were to occur in the opération appears from other portions 
of the amended spécification, thus: 

"The opération of my inventioh Is as follows: If a circuit of electricity 
of ordinary strength is made to pass through the plate and the screw across 
the point of contact, • * • the whole amount of electricity will not be 
able to pass quietly over the narrow point of contact, and the conséquence 
will be that, It will accumulate to a state of tension on both sldes of the 
contact, and the passing over of the current at the point of contact will be 
so violent as to shàke the plate off from the screw. The shock wlU be par- 
tlcularly strong at the setting In and at a sudden ceasing of the current, 
when a cracking sound will be hear4 from the plate, but a weakening of said 
current alone can also be observed by making for esample a connection 
withln the same current by a wlre and the blade of a knif e. When scraping 
the wlre end over the blade of the knife, thls scraping Is dlstlnctly audible on 
the plate. Hère the current Is never entirely interrupted, yet the minute 
élévations and cavltles on the blade taused by the structure of the steel, and 
which agaln cause minute altérations in the intensity of the current are 
sufflcient to shake or vibrate the plate with varylng Intensity, thus rendering 
agaln the same pecuUar scraping noise." 

This is foUowed by the language which we hâve above quoted 
from the spécification. Pages 999, 1000, 109 Fed. 
The language hère employed, and the figure by which it is illus- 
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trated, hâve primary référence to a receiver, and not to the trans- 
mitter; and this supports the contention of the défendants that 
the principal invention which Berliner songht to cover was the re- 
ceiver. If, however, this language is applicable also to the trans- 
mitter, and if the passing of the current' at the point of contact 
would be so violent as to shake the plate off from the screw, it is 
apparent that a true copy of the sound vraves could not be made 
upon the line. This would account for the failure of the single- 
pin instrument as a speech transmitter, and show why Berliner 
had recourse to the double-pin instrument. The absence of any 
spécifie amendment stating that Berliner contemplated speech 
transmission with the single-pin instrument is a strong indication 
that he did not intend on August 8th that his amended applica- 
tion should be construed as for a speech transmitter. It is ap- 
parent that the apparatus with the double pin completely embodies 
the single-pin instrument. Berliner bas stated in his original ap- 
plication ail that he could accomplish with this apparatus. He 
also testifies to his failure with it. When he strikes this ont, he 
strikes out ail claim for the transmission of speech. Further amend- 
ments were made on September 8 and 14, 1877. That of Septem- 
ber 8th added a carbon contact, afterwards canceled. But after 
thèse amendments the application still described in the original 
language the composite opération of weakenings and breaks. As 
Berliner's novelty is said not to réside in the apparatus but in the 
mode of opération, this is the vital point. It is of little conséquence 
that the apparatus is shown, if it is not shown operating in the 
manner described in the patent. The rewritten spécification of 
October, 1877, still préserves a description of the composite mode 
of opération, with a new claim for the single-pin instrument oper- 
ating "by either altering or disconnecting said contact at each 
vibration." Constant contact of électrodes is first deflnitely claimed 
and described in the rewritten application of September 1, 1880. 
At that date the invention had been in public use for more than 
two years, as is conceded. I am of the opinion, therefore, that the 
défendants hâve established their second défense. 

Berliner's June 4, 1877, application, did not describe the inven- 
tion of the patent in suit and was never legally amended to do so. 
Assuming, however, that by the August amendment the application 
became suificient to support the patent, and that such amendment 
might be made under proper circumstances, we hâve still to con- 
sider the validity of the grounds upon which the complainant 
claims the right to amend. There can be no doubt that Berliner 
had the right to drop out any one of the inventions contained in 
an application whereby he sought to patent several inventions. 
That Berliner had the right to drop out claim 4 for the double pin 
instrument, and also such parts of the spécification as related 
solely to that instrument, is clear. The question is whether Ber- 
liner had also the right to drop out portions of the text which re- 
late solely to apparatus which he retains in the spécification, and 
thereby change or enlarge what remained. The plaintifE's brief 
says: 
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"Hl8 ameitdmentg slmply wlthdrew from the spécification another inven- 
tUm whleh had proTod practlcally useless, and Incidentally canceled state- 
ments In the description of that invention," etc. 

Thîs ia wrong. Inspeqtion of the document disproves it. 
There is quoted by counsel, also, the letter of Commissioner Si- 
monds to the secretary of the interior, dated Decemher 13, 1892: 

"iiiese words describe and claim something whlch Is separable from the 
main part of the instrument, an addition to what was shown In Berliner's 
caveat, and they embody an erroneous conception of the natural action In- 
volved. The tyro in electrlclty knows; that now." 

Referring to the amendment of August 8, 1877, which struck out 
the passage in question, the commissioner is quoted as saying: 

"In making that change Berliner had done two thlngs. He had canceled 
the description of an unnecessary adjilnct. « « • He had canceled an 
erroneous statement of the natural mode of action involved." 

This supports the view thàt the application was not for the in- 
vention 6t the patent in suit, but stated a wrong and impracticable 
mode of opération. The commissioner is obviously wrong, how- 
ever, in stating that "thèse words describe sometiiing which is 
separable from the main part of the instrument," — "an unneces- 
sary adjunct." This is a main part of the instrument, and of the 
description of the single-pin instrument. It is erroneous to state, 
as counsel dd, that the words are "words of the spécification that 
describe the double-pin instrument." The entire passage upon 
which the défendants rely relatés solely to a statement of the in- 
çapacity of the single-pin instruments, and of the reasons there- 
for. Following this is a distinct description of the double-pin in- 
strument, and there is no confusion between the two. It is sep- 
arable from the rest of the documeùt by cutting it out bodily, but 
in no other way. It is not separable as dealing with a distinct 
subject. The commissioner was àlsô manifestly in error in justi- 
fying the amendment by the nllè, "An inventor is not called upon 
to state and explain the principlés of nature involved in the opéra- 
tion of his invention; and, if he does undertake to state them, and 
thus misstates them, the error is not material;" and, "If the in- 
ventor ùndertakes to state the fheory upon which his improvement 
opérâtes and mistakes it, that fàct is immaterial." If an inventor 
States that he has invented a new machine that works, and theorizes 
êrroneously as to why it works, he may strike out his theory and 
stand on îtiis fact; and, in construing his document, we may ig- 
nbrè his theory as surplusagé and rely upon other parts of the 
document. But when this inv'entor states as a fact that he has 
found that the instrument will not work, and gives an erroneous 
theory to explain why, when he strikes out his theory he has no 
fact to stîind on. He has not made the instrument operative by 
discarding his notions as to the reason for the fact that it is in- 
operative. Strike out Berliner's theory, and his reasons for the 
i^operativeness of the invention, and ttere still remains his state- 
liiènt that "thèse simple instruments will reproduce any musical 
Sound uttered in the neighborhood of one of them, but for the 
reproduction of spécial sound, such as speech, they are not adapted" ; 
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and tliese words can be rejected and amended, if at ail, on one 
ground only, — mistake in writing them, — upon clear proof that this 
M'as not intended. As a statement of fact they still remain. Jack- 
son T. Brass Co. (0. C.) 72 Fed. 271. They cannot be rejected on the 
ground that tbey relate to the double-pin instrument and not to 
the single-pin instrument, since inspection shows that it is not so. 
They cannot be rejected as theory, for there are statements of fact 
that remain after eliminating ail theory. They cannot be rejected 
'as an erroneous judgment as to the capacity of the machine, for 
the machine was old; and if Berliner had not learned its capacity 
to transmit speech he had made no advance upon Reis, and was 
not an inventor. If the amendment of August 8th made the ap- 
plication good, it was by enlargement of the description of the 
capacity of the single-pin instrument by cutting off the express 
limitation that it was only for musical sounds, and thereby convert- 
ing the application for a musical transmitter into an application 
for a speech transmitter. I think that it did not hâve this effect; 
but, assuming that the complainant's construction of the amended 
application is correct, it is manifest that the grounds so far stated 
to justify the amendment are untenable. 
Counsel say, also: 

"Suppose It were possible that Mr. Berliner, when he filed the spécification 
of June, 1877, thought that there was or migUt be some value in the break 
Itself in givlng that louder, although harsher, sound; can it be contended 
that he cannot drop that error out when he dlscovered the contraryî" 

But this is inconsistent with the claim that Berliner's invention 
was a new mode of opération. So long as Berliner intended to 
make use of the breaks in the current, he had not invented a con- 
stant-contact speech transmitter. Until he had learned that speech 
could not be transmitted by a structure in which the two électrodes 
are not normally constantly in contact, he was foUowing Keis; 
and, as the suprême court bas said, to follow Reis is to fail. An 
erroneous judgment as to the practicability of the composite opéra- 
tion of weakenings and makes and breaks described in the speciflca- 
tion could not be amended as "mistake" or "error." Manufacturing 
Co. T. Ladd, 102 U. S. 408-411, 26 L. Ed. 184. 

Even should we be of opinion that rules of law permitted the 
amendments in question, provided Berliner had in fact made the 
invention, we should still be obliged to find, as a matter of fact, to 
support this case, that Berliner was mistaken not as to the ca- 
pacity of his instrument, but merely as to the phrases employed in 
the application. We therefore consider as the next question, was 
Berliner's déniai of the operativeness of the single-pin instruments 
contained in the application of June 4, 1877, a mistake of a scrive- 
ner? An examination of this question involves also the substan- 
tial question, had Berliner, as a matter of fact, invented a constant- 
contact speech transmitter before June 4, 1877? The burden of 
proof on the question of mistake is upon the complainant. There 
rests upon the complainant the burden of overcoming the strong 
presumption arising from the terms of a written instrument. "If 
the proofs are doubtful and unsatisfactory, if there is a failure to 
109 F.— 64 
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overcome this presumption by testimony entîrely plaînand con- 
Tincing beyond reasonable controversy, the writing will be held to 
express correctly the intention of tlie parties. A judgment of the 
court, a deliberate deed or writing, are of too much. solemnity to 
be brushed away by loose and inconclusive évidence." Howland v. 
Blake, 97 tJ. S. 624-626, 24 L. Ed. 1027; Insurance Co. y. Nelson, 
103 V. S. 544, 26 L. Ed. 436; Coyle v. Davis, 116 U. S. 108, 6 Sup. 
et. 314, |29 L. Ed. 583; Cadman v. Peter, 118 U. S. 73, 6 Sup. Ct. 
957, 30 L. Ed. 78; Moore v. Crawford, 130 U. S. 122, 9 Sup. Ct. 447, 
32 L. Ed. 878. The doctrine of thèse cases is fully applicable hère. 
A reading of the original application afEords no évidence of mis- 
take. The application does not disclose the fact that Berliner had 
made the invention of the patent in suit, nor that he intended to 
apply for it. It contains no évidence that Berliner had discovered 
that speeqh could be transmitted with the single-pin instrument. 
The document discloses no évidence of an intention of Berliner to 
include in it the single-pin instrument as a speech transmitter. I 
adopt the statement of counsel for défendant: 

"It Is Impossible to read the spécification, wlth its perfeetly lucld and 
orderly description of three spécifie Inventions, f ollowing upon three caveats 
in whlch they were descrlbed In Berllner's own words, and not perceive tliat 
that is ail he wanted to describe In hls application," — exeepting, of course, 
the minor Inventions of diaphragms. 

If this document be read with Berliner's déniai of an intention 
to claim his single-pin instrument as a speech transmitter retained, 
it is perfeetly clear and consistent, showing that he intended to 
cover a variable-pressure receiver, a sparking and recording receiver, 
a make-and-break double-pin speech transmitter, a concavo-convex 
diaphragm, a perforated diaphragm, and the two single-pin instru- 
menta for the transmission of sounds other than speech; or we may 
interpret it as proving an intention to claim the single-pin instru- 
ment as a musical transmitter. On the contrary, if we read it ac- 
cording to the complainant's contention that it was intended to 
cover à single-pin speech transmitter, the whole document is thrown 
intb inconsistency and confusion. It is obvious that the statements 
concerning the single-pin instrument and its capacity are such as 
could hâve come only from Berliner himself. No scrivener would 
hâve volunteered such statements. No scrivener would hâve vol- 
unteered such reasons in support of the statements, nor illustrated 
them by références to drawings. The alleged mistake does not re- 
late to a taiatter of form. The statement is of the substance. If 
thei'e was mistake, it was in the erroneous opinion held by Berliner, 
alïd not in any expression of his beliefs or opinions. The word 
"error" is used by counsel in a double sensé to signify: First, a 
mistake in expression; second, a mistaken belief. There are two 
distinct contentions, which should not be confused. We will con- 
sîder later the contention that Berliner had made the invention of 
the speech transmitter of his patent, even though he believed on 
dune 4, 1877, that his single-pin instrument could not transmit 
speech. There is no express référence to the capabilities of the 
single-pin instrument as a speech transmitter, although, had he 
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made th.e invention, Berliner could not hâve failed to state first and 
principally what he had accomplished with this instrument in the 
transmission of speech. Had this invention been made, had the 
adequacy of this means been proved, it is highly improbable that he 
would hâve made a claim for the double-pin instrument, and a mode 
of opération which was a reversion to the theory of Eeis; or, at 
least, was intennediate between the constant-contact method of Bell 
and the current-breaking method of Eeis. Berliner testifles that 
the two inventions of the "variable-contact transmitter" (as he terms 
it) and the contact receiver, consisting essentially of a diaphragm 
in electrical contact with a pin or screw, were meant to be covered 
by claims 1, 2, and 3 of the said application. I am of the opinion, 
however, that claims 1 and 2 were not intended to describe a trans- 
mitter, but merely a receiver; and that claim 3 was merely for two 
instruments for the transmission of sounds other than speech. It 
is to be observed that the force which actuates the transmitter is 
the force of the sound waves; yet claims 1 and 2 contain the clause 
"and capable of being put in vibration by the action of the electric 
current substantially as set forth." This is a characteristic wholly 
unnecessary to be mentioned in describing a transmitter. Prof. 
Wright, however, testifles that the mechanical conditions under which 
each instrument best perfonns its functions are also very différent; 
"that, if we hâve a Berliner transmitter with steel points in circuit 
with a Berliner receiver also with steel points, and adjust the two 
instruments with care for the best performance of their respective 
functions, speech is readily transmitted, received and understood. If, 
now, without changing the adjustments of either instrument, we 
speak into the receiver, thus making it a transmitter, and listen at 
the former transmitter, thus using it now as a receiver, it is found 
that speech cannot be successfully transmitted and received. Sound 
is heard, but crude and harsh, with much breaking, and scarcely any- 
thing can possibly be understood. Thèse experiments show in a 
most convincing way that the opérations of the forces in the two 
instruments are by no means identical, — on the other hand, are 
radically différent, — and, furthermore, that the mechanical condi- 
tions under which each best perf orms its function are also very différ- 
ent." If thus appears that the words, "capable of being put in vibra- 
tion by the action of the electric current," imply an adjustment that 
would practically incapacitate the instrument as a speech transmit- 
ter. 

The learned counsel for the défendants hâve made a summary of 
the contents of the application which so completely covers that docu- 
ment as to négative any reasonable belief that Berliner's solicitor 
was mistaken in its préparation. There is no évidence that in the 
description of the other inventions the solicitor failed to express 
Berliner's meaning. The descriptions follow the caveats perfectly, 
and the daims follow the descriptions perfectly, except as to the 
transmitter of the caveat of April 14, 1877. Omitting that, the 
description and the claims are clear, complète and exact. The in- 
ternai évidence of the application is ail against the complainant. 
Berliner testifles as to the préparation of the' application, saying 
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that he had made several distinct inventions and souglat to save 
monèy bj putting them into one application; that he had made 
one invention described in a caveat of March 29, 1877, for a System 
of magneto-telephony, which he did not believe valuable enough to 
inclnde in the spécification; that he intended to insert, "first and 
principally the invention consisting essentially of a diaphragm in 
electrical contact with an opposite pin, by means of which I could 
send undulatory currents of electricity corresponding to sound waves 
by decreasing and increasing the pressure between said diaphi'agm 
and said contact pin. This is described in the caveat flled by me 
April 14, 1877." This statement must be read with great caution. 
It was niade in 1893, 16 years after the event, after continuous con- 
troversy in the patent office, and when he is to be considered as an 
expert. His language is to be given no liberality of construction. 
If stateiûents of intention made under tliese circumstances can be of 
any force as agàinst a written statement under oath to the contrary, 
yet this statement is insufficient on the ground that it does not 
meet thç pùint. Tt is obvions from the speciilcation itself that Ber- 
liner dîa'ihtend to include the single-pin instrument, and to employ 
"weakenings" as a part of his composite method for the transmission 
of musical sound. The inquiry is not as to whether Berliner intended 
to send undulatory currents, but whether he intended to send un- 
dulatory currents of the form requisite for speech by the single-pin 
instrument. In the argument for the Bell Téléphone Company (126 
U. S. 299-309), Mr. Storrow, interpreting the Bell patent, clearly 
pointed out that speech is not a necessary resuit of an undulatory 
current; that undulatory currents may be used for musical trans- 
mission and other purposes. Berliner's évidence does not prove an 
intention îo claim the single-pin instrument operating throughout 
its entire rang^of movement without break, to produce an undula- 
tory current of the form requisite for speech. Before the board of 
appeal, couhsel for Berliner argued: "Can it be discovered from any 
part of the [spécification] that the inventor meant to employ vari- 
able pressure as an élément? For if he meant to employ it at ail, 
that is enough." Counsel also refer tO "variable-pressure periods 
of transmission," with intermediate breaks. Berliner's testimony 
may mean only that he intended to send undulatory currents in 
periods between his intended breaks, or that he intended to send 
sôme undulatory currents having "nothing of the nature of each wave 
and the shape of their curves." The argumentative character of 
Berliner's testimony will be observed upon reading it. It is en- 
tirely reasonàble to suppose that Berliner, when he gave this tes- 
timony, was of opinion that he did intend to employ undulatory 
periods as a part of his method of opération in connection with the 
raakes and breaks, and that he reasoned that, as he intended to 
employ thèse, he intended his instrument for the production of an 
undulatory current and was entitled, therefore, to crédit for the 
gênerai invention of an undulatory current transmitter which would 
include speech transmission, though he had not accomplished it. 
Though this is erroneous reasoning, it was and is the reasoning of 
counsel and may fairly be attributed to Berliner. Testimony as to 
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an intention existing 16 years before is of very slight weight at 
best, even wh.en in direct and positive form; but when it may be 
based upon an "interprétation," and is equi vocal in expression, it 
can bave no force against a sworn statement in writing. It is 
claimed that mistake arose from speedy préparation by an incom- 
pétent solicitor's clerk, and because this clerk had difBculty in un- 
derstanding Berliner (who was a foreigner) on account of bis im- 
perfect accent. The charge that this statement appears in tbe spéci- 
fication through any fault of this clerk I believe to be unjust and 
untrue. It is certainly not proven. Berliner applied to a soliciter 
on May 1^, 1877. His application was sworn to on June 2, 1877, 
and flled on June 4, 1877. He was turned over to Ooombs, a clerk. 
Berliner says, "He made copions notes, and I remember giving him 
a few notes of mine." Coombs, the clerk who wrote tbe application, 
stated that he got explanations from Mr. Berliner previous to flnish- 
ing the rough draft of the spécifications; that they had an imper- 
fect model or instrument, helped ont with rough sketches and ex- 
planations; that at the time of drawing the spécifications he had a 
gênerai knowledge of electricity, but very little knowledge of speak- 
ing téléphones; that Mr. Berliner's téléphone was the first one be 
had ever seen or bandled; that he found it rather difficult to under- 
stand Mr. Berliner, on account of bis imperfect pronunciation, and, 
furlher, "because the subject was strange to me." The testimony 
as to the actual fact of mistake is remarkably meager. Nor is it 
clear as to the amount of time spent in preparing the spécification. 
Berliner testifies to a hurried examination of tbe rough draft of the 
spécification, but that he did not read the final draft. That there 
was a mistake, we bave no other évidence than the vague state- 
ment of Berliner. Coombs testifies to no mistake. There is évi- 
dence that Coombs was furnished with notes and explanations. No 
évidence is oflered as to what those notes were, nor as to when they 
had been prepared. Berliner himself was not uneducated, but a 
man of intelligence and of unusual skill and facility in the use of 
language, and fully compétent tp hâve prepared complète instruc- 
tions to Coombs. He had formerly written caveats by his own hand, 
viz. one of March 29, 1877, one of April 14th, one of April 30th, and 
one of May 9th. In the summer or fall of 1877 he himself drew an 
application for patent No. 199,141, which is in perfectly good form, 
and conducted ail the proceedings himself. The évidence as to speed 
in préparation of the application by a soliciter ignorant of the sub- 
ject is évidence of the completeness of the instructions given bj 
Berliner to Coombs. There is no évidence as to whether the caveats 
or copies were in the hands of the solicitor; but the application 
follows closely those caveats, and shows no error of Coombs in re- 
spect to any other invention. In fact, the only direct évidence of 
mistake is Berliner's own testimony. Berliner does not testify that 
he instructed or informed Coombs that he had found that this in- 
strument was capable of transmitting speech ; nor does Coombs tes- 
tify that there was any information oflfered to him as to the capabili- 
ties of the single-pin instrument for speech transmission. It cer- 
tainly bas not been made to appear that any mistake was made 
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by Coombs în transcribing or putting into form any fact or state- 
ment communicated to him by Bêrliner. Ooombs did hi^ work 
thoroughly and accurately as to other inventions. Presumably he 
did so as to this; Bêrliner does not testify that he gave to bis 
soliciter any documents inconsistent with the spécification as flled. 
He doeS not state that any spécifie phrase in the document difîers 
from what was stated by him to the solicitor. He does not state 
that he did not himself write or authorize the passage in question. 
He doës not state that it was his intention to describe in his appli- 
cation a speech transmitter compétent for the production of sounds 
without ihake and break. He is not called upon to deny categor- 
ically that any spécifie statement made in the spécification was au- 
thorized by him. It was the duty of the complainant to prove in 
détail, ànd to the best of its ability, just what the mistake was, 
and how it bccurred. Counsel say, merely, Bêrliner was a German, 
his solicitor was incompétent, the application was hastily drawn 
and hastily read. They do not prove what the mistake was. They 
do not prove that Bêrliner did not fuUy authorize the statement 
that the instruments were not adapted to transmit speech. Expert 
interprétation is no substitute for testimony as to facts. The oath 
of Bêrliner to his application completely overcomes his vague and 
uncorroborated oral évidence as to the actual fact of mistake. It 
would be contrary to the raies of law to allow a sworn statement 
to be swept aside by incônï|)lete, loose and inconclusive évidence 
of this character ofifered by the party whose duty it was to produce 
ail procurable évidence on this point. Bêrliner, however, has not 
only the burden of proving that mistake was made, but also the 
burden of accounting for his fâilure to discover it. If mistake was 
made, it was on June 2d. It was not discovered until August. We 
find, however, in the conduct of Bêrliner immediately after the filing 
of the application, évidence that this was no mistake. On June 
27th, more than three weeks^er the filing of the application, an 
amendment was made relating to the double-pin circuit breaker. 
On July léth another amendment was made relative to the double- 
pin instrument and to the air-discharge instrument, and on August 
8, 1877j the double-pin instrument was stricken out. From June 
4th to August 8th there stood on the files in the i)atent oflBce a 
complète déniai of the invention now claimed, and Bêrliner was 
examining and amending his spécification in relation to the double- 
pin instrument, and during this period failed to discover any mis- 
take. He attempts to account for this, saying that he had a badly 
copied letter-press copy of his spécifications, "but in the course of 
time I would now and then, by flts and starts, pick up this letter- 
press copy, open its pages in a haphazard fashion, and then I would 
read passages of the spécification. In that manner I would discover 
parts or passages which did not seem to suificiently express ail I 
meant to say, and ail that I had thought I had communicated to Mr. 
Coombs. After discovering sûch deflcieûcies, I would go to Mr. Norris' 
oflice and ask that the objectionable portions be amended or that ad- 
ditions would be made, which was done by Mr. Norris. At another 
time this would be repeated. I would corne across another pass- 
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âge which I thought needed amending, and I would again go to Mr. 
Norris to liave it amended; and in that way the number of amend- 
ments referred to is accounted for." Not one of the amenàmenta 
made by Mr. Norris up to August 8th bears this out. Ttie first 
amendaient of June 27, 1877, contains no corrections, but an addi- 
tional description of his make-and-break double-pin instrument, and 
a new claim for the bent spring. The second amendment of July 
14th substitutes the tenus "spring made of steel or other métal" 
for the words "'steel spring," and there is contained an additional 
statement, not a correction, in référence to the air-discharge in- 
strument. On July 27, 1877, is another addition, and not a cor- 
rection, conceming the air-discharge instrument. No one of thèse 
actual amendments corroborâtes the testimony of Berliner that 
he discovered objectionable matter in the expressions of Coombs, 
and therefore made amendments. Thèse amendments, on the con- 
trary, contradict his testimony. It is entirely improbable that 
thèse passages in the original draft could hâve escaped the atten- 
tion of a man so skillful in the use of the Englisb language and so 
intelligent as Berliner; that he could hâve examined the document 
for the purpose of making the spécifie additions that he did make; 
and that he could hâve overlooked the déniai of the very essence 
of the invention which he claims. If there is any degree of prob- 
ability in this statement, the prépondérance of probability is so 
strong against it that this évidence must be rejected upon the ground 
of its weak and inconclusive character upon the issue of mistake. 
He testifles that his first discovery of the error of the section deal- 
ing with the secondary pin, double make-and-break opération was 
in the early part of August, 1877; that, happening to pick up the 
copy of the spécification, he immediately noticed "that Mr. Coombs 
had mixed the matter up considerably, and that the passages re- 
ferred to did not express what I had invented, and in fact misrepre- 
sented it. At first, I thought I would amend this part of the spéci- 
fication so as to make it read right and convey the correct mean- 
ing, such as I had laid it down myself in the caveat of Maj 9, 1877." 
He then testifies that he had by that time concluded that the double- 
contact make-and-break instrument did not amount to much, and 
resolved to strike out the whole matter relating to it. It is ap 
parent, however, that even then, when he learned of this vital er- 
ror, he did not change the conception of a single-pin instrument 
operating as a transmitter by make and break, for his amendment 
of August 8th still left the statement that the break or weakening 
of the electrical current was the method of trausmitting sound. 
Prior to any amendment in which, by any liberality of construction, 
we can find a constant-contact speech transmitter, there appeared 
the Philadelphia Press article, and Edison flled his application of 
July 20, 1877, for patent No. 474,231. Assuming, however, that 
Berliner's testimony is to be interpreted as meaning that he did 
intend to describe and claim the single-pin instrument as a speech 
transmitter, it can hâve no force against his written statement un- 
less corroborated by other évidence. Unfortunately for the com- 
plainant, the only évidence in this case as to any success in experi- 
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ments eomea from Berliner himself. The two other wîtnesses pro- 
duced to testify on this subjedt both say that at the experiments 
attended by them no speech was transmitted. Berliner testifies, 
however, to the présence of several other witnesses at otlier expéri- 
menta, but the witnesses are not produced or accounted for. The 
testimony of thèse two witnesses is corroborative of the statement 
made in the application that the single-pin instruments were not 
adapted to the transmission of speech, and the nonproduction of the 
other witnesses is a strong fact against the complainant. 

We will consider, however/ the contention of the complainant 
that, as a matter of fact, Berliner had made the invention before 
June 4, 1877. What did Berliner accomplish in speech transmis- 
sion prior to June 4, 1877? He testified that he procured a copy 
of Bell's patent of March 7, 1876. "I studied his patent over and 
over again, and it became deeply impressed on my mind." A state- 
ment of the history of his invention was made by Berliner in Télé- 
phone Interférences, and was sworn to on April 12, 1879. In this 
he says: That he commenced experiments in January, 1877. Be- 
ing in a telegraph office, an operator explained to him the im- 
portance of pressing down the Morse key firmly in order to insure 
the prompt opération of the sounder. That it then occurued to 
him that, if a variation oï contact pressure between the circuit- 
closing bey and its rest could produce a variation in the current, 
then a varying pressure between the points of contact could be 
obtained by the vibration of one or both of them imparted to them 
by Sound or sound waves in the air in their neighborhood; that 
he constructed apparatus, and proved by a galvanometer that chan- 
ges of the current could be produced. He stated also that he made 
experiments on March 4, 1877, and that "a person at the receiver 
heard sounds when I spoke against the diaphragm of the trans- 
mitting apparatus, but could not generally make but the words I 
spoke"; also that on April 12, 1877, using apparatus consisting of 
two single-pin instruments, "upon singing against the diaphragm 
of one of the instruments the tunes could be heard distinctly at 
thé other, and in speaking my voice would be recognized, and the 
pèrsons listening said they understood what I said." He does not, 
in this document, state that he himself heard the instrument trans- 
mit a Word. In 1893, 14 years later, Berliner testified in the case 
brought by the governmeïit Ï6r the cancellation of the patent, and 
gave the names of the persohs présent at the experiment of March 
4, 1877, — Simon and Gustave Oppehheimer. Simon Oppenheimer 
testified concerning this experiment, sàying: 

"Berliner and my brother went upstairs, and I lemained on the lower 
floor, and h'e flrst whlstled Into tbe Instrument, and I heard that, — heai'd 
Ws Whistling; and then he sang, and, after trylng that several times, he 
tried talklng. I could dlstlngulsh one from the other, — change of voice, — 
but I could not make out any \^ords." 

Whether the witness meàns change iii Berliner's voice, or change 
of voice from Berliner to his brother, is not clear. The other per- 
son présent bas not been produced or accounted for. The évidence 
of Oî)penheînier throws light on thé meaning of Berliner when he 
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sajs in his preliminary statement that a person coqld not generallj 
make ont the words that he spoke. Taking thèse statements to- 
gether, the proof is that no words were heard on March 4, 1877. 
Berliner in 1S93 testified also to the experiment with two single- 
pin instruments in April, 1877, referred to in his preliminary state- 
ment. But a single experiment was made with this apparatus be- 
fore the writing of the caveat of April 14, 1877. The preliminary 
statement and Bei-liner's évidence refer to this experiment, though 
in the preliminary statement the date is given as April 12th, while in 
the oral évidence it is given as April llth, The second single-pin 
instrument was flrst constructed on the lOth of April. He says : 

"On the next morning, before going to the store, I tried a practical experi- 
ipent from my room to the room downstalrs, and made the ladies of the 
house Usten. They were very gréatly surprised when I transmitted, as I 
always dld for the purpose of amusing them, by means of Interrupted cur- 
rents. They heard the tunes loudly ail over the room, and when I made 
them listen close to the apparatus, and transmitted by variation of pressure, 
they reported to me much better results than they had . prevlously heard in 
other experiments, and they also thought that it was very wonderful indeed. 
They recognized my voice, and got familiar sentences now and then. It 
was very difflcult to adjust the apparatus. I had to run upstairs and down- 
stalrs continuously, both for adjustlng the transmitter and recelver. The 
current would beat the contact; the plate would bulge off a little and 
get out of adjustment: but we did get quite good results. I immediately 
prepared, on the evening of the same day, a caveat descrlbing what I had. 
I made a clean copy of my rough draft on the 12th, swore to it on the 13th, 
and filed it on the 14th." 

He testifies, also, to a practical experiment, the date of which 
is not given: 

"My listeners reported to me that when accldentally, as it happened very 
often in those experiments, the current was Interrupted, they heard that 
familiar buzzing, — the familiar musical Sound they had heard before; that 
between such sounds, however, they heard a very faint sound, which they 
recognized as my voice, and that occasionally they thought they understood 
ramiliar words or sentences. I then went downstalrs »to listen for myself, 
and I found the same resuit when some one was speaking or slnging up- 
fitairs." 

He testifies that: 

"I then for the first time noted the very great différence In the character 
of the Sound emaùatlng from the reproducer. The quality of the Sound when 
the current dld not interrupt at the transmitter was that pure, human qual- 
ity, Sound ing perfectly natural, though very far off; but it was entlrely dif- 
fèrent from the buzzing musical sound, that had no admixture whatever of 
the quality of a human voice, when the current was interrupted. I now and 
then thought I could malte out the words of familiar sentences, but It was 
exceedingly faint." 

He gives the names of persons who had listened at the instru- 
ments, namely: 

"Mrs. Gangewer, the lady I Uved with; her daughter, at that time Miss 
Emma Gangewer; her son, Mr. Harry Gangewer; my roommate, Mr. Wil- 
liam Prlbram; and two friends of mine, Mr. Simon and Gustave Oppen- 
heimer, brothers." 

With the exception of Simon Oppenheimer, not one of thèse wit- 
nesses is produced, nor is the failure to produce thèse witnesses 
accounted for. A single other witness — Adolph* S. Solomons — 
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testiâed that '1 heârd sounds which appeared to corne from a vio- 
lin. I felt sure I heard the violin playing." Frém his eyidence it is 
apparent that Bei-liner endeavored to speak through liis instru- 
ments; but the witness testifles that he told Berliner that he heard 
no speech, only some sort of a noise. The entire case as to ex- 
périmental résulta in speech transmission rests upon the unsup- 
ported testimony of Berliner. As counsel says, there are occa- 
sions in the world when the paucity of proof in the affirmative is 
positive ptoof in the négative. Oonsidering the great importance 
of establishîng by other veithesses expérimental results inconsistent 
with Berline^s express déniai in his application, and the entire 
lack of any explanation of the absence of several witnesses who 
could testify upon this issue, the presumption is justifled that the 
testimony of thèse witnesses woold be unfavorable to the complain- 
ant. If a party has it peculiarly within his power to produce wit- 
nesses whose testimony would elucidate the transaction, the fact 
that he does not do it créâtes the presumption that the testimony, 
if produced, would be unfavorable. Grraves v. U. S., 150 U. S. 118, 
14 Sup. Ot. 40, 37 L. Ed. 1021; Eunkle v. Burnham, 153 U. S. 216- 
225, 14 Sup. et. 837, 38 L. Ed. 694; Clifton v. U. S., 4 How. 242, 11 
Jj. Ed. 957. We should also consider the inhérent dangers of oral 
proofs when a witness undertakes to disprove former statements 
made by him in writing. In addition to this, the principles stated 
in E« Barbed-Wire Patent, 143 U. S. 275, 284, 285, 12 Sup. Ct. 
443, 36 L. Ed. 154, seem to be applica,ble to the testimony of Ber- 
liner, in view of the fact that his amendments were made after 
Edison's invention of a constant-contact speech transmitter, and 
after the Philadelphia Press article and the applications by Edison. 
CJpon the whole évidence, I am of the opinion that, according to 
the strong prépondérance of proofs, no one of Berliner's instru- 
ments ever transmitted a word of human speech under his manipu- 
lation, and that the only results that he ever got were such as are 
described in the application and attributed to the double-pin in- 
strument. Prof. Brackett testifles: 

"I hâve no doubt that, If he endeavored to transmit speech with the slngle- 
pln instrument of the application, whlch he refers to in the expression 'thèse 
simple Instruments,' he found that they were not adapted for the transmis- 
sion and reproduction of spécial sounds to be a fact. In this his expérience 
would not differ from that of every one who has attempted to transmit 
speech with thé Eels and Eegn^ult apparatus, which as apparatus is Identical 
in principle and organlzation with that of the application." 

This was the fact with Edison, who rejected as useless what Ber- 
'liner by his application rejected as useless. That a feat of experts 
has made that apparatus talk proves nothing as to Berliner. The 
documentary évidence upon this point, to and including June 4, 
1877, is the caveat of April 14, 1877; the caveat of April 30, 1877; 
the caveat of May 9, 1877; the application of June 4, 1877. The 
latter is by its character most important, being his latest state- 
ment of what he had done at the date of his application. This 
proves that he had not secured speech with the single-pin instru- 
ment; that he was seeking to secure speech by make and break of 
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contact. It shows that he thought that, by this method, with a 
double-pin instrument he had succeeded in reproducing "a great 
many spécial sounds, such as the vowels and others." The ap- 
plication overcomes the évidence as to experiment. Moreover, the 
fact that he was beyond ail question attempting to get speech 
•u'ith a broken current renders it highly probable that he had not 
got it otherwise. 

We will next consider the bearing of évidence as to the capacity 
of Berliner's instruments. It is proven in this record that Ber- 
liner's instruments, under proper conditions and manipulation, and 
when properly adjusted, are capable of transmitting speech. It may 
be said that it is highly probable, if instruments constructed by 
Berliner will transmit speech, that he succeeded in doing so. This 
argument was presented to the suprême court concerning the in- 
struments of Reis. 126 U. S. 193. It was there argued that to 
admit that the Reis instrument will speak now, and at the same 
time to deny that, with ail his efforts to that end, the inventor 
made it speak in his time, had only boldness to commend it. Never- 
theless the suprême court rejected this argument, found that he 
had not, and said: 

"The question Is not whether the apparatas deviBed by Reis to glve effect 
to his theory can be made, with our présent knowledge, to transmit speech, 
but whether lleis had In his time found out the way of using it successfully 
for that purpose." Téléphone Cases, 126 U. S. 539, 8 Sup. Ct 778, 31 L. Ed.- 
863. 

Téléphone Co. v. Harrison, 20 Eng. Ruling Cas. 601. 

It is curions that the Reis apparatus should be asserted both 
against Bell and Edison upon the testimony of experts as to ita 
capacity. The présent question is not as to the operativeness of 
the machine. It is a question of Berliner's knowledge; of dis- 
covery. The burden is upon the complainant, if it relies upon the 
présent capacity of the instrument as proof of Berliner's knowledge; 
of his discovery and of mistake, to show, not its présent capacity 
in the hands of experts, but its capacity under the exact conditions 
under which Berliner was working. Expert expérimentation has 
disclosed the fact that the ordinary Morse key, the Reis transmitter, 
French nails, and Berliner's instrument can be made to transmit 
speech under proper conditions and manipulation; but we cannot 
aecept this évidence upon the issue of mistake, for it is not proved 
that the experiments were conducted under similar conditions. It 
is a familiar rule of law that experiments, to be of value as évi- 
dence on such an issue, must hâve been made under circumstances 
similar to those constituting the premises from which the original 
event is alleged to hâve been the conclusion. 12 Am. & Eng. Enc. 
Law (2d Ed.) p. 406; Hawks v. Inhabitants of Charlemont, 110 
Mass. 110; Com. v. Piper, 120 Mass. 185; Eidt v. Cutter, 127 Mass. 
522; Téléphone Co. v. Harrison, 20 Eng. Ruling Cas. 601. The dan- 
ger of this kind of évidence is apparent if we apply it to the double- 
pin instrument. Berliner was unable, according to his oral évi- 
dence as well as his statement in the application, to get speech 
with a double-pin instrument. Experts hâve succeeded in doing 
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80, and Prof. Wright testifies that, properly adjusted, tlie second 
pin "somewhat extends the range of voice intensity for which the 
instrument can be used"; but this does not disprove Berliner's 
testimony as to his failure with a double-pin instrument. In like 
manner, the success of experts with the single-pin instrument does 
not dispfove the statement made by Berliner in his application. 
The complainant, if it desired this évidence to be accepted as évi- 
dence of mistake or of Berliner's knowledge, should hâve proved. 
and called to the court's attention proof of, the exact conditions 
existing at Berliner's experiments. It should then hâve proved 
that similar conditions were created in the experiments of experts, 
and that then the resuit accorded with Berliner's testimony. Any- 
thing short of this is not compétent légal évidence to sustain the 
burden of proof as to mistake, though it might be were the issue 
merely as to operativeness. The question is not as to the capacity 
of the instrument, but of its actual performance at a certain time. 
Berliner's experiments in speech transmission with an instrument 
having an iron diaphragm were conducted hastily on the morning 
of April llth, before he went to the store. It is in évidence that 
he was accustomed to go to the store at half past 7 in the morn- 
ing. For the ârst time he had coupled together two single-pin in- 
struments, and this experiment was the flrst exhibition of his new 
receiver. He was embarrassed not only by the difflculties of ad- 
justing his transmitter, but with the diflficulties of adjusting for 
the flrst time his new receiver. It is to be noticed that there is 
no évidence of results between April 14 and June 4, 1877. In de- 
termining the probability of successful results in speech transmis- 
sion at this experiment, we should consider also the circumstances 
immediately preceding the filing of the caveat of April 14th, which 
clearly show that it was based principally upon what he consid- 
ered a new phenomenon. On the 8th of April occurred a dramatic 
and impressive incident, in conséquence of which Berliner states, 
"I became much agitated." On the 8th of April, six days before 
filing the caveat, late in the evening, he had connected the instru- 
ment to the galvanometer, and was Connecting two terminal wires 
for the purpose of closing the circuit. 

"It was exceedlngly quiet about the house and on the street. In closing 
the circuit I suddenly heard a noise coming from the diaphragm, which sur- 
prised me very greatly. I thought I had mistalien my ears, but, on repeat- 
edly maklng and brealslng the circuit, a distinct and sometimes loud tick 
came from the diaphragm, and apparently from the point of contact between 
the diaphragm and the steel hall. That was entirely new to me, and I be- 
came much agitated, beeause I saw Immediately that I had hère a new 
acoustic phenonienon, vlz. that Sound was produced without the aid of elec- 
trical magnetism, merely by the current itself . I quickly took the tuning 
fort which I had in my possession. I wound one of the wire terminais 
around the shank of the tuning fork, struck the same on the table, and ap- 
plled the vibratlng prongs to the other terminais of the Une. Immediately a 
loud musical sound eorrespondlng In pitch to the sound of the tuning fork 
came from the iron diaphragm. I knéw at that moment that I had made 
an important: addition to my iobservatlons, for I quickly perceived that, if 
the diaphragm could give out a musical sound, It could also reproduce speech, 
when, Instead ©f an interrupted current, an undulatory one was sent to 
effeet It." 
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This was the first conception of his receiver, — a new and dis- 
tinct invention, by wMch, using the language of his application 
of June 4th, he could efEect the object of producing by a common 
galvanic current "marked mechanical elïects that will be distinctly 
demonstrated to the observer." Hère, then, was a new invention; 
one not exhibited before, and which was first exhibited to others 
on the llth day of April. From that time he experimented only 
with his new receiver in connection with his transmitter. It is 
in évidence that the adjnstment of the transmitter and receiver is 
(luite différent. In the experiments made by the experts it appears 
that the adjnstments were délicate. It further appears that, for 
the successful transmission of speech, there is a very narrow range 
in the movements of the électrodes. Prof. Wright bas testified 
that: 

"When transmltting speech, the électrodes of a microphonic transmitter 
are brought together with a pressure which is very light, and which has beeu 
determined by experiments to vary within a comparatively narrow range." 

The évidence shows clearly Berliner's readiness in applying for 
caveats upon hasty expérimentation. His caveat df April 14th, 
for the two instruments coupled together, was based upon a single 
experiment in which his attention was in ail probability cMefly 
engaged in exhibiting the marked mechanical effects that he had 
discovered how to produce by his new receiver, and which seem 
to hâve been the chief incentive to the filing of the application of 
June 4th. The évidence accords with the views of the défendants' 
counsel that daims 1 and 2 of the original application were merely 
for a receiver. The complainant contends that Berliner's inven- 
tion did not réside in structure; that he reproduced substantially 
the old Keis apparatus, which can be operated either to break the 
current or to préserve it unbroken. His invention is said to be a 
new mode of opération. Proof that he reproduced the old apparatus 
does not prove that he discovered the practicability of a new mode 
of opération. He is not entitled, as an inventer of apparatus. to 
claim whatever may be found to be within its capacity, because his 
sole claim to invention is based upon an alleged discovery of a 
new capacity in old apparatus. If he did not discover this, noth- 
ing new remains that he did invent or discover. He did not "em- 
body" an invention in a machine until he succeeded in making the 
machine perform Bell's process upon the current. He no more 
made the invention by making the machine than did Reis or Morse. 

Upon the question of mistake and of the right to amend we hâve 
flnally Berliner's caveat of April 14, 1877. This document is the 
chief reliance of the complainant. It may be said that it is prac- 
tically the complainant's case. It is presented as évidence of mis- 
take in the application. The argument as to the right to amend 
is based chiefly upon it. It is also contended that it counts as a 
full réduction to practice. We hâve to consider two distinct con- 
tentions: First, that it is évidence that the application stated what 
Berliner did not intend to state, — a question of mistake; second, 
that by writing this caveat Berliner had completed and reduced 
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to practice the invention of a speech transmitter, "even if he had 
not known that he could transmit speech, or even if he had be- 
lieyed that he could not." This remarkable contention raises a 
question as to the effect of erroneous opinion, rather than a ques- 
tion of mistake. If Berliner was an inventer of a single-pin speech 
transmitter in spite of his belief on June 4, 1877, to the contrary, 
this would not hâve prevented him from making the statement 
that his instrument could not transmit speech, nor would this aid 
the complainant in showing that he intended to apply for a con- 
stant-contact speech transmitter. An invention which the appli- 
cant had not intended to include could not be introduced by amend- 
ment upon a change of intention. Is the caveat inconsistent with 
the statement in the application upon a comparison of the two 
documents? The earlier, from its nature, "does not purport to be 
an account of a resuit accomplished, but of a resuit expected and 
desired." Eob. Pat. § 448. The latter purports to be a description 
of a completed invention, the expression of the matured and final 
opinion of the inventor. This caveat proves that on April 14, 
1877, Berliner intended to use the instrument of the patent to 
alternately weaken and strengthen the current. The patent in suit 
foUows closely the language of this caveat, though it differs in 
essential particulars. We may assume that it proves intention, 
and a project existing on April 14, 1877. The existence of this 
intention on April 14th is some évidence of the existence of a like 
intention on June 4th. As a matter of fact, however, the document 
is not conclusive upon the question of constant contact of élec- 
trodes. "It does not state that the transmission of the electric 
force is to be made through a closed circuit, although this • * * 
is really the principle on which a successful working invention 
dépends." See Téléphone Ço. v. Maclean, 20 Eng. Kuling Cas. 587. 
Though it says that the ciarrent is to be strengthened and weaJi- 
ened, it does not expressly state that the current must not be 
broken, but says: 

"Part 6. IjC the uttered soùnd Is so strong that Its vibrations will cause a 
breaking of the current at the point or points of contact in the transmitter, 
then the resuit at the receiving instruments will be a tone much louder, but 
not as distinct In regard to articulation." 

The document affords no évidence of the amount of expérimental 
basis for this statement, or whether it was based largely upon 
theoretical considérations. It would be obvions, perhaps, that a 
broken contact could not produce with the same accuracy as an 
nnbroken contact sound waves impressed upon the diaphragm, 
though it would not be so obvions that the louder and more audible 
effects were useless for speech transmission, and must be rejected. 
Had Berliner succeeded in transmitting speech by a composite 
oi)eration of weakenings and breaks, that method could hâve been 
found in the caveat, which refers to a tone "much louder, though 
not as distinct, in regard to articulation," produced by a broken 
current. In the brief flled before the commissioner on appeal from 
the primary exaniiner's rejection it was stated by Berliner's coun- 
sel in référence to this language that: 
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"Berllner knew that any break would Injure articulation, tliough tliere 
mlght, he thought, be some breaks whicli would net absolutely destroy it." 

This interprétation by Berliner's former counsel is much fairer 
than that of Prof. Cross: 

"The caveat also States that under strong sounds the transmltter would 
break the eurrent, but that, in so far as It broke, it would become useless for 
the transmission of speech." 

This is imwarranted. The caveat, therefore, does not prove that 
Berliner had learned that the breaks of contact were inadmissible, 
produced no articulation, and must foi'm no part of the intended 
opération, and that in speech transmission he must discard his 
most conspicuous receiver effects, but suggests a doubt upon this 
subject. This doubt apparently ripened into an erroneous opinion 
as the resuit of experiments which led to the caveat of May 9th, 
and to the double-pin instrument of the application of June i, 1877. 
Whatever was his intention or opinion on April 14th, the docu- 
ment of that date does not displace the statement in the applica- 
tion of June 4th. They are reconcilable on the view that the ca- 
veat was the expression of a project formed after hasty experi- 
ments which showed only a few variations of carrent; not Bell's 
speaking eurrent. But this document does not stand alone. It is 
merely one of several documents; and it is the gênerai rule that 
later expressions are of greater force than earlier. We must con- 
sider, in connection with the caveat, not only the application, but 
the other caveats of April 30, 1877, for a circuit breaker, and of 
May 9th, for a circuit breaker. Berliner's mode! âled June 4th 
was based upon this caveat of May 9th, and the application for a 
speech transmitter follows this caveat. Préviens to June 4th, then, 
we hâve, as évidence of Berliner's intention, and affecting the ques- 
tion of mistake, three documents; the flrst, showing an intention 
to use a weakening and strengthening of the eurrent, but suggest- 
ing a doubt as to a breaking of the eurrent; the other two show- 
ing most conclusively that between April 14th and June 4th Ber- 
liner intended to utilize a broken eurrent. He testified also that 
immediately before the préparation of his caveat of May 9th he 
thought that he "had a phenomenon which apparently was différent 
from Mr. Bell's conception of what an interrupted eurrent might 
do, namely, since he said that an interrupted eurrent could only 
produce pitch, while I had hère something more than pitch, — 
something of the combination and quality of sound." It was, of 
course, désirable to use an interrupted eurrent, if possible, and 
thus avoid Bell's patent. The prépondérance of documentary proof 
as to intention on June 4th would overcome the caveat of April 
14th, even if we should regard it as complète évidence of Berliner's 
intention on that date to préserve constant contact of électrodes. 
We hâve also, in addition to the évidence of Berliner's intention 
prior to June 4th, proof of an intention similar to that expressed 
in the application existing long after that date. The amendment 
of August 8th left the description of a composite opération of 
breaks and weakenings of the electrical eurrent still remaining. 
The erasure, in connection with the fact that his attention had 
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been called to the matter, and that he did not change his state- 
ment, is évidence that Berliner on Augnst 8th did not intend con- 
stant contact as his normal mode of opération. In his oral testi- 
mony he states that he thought that he had discovered greater 
capacity in a broken current than Bell attributed to it. In Septem- 
ber, 1877, he issued a circular or mémorandum to his co-laborers 
in science, describing his single-pin instrument, saying: 

"Any vibration of sound striking one of the plates wlU elther weaken or 
Interrupt the point of contacti and thereby the current, and wlll thus cause 
the other plate to vlbrate In unison with the flrst, reproduclng the same 
Sound."- 

In his substitute spécification, flled in the patent office October 
27, 1877, he claimed a circuit breaker; and in a subséquent pat- 
ent, No. 199,141, written by himself and applied for October 16, 
1877, he stated concerning his application of Jqne 4, 1877: 

"The transmission was œade by elther breaking the contact or by alter- 
nately weakenlng and strengthening the same at each vibration of sound 
affecting the plate. The reproduction of the sound was effected by permitting 
such a current thus conslstlng of electrlc waves to pass through a slmllar 
recelvlng Instrument. • * *" 

The intention expressed in the application, therefore, existed 
long after August 8th. It is certainly more probable, also, that 
Berliner intended to foUow the later caveat of May 9th than the 
earlier càveat of April 14th, for the instrument of the caveat of 
May 9th and of the application bas ail the capacity of the single- 
pin instruments, as well as such additional capacity as results 
from the addition of the second pin. As évidence of Berliner's 
accomplishment, the caveat is of slight value. It proves what he 
was trying to do. It does not prove that he had by experiment 
secured such an adjustment of his apparatus as enabled him to 
secure results inconsistent with what is set forth in his applica- 
tion of June 4, 1877. Counsel urge that: 

"Even In thé double-pin Instrument [of the caveat of May 9, 1877], whlch 
did make and break, the domlnatlng princlple was after ail, as far as pos- 
sible, to keep the contact, and to keep It in such a way as to vary the 
pressure so that, even if there is an Intermedlate break, yet it Is a break 
which Is intermedlate only, and takes place, if at ail, only between two 
varlable-pressure periods of transmission." 

This iB iHconsistent with the complainant's brief, but if this be 
true, we hâve strong évidence that Berliner abandoned the inten- 
tion of April 14th. Berliner states in his application of June 4th 
what he could accomplish with the double-pin instrument: 

"I hâve thus succeeded in reproduclng a great many spécial sounds, such 
as the vowels and others." 

If it be said that this refers to the make-and-break method, we 
may refer to his oral testimony: 

"I contlnued experimenting with this apparatus for a f ew days, but could 
not posslbly get anything else but thèse three vowel sounds, and generally 
only two, and nothing at ail of consonants." 

This cayeat was filed May 9th. Prior to May 13th he had con- 
sulted a solicitor, and had a mode! made at his request, which he 
took to his solicitor on May 13th. This model embodied both his 
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single-pin instrument and his double-pin instrument. A certified 
copy of this model will transmit speecli in tlie hands of experts. 
Will it now be said that Berliner's failure with a double-pin instru- 
ment was because its dominating idea was to make and break? 
This is inconsistent with the views of counsel on final argument. 
The simple fact, according to ail probability, is that Berliner spoke 
to his double-pin instrument, adjusted it the best he could in the 
light of ail he knew as to the capacity of the single-pin instrument, 
and "thus succeeded in reproducing a great many spécial sounds, 
such as the vowels and others," which he attributed to the second 
pin. With this apparatus he had got more than with his single-pin 
apparatus, probably for the reason that, under expert handling, the 
best opération of the instniment is when the contact is so weak that 
breaks are likely to occur with great frequency, and render the in- 
strument impracticable for commercial use. His first approxima- 
tion to speech was when he attempted to break his current and 
make contact with the second pin. Berliner, therefore, after ex- 
periment, arrived at the conclusion that his single-pin instruments 
were incapable of transmitting speech. He formulated clear and 
definite reasons for this opinion. He stated thèse clearly to his 
solicitor, who expressed them clearly according to his instructions. 
He also told his solicitor ail that he had accomplished with the 
double-pin instrument, A drawing was made showing this double- 
pin instrument, provided with a speaking tube and an ear tube, 
and the solicitor clearly stated ail that Berliner had accomplished. 
This was his best resuit. The application of June 4th clearly repre- 
sents his last opinion, and shows conclusively that he had produced 
no expérimental results to the contrary. Even had this caveat 
made the express statement, "I hâve succeeded in transmitting the 
quality of Sound, and I think I hâve obtained some words," the 
sworn statement in his application would not be inconsistent with 
the caveat. It would simply prove the insignificance of his results. 
There is no difflculty nor improbability in the supposition that, after 
the full préparation of his caveat, Berliner still had to ask himself 
the question, "Will it work?" It is in accordance with ail the prob- 
abilities, with the expérience of Reis and of Edison, that he found 
that it would not. 

The complainant next contends that whatever may hâve been 
Berliner's opinion as 'to the capacity of the instrument, and even 
if he thought he knew that the instrument would not transmit 
speech, he had yet made the invention of the patent in suit, because 
the caveat is a complète réduction to practice. As we hâve already 
observed, this would still be insufficient; for, in order to amend, 
he must both hâve made the invention, and hâve intended to apply 
for it. But, as the contention may be renewed, it may be well to 
consider it. The contention that the caveat of April 14, 1877, counts 
as a full réduction to practice, irrespective of expérimental results, 
is équivalent to a daim that, had Berliner stated in writing, sim- 
ply, "Eeis' instrument operated by the Bell method will transmit 
any and ail sounds," this constituted a complète réduction to prac- 
tice, even were Berliner ignorant of the truth of his statement. 
109 F.— 65 
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There is înconsistency between this contention and tîie claim that 
ttetè was invention in operating tàe Berliner-Keis instrument by 
Bell's Blethod. If it was obvions, upon a reading of Bell's patent, 
and upon léarning the capacities of an undulatory current, that the 
Reis instrument could be so operated as to produce Bell's undulatory 
current, then there would bave been no invention in using the old 
method -With an old instrument. The suprême court, in 126 U. S. 
545, 8 Sup, et. 788, 81 L. Ed. 993, said, concerning Van der Weyde: 

"It Is bnly necessary to say that he copled Eels, and it was not nntil af ter 
Bell's sticcess that he found out how to use a Rels instrument so as to make 
it transmit speech. Bell taug^ht hlm what to do to accompUsh that purpose." 

This raises a doubt whether the mère discovery that the Berliner- 
Eeis instrument could be operated by the Bell method constituted a 
patentable invention; The suprême court also said: 

"WIth tfte help of Bell's later discoveries in 1875, we know now why he 
[Reis] falled." "It was left for Bell to dlscover that the failure was due, 
not to workmanship, but to the principle whlch was adopted as the basis 
of what had to be done." 

The argument that the caveat is a fuU réduction to practice, irre- 
spéctive 6î expérimental résulta, is based upon the assumption that 
Berliner, as au inventor,, must hâve realized that what he had writ- 
ten dqwn was necessarily true. If so, patentability must be denied 
on thé ground that thé caveat was a simple following of Bell. Mr. 
Storrow argued (126 U. S, 288) as to the operativeness of the Reis 
apparattis: 

"If this were true, It would only show the perfection and the novelty of 
Bell's liew method or mode of opération, whieh, when applied, would enable 
that which hever had been a speaklng téléphone to at once transmit speech." 

There is force in this argument. The complainant's case as to 
invention, however, is based upon the contrary assumption, and upon 
proofs tp the contrary. Prof. Cross says: 

"There was certainly no sufflcient reason to justify a scientiflc man in as- 
sertlng that, under the slight change of pressure due to the voice, the varia- 
tions of résistance correspond to and are approxicsately proportional to the 
variations of pressure, and are great enough to yield practlcal results. This," 
he says, "was not whoUy unknown, but what was known on the subject 
tended to show that the opération expressed by this law was an imposslbll- 
ity." 

How can it be claimed, then, that, aside from expérimental re- 
sults, a mère statement in writing, which was upon its face a state- 
mtnt of something that could be known only empirically, is équiva- 
lent to complète invention? Prof. Wright says: 

"There; is another principle which is utillzed in the case of any micro- 
phonic transmitter transmittîng speech, and that is the proportionality be- 
tween the variations in the current strength and the variations in the pres- 
sure at ttiè point of contact prodnced by the vibrations of the air caused by 
articulât© speech or other Sound. So far as I am aware, this principle of 
proportionality was not known and had not been utilized for any practlcal 
purpose befpre the time of Berliner's invention as described in hls caveat." 

The contention that the caveat establishes invention because in 
some cases invention may be established by drawings and verbal 
descriptions fails tb recognize the distinction between inventions 
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dépendent upon familiar facts or familiar mechanical principale, 
and an expérimental invention based on tke discovery of new facts. 
A drawing or words may or may not prove completed invention, 
according to the subject-matter. If common persons guided by com- 
mon knovpledge, or experts or scientifio men guided by scientiflo 
knowledge, can say, upon reading text or examining a drawing, 
"This will necessarily work. It accords with what is known," — then 
there may be réduction to practice by a drawing or by a verbal de- 
scription. If, upon reading a document or studying a drawing, scien- 
tiflc men and experts would say, "AU that is known tends to show 
that tbis is an impossibility, or there is notbing in common expér- 
ience or in expert or scientiflo knowledge which justifies this state- 
ment without experiment," — if it wUl not be believed without expéri- 
mental vérification, — ^there surely is not patentable invention in the 
writing down of the project. It is bare hypothesis. The contention 
is based upon a quotation from the Téléphone Cases, 12Q U. S. 536, 
8 Sup. et. 783, 31 L. Ed. 990: 

"The law does not requlre that a dlseoverer or Inventor, In order to get 
a patent for a process, must hâve succeeded In brlnglng hls art to the highest 
degree of perfection. It is enough If he descrlhes hls method with sufflcient 
clearness and précision to enable those slillled In the matter to understand 
what the process Is, and if be points ont some practlcable way of putting 
It Into opération." 

As the suprême court held that Bell'a description of a process 
of treating an electrical current was suificient to sustain his patent, 
though Bell had not transmitted speech prior to the date of his 
application, the complainant seeks to place Berliner on a par with 
Bell as the inventor of an art or process, and thua to avoid by the 
caveat the effect of the déniai in the application, and the imper- 
fection of the évidence as to experiments. But there is no anaJogy 
between Berliner's secret caveat of April 14, 1877, and Bell's spéci- 
fication. Bell made a most remarkable primary invention, and de- 
scribed exactiy a process based upon a scientiflc conception, — "a 
mathematical conception." 126 U. S. 539, 8 Sup. Ot. 784, 81 L. Ed. 
991. His patent was "not to be confined to the mère means he impro- 
vised to prove the reality of his conception." The Berliner caveat 
does not purport to describe and does not describe a new process of 
treating a current, but upon the most favorable construction merely 
apparatus for practicing Bell's art, — novel not as structure, but as an 
old structure applied to a new use, — a structure that had failed as a 
speech transmitter under the efforts of Keis, Edison, and others. 
It States that the pressure between the plate and the métal hall 
can be regulated by a thumb screw, but the success of the apparatus 
is dépendent upon the operator"» flnding out for himself the exact 
adjustment of each instrument. It Is clearly shown by the évidence 
that to obtain the exact adjustment and conditions necessary for 
the transmitter is a matter requiring great care and skill, and that 
the adjustment that is essential for the transmitter is unsuitable 
for the receiver. If this caveat la now a direction sufflcient to a 
person skilled in the art, Berliner was not so skilled, but an unin- 
lormed expérimenter. The caveat may be followed as far as its 
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directions go wîthout success. A feat of experts must be added to 
what is shown. Prof. Oross says: 

"Wlth every microphone there Is a certain 'normal pressure,' as It Is called, 
whlch should exlst between the électrodes when at rest, In order to secura 
good mlcrophonlc action. * • * It is a well-known f act that the élec- 
trodes of an ordlnary microphone transmltter will not operate to transmit 
speech if they are closely clamped together." 

Prof. Wright says: 

"When transmittlng speech, the électrodes of a mlcrophonlc transmltter 
are brought together wlth a pressure whlch is very light, and which has been 
determlned by experlments to vary withln a comparatively narrow range." 

He says, also: 

"I hâve, ascertalned by numerous experlments made wlth a great varlety 
of mlcrophonlc joints that for ail comblnatlons which are ever practically 
used in tpinsmittlng microphones, there Is a certain interval between tha 
smallest pressure and the largest pressure practicable, withiu which tlia 
changes lu the intensity of the current are very closely approxlmate to the 
changes in the pre'ssure whlch produce them." 

We have already referred to the évidence of Prof. Wright "that 
the mechanical conditions under which each best performs its func- 
tions a,re also very différent." The caveat discloses nothing of ail 
this. It does not prove that Berliner had fcund out the "certain 
interval between the smallest pressure and largest pressure prac- 
ticable" for his transmltter, nor the suitable adjustment for his 
receivçr. It affords less évidence, even, than his oral testimony, 
and çertainly cannot mean anything more. Therefore, when we 
find that his caveat was based upon a single experiment with the 
two instruments; that he afterwards made the double-pin instru- 
ment, and applied for a patent upon it, and declared the uselessness 
of his caveat transmitter, — it becomes necessary to conclude that 
Beriinér^ as a matter of fact, did not accomplish what he hoped to 
accomplish; that he stopped where Reis did. And, in the face of 
such a conclusion of fact, there is no artiflcial rule of law that 
makes Bèriiner's caveat description a réduction to practice. It is 
merely a part of the évidence, — one of several dociunents ail equally 
relevant. In Téléphone Co. v. Harrison, 20 Eng. Ruling Cas. 602, 
it was said: 

"How can we, deallng wlth a subject like electrlcity (a subject which at the 
présent moment Is so obscure that I am not sure that sclentific men wouid 
pledge themselves now to the exact way In which the transmltter works), 
and going back six years Into the twlllght of the dlscovery, say that an in- 
strument whlch présents no means of knowlng what the best adjustment 
was, is the same Instrument as that whlch does." 

How can we say that Bèriiner's caveat, which shows substan- 
tially the Reis apparatus, and does not show what experts say is 
essential to make it transmit speech, is the équivalent of a réduc- 
tion to practice? The évidence of the experts as to the absolute 
necessity for a loose contact accurately adjusted seems to establish 
the insuiMciency of Bèriiner's caveat to prove that he had discovered 
any of "the remarkable properties of a loose joint." So far as effi- 
ciency and différence in electrical eflects are concemed, the caveat 
is silent. Bèriiner's problem, after receiving from the Morse key a 
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suggestion, and after finding by galvanometer tests that a variation 
of current could be produced, was still before him. He had no 
theoretical grounds whatsoever upon which he could state anything 
more than that some variation of the current might follow. Upon 
the évidence of complainant's experts, it was a known fact that 
changing the flrmness of contact of solid électrodes would change a 
current, and the problem vi'as to find whether it could be changed 
in a sufficient and proportional amount by the vibration of a dia- 
phragm. If Berliner did not by experiment discover this, his pre- 
tensions are baseless. Berliner's invention, if he made one, lay in 
experiment. He was entitled to formulate an expression of what 
he had found ont by his experiments. He was not entitled, either 
scientifically or legally, to lay a claim to anything more. It was 
necessary, before the forecast expressed in the caveat was entitled 
to be called a conception from which invention could date, that 
Berliner should hâve found not only that he could produce some 
variations of a current, — that he could get something of the quality 
of speech, — but that he should hâve produced substantial effects 
that were a démonstration to the ear of the truth of his project. 
Edison had changed a current with a Eeis instniment and produced 
audible effects in 1876. Edison's attempt to operate a Reis trans- 
mitter without breaking the current anticipâtes Berliner's concep- 
tion, and he had demonstrated that a current could be changed. 
If this is ail Berliner did, if this is ail the caveat proves, he is antici- 
pated by Edison's experiments with the Reis transmitter. In Rob. 
Pat. § 381, referring to inventions which are the resuit of experi- 
ment, it is said: 

"The production of a new means by this method is * * ♦ an inventive 
act, but at no instant before the experiment succeeds can it be said that 
the conception of the invention exists in the inventor's mind. Until that 
Instant, it is mère spéculation, at most a probable déduction from facts 
already known; and the same act which reduces it to practice gives to the 
conception its definite and final form." 

This I believe to be sound. One who should read this caveat 
would find in it nothing self-evidently true or conformable to ex- 
périence. He would be obliged to take the author's word for it 
as a statement of fact resting on authority. Counsel contend that 
the belief of Berliner that he could not transmit speech would 
make no différence. They say: 

"He had invented, described, and pointed out a mode of opération, a 
method of varylng résistance in the circuit by varying pressure, which neces- 
sarily does resuit in a capaclty to transmit speech. It is not the mère fact 
that speech is transmitted which is the thing that is claimed in this patent. 
It is the discovery and invention of a method of varylng résistance in a cir- 
cuit which is of suprême value, because, whether known ta the inventer or 
not, it wlU transmit speech and ail other sounds, and will necessarily mold 
a battery current as Is necessary to mold It to transmit speech." 

Hère counsel are claiming for Berliner what Bell's patent, claim 
4, covers completely. The only method of varying résistance, what- 
ever its kind, is Bell's, — to vary it by and proportionally to the 
pressure exerted by sound waves. Berliner, of course, knew what 
Bell's undulatory current could do if he could produee it. His 
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problem was either to produce it or to approximate ît by a com- 
posite opération of breaks ajid weakenings; but lie did uot know, 
merely because he could produce deflections of a galvanometer, 
or sômething of quality, tbat he could produce Bell's speaking cur- 
rent (see 126 U. S. 299, 302, 303) any more tban Keis did. 

It is hère contended, practically, that if Berliner found out that, 
by pressing together two électrodes, he could change a current, 
he was entitled to leap to the conclusion that he could produce 
any and ail changes of a current; that he could vary it in the re- 
quired proportions; and that upon this he became entitled to lay 
tribute upon ail practical experimenters. But the patent law af- 
fords no protection to speculators nor to prophets. If the conclu- 
sions of fact are sound, and Berliner's caveat — as upon the évi- 
dence I am forced to believe — ^was merely a clever hypothesis re- 
duced to text and drawings, no case could présent a more forcible 
example than this of the necessity of drawing the line between the 
speculator and the inventer. A failure to draw this distinction, 
and the apparent failure in the patent ofSee to give to the caveat 
of May 9th the same force as évidence as that of April 14th, to- 
gether with the acceptance of insuiHcient évidence of mistake, has 
led to the conversion of an abandoned scheme into a patent that 
has for 10 years been asserted unjustly against the public right. 
Edison, by countless expérimenta, succeeded in advancing the art. 
Berliner's secret caveat would never hâve given the world a speech 
trausniitter. It was embryonic, inchoate, and rested in spécula- 
tion. Because of his application of June 4, 1877, the authorities 
that the complainant's brief quotes against Edison are applicable 
with full force to Berliner and his caveat when it is resurrected 
and asserted adversely to Edison. "The law requires not con- 
jecture, but certainty." CofAn v. Ogden, 18 Wall. 124, 21 L. Ed. 
821. As skill in language and in scientiflc method becomes more 
common, it is easier for speculators to survey and cover the âeld 
opened by new discoveries; it is easier to generalize as to what 
may be done, and to mark out the gênerai lines upon which progress 
must be made, than to accomplish practical results. But the work 
of practical men should not be hampered by flnding a new, useful, 
and practical device covered by some patentée who was able to make 
generalizations applicable to ail that might be developed within 17 
years from the date of a paper patent. It surely was not the in- 
tention of the suprême court to décide, and the suprême court did 
not décide, that he who guesses is an inventer, if he writes down 
in a secret mémorandum clever guesses or projects which are veri- 
fied by others. If this is the correct interprétation of the décision, 
the speculator has only to make broad and expansive generaliza- 
tions, and await the issue of the necessary labors of practical ex- 
perimenters. If their eflforts fail, he has lost his paper and ink. 
If their efforts succeed, he may exact tribute from those whose 
efforts bave led to practical results. The complainant's attempt 
to base the case upon this caveat, irrespective of Berliner's expéri- 
mental results, involves it in a curions situation. Prof. Oross says, 
in effect, that what was known on the subject tended to show that 



AMEaiCA.» BELL TEL. CO. V. NATIONAL TEL. MFG. 00. 1031 

what Berliner wrote in his caveat was an impossibility. Counsel 
say it was "an invention, « * • until it had been accomplished, 
of incredible character." It is said that the invention was based 
upon Berliner's discovery of the availability of solid électrodes to 
effectively vary the current in the required way. By writing the 
caveat regardless of what he knew experimentally, Berliner made 
an invention because what he wrote was true in fact, and there- 
fore necessarily true at the time it was written down. Although 
on its face an apparent impossibility, Berliner must hâve realized 
that what he wrote was true, even if he did not make the expéri- 
mental discovery. That even if at a later time he beeame convinced 
that what he wrote was an impossibility, as it appeared on its face 
to be, and stated in his application that it was an impossibility, 
he was an inventer, because other persons hâve made the discovery 
that his later statement was untrue, and that his first statement 
was true, and therefore he was entitled to amend his application 
by striking out the major part of it, and inserting large portions of 
his, caveat. To make a case, even upon such an argument, it must 
go one step further, and say that he might amend even if at the time 
of making the application he had not intended to claim what was in 
his caveat. The real question is not whether this caveat would hâve 
been good as an application for this patent, but whether, as a matter 
of fact, Berliner had made any discoveries that render it probable 
that his application stated what he did not intend to state, or that he 
intended to claim his single-pin instrument for speech transmission. 
As we hâve said, if there is an artificial rule of law that makes this 
caveat an invention, though Berliner did not know it, there is 
no artificial rule of law that attributes to him an intention to 
make an application for a speech transmitter when he was of the 
opinion that he had not invented one. Therefore the contention 
that the caveat is a réduction to practice, if established, would be 
insuffîcient to support the complainant's case. When Berliner flled 
his application, he left it open to others to discover that speech 
could be transmitted with a diaphragm and a métal pin. The ex- 
pert who flrst succeeded in doing so is entitled to the crédit of 
making that discovery, despite Berliner's caveat. The case can- 
not, upon any view, be maintained without proof of expérimental 
success. I am of the opinion that this proof is necessary in order 
to establîsh invention; but, if this is not so, I think that there 
can be no doubt that it is nevertheless still absolutely necessary 
in order to show that Berliner on June i, 1877, intended to make 
application for what is covered by the patent in suit. Even after 
the mind has been conciliated by the course of argument adopted 
in the complainant's brief, and if a comparison of Berliner's orig- 
inal application and his patent is preceded by the detailed state- 
ment of ail the circumstances favorable to Berliner, and the argu- 
ment of experts upon his application, yet, after ail this, the con- 
science is shocked when Berliner's application and his patent are 
compared; and a shock to the intelligence also occurs when we 
are told that the clear, spécifie, and detailed statements of Ber- 
liner's application were mistakes of a solicitor's clerk, who was 
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ignorant of the subject, and therefore must bave got ail bis in- 
formation from Berliner. 

The patent, tben, is invalid: First upon tbe ground tbat it is- 
sued for an invention wbicb Berliner bad not made at tbe time of 
tbe application; and, second, upon the distinct ground tbat it is- 
sued for an invention not disclosed by or claimed in tbe original 
application, and not incorporated into it by légal amendments. 

The next question aflfecting tbe validity of tbe complainant's title 
is the défendants' point tbat the patent in suit is void because of 
Berliner's earlier patent. No. 2SB,9e9, of November 2, 1880. This 
is known as tbe "Eeceiver Patent,'' and was issued upon a division 
of tbe original application. It contains a sufiflcient description of 
the transmitter to sustain a claim if Berliner were seeking it. Coun- 
sél for tbe complainant concède tbis. It is sufflcient to consider 
claim 4, 

"Clalm 4. A System of two or. more téléphone Instruments In electrlcal 
connection with each other, each conslstlng cf two or more pôles of an 
electrlcal circuit in contact one wlth the other, either or both pôles of each 
instrument belng connected with a vibratory plate so that any vibration 
whlch is made at one contact Is reproduced at the other, substantially as set 
forth." 

This claim is for tvro single-pin instruments in a System. Each 
is a relative part designed for and only useful in a System. Tbey 
are System parts or relative instruments. In the System, each per- 
forms its whole function, and alternately tbe functions are reversed. 
We flnd, therefore, in this claim, tbe transmitter performing its en- 
tire function of producing electrlcal undulations similar in form 
to Sound waves, and applied to its appropriate use in connection 
with a receiver. Tbis claim embodies tbe transmitter completely. 
Its intended function is in no way modifled by tbe fact tbat it is 
united with a particular receiver. It performs with tbis receiver 
tbe same function as with any other receiver. Tbe complainant 
contends tbat tbis claim is for a combination which is an invention 
distinct from either tbe transmitter invention or the receiver in- 
vention. I am of the opinion tbat tbis contention is unsound. As 
the transmitter is a System part or relative part, it does not con- 
stitute a combination in the sensé in wbicb tbat term is used in 
patent law, to put the System part into a System for wbicb it is 
designed; to put a relative instrument into its intended relation. 
This is but application to appropriate use. No third person would 
bave been entitled to a patent for a combination by uniting two of 
thèse instruments. Tbere is no invention over and above tbat wbicb 
is in the transmitter and tbat wbicb is in tbe receiver. A "trans- 
mitter" implies a receiver; a "receiver," a transmitter. Tbe fourth 
daim, nevertbeless, is not invalid, because Berliner was tbe in- 
venter, we may assume, of botb; and he migbt take a patent with 
such limitation upon the use of either as he saw fit. He could not, 
however, take a patent for bis transmitter limited to its appropri- 
ate use with a single receiver, and subsequently take out a patent 
that would enable him to control any and ail uses of the transmitter, 
since the latter patent would include tbe former use, for wbicb be 
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had aiready received a patent. It is a valid claim, because, as we 
may assume for this argument, the éléments were novel, and Ber- 
liner was the inventer of both. The claim confers a monopoly of 
the transmitter with a restriction or limitation. The patent in suit 
confers a monopoly without restriction, The patents are neverthe- 
less both for the "same invention," both in a légal and a practical 
sensé. It présents the familiar case of an inventor taking a patent 
with an unnecessary limitation. The commissioner has exhausted 
his power, and cannot afterwards give him a gênerai grant for ail 
uses. The argument that the use of the transmitter or of the re- 
ceiver alone would not infringe claim 4 is immaterial. It does not 
prove that the claim is for a third invention, but merely that the 
(ïlaim does not cover ail the uses which might hâve been covered, 
had the patentée not chosen to take a claim for a restricted use. 
That the two patents are not coextensive does not affect the ap- 
plication of the rule against double patenting. The patent of 1880 
gives Berliner full protection for his transmitter in a particular ap- 
plication to an appropriate use. It is said that in electrical ap- 
paratus the word "system" has just the same meaning as the word 
"combination" in purely mechanical apparatus. Berliner's 1880 spéci- 
fication does not, however, disclose any invention in the coupling 
of his instruments, but merely éléments united without invention. 
In Palmer v. Manufacturing Co. (0. C.) 84 Fed. 454, it was held that 
a claim purporting to be for a combination was in fact simply for 
an application to an appropriate use of what was claimed in an 
earlier patent, without the development of the inventive faculty in 
making the application. Though the circuit court of appeals dis- 
agreed with the circuit court upon the question of whether or not 
there was a true combination, and sustained the i)atent on the 
ground that there was a true combination, it said: 

"The test of identity afforded by a eomparison of the claims of the two 
patents, however, is not conclusive. We must be satisfied further that there 
are substantlal différences, not merely varying descriptions of one invention, 
or descriptions of a single Invention In différent applications to use." 

There was no disagreement with the views of the circuit court 
upon the légal proposition that where the différence between two 
patents was that one was for a spécifie device, and the other for a 
spécifie device applied to its appropriate and intended use, the 
patents were for the same invention. Palmer v. Manufacturing Co., 
35 C. C. A. 86, 92 Ped. 925. See, aiso, Tire Co. v. Lozier, 33 C. C. A. 
255, 90 Ped. 732. That the claim also covers the instrument when per- 
forming its functions as a receiver is immaterial. The référence in 
the 18S0 patent to the application for the patent in suit, if intended 
as a réservation, does not avail. Miller v. Manufacturing Co., 151 
U. S. 186, 192, 201, 14 Sup. a. 310, 38 L. Ed. 121; Tire Co. v. 
Lozier, 33 C. C. A. 255, 90 Fed. 745. Without considering other 
grounds based upon other claims of the 1880 patent, I am of the 
opinion that, by granting claim 4 the commissioner exhausted the 
power to issue the patent in suit. I agrée with the conclusion of 
Judge Carpenter upon this point, in U. S. v. American Bell Télé- 
phone Co. (C. C.) 65 Ped. 86, 87. On appeal and in the suprême 
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court, this flnding was not overruled as erroneous, but only as un- 
authorized on a bill by tke govermnent for the cancellation of a 
patent. 

We bave next to consider tbe questions arising on the work of 
Edison. Berliner's amendment of August 8, 1877, must bear the date 
of flling. The date of the application for the patent in suit was 
not earlier than August 8, 1877. On this view, Edison's application 
of July 30, 1877, for patent No. 474,281, is so clearly an anticipa- 
tion of ail that is claimed for Berliner by the complainant, that 
we need pût dwell upon it. Prof. Gross says of the apparatus de- 
scribed in thls application: 

"I hâve no doubt therefore, that the apparatus • • • was In fact 
what It has unlversally been admitted to be, — a microphone." 

See, also, 126 U. S. 278. 
Prof. Cross says, also: 

"But, although the apparatus • • • was a microphone In fact, my be- 
lief is that Mr. Edison at the date of his application • ♦ * and indeed 
long subsequently to thls, belleved that the apparatus operated by variations 
In the mass résistance of the material employed in the points." 

But this, of course, is entirely immaterial. Hère is the place 
for the proper application of the rule: 

"An inventer Is not called upon to state and explaln the principles of na- 
ture involved In the opération of his invention." 1 Rob. Pat § 82, p. 124, 
note 3. 

Disregard ail Edison's explanations or notions as to the scientific 
oreasons for the success of his invention, — its success still remains. 
Edison's application describes and claims the invention; and does 
not, like Berliner's application, contain évidence that the applicant 
had not made and did not intend to daim it. Edison's application 
of July 20, 1877, throws upon the complainant the burden of prov- 
ing that Berliner had made the invention of the patent in suit be- 
fore July 20, 1877. This burden cannot be sustained. But if we 
assume that Berliner did make an invention, and that his caveat of 
April 14, 1877, counts as a full réduction to practice, the complain- 
ant has still to meet the défense of the priority of Edison. It is 
impossible in this opinion to consider ail the contentions that arise 
on Edison's work, or ail the relevant expérimenta, patents, and ap- 
paratus. It is proven, however, that, before the event in the tele- 
graph oflSce that suggested to Berliner the possibility of employing 
in telephony variable pressure or variable contact of solid électrodes, 
Edison had been engaged for a long time in experiments to flnd 
means to mold a battery current into undulations similar in form 
to Sound waves; that he always used a continuons current and the 
vibrations of a diaphragm to control the approach and recession of 
conducting surfaces in constant contact. With varions devices he 
had succeeded in getting some degree of articulation. As early as 
1876 he had experimented with a Eeis transmitter, and obtained 
resuite which he describes as follows: 

"Q. Did you succeed In transmittlng any words with It at that time? Ans. 
I cannot say. We generally knew what was coming, and, knowing what 
was coming, even a Rels transmitter, pure and simple, transmlts and repro- 
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duces sounds whlch Sound almost like that whlch Is being transmitted; but, 
when It was attempted to transmit something which the receiver did not 
know, it was very seldom that any word was recognlzed." 

He rejected that as useless. By January 20, 1877, h.e had thought 
of applying to the téléphone the fact discovered by him m 1873, 
that Carbon placed in an electric circuit and subjected to varying 
pressure gave rise to remarlcable variations of current. At this 
date he made an experiment which he says "was the first attempt 
to apply the property of carbon, of varying its résistance by pres- 
sure, which I discovered in 1873." This experiment was illustrated 
and explained by the following sketch and inscription: 



"Three platina points don't seem to work 
any better than one point. Get it very 
good on a Western Union relay through my 
teeth, but I think tbat I could get it better 
if I had an adjustment to it, for Charley 
can't hold it steady enough." 

Edison testified: 

"It consisted of a diaphragm and three 
platina points Immersed In a dish conta in- 
Ing loose carbon. The talking, though very 
poor In quality, was of a suffieient volume 
that it could be heard through the teeth 
when an ordinary Morse relay, the magnet 
of whlch was Included in a circuit, was held 
against the teeth." 




BPEAKING TBLBGRAPH. 
Jan. 20, 1877. 



This preceded what counsel say was Berliner's date of conception, 
late in January, 1877. It is clear, however, that Berliner's thought 
in the telegraph ofiSce was not a complète conception from which 
invention can date, but as counsel say, "only an imagination of a 
possibility based upon analogy." He had merely found a line of 
investigation, — something worth looking into, — and conception was 
incomplète until experiment led to discovery. The conception could 
date only from such discovery. Clark Thread Co. v. Willimantic 
Linen Co., 140 U. S. 481, 489, 11 Sup. Ct. 846, 35 L. Ed. 521; Eob. 
Pat. § 381. Before this, even, Edison had made and recorded an 
experiment embodying the idea from which was developed the suc- 
cessful commercial téléphone, — the use of a carbon électrode, — and 
also constant contact and variable pressure upon a solid. The évi- 
dence of complainant's experts proves the importance of this ex- 
periment. In order to show that the defendanfs carbon powder 
transmitter infringes. Prof. Cross testifies that variations of current 
produced by varying pressure on a single contact and on a mass of 
powder were recognlzed by Du Moncel and Sir William Thomson 
as différent examples of the same principle, and that "the mass of 
powder merely fumishes a large number of microphonic contacts." 
If Berliner is to be given a date of conception "late in January, 
1877," Edison, surely, upon the same line of reasoning, must be 
given an .earlier date. His conception was embodied in an experi- 
ment, and, following this, it appears that during January, February, 
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and March, Edison and hîs assistants were busily engagea in taking 
advantage of the properties of carbon. This experiment, crude as 
it was, preceded Berliner's experiments to flnd whetlier pressure be- 
tween a diaphragm and a metallic électrode would deflect a gal- 
vanometer; The importance of tliis experiment is that, if we adopt 
tlie complainant's view as to what constitutes a complète concep- 
tion, we are obliged to give priority to Edison on this experiment 
alone, in the light of Prof. Cross' testimony as to a mass of powder. 
ïij Pebruary 9, 1877, Edison had succeeded in transmitting speech 
"commercially," as he says, by apparatus which we hâve already il- 
lustrated, and upon which was based his application of April 27, 
1877, for patent No, 474,230. The défendants' brief says that: 

"ïhe question whether Edison or Berliner first made a variable résistance 
transmltt^r with soUd électrodes, In which the external résistance may be 
varled, as'BeU's patent says, bas never been presented to a court until now." 

That Edison did produce speech with solid électrodes before Ber- 
liner is clearly proven; and the invention described in his patent 
No, ±74,230, applied for April 27, 1877, has as its true date Pebru- 
ary 9, 1877. This was before the earliest date given by Berliner 
in his statement in interférence, March 4, 1877, when, as he said, 
"a person heard sounds, but could not generally make ont the 
words that I spoke," and conceming which the person testified 
that he heard no words. But upon no reasonable view of the tes- 
timony of Berliner himself can we give to him a date for the trans- 
mission of any words earlier than April 11 or 12, 1877, — the sec- 
ond date given in the statement in interférence. If Berliner made 
an invention, his date is not earlier than April 11, 1877. Before 
this date, and by April 3d or 4th, Edison had successfully trans- 
mitted speech, with other apparatus already illustrated, consist- 
ing of a diaphragm and "flve vertical springs, each provided with 
a sleeve carrying a cylinder or button of hard-pressed plumbago 
fastened to a bar of insulating material. Ail the plumbago but- 
tons were in contact, and the one at the end rested against a 
diaphragm. The circuit was complète from the flrst spring through 
ail the carbons to the last spring." The instrument transmitted 
ordinary speech perfectl y. The complainant's counsel admit that 
the apparatus of April 1, 1877, is a transmitter involving the con- 
ception that the extremely minute vibrations produced by the hu- 
man voice coùld produce sufiQcient pressure of one électrode upon 
Another to change the current, since they contend that it opérâtes 
by compressing the mass of the second électrode, Preceding Ber- 
liner's caveat and his earliest date are at least three operative 
constant-contact transmitters employing a battery current, using 
the Sound waves as the motive force, and producing electrical undu- 
lations of the kind described in Berliner's patent; two of them 
having solid électrodes, and ail of them practicing the variable- 
résistance method of Bell, and ail causing the current to vary pro- 
portionally to the pressure exerted at the diaphragm, and also pro- 
portionally to the pressure exerted by one électrode upon another; 
strengthening and weakening the electrical contact according to 
the movements of a diaphragm, increasing it as pressure increases, 
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decreasing it as pressure decreases; and ail embodying what is said 
to hâve been Berliner's radically novel conception, i. e. that sound 
■waves could produce sufficient pressure between contact électrodes 
to produce an uudulatory current. Many difflculties in this case 
arise from the complainant's attempt to show that Berliner's pat- 
ent embodies a conception that was a radical novelty, and a mode 
of opération that was novel and generic, and to frame a generali- 
zation broad enough to include the défendants' devices, by disre- 
garding diiïerences in structure that are so material and important 
as to render any comparison in respect to practical efficiency or 
commercial utility out of the question, and that also will escape 
anticipation by the devices of Edison. If Berliner's invention was 
in fact merely an invention of apparatus for practicing Bell's 
method, and is to be considered merely as an improvement upon 
the apparatus of Bell and Edison, there is clearly no infringement. 
The défendants' "single-contact transmitter" is substantially the 
well-known Blake transmitter, in which the contacts are of plati- 
num and hard carbon, each supported on springs. This is described 




BLAKE TRANSMITTER. 



In letters patent to Blake, No. 250,128, dated November 29, 1881. 
The contacts are spring supported, so that they move with the 
diaphragm. The électrode of hard carbon shown in solid black 




in the drawing will demand particular attention. The second or 
wall form also employs carbon, powdered and inclosed in a cell, 
which cell is carried by a leaf spring. The cell is almost, but not 
quite, filled with granulated carbon, leaving room for motion and 
expansion of the particles of carbon. Two conducting plates or 
carbon plates form the front and rear walls of the cell. The move- 
ments of the diaphragm are communicated to the front wall of 
the cell, which presses more or less against the adjacent carbon 
particles, and likewise presses the numerous carbon particles within 
the cell into more or less intimate contact. This is said by corn- 
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plainaat's experts to be a "multiple'contact" transmitter. The use 
of carbon in a transmitter is, beyond controversy, the invention of 
Edison. Edison was the flrst to make apparatus in which carbon 
was used as one of the électrodes; and Berliner, in the course of 
proceedingB in the patent office, disclaimed carbon as an électrode. 
Prof. Cross testifles that "no métal contacts of which I know could 
compete with carbon for practical commercial use," and that "ail 
commercial transmitters, as far as I know, hâve employed carbon 
as the material of at least one of the électrodes." The carbon 
transmitter displaced Bell's magnéto transmitter, and, under sev- 
eral forms of construction, remains the only commercial instru- 
ment. A transmitter with métal électrodes was never in commer- 
cial use, the magnéto instrument being a better instrument for 
the practical transmission of speech than a Berliner transmitter 
with metallic électrodes. The advance in the art was due to the 
carbon électrode of Edison. Edison's structure, then, is distinct 
from the structure of Beis or Berliner, and was patentable as ap- 
paratus, and was an invention of very great importance. The com- 
plainant is attempting to subordinate a great invention. 

It is contended, however, that Berliner's invention was generic, 
and that it both précèdes and includes the carbon transmitter. 
To sustain this contention is essential to the complainant's case, 
for otherwise the disclaimer of carbon is fatal. Berliner's trans- 
mitter and the défendants' transmitters are classified by the com- 
plainant's experts under the name "microphone," — a name which, 
so far as applied to téléphonie apparatus in commercial use, signi- 
fies that one of the électrodes is of carbon. The term was applied 
by Hughes in 1878 to designate apparatus invented by him, having 
carbon contacts, and designed to render very feeble or inaudible 
sounds with such intensity that they would become audible. This 
apparatus rendered audible the tramp of a fly. Prof. Brackett says: 

"Ip some loose sensé, the term 'microphone' has eome to be applied to any 
kind of a loose-contact variable- pressure transmitter when employed for télé- 
phonie purposes. It la qulte clear that in such use o( the term It Is not de- 
scrlptlvely accurate." 

He refers also to confusion in discussions relating to telephony 
likely to arise from the use of this term. As we hâve to consider 
whether or not apparatus with an électrode of carbon is similar 
in substantial respects and in mode of opération to one with élec- 
trodes of métal, and embodies the same invention, the constant 
use of the term "microphone" by the complainant as descriptive of 
Berliner's apparatus is somewhat confusing, since it involves a 
begging of the very question that we hâve before us, and assumes 
that Berliner's apparatus is substantially similar to that of Edison 
and of Hughes. It is apparent, however, that Berliner did not 
anticipate the remarkable discoveries which Hughes disclosed to 
the world in 1878, and that thèse discoveries of microphonic facts 
should not be read into the patent of Berliner. Thèse discoveries 
were not due to a "conception," but to investigation by intelligent 
experiment. No preconception could hâve embraced what Hughes 
discovered experimentally. Moreover, the apparatus of Hughes did 
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not include a vibrating diaphragm. Nor should we be misled by 
the complainant's statement that the instrument described and 
claimed in the patent "is the only instrument capable af snccess- 
ful use in the transmission of articulate speech by electricity over 
such distances and in such situations as those for wMch the télé- 
phone is most practically useful and bas hitherto been chiefly used." 
This is true of transmitters with an électrode of carbon, but not 
of Berliner's instrument. It is true of the carbon "microphone 
transmitter," but not of the metallic "microphone." It does not 
folio w, because there may be resemblances between the instruments 
of Berliner, Hughes, and Edison, upon which, in the light of sub- 
séquent knowledge, and disregarding questions of practical utility 
and substantial différences in structure as well as the history of 
the development of practically efficient apparatus, ail, as well as 
the old Keis apparatus and the Morse key, may be classified ex 
post facto as "microphones," or because there may be scientiflc 
resemblances between them, that the instruments are to be regarded 
as substantially resembling each other in the practical sensé of the 
patent law, which is govemed by considérations of utility rather 
than by the classiâcations of science. What, then, was Berliner's 
invention, according to the complainant? "Berliner's inventions do 
not réside in the structure involved." This is one of the reiterated 
propositions of the complainant's brief and argument. It is said 
that Berliner, "using substantially the old Eeis structure, produced 
a new mode of opération." It is this "mode of opération" which 
the complainant seeks to monopolize. Identity in respect to mode 
of opération is proposed as the test of infringement. The com- 
plainant's use of the term "mode of opération" requires most care- 
f ul scrutiny. Counsel say that Berliner's invention may be phrased 
in many ways; that it may be called an instrument "characterized 
by its mode of opération," an art or process or method; and that 
thèse différent expressions are essentiaUy the same. The case of 
the complainant rests upon the proposition that Berliner invented 
a "mode of opération" or process or art. It is necessary, however, 
to draw a careful distinction between the "mode of opération" or 
modus operandi of an instrument, and a process or mode of oper- 
ating upon an electric carrent, and a way of operating a Reis ma- 
chine in order to préserve constant contact of électrodes. What 
is Berliner's "mode of opération," art, or process or method? The 
patent covers no new process to be practiced upon an electric cur- 
rent. The process performed upon the current is Bell's, and is dis- 
claimed. Neither the caveat, application, nor patent refers to any 
novelty in the treatment of the current. The patent covers no new 
method of varying résistance, disclaiming varying résistance by 
Sound waves. We hâve seen the fallacy of contrasting Berliner's 
"mode of opération" with that of Reis, since by this means the 
Berliner patent is made to cover again a portion of Bell's fleld of 
invention. Berliner's mode of opération must be contrasted with 
that of Bell's liquid transmitter and of Edison's apparatus. I 
believe, however, that this fallacy is essential to the complainant's 
contention that Berliner invented more than a mère variation of 
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apparatus, operating according to the gênerai method învented by 
Bell ând applied by Bell and Edison. According to the complain- 
ant's évidence, when the électrodes of Berliner's instrument trans- 
mit speech, there are two joint effects produced by the vibration 
of the diaphragm: (1) The varying pressure of the électrodes, one 
upon anôtherj (2) the varying discontinuity of the joint; in other 
wordS, the weakening and strengthening of contact. Each of thèse 
effects is in turn abstracted and selected by the complainant as 
thé cause or explanàtion of the variations of the current, and er- 
roneously termed a process, art, or method; and we find either 
two exglanations, or two modes of expressing the same thing: (1) 
The mode of opération by variable pressure; (3) the mode of opéra- 
tion by varying transition résistance, to wit, the résistance due to 
the discontinuity of a loose joint. 

We will flrst consider the "mode of opération by variable pres- 
sure." The argument follows the language of the claims and spéc- 
ification. Counsel attribute to Bèrliner the following conception: 

"I hâve a solution. I am golng to vary the battery current by varyiu.; 
the résistance of the circuit ^ How? By varying the pressure between the 
électrodes by the opération àt «ound vibrations." 

In other words, he says: 

"I propose, as a means of solvlng thls problem that many men and many 
mlnds haVè been eugaged In, the following solution. It Is a simple one. It 
Is a précise one. I will vary the pressure as such between the électrodes 
whlch forin a part of the circuit Your honor will, I thlnk, observe the pré- 
cise and yet the satisfying character of that solution. It eeems to me that it 
Is neither too broad nor too narrow." 

The complainant's brief says: 

"Berliner's idea of uslng the extremely minute vibrations produced by the 
human yolçe to vary tlie pressure between contact électrodes, so as to pro- 
duce an undulatory current, was radically and absolutely new." 

Prof. Grôss states that the opération ôf the transmitter dépends 
in part upon thèse facts: First, variation of contact pressure at 
the eleclrodes produces variation of electrical résistance; second, 
that, under the slight changes of pressure due to the voice, the 
variations of résistance correspond to and are approximately pro- 
portional to the variations of pressure, and are great enough to 
yield practical results. The first fact, he states, was known but 
not utilized. The second, he says, was wholly unknown bef ore Bèr- 
liner. Gdtinsel also describe Berliner's invention in the following 
languagéî' As "the discovery • • • of the availability of pres- 
sure, as isuch, between électrodes, when varied by sound waves, 
to vary the electric current in the required way." Ail this is too 
abstract, indeflnîte, and vague, it disregards essential conditions, 
and does not éscape anticipation bV Edison. If this is a full ex- 
pression of Berliner's conception or discovery, then it is clearly 
proven that it ^as an erroneous ahd inadéquate conception. Un- 
less by the words "varying pressure" as meant varying contact, ail 
this is pfovett to be erroneous by the complainant's own évidence. 
A tuï>n of a screw disproves the variable-pressure "mode of opéra- 
tion." 'ItiS not true that when électrodes in contact are brought 



AMERICAN BELL TEL. CO. V. NATIONAL TEL. MÏ'G. CO. 1041 

togéther with greater pressure, the résistance proportionally de- 
creases; and conversely, when the pressure is diminished, the ré- 
sistance proportionally increases. If the screw is tightened so that 
the électrodes are clamped closely togéther, there will still occur 
changes of pressure "between" électrodes proportional to the pres- 
sure upon the diaphragm, but the current will not be affected as 
desired. Hère we hâve the best example of pressure "as such," 
but the current does not change. It is only when the électrodes 
are placed in loose contact, so that changes of contact occur, and 
so that the contact is loosened and tightened, that changes of pres- 
sure are accompanied by changes of current. Eliminate thèse 
changes of contact, and the cause of the variation of the current 
disappears. The "law of variable pressure" is unsound practically, 
and logically is misleading. It gives a nominal prééminence to 
that condition vrhich is présent both when the instrument is opera- 
tive and when it is not. It serves to divert attention from the es- 
sential condition, — ^variation of contact, — and from the gênerai re- 
semblance of Bell's, Edison's, and Berliner's modes of opération. 
Counsel mean by "variable pressure" variable contact. Berliner's 
variable pressure is a species of variable contact, and variable con- 
tact produced by sound waves is the invention of Bell, and was used 
by Edison before Berliner. Prof. Brackett says: 

"With the gênerai statements of Professor Cross as to variations of pres- 
sure causing variations of résistance, I hâve no hésitation in agreeing if the 
Intermediate results be kept in mind, or If need be carefully stated, other- 
wise not" 

. He says also: 

"I do not conceive that any spécial function Is to be attrlbuted to pressure, 
merely as such, except in so far as it opérâtes to produce a change in the 
amount of area in contact, or in the proxlmity of molécules across which 
the electric current is made to pass." 

Prof. Cross testifles: 

"If the instrument is described as working by variation of pressure, that 
itself is a description that the contact is constant. The instrument could not 
work by variation of pressure unless there was constant contact." 

But the words "variation of pressure" must mean not only con- 
stant contact, but varying contact as well. The instrument can- 
not work unless the contact is both constant and variable. By its 
"mode of opération by variable pressure" the complainant seeks 
to cover ail transmitters operating upon a battery current by con- 
stant but variable contact of solid. électrodes, "solid" being the 
only limitation it contends for as implied in the wor\ "pressure." 
Is the complainant entitled to hold thèse défendants as infringers 
because their transmitters operate by varying pressure or varying 
contact of solid électrodes, or because Berliner first discovered that 
the minute vibrations of a diaphragm could produce suflEicient 
changes in the contact of solid électrodes to transmit speech, or 
because he was the flrst to invent apparatus embodying the concep- 
tion that sufBcient pressure could be produced between électrodes 
to vary the current in the required way, or in which the pressure 
was intentionally weakened in order to eut down the current? 
109 F.— 66 
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Edison'a apparatus of February 9, 1877, and April 1, 1877, antici- 
pâtes ftll this, and shows that Edison, before Berliner, had discov- 
ered "that a force so feeble as that of a sound wave" could so vary 
the pressure between électrodes in constant contact as to produce 
the electrical undulations required for the transmission of speech. 
If the variable-pressure opération can be saved from anticipation by 
Bell through a distinction between a solid and a liquid électrode, 
it cannot thus be saved from anticipation by Edison. The variable- 
pressure mode of opération limited to solid électrodes is anticipated 
by Edison, and the daims limited to solid électrodes are also an- 
ticipated. So long as the complainant's counsel persist in point- 
ing out as Berliner's novelty a single aspect of what occurs in the 
opération of his transmitter, and which occurs in ail constant- 
contact transmitters, to wit, "variable pressure between électrodes," 
and insist that this is the ground for comparison in determining 
whether other devices infringe; so long as counsel insist that they 
need give no further description of the necèssary apparatus than 
"électrodes in constant contact," or "solid électrodes in constant 
contact," or such vague description of apparatus as may be im- 
plied in emphasizing the words "pressure as such," — so long must 
they submit to anticipation and to the destruction of their argu- 
ment by each device that cornes within the natural meaning of 
the broad, gênerai terms whereby they seek to include the défend- 
ants' transmitters as infringements. The complainant cannot iden- 
tifythe défendants' transmitters with the complainant's through 
so broad a generalization as "variable pressure between électrodes" 
or "variable pressure between solid électrodes"; for, in making 
thèse generalizations so broad as to encompass the défendants, 
they at the same time so broaden the fleld of anticipation that they 
include prior devices of Edison. Edison's application of April 27, 
which goes back to February 9, 1877, showed a diàphragm of sheet 
métal, in front of which was a plate or disk of suitable material 
having a conducting surface. He says, "I found that a disk of hard 
rubber coated with plumbago answers well, but a disk of some con- 
ducting métal or substance may be employed." He describes the ad- 
justment and opération* There are two alternative adjustments, by 
one of which the circuit wires are contacted at opposite sides of the 
disk, when the apparatus is not within the terms of Berliner's pat- 
ent. Another adjustment shown, however, is one wire connected to 
a disk, and the other to a diàphragm. This is the arrangement shown 
in the drawing previously shown in this opinion, and dated Feb- 
ruary 9, 1877: 

"The disk or plate Is aceurately adjusted to the proper proxlmlty to the 
surface of the diàphragm, so that in a state of rest there will be little or no^ 
current passlng from the battery upon the Une; but the vibrations that are 
recelved by thé diàphragm from the volce cause the electrlc energy on the 
Une to increasô and decrease accordlng to the Intlmacy of contact between 
the vlbratlng diàphragm and the surface of the adjacent disk; for If the 
electrlc conductors are connected to the diàphragm and disk, respectlvely, 
the current tbât passes wUl be pulsated and ralsed or lowered by the Intl- 
macy of contact bf a surface or by the variable résistance where the con- 
ductors are In contact with the surface of plumbago, or other poor con- 
ductor of electrlclty." 
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Hère the résistance of the circuit is varied by diminishing and in- 
creasing the surface of contact, by varying the path of the current 
outside the area of contact, and also by varying the intimacy of con- 
tact of the électrodes. Edison testifies to this. There can be no 
doubt that the inertia and solidity of the second électrode assista in 
bringing the électrodes into more intimate contact, exactly as in Ber- 
liner's apparatus. This is anticipation as to variable pressure. 
Hère, also, is an example of apparatus "in which the pressure is in- 
tentionally weakened in order to weaken the current," which Prof. 
Cross says was unknown at the date of Berliner's caveat of April 14, 
1877. 

The patent statutes require the patentée himself to claim and de- 
flne his invention, so that the public may know its rights, and so that 
there shall not be imposed upon the courts the burden of construct- 
ing upon a hearing new claims from the interprétations that experts 
may place upon language of the most gênerai and sweeping char- 
acter. It is for this reason that I am of the opinion, as before stated, 
that the claims of this patent should be held invalid, upon the con- 
cessions of the complainant. The court should not be compelled to 
attempt such an impossible task as that of finding ont what kind of 
a contact is implied in the use of the word "pressure," when ail sub- 
stances are capable of sustaining pressure, and when anything which 
can be an électrode can undergo a variable-pressure opération. Nor 
should the court be required to solve such problems as what kind 
of material is it upon which pressure, "as such," can be developed? 
and whether the pressure upon an électrode of hard pressed plum- 
bago is pressure, "as such," or, what is the distinction between pres- 
sure of électrodes upon each other and pressure "between" élec- 
trodes? We hâve hère, in the solid électrodes of Edison, the kind 
of pressure called for by the Berliner patent, and the exact method 
of opération called for by the Berliner patent, to wit, "By making 
the plate vibrate, the pressure at the point of contact becomes weak- 
er or stronger as often as vibrations occur, and the strength of the 
current is thereby varied accordingly;" and, if the complainant's case 
is to stand upon abstractions which disregard essential features of 
the structure involved, it is very clear that the défendants hâve com- 
pletely met the complainant's case. Claim 1 and claim 2, the prima 
facie case, and the "variable pressure" arguments, are rendered in- 
valid by the work of Edison as exhibited in his apparatus of Febru- 
ary 9 and April 1, 1877. To avoid anticipation by the devices of 
Edison, the complainant has been obligea to abandon, practically, 
its variable-pressure theory, and, it seems to me, has recognized its 
vagueness and insuflBciency, and the necessity for giving a more spé- 
cifie description of apparatus than solid électrodes in constant con- 
tact, by developing a second theory. 

We hâve next to consider a second generalization, — the "mode 
of opération by varying transition résistance." Upon this the com- 
plainant seeks to identify the défendants' transmitters with that of 
Berliner, and to avoid anticipation by Edison, and also to avoid a 
concession that Berliner's invention was merely an invention of ap- 
paratus. The attention is now directed to the second of the joint 
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effects followîng the movement of the diaphragm, to wit, the vari- 
ation of discontinuity; the weakening and strengthening of the 
contact. The language of the government bill is quoted with ap- 
proval, and is adopted by the complainant : 

"The princlple upon which such an apparatus opérâtes Is as foUows: The 
discontinuity o( conducting material at the point of contact between the 
électrodes créâtes a résistance to the flow of current, which résistance is in- 
creased by lightness or weakness of pressure between the électrodes, and de- 
creased by closeness or force of such pressure. By increase of résistance in 
this manner the electric current flowing in the circuit is weakened, and by 
decrease of such résistance It is strengthened." 

Prof. Cross on rebuttal states the theory of transition résistance 
in the following language: 

"When two électrodes are in contact, and a current passes from one to 
the other, there is a certain résistance to the passage of a current offered 
at the joint which is constituted by the surface of contact of the two élec- 
trodes. It is a résistance of a différent eharacter from that of the body of 
the électrodes themselves, and is Independent in its magnitude of the résist- 
ance of the material of the électrodes. Its précise cause is not linown. but it 
occurs only when the current passes across such a joint as I hâve referred to. 
Thls résistance Is varied enormously by variations in pressure, and prac- 
tically dlsappears when the pressure is other than slight or moderate. From 
the fact that this résistance manifests Itself in the passage of the current 
from one électrode to the other, and that the phenomena relating to it are 
manifested only at the Joining surface of the two électrodes when the cur- 
rent is in transit, as it were, from one to the other, It is very appropriately 
called 'transition résistance.' Variation in transition résistance is the basis 
of the action of the microphone. In it, the transition résistance is caused 
to vary by properly varying the pressure between two électrodes in contact. 
This is the only mode of operating a téléphone transmitter by varying tran- 
sition résistance which has ever been utlUzed, or which, so far as has ever 
been shown, is experimentally praetieable." 

It is necessary in this case to be carefully upon our guard against 
confusion by verbal différences. When we wish to say that a con- 
tact changes so as to afford a greater or lesser facility to the pas- 
sage of the current, we may use a différent but équivalent expres- 
sion, and say that the résistance changes. This introduces a ver- 
bal novelty, but no real différence. The circuit is continuons when 
the contact is so close that, so far as the phenomena of the current 
are concerned, the joint behaves as if the électrodes were unbroken, 
and is discontinuons when less than the full amount of current 
passes. Transition résistance "is always dépendent upon the prés- 
ence of a break or joint. whereby physical continuity of the contact 
is interrupted to some extent," as is stated by Prof. Cross. This, 
of course, is merely descriptive of apparatus. The extent to which 
this break is lessened or increased détermines the action of the 
current. But this gênerai language of Prof. Cross, descriptive of 
transition résistance, is applicable to the Edison apparatus of Feb- 
ruary 9, 1S7T. Edison's patent, applied for April 27, 3877, con- 
tains a very much better description of "transition résistance" than 
does the Berliner patent. We hâve already quoted an extract from 
Edison's patent that shows a résistance to the current which re- 
sults from an initial adjustment of électrodes "so that in a state of 
rest there will be little or no current passing." Hère is "loose 
contact" and transition résistance between solid électrodes as de- 
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fined by Prof. Cross. As pressure increases, the initial transition 
résistance existing in the apparatus in a state of rest, and due to 
discontinuity of the joint, is decreased. Edison has sliown a much 
clearer conception of the résistance due to a break or joint or loose 
contact than Berliner discloses in those parts of his application 
which were not affected by any alleged mistake of his soliciter. 
Berliner gives no directions that the initial current shall be less 
than is able to pass with full contact. The only transition résist- 
ance that he contemplâtes, apparently, is that put in by the vibra- 
tion of the diaphragm. His transition résistance consists in weak- 
enings of the initial contact. This was the conception shown in 
that part of the application which relates to weakening the current. 
His caveat, claim 4, described the opération of the transmitter, "vi- 
brating the plate and diminishing the amount of electricity passing 
as many times and as much as the vibrations will loosen the pres- 
sure of contact." The application discloses no conception of an 
initial résistance that can be diminished. Counsel hâve quoted 
scientific authority for the statement "that the gist of the invention 
[of the microphone] seems to lie in obtaining and perfecting that 
which electricians hâve hitherto most scrupulously avoided, namely, 
loose contact." This, of course, relates to apparatus. In fact, the 
évidence of experts upon the subject of transition résistance, and as 
to the absolute necessity for a loose joint properly adjusted, comes 
very nearly to the point of proving the insufflciency of the spécifi- 
cation of the patent in suit. But varying transition résistance is 
merely varying contact. The résistance is caused by the discon- 
tinuity of conducting material, or by the joint, which must be loose. 
To change the résistance we must change its cause, — change the 
discontinuity. To change the discontinuity is to change the con- 
tinuity; that is, to change the contact. This follows from a mère 
interprétation of language. The experts for the défendants prove 
that in ail transmitters the variation of current dépends upon vari- 
ation of contact. Prof. Anthony says: 

"There is no other cause of variation of the contact résistance, exoept varia- 
tion in the area of contact, or variation in the proximlty or what I hâve 
called 'intlmacy of contact,' between the particles." 

Prof. Cross does not deny the évidence of the défendants' experts, 
but says: 

"I believe that it [the change In résistance] does dépend upon the prox- 
imlty of the électrodes, and so upon the proximlty of the particles of thèse. 
I know of no évidence to show that it dépends upon the area of the électrodes 
in contact. I don't know anything about the number of particles in contact, 
and I don't believe that any one does. Very liliely variations in the transi- 
tion résistance may dépend upon this; It being, as I hâve said before, a 
plausible hypothesis, though an entirely unproved one." 

But, for the purposes of this case, we are obliged to hold that 
the défendants hâve shown by a prépondérance of évidence that 
varying transition résistance does dépend upon changes in area and 
intimacy of contact. Upon his whole évidence. Prof. Cross prac- 
tically concèdes it. Prof. Cross was asked: 

"xQ. In the case of two solid bodies constituting a loose joint in an elec- 
tric circuit, is it your opinion that varying pressure between them does not 
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vary the area and Intlmacy of contact of the two électrodes? Ans. It Is not 
my oplnioJJ» I believe that It does. xQ. Is It your opinion that such varia- 
tion in Intimacy and area of contact of such électrodes does not cause varia- 
tion In résistance? Ans. I believe that variation in intimacy of contact, by 
whlch I meàn slmply that change which takes place wheu tvco électrodes 
are snbjected to pressure, whose character I do not prétend to détermine, 
does produce a variation in résistance. Whether variation in area of contact 
produces a sensible change or not In an ordinary microphone, 1 cannot say. 
Of course, theoretically, any change in the area of contact would be espected 
to produce some change in the résistance, but whether thls is présent to any 
material extent In the ordinary action of the microphone, I cannot say." 

Prof. Cross finally says: 

"The actual cause of the existence and of the law of variation of the tran- 
sition résistance has never been certalnly proved." 

Complainant's counsel and experts attempt to distinguish the prier 
apparatus of Edison àaving solid électrodes by saying that it was 
Edison's intention to vary the density of the plumbago by mass 
compression, and to vary the area of contact as dlstinguished from 
the intimacy of contact. But no sound légal distinction can be 
based upon an assumed or expressed intention of Edison. The 
distinction must be made as to actual apparatus, and its actual man- 
ner of clianging the current. Eob. Pat. § 82; Eames v. Andrews, 
122 U. S. 40, 55, 7 Sup. Ct. 1073, 30 L. Ed. 1064. When counsel, 
upon the supplemental brief, say that Berliner's method is différent 
from that of merely changing the surface area of contact, and from 
that of merely changing the molecular condition of one part of the 
circuit, they assume without suflRcient warrant that Edison's ap- 
paratus did in fact so operate. They are "guessing at what occurs 
between the électrodes" of Edison. Both sides agrée that this 
should not be done. Edison, before Berliner, was applying to the 
téléphone the fact that when carbon was pressed a remarkable vari- 
ation of ouïrent followed. If he did say that he had discoverpd 
that plumbago had the property of changing its résistance under 
pressure, it does not follow that he thought that ail the changes 
took place in the interior of the second électrode. If he thought 
that the instrument operated in part by changes in the conductivity 
of the material of the circuit he had also conceived of cutting down 
the current by weakening the pressure so that a small amount of 
current would pass on the initial adjustment, and a greater would 
pass as the pressure became greater, and the contact more intimate. 
But more than this, he had made the instrument and described the 
mode of opération of the Berliner patent. His évidence is that he 
employed varying "intimacy of contact" to vary the current; and 
his patent, applied for April 27, 1877, says so. But the complain- 
ant's experts do not avoid anticipation by Edison by limiting Ber- 
liner to transition résistance; for Prof. Cross says of Edison's ap- 
paratus of the application of April 27, 1877: 

"If, hovrever, the transmitter was purposely adjusted under very light 
pressure, so as to operate as a microphone, which, of course, it can be 
caused to do, wlth our présent knowledge, though ineffectively, the test cir- 
cuit gave évidence of microphonic action." 

But Edison describes an adjustment under very light initial pres- 
sure both in his application and in his sketch of February 9, 1877. 
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Another distinction upon which the complainant seeks to avoid 
anticipation by Edison is the évidence of Prof. Wright that there 
is no sensible microphonic action in the apparatus of the patent 
No. 474,230, of April 27, 1877; and of Prof. Cross, that with that 
instrument so adjusted "as best to insure the cutting in and out of 
résistance, * * * no material microphonic action need be prés- 
ent; and, so far as I can ascertain from careful experiment, no 
microphonic action is sensibly présent in its opération." It is hère 
conceded that speech can be produced by solid électrodes without 
microphonic action. But absence of "microphonic effect" would not 
save a défendant from infringing the patent in suit, and does not 
prevent anticipation. The patent is not limited to electric undula- 
tions that manifest microphonic action, It affords no basis for 
any discrimination in respect to quality of electrical undulations. 
Neither the spécification nor the course of évidence in this case 
will permit the patent to rest upon différences that an expert ear 
may detect between undulations similar in form to sound waves. 
Upon Berliner's own évidence, it is apparent that he had not reached 
the point of discriminating between the quality or eflSciency of tones 
produced. There is no évidence that such microphonic effect as 
may be produced by Berliner's metallic électrodes is of the slightest 
practical importance upon a comparison of his apparatus with the 
prior apparatus of Edison, or that it made any advance over the 
magnéto instrument. Berliner was not the discoverer of any im- 
proved effects demonstrated to his ear. But this distinction is of 
little practical importance for the further reason that "transition 
résistance," localized at the contact of électrodes, and microphonic 
action, were in the Bell mercury, — phimbago transmitter. Prof. 
Cross says: 

"If we Immerse the plumbago more deeply, and exclude the Immersion, 
varying opération in this way, it is possible to transmit speech microphonic- 
iilly. That this Is the case is shown not merely on theoretlcal grounds, but 
also by the peculiar harsh, scratchy charaeter which characterlzes a poor 
microphone * » • with a wire just touching the mercury surface, and 
particularly If the formation of a meniscus can be avolded, it is possible to 
transmit speech apparently by microphonic action. In this case the peculiar 
characteristic sounds of a poor microphone are évident." 

He says: 

"When plumbago Is used with mercury, It is difflcult to exclude the prés- 
ence of microphonic action to a certain extent." 

Prof. Dunbar, défendants' expert, made experiments to show that 
the operativeness of the Bell mercury transmitter is not altogether 
dépendent upon the amount of immersion of the wire, using as one 
électrode a conducting wire with the surface insulated except at the 
extrême point. He says: 

"With the platinum wire insulated on Its sides and presenting a conducting 
surface only at its submerged end, and using mercury for the Ilquid, speech 
was obtained of good articulation, althougb fatnter than when the sides were 
left unlnsulated." 

I am of the opinion that the défendants hâve proven that Edison 
is a prior inventer of the invention of the Berliner patent, even if we 
assume that it bears date June 4, 1877, and rests upon the caveat of 
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April 14, 1877, and that Edison anticipated Berlîner in the construo- 
tion of apparatus liaving constant contact, variable pressure, and 
Tarying transition résistance. But it is not at ail necessary for the 
défendants to prore that Edison was a prior inventor. This case 
might well be disposed of on one short ground, to wit, the variabU 
résistance of Edison's apparatus is an invention distinct from the 
variable résistance of Berliner's apparatus, and the method of oper- 
ating upon each kind of résistance is Bell's. The carbon transmitter 
used by the défendants is the invention of Edison, and an invention 
«ubstantially distinct from that disclosed in the Berliner patent; and 
whether it preceded or followed Berliner's caveat or application ia 
immaterial. The thought that the Keis apparatus might be made to 
perfonn Bell's process upon a current cannot be regarded either as 
a conception that was radically novel, or aa an intellectual solution of 
the practical problem of speech transmission. According to the view 
of the suprême court, Bell taught Van der Weyde what to do in order 
to use a Eeis instrument so as to make it transmit speech. 126 TJ. S. 
545, 544, 542, 8 Sup. Ot. 778, 31 L. Ed. 993, 992. Edison, in 1876, had 
this thought, but its practical inadequacy is shown by the fact that 
so skilled an expérimenter found the Reis transmitter useless with- 
out altération, though he was able to change the current and produce 
audible effects. If it bas since been found that the Reis transmitter 
can transmit speech, if it has been discovered that such minute chan- 
ges of contact as can be produced between metallic électrodes are 
»ufl9cient, it is this discovery, and not the thought of making and ex- 
perlmenting with apparatus that is substantially the Reis apparatus,. 
which is the substance of the invention of the Berliner patent. The 
discovery df what can be accomplished with metallic électrodes is not 
the discovery that is utilized in the carbon speech transmitter. Edi- 
son solved the problem in another way. He says: 

"I sought to devise a transmitter, or, rather, an addition to the Eeis télé- 
phone, which allowed one to tallî low or to talk strongly, and hâve the same 
reproduced low or! strongly. I felt certain that.when this was accomplished 
speech could be transmitted and reproduced." 

He found that carbon placed between the électrodes of the Reis 
transmitter makes it a very good transmitter. He thus dispensed 
with the necessity of employing such changes of contact as are used 
in the Berliner transmitter, and solved the problem by constructing 
new apparatus. 

Prof. Brackett says: 

"The introduction of carbon as one of the électrodes at once resulted In a 
variable-résistance transmitter whlch was of practical use, as is universally 
conceded. ^he reason for this resuit, I belleve, may be found in those 
peculiar properties of carbon which dlstlnguish It from other soUd conduct- 
Ing bodles, some of whlch I may specify. Whlle it Is classed among the con- 
ductors, It offera greater résistance, other thlngs belng equal, than do most 
ef the solid metals. It présents a surface whlch, unllke the surfaces of met- 
als, is characterlzed by what may be pèrbaps termed 'flufflness,' by whlch î 
mean Its surface présents great numbers of irregularltles, so that portion» 
of It rlse above otheij portions, and so présent Innumerable promlnences or 
élévations fittlrig ItTè teadily yleld to pressure applled by other soUds brought 
In contact with It, sb as to produce very great variations In what I wlll 
call the 'molecular area,' as contradlstlnguisbed from visible area. I mean. 
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«f course, that greater variations of the numbers of molécules confrontlng 
an opposing body, which is actlng upon it by variable pressure, wlW be pro- 
àuced than would be produced under like circumstances in the case of a solid 
métal. This property alone would mark It as especially suitable for use in a 
loose-contaet variable-pressure transmitter. Also the oxidation products 
which are Uable to be formed on the passage of a curreut are a gaseous 
character, and so will be at once removed from the surface by diffusion, 
thereby leaving the surface practically unchanged in character; and again, 
when a eurrent of electrlclty passes a carbon conductor, the beat thereby 
produced diminishes Its résistance, and so allows the eurrent to pass more 
freely. Thèse three circumstances severally and Jolntly tend to produce a 
very considérable variation of résistance to the passage of a eurrent, and 
thereby make the range of action, when small différences of pressure are 
applled, correspondingly considérable. Possibly and llkely other properties 
of carbon which are not well understood may conspire to produee the resuit 
In question." 

Prof. Wright says: 

"I hâve spoken of the large range of carbon. By this I mean that the 
pressure upon the joints of the électrode may be varied within eomparatively 
wide Ilmlts before the vibrations In the eurrent which are produced by the 
pressure cease to be such as can be practically employed In the transmission 
of speech. This bas an important practlcal advantage In the fact that the 
adjustment of the Instrument is much more easlly obtalned by simple me- 
chanlcal arrangements than in the case of the metals where this range is 
small." 

Edison discovered that carbon alone possessed the necessary range 
of contact to make a practical variable-pressure transmitter. The 
peculiar characteristics of carbon hâve given carbon transmitters tbe 
entire commercial field. Edison found that the practical way of 
turning the Reis transmitter into a speech transmitter was not to 
invent a mode of opération new over Bell, but to invent the carbon 
électrode. It is proved that the Bell magnéto instrument is superior 
for practical purposes to Berliner's instruments with metallic élec- 
trodes, while the carbon transmitters are superior to the magnéto 
instrument. The carbon transmitter could never hâve been found in 
the Berliner patent. It is not the fact that the commercial téléphone 
was developed from a new conception disclosed to the world by the 
Berliner patent or caveat. Berliner's experiments and Berliner's 
patent oonferred no knowledge as to carbon. It is not disputed that 
Edison's invention was developed by him independently, and it is 
also contended by the complainant that his invention was perfected 
without the conception which is said to constitute Berliner's novelty. 
Upon the complainant's contention, the conception of transition ré- 
sistance was one that was not essential to the development of a mi- 
crophone transmitter. An immense amount of painstaking and high- 
ly ingénions experiment preceded Edison's successful resuit. The 
discovery of the availability of carbon was unquestionably invention, 
and it resulted in the "first practical success in the art." The dif- 
férence between carbon and métal is a différence that bas made the 
advance in the art. The actual uselessness of the Berliner transmit- 
ter, the limited character of the disclosures in the Berliner spécifi- 
cation and of the experiments and discoveries of Berliner, and the 
independence of Edison's invention, prevent us from treating this 
patent as a document which disclosed to the world an idea from 
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which résultée a practical success. It is conceded that the Edison 
transmitter as apparatns is a very important invention. Ail the 
encomiums bestowed upon Berliner are based upon what bas been 
accomplished by Edison's carbon transmitters. It is contrary to 
common sensé and contrary to the spirit of the patent laws that the 
work of Edison should, by virtue of after-acquired knowledge of 
skilled experts, and by virtue of their use of the discoveries of Edison 
himself, be subordinated to the daims of Berliner's patent. I think 
that the défendants hâve established the proposition stated under the 
fourth défense: 

"If Berliner had never experlmented In telephony, that art In June, 1877, 
would hâve been preclsely the same; and that art to-day would be precisely 
where It Is," 

— As the resuit of the work of Edison. If the Berliner patent or the 
Berliner apparatuâ is to be treated as a practical embodiment or 
disclosure of a discovery, what is this discovery? That a variation 
of pressure like that which was adéquate in the case of liquid trans- 
mitters to produce the variation of résistance was also adéquate to 
produce a variation of résistance between solid metallic électrodes ; 
or that such minute changes of pressure or contact as could be pro- 
duced with metallic électrodes would cause Bell's process to be prac- 
ticed upon the current The patent, on its face, shows that Berliner 
claimed no novelty in the process performed upon the current, nor 
in the mode of operating upon the résistance of the circuit; that he 
disclaimed what counsel now claim for him, — a new mode of opéra- 
tion. The discoveries of Berliner were so limited that, upon sum- 
ming up, counsel for the complainant say: 

"We hâve, then, as the resuit of the proofs on the part of Mr. Berliner, 
that he not only had an Inventive conception, but that he constructed a 
séries of instruments to embody It, and that those Instruments dld transmit 
the quallty of sound, and, when tested at the présent time, demonstrate 
their own effectiveness to transmit speech." 

The conception, however, when reduced to deflnite form, resulted 
in apparatus that was substantially the Reis apparatus. The fact 
that Berliner himself constructed this apparatus is of no conséquence 
in determining the character or scope of the conception. This 
amounted to no more than a thought that old apparatus might be ope- 
rated by Bell's method. The discovery was that the quality of sound 
could be transmitted, and that he "now and then thought he could 
make ont the words of familiar sentences, but it was exceedingly 
faint." According to Berliner's own testimony, this was the limit of his 
discovery. Thèse are the only microphonic facts that he discovered. 
The microphone was not the resuit of a conception, but of a discovery 
of facts. Berliner did not discover, nor did he state the principle of , 
the microphone; for, according to the évidence of the complainant, 
this principle is unknown, and, according to the évidence of the de- 
fendants, it is Bell's principle of variable contact produced by the 
pressure of sound waves. The discovery that any new or improved 
effect upon the current would resuit was not made by Berliner. As 
a discoverer of microphonic facts, he made no practical advance upon 
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Reis (136 V. S. 640, 541, 8 Sup. Ct. 785, 786, 31 L. Ed. 991, 992), 
and added little or nothing to what Edison had learned as to 
the capacity of the Eeis apparatus. As a "conceiver," he conceived 
only what Edison had conceived and tried with similar results 
before him. Berliner did not conceive that solid électrodes would 
produce an effect such as was afterwards distinguished as a micro- 
phonic effect, and he did not discover any différence from the 
magnéto transmitter in the effects on the current. Edison, by in- 
dependent investigation, made discoveries of very great Importance 
as to the effects produced with différent materials in différent ad- 
justments, and made over the Eeis transmitter into a practical speech 
transmitter. The subséquent or previous discovery that the old Eeis 
transmitter could be made to perform the opération may be of scien- 
tific interest, but upon no principle of common sensé can it be made 
to control and anticipate the solution of the practical problem by 
Edison's différent expérimental method. The utmost that Berliner 
can be entitled to is apparatus substantially lilie that disclosed in 
his patent, when used for the transmission of speech. So hopeless is 
the complainant's case, if Berliner's invention is to be considered 
merely an invention of apparatus for practicing Bell's method, that 
the complainant persistently ignores ail comparison of Edison's and 
Berliner's transmitters in respect to practical utility, and insists that 
the test of infringement is comparison as to a method or procesa 
involved in the apparatus. It is clearly shown by the défendants 
that the Berliner patent does not disclose, and that Berliner did not 
invent, a new art or process. TJpon what is the Berliner process or 
art practiced? Not upon the current; not upon the résistance of the 
circuit; for this is ail disclaimed and is Bell's. Leaving out manu- 
factures and compositions of matter, the patent law provides no mid- 
dle ground between patents for an art and for a machine. Berliner's 
invention of "a new mode of opération" seema to be neither an art 
nor a machine, but an abstraction which may be described, in the lan- 
guage of Chief Justice Fuller, as "a disembodied shape in an inter- 
mediate state of ambiguous existence." See Westinghouse v. Brake 
Co., 170 U. S. ©55, S56, 18 Sûp. Ct. 707, 42 L. Ed. 1136. Having flrst 
in the patent and in the prima facie case claimed broadly the method 
of Bell's patent when practiced between opposing électrodes, and ev- 
ery form of constant-contact transmitter that it is possible to make, 
the complainant seeks to save its broad generalization by excepting 
from it various kinds of apparatus that come within ita tenus; but, 
after ail thèse exceptions are made, the complainant's claims still 
hâve a scope to which they are not entitled. The generalization can be 
corrected only by the adnaission that the method of opération is Bell's 
method, and that it does not constitute a new method to construct a 
new kind of circuit or to make a new kind of variable résistance. 
As a matter of fact, the complainant'» case on rebuttal shows a sub- 
stantial departure from the contention that Berliner did invent a 
new art, procesa or method, and actnally resta upon the proposition 
that the Berliner patent is to be construed as claiming and covering 
ail téléphonie apparatus having transition résistance. The new dis- 
tinction introduced by the expert évidence as to transition résistance 
ia an implied limitation as to apparatus. First claiming broadly ail 
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électrodes, tben, bj arbitrary exception not found in tbe terms of 
the claims, limiting itself to solids to avoid Bell's liquid transmitter, 
it now limita the apparatus to électrodes having transition résistance 
in order to avoid Edison's solid électrodes. We should remember 
that the fundamental proposition of the complainant, upon which 
learned and astute counsel bave deliberately based this very impor- 
tant case, is that Berliner's invention does not réside in the structure 
involved, — ^"not in mère parts of métal or other conducting material 
so placed in an electric circuit as to serve as électrodes, but in a mode 
of opération whereby the sound waves, by varying the pressure be- 
tween thèse électrodes, vary the contact or joint between them." 
Transition résistance, however, does réside in the structure involved ; 
and it is perfectly manifest that, assuming the existence of apparatus 
having transition résistance, the method of varying that résistance 
is the same as for varying any other kind of résistance, to wit, the 
method of Bell's patent, claim 4, — gradually increasing it and dimin- 
ishing it by sound waves. Counsel say that the words "electric speak- 
ing téléphone transmitter operated by sound waves" obviously bring 
in the mode of opération and the force which opérâtes. This is an 
exposure of a fundamental fallacy in complainant's case, to wit, the 
claim that the making of a new kind of circuit or a new form of ré- 
sistance makes a new method or art that includes a novel relation 
of sound waves to this new kind of résistance. Bell's art covers 
résistance of any kind, and only the new thing upon which his method 
of claim 4 is to be practiced is patentable after Bell. There is no 
shadow of invention in the use of the minute force of a sound wave 
to effect changes in a circuit after Bell and Edison. There is no 
shadow of invention in using sound waves upon an instrument for the 
transmission of sound, after Bell. Sound waves as the motive force, 
and electrical undulations conforming thereto, were factors in the 
problem given by Bell. Bell's patent covers sound waves brought 
into a ,new relation with an electric current, and also into relation 
with the résistance of a circuit, whatever its kind. The complain- 
ant could not stand for a moment upon the proposition that Berliner 
made any new discovery as to the force that a sound wave can exert 
upon a circuit. The only scope for invention, after Bell, is in the 
apparatus employed to obey his law. The vibrations of a diaphragm 
under the sound waves involve no novel elemental action not previ- 
ously in Bell and Edison. The patent disclaims novelty in the pro- 
cess practiced upon the current. The form of undulations, not their 
character, is ail that is claimed. It was a known fact that the Eeis 
apparatus could control the électrodes so as to strengthen and weaken 
the contact; that the vibrations of a diaphragm were of sufflcieni 
force to accomplish ail that Berliner described in his application; 
that is, to we£|,ken the initial contact of électrodes down to the break- 
ing point. In the Eeis musical transmitter, as well as in Bell's liquid 
transmitter, was shown ail that Berliner needed to learn as to the 
power of sound waves. Some confusion bas arisen from the fact that 
it is proven that the Keis apparatus, or Berliner's, is like a tool which, 
at the pleasure of the operator, may be made to perform the break- 
ing opération of Reis or the variable-pressure opération of Berliner. 
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The operator may turn the screws so that tlie contact will be broken, 
or so that it will be preserved, or he may drop his volce in order to 
préserve contact; but the patent covers no art or skill required to 
keep électrodes in constant contact, or if it does is not inf ringed in 
this respect. The "method" of claim 1, and which "characterizes" 
the instrument of claim 3, requires, as a condition précèdent, élec- 
trodes in constant contact. Prof. Cross says, "Constancy of contact 
will not transmit speech;" and that the variable-pressure opération is 
impossible when there is no contact. If there is an art or method of 
preserving the contact of électrodes which, in view of the expérience 
of Edison and Berliner, and the évidence of experts as to experiments 
with métal électrodes, seems not improbable, it is not the method 
or art set forth in claim 1, and should not be confused with it. The 
method is **by causing the Sound waves to vary the pressure between 
électrodes in constant contact so as to strengthen and weaken the 
contact." The patent sets forth, as the only means of securing con- 
stant contact, a screw. The "causing" is accomplished by placing the 
apparatus where there are sound waves. This is a very différent 
thing from Mr. Bell's "causing electrical undulations" as a method 
of transmitting sound, or of causing the résistance of a circuit to vary 
in accordance with sound waves. Berliner's soliciter has not suc- 
ceeded in paralleling Bell's claim 5. The production or sélection of 
sound waves is no part of a new art or process. When the exhibitor 
of the apparatus speaks, he is merely producing sound waves, which 
is no part of the method of causing them to produce electrical un- 
dulations of similar form. If he drops his voice so that it will be a 
weak force, he is merely producing sound waves appropriate to the 
particular form of apparatus. If he flnds a weak voice coming 
through the air, that will answer. Dropping the voice to feeble tones 
is an équivalent to a turn of the screw which is set forth in the pat- 
ent as the means of preserving the contact. No new art or method 
can be practiced in front of the diaphragm. Berliner's mode of opér- 
ation cannot be brought in upon the sound waves. It is ail deter- 
mined by the structure of the instrument. If the art is to be prac- 
ticed at the diaphragm, or if it is to be practiced in putting a suit- 
able amount of transition résistance into the circuit, the patent is 
certainly bad, since it leaves this art or method to be discovered by 
experiment. Prof. Brackett truly says, "So far as the method of 
opération is concerned, there is no novelty over Bell." There is also 
no novelty in mode of opération over Edison, even assuming that 
there is a novelty in the kind of résistance operated upon. The fact 
is that the complainant's fundamental proposition that Berliner's 
invention résides in a new mode of opération is erroneous. Berlin- 
er's invention, assuming that he made one, does réside in and is lim- 
ited by the structure involved, and amounts simply to a discovery of 
the capacity of a spécifie structure to obey Bell's law. Berliner was 
not the first to introduce transition résistance into a circuit. The 
complainant concèdes that Berliner was not the first to make the 
apparatus which it terms a "microphone." The Reis apparatus is 
conceded to be a microphone, and to hâve such transition résistance 
tiat it is capable of transmitting speech. Reis' failure was due to 
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tte fact that, in operating Ms machine, he put in so much transition 
résistance that lie interrupted liis current. 

It is unjust to thèse défendants that this case should be tried upon 
the theory of transition résistance, or upon the Gennan patent to 
Ludtge; but I am of the opinion that, even if Berliner's claims are 
to be interpreted in the light of expert évidence as covering ail trans- 
mitters having transition résistance between électrodes, thèse claims 
are of excessive breadth, and go far beyond the scope of any con- 
ception or discovery of Berliner. If Berliner discovered that such 
transition résistance as existed ready to his hand in the Eeis trans- 
mitter was capable of varying the current, this gave him no right to 
claim any and ail apparatus having transition résistance. As he does 
not describe it, gives no spécifie directions as to the amount neces- 
sary, gives no évidence that he made any investigations in consé- 
quence of a conception of this character, his utmost claim to transi- 
tion résistance is to such as was involved in the structure which he 
used, to wit, such transition résistance as is possessed by métal élec- 
trodes when properly adjusted. Prof. Cross says of the granules of 
the powder form transmitter, "The earbou employed is of such a char- 
acter as to possess a high transition résistance at the contact points." 
The complainant cannot monopolize a résistance "possessed" by car- 
bon. 

It follows that the Berliner patent, if it is valid at ail and discloses 
an invention, is nevertheless so limited that it does not include the 
défendants' devices. Claim 1 for a method is invalid. Counsel just- 
ly say of this claim, "We hâve claimed as a method the opération of 
the apparatus exhibited; nothing more." Oounsel for défendants 
contend rightly, I think, that the so-called "method" is mère phrase- 
ology, and merely an indirect description of apparatus. They say: 

"Why could not Mr. Hunnings hâve sald, 'I claim the method of produclng 
undulatlons In a circuit by causing the sound waves to vary the pressure 
apon the flexible wall of a cell contalnlng carbon powder Included wlthln the 
circuit, and thereby Increase and dlmlnlsh the résistance of the clrculf 7" 

If, after Bell, the Berliner method claim is good, every inventor of a 
new form of transmitter may base upon the peculiar features of his ap- 
paratus a new method claim for a process involved in the opération of 
his apparatus. Berliner did not alter Bell's variable-résistance meth- 
od by applying it to the Eeis électrodes, which the suprême court 
said Bell had taught Van der Weyde how to use, and might him- 
self hâve used instead of the apparatus which he adopted. 126 U. S. 
540, 8 Sup. et. 778, 31 L. Ed. 991; Westinghouse v. Brake Co., 170 U. 
S. 537, 554-557, 18 Sup. Ct. 707, 42 L. Ed. 1136. Like the method of 
the patent, the mode of opération by variable pressure and the mode 
of opération by varying-transition résistance are merely indirect and 
abstract descriptions of a part of what occurs in the opération of par- 
ticular apparatus. We may 'test the identity of meaning conveyed 
by thèse varions expressions by giving a Reis apparatus to three prao- 
tical electricians; by telling the flrst to operate it aocording to Bell's 
method; the second, according to the variable-pressure method; and 
the third, according to the varying transition résistance method. If 
thèse persons are sufficiently intelligent to comprehend what is meant 
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bj thèse instructions, each will do exactly the same thing. If this 
cannot be done without further invention, then it seems that the Ber- 
liner patent is invalid for an insufficient spécification. It is further- 
more important to observe tliat no method was claimed until 1880, 
after two years' public use. For this reason alone, claim 1 is invalid. 
The patent, therefore, must stand, if at ail, upon claim 2. Taken lit- 
erally, it is anticipated by the Bell mercury transmitter, and by Edi- 
son's devices of Pebruary 9th and April Ist. The patent confines it- 
self to métal for the pin or second électrode, and carbon was dis- 
claimed. Construed from the spécification, the disclaimer of carbon 
and the expérience of the patentée, as detailed in his testimony, it 
covers only its described électrodes and their known équivalents. 
Carbon was not a known équivalent. This claim cannot cover ail solid 
électrodes, because, after BelFs invention, the problem was not to 
flnd a new method, but to discover a better material than Bell's mer- 
cury électrode. The claim cannot cover ail solid material, for solidity 
of contacting surface is not in and of itself enough to make an ap- 
paratus practical or commercial. In Edison Electric Light Co. v. 
United States Electric Lighting Co., 3 C. C. A. 83, 52 Fed. 308, it 
was said: 

"The degree of différence between carbons that lasted one hour and car- 
bons that lasted hundreds of hours seems to hâve been precisely the différ- 
ence bet-ween failure and success, and the combination whlch first achiered 
the resuit 'long deslred, sometlmes sought, and never before attalned,' Is a 
patentable Invention." 

The décision of the suprême court in Incandescent Lamp Patent, 
159 TJ. S. 465, 476, 16 Sup. Ct. 75, 79, 40 L. Ed. 221, 225, is exactly 
in point. There it was said: 

"TJnder thèse clrcumstances, to hold that one who had discovered that a 
certain fibrous or textile material answered the required purpose should 
obtain the rlght to exclude everybody from the whole domain of fibrous and 
textile materials, and thereby shut out any further efforts to discover a 
better spécimen of that class than the patentée had employed, would be an 
unwarranted extension of hls mor.opoly, and operate rather to discourage 
than to promote invention." 

In that case the patent was held void. Fibrous or textile material 
was "too indefinite to be the subject of a valid monopoly." In the 
présent case we hâve not even an equal limitation, for claim 2 does 
not mention solid material for the électrodes, but simply électrodes 
in constant contact, — language broad enough to include various trans- 
mitters which are acknowledged not to be within the scope of Ber- 
liner's invention. I am, therefore, of the opinion, that, even if the 
complainant were able to prove that Berliner had in fact made an 
invention; that his application upon its face disclosed this inven- 
tion; that he was lawfully entitled to make the amendments, and 
that his previous patent of 1880 did not exhaust the power of the 
commissioner to grant the patent in suit ; and that he was not antic- 
ipated by Edison, — even after ail this, well-established rules of law 
would require us to hold that claim 1 of this patent is void, and that 
claim 2 is either void, or so limited that it does not include the de- 
fendants' transmitters. 
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It haa been impossible, in this opinion, to consider ail tte points 
of the Tery able arguments that hâve been presented, or ail the im- 
portant contentions that hâve arisen. The brief of the défendants 
has met the case of the complainant thoroughly and completely, and 
with yery exoeptional ability and commendable fairness has demon- 
strated, in my opinion, that the complainant's case rests upon a pat- 
ent that should not hâve been granted, and vehich is void for errer 
apparent upon the face of the records of the patent office; that, as 
a matter of fact, Berliner on June 4, 1877, the date of his applica- 
tion, had not made the discovery that speech could be transmitted 
Mrith the 'apparatus of the patent in suit, and was at that time, and 
long after, like other unsuccessful expérimentera, attempting to use 
a broken cnrrent. In addition to the fundamental defects in the, 
complainant's title to the patent, it appears that the best argument^ 
that skilled experts and learned and ingenious counsel can base upon! 
this patent is logically untenable and legally unsound. The bills 
wlU be dismissed. 
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AMERICAN NAT. BANK T. STONE. (Circuit Court of Appeals, Slxth Clr- 
cuit January 21, 1901.) No. 707. Appeal from the Circuit Court of the 
United States for the District of Kentucky. James P. Helm, for appellant. 
No opinion. Reversed. See 88 Fed. 409. 



ARMOTJR PACKING CD. v. HOLCOMB. SCHWARZSCHILD & SULZ- 
BBRGER CO. v. SAME. METROPOLITAN ST. EY. GO. v. SAME. SWIFT 
& 00. V. SAME. CONSOLIDATED KANSAS OITY SMELIING & RBFIN- 
ING CO. V. SAME. (Circuit Court of Appeals, Eighth Circuit. Aprll 6, 1901.) 
Nos. 1,506-1,510. Appeals from the Circuit Court of the United States for 
the District of Kansas. Frank Hagerman, for appellants. Dismissed on 
motion of appellants, the clerk's costs In this court to be taxed agalnst the 
appellants. 



BAILBY, Marshal, r. JOHNSON. (Circuit Court of Appeals, Eighth Cir- 
cuit Pebruary 25, 1901.) No. 1,523. In Error to the Circuit Court of the 
United States for the District of Colorado. C. W. Waterman, for plamtiflt 
in error. Dismissed, with costs, on motion of plalntiS in error. 



BAILBY, Marshal, r. JOHNSON. (Circuit Court Of Appeals, Eighth Cir- 
cuit February 25, 1901.) No. 1,524. Appeal from the Circuit Court of tha 
United States for the District of Colorado. 0. W. Waterman, for appellant 
Dismissed, wltb costs, on motion of appellant. 
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BEDFORD V. EASTERN BUILDING & LOAN ASS'N OP SYRACUSE. 
(Circuit Court of Appeals, Slxth CSrcuit) Transferred to suprême court by 
wrlt of certiorarl. See 21 Sup. Ot 597, 181 U. S. 227, 45 L. Ed. . 



BENTLEY v. ERIE R. CO. (Circuit Court of Appeals, Sixth Circuit. Jan- 
nriry 21, 1901.) No. 913. In Error to the Circuit Court of tiie United States 
for the Northern District of Ohio. James P. Wilson, for plaiutifC In error. 
John H. Olarke, for défendant In error. No opinion. Afflrmed. 



BOARD OF COM'RS OP WILKES COUNTY v. OOLER. (Circuit Court of 
Appeals, Pourth Circuit.) Questions cerfified to the suprême court See 21 
Sup. et 458, 180 U. S. 506, 45 L. Ed. 642. 



BOARD OF TRUSTEES OP HARDY TP., HOLMES COUNTY, t. BRAT- 
TLEBORO SAV. BANK. (Circuit Court of Appeals, Sixth Circuit .Tanuary 
21, 1901.) No. 855. In Error to the Circuit Court of the United States for 
the Northern District of Ohio. S. M. Bailey, for plaintifC in error. Wm. H. 
Harrls, for défendant In error. No opinion. Affirmed. See 98 Fed. 524. 



CLONBROOK STEAM-BOILER CO. v. WILSON. (Circuit Court of Ap- 
peals, Thlrd Circuit March 20, 1901.) No. 17. In Error to the Circuit 
Court of the United States for the Eastern District of Pennsylvania. DUk 
mlssed under rule 20 (31 C. C. A. clxll., 90 Fed. clxll.). See 105 Fed. 846. 



COULTER et al. T. PAHRNEY. (Circuit Court of Appeals, Eighth Circuit 
May 13, 1901.) No. 1,513. Appeal from the Circuit Court of the United 
States for the Western District of Arkaosas. Paul Jones, Oscar D. Scott, 
and Ernest Dale Owen, for appellants. Rose, Hemingway & Rose, for ap- 
pellee. Dlsmlssed, wlth costs, on motion of appellee. See 102 Fed. 403. 



D. M. SECHLER CARRIAGE .00. et al. t. STEARNS et al. (Circuit 
Court of Appeals, Eighth Circuit. Aprll 10, 1901.) No. 1,575. Appeal from 
the District Court of the United States for the Southern District of lowa. 
L. G. Susetnihl, for appellants. J. L. Parrlsh, for appellees. Dlsmlssed, wlth 
costs, on motion of appellees. 



DUPF MFG. CO. T. KALAMAZOO RAILROAD VELOCIPEDE CAR 00. 
(Circuit Court of Appeals, Sixth Circuit. July 2, 1901.) No. 928. In Error 
to the Circuit Court of the United States for the Eastern District of Michl- 
gan. Pred L. Chappell, for plalntiff In error. James I. Kay, for défendant 
In error. Before LURTON, Circuit Judge, and CLARK and EVANS, District 
Judges. 

LURTON, Circuit Judge. The decree of the circuit court (102 Fed. 171) 

npholding the validity of the three patents to Josiah Barrett for improve- 

inents in lifting jacks, being patents Nos. 455,993, 455,994, and 455,995. and 

finding infringement, Is affirmed upon the opinion of District Judge WANTY, 

109 F.— 67 
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DUNOAN ▼. SAN LTJIS VALLEY LAND & MINING CO. (CIrcUlt Court of 
Appeals, EIghtb Circuit. May 20, 1801.) No. I.ri52. In En-or to the Circuit 
Court of the United States for tbe District of Colorado. Charles J. Hughes, 
Jr., for plaintiff In error. Edward O. Wolcott, Joël F. Vaile, and C. W 
Waterman, for défendant in error. Dismissed, with costs, pursuant to rule 
23 (31 C. C. A. cxxvl., 90 Fed. cxxvi.), for failure to prlnt record, on motion 
of défendant in error. 



FAHENET v. GOTJLTER et al. (Circuit Court of Appeals, Elghth Circuit 
May 13, 1901.) No. 1.520. Cross Appeal from the Circuit Court of the United 
States for the Western District of Arkansas. Rose, Hemingway & Rose, for 
a[ipellant. Dlsmlssed by the court on Its own motion, the main appeal (No. 
1.513, 109 Fed. 1057) having been dlsmlssed on motion. See 102 Fed. 403. 



OLADDEN LUMBER CO. T. GLADNET. (Circuit Ctourt of Appeals, Eiglith 
Circuit. May 6, 1901.) No. 1,437, Appeal from the Circuit Court of the 
United States for the Eastern District of Arkansas. Tlm E. Cooper and St. 
John Waddell, for appellant Charles C. Waters, for appellee. Dlsmlssed, 
wlth costB, for want of prosecution. 



GLADISH T. PENNSYLVANIA CO. (Circuit Court of Appeals, Slxth Cir- 
cuit January 21, 1901.) No. 883. In Error to the Circuit Couit of the 
United States for the Northern District of Ohio. Charles A. Thatcher, for 
plaintiff In error. £1. W. Tolerton, for défendant In error. No opinion. Af- 
filrmeâ. 



GUTHBIB T. ARENTS et al. (Circuit Court of Appeals, Fourth Circuit 
Pebruary 11, 1901.) No. 390. Appeal from the Circuit Court of the United 
States for, the Eastern District of North Oarollna. Guthrie & Guthrie, J. S. 
Manning, and H. A. Foushee, for appellant. W. W. Fuller, Junius Parker, 
ami Winston & Fuller. for appellees. No opinion. Decree of the circuit 
court (101 FedL 338) afflrmed. 



HITCHCOCK ▼. NORTHWESTERN MUT. LIFE INS. CO. (Circuit Court 
of Appeals, Blghth Circuit. May 23, 1901.) No. 1,559. Appeal from the 
Circuit Court of the United States for the. District of Nebraska. J. H. Mc- 
Culloch, for appellant Howard Kennedy, Jr., for appelle©. No opinion. 
AiUrmed, with costs. 



HOMER RAMSDBLL TRANSP. CO. v. LA COMPAGNIE GENERAT/E 
TRANSATLANTIQUE. (Circuit Court of Appeals, Second Circuit) Ques- 
tions of law certlfled to the suprême court See 21 Sup. CJt 831, 4Ô L. Ed. . 



HUNS ▼. NEW YORK & P. R. S. S. CO. (Circuit Court of Appeals, Sec- 
ond Circuit) Question certlfled to the suprême court See 21 Sup. Ot 827, 
45 L. Ed. — » 
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HYATT T. PHŒNIX MUT. IJFB INS. CO. (Circuit Court of Appeals, 
Eighth Circuit. May 23, 1901.) No. I,5û8. In Error to the Circuit Court 
of the United States for the District of Xebrasiîa. James E. Philpott, for 
plaintiff In errer. J. W. Deweese, for défendant in error. Dismlssed, with 
costs, for ivant of jurlsdlction. 



KERR et al. v. EAER et al. BAER et al. v. KERR et al. BISBBE et al. 
V. SAME. (Circuit Court of Appeals, Fifth Circuit May 28, 1901.) No. 
1,029. Appeals from the Circuit Court of the United States for the Southern 
Di.strict of Florida. R. H. Liggett and Chas. A. Murphey, for Kerr and others. 
3. N. Stripling, for Kerr. H. Bîsbee, for Baer and others. Before PARDEB, 
McCOKMIOK, and SHELBY, Circuit Judges. 

PER CURIAM. From our examination of the volumlnous record In this 
case we conclude that from September, 1800, the original' complainants, John 
J. Philbrick, William R. Kerr, and G. W. Allen, and the défendant George 
J. Baer, were joiutly and financially interested in the municipal work then 
eontemplated, and thereafter, on October 3, 1880, conti'acted for, in the city 
of Key West; that the relations, rights, and duties of the several parties are 
set forth and defined in the written agreement made the 19th day of Janu- 
ary, 1S91; that under the contract, In the nature of a partnership, ail the 
parties were Interested in ail amounts expended, paid, earned, or recovered 
under or on account of the contract of October 3, 1890; and that the said 
Kerr and Allen and the assignées of the estate of John J. Philbrick, ail prés- 
ent complainants, are entitled to an accounting to and with the said George 
J. Baer, and to the recovery of the advances made and of thelr share of the 
profits earned and damages recovered In and growing out of the said Im- 
provement contract with the city of Key West. As the interest from Sep- 
tember, 1890, is admitted by the défendants' pleading of December 12, 1900, 
and the action and recovery in City of Key West v. Baer, 13 0. C. A. 572, 
fiO Fed. 440, were for work done and materiais furnlshed, as well as for prof- 
its, a review of the évidence showing the correctness of thèse conclusions Is 
unnecessary. We further find that, under the actual facts In the case and 
under the original bill filed, the circuit court acquircd .lurisdietion of the par- 
ties and of the case in equity existing between them, and that although 
many of the subséquent proceedings in the circuit court are not in accordance 
with the equity rules, and are in many respects subject to criticism, yet the 
circuit court never lost jurisdlction of the case nor of Its right to perfect the 
pleadings and to proeeed to a final decree determining and adjustiug the 
équitable rights of the parties. A considération of the several assignments 
of error and the évidence pertaining thereto satisfles us that the master's 
report, on which the decree appealed from is based, was and is so far erro- 
neous that the decree must be reversed. Reaching this conclusion, we might 
remand the cause, with instructions to order a new référence, and a report 
in accordance with certain directions, and correcting the errors complained 
of ; but as the case has been well briefed, and from the record itself we are 
able to correct and amend the master's report, a final decree may be now 
rendered putting an end to this protracted litigatlon. As we state the ac- 
count, the reasons for ail the items entered is sufflciently apparent, except, 
perhaps, as to the item allowed complainants as an advance for payment 
to Hamilton for brick. The master allowed the sum of SIO.IOO, which vi-as 
the amount due on the brick contract, as claimed by Hamilton. It was not, 
however, the amount actually due to Hamilton for the bricli. The brick had 
been sold with a guaranty, and after delivery in Key West 35 per cent, 
were rejected, in the suit of City of Key West v. Baer, as not of contract 
quality, and the'loss for this rejected brick should hâve fallen on Hamilton. 
While Philbrick and Kerr were guarantors on the obligation given to Hamil- 
ton, yet Baer was the manager, and Philbrick and Kerr had no right to pay 
more than was due at the expense of the joint account. We correct and 
amend the master's report and account as follows: 
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The master reports as the balfince found to be in Baer's hands. . $53,397 21 
This amount should be eorrected by flrst deducting $2,000, whlch 
ail agreed was for Baer's homestead 2,000 00 

Whlch leaves. §51,397 21 

And should further be eorrected In the matter of inter- 
est on hls unpald salary, the correct amount of 
whlch Is $ 5,224 26 

The master allowed 4,630 60 

Error to Baer's préjudice, the différence 5&3 GQ 

Whlch leaves $50,803 55 

And this should be further reduced by the luterest we find due to 
Baer on advances made by him 3,438 34 

Leaving in Baer's hands $47,365 21 

The complainants' unpaid advances are reported by 

the master to be $25,368 00 

This is incorrect, because — First, must be 

deducted therefrom the advance on Baer's 

homestead $2,000 00 

Second, the différence between $10,100 and 

$3,865.73, overpaid Hamilton for brick, to 

wit 6,234 27 

8,234 27 

Complainants' actual advances 17,133 73 

Whlch deducted from the balance in Baer's hands leaves actual 

profits as the business was conducted $30,231 48 

If the complainants had made the advances they agreed, the 
followlng sums paid in Interest would not hâve been lost to the 
fund, to wlt: 

Interest pald Walker & Kendrlck and Woodward ? 6,352 92 

Interest to Baer on salary 5,234 26 

Interest to Baer on advances made by him 3,438 34 

Interest due Bisbee to June 7, '99 7,359 94 

Interest paid Brown * 500 00 

Making as profits that should hâve been, but for com- 
plainants' default In advances 22,875 46 

Which added to above $53,106 94 

One-fourth of this amount, $13,276.72, should be al- 
lowed Baer as hls profits, which deducted from 
$30.231.48, profits actually made, leaves for com- 
plainants $16,954 76 

To which add advances.- 17,133 73 

Leaves due the complainants $34,088 49 

And thereon it is ordered and decreed that the complainants do hâve and 
recover for thelr own use from the défendant George J. Baer, for advances 
ànd profits under the contract, the sum of $34,088.49; and, it appearing that 
there is due from said partnership several sums to intervening petitioners 
Incurred on joint account and not yet paid out of the assets, but for whlch 
Baer has had crédit and now owes, to wit: Horatîo Bisbee, for services and 
Interest, $9,136.42; Morgan Bisbee, for services, $350; and Rowland Wood- 
ward, for services, $500, — amounting to $9,986.42, it is further ordered and 
decreed that thé complainants, for the use of said intervening petitioners, 
hâve and recover from George J. Baer said sum of $9,986.42, with interest 
from the 29th day of December, 1900; and it further appearing that there is 
on deposlt the sum of $45,000 to secure and answer any decree that may be 
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made hereln on behalf of the complainants, it Is ordered and decreed that 
from said sam of $45,000 there be pald the aforesald amounts decreed in 
favor of complainants and Interveners, to wit, $34,088.49 and $9,986.42, the 
latter with interest as aforesaid, and that any balance of said $45,000 re- 
inaining after payiiig the above, and after payîng his one-fourth share of 
the costs decreed in this case, be paid over to said George J. Baer, défendant. 
It is fiirther decreed that as to complainants' clalm for $2,000 advanced said 
George J. Baer, but rejected herein, this decree shall not bar or préjudice any 
action at law hereafter brought to recover the same, It is further decreed 
that the costs of this court on ail three appeals involved, and of the circuit 
court, be paid three-fourths by the complainants and one-fourth by George 
J. Baer. and, further, that the costs of the circuit court may be retaxed, and 
on such retaxing the registry fee shall be taxed only on moneys actually 
received and paid out, and no spécial fces for entries in a progress docliet 
shall be taxed. And this cause is remanded to the circuit court, with in- 
structions to annul and vacate the decree entered December 29, 1900, and to 
enter and exécute the decree as herein rendered. 



NACKKELA et al. v. WEBSTER. (Circuit Court of Appeals, NInth Cir- 
cuit. May 17, 1901.) No. 635. Page, McOutcheon, Harding & Knlglil, 
for appellants. Before GILBERT, ROSS, and MOEROW, Circuit Judges. 

GILBERT, Circuit Judge. This case Is slmilar to the case of Tornanses 
V. Melsing, 109 Fed. 710. The appellee claims the right to locate and appro- 
prlate a mining claim which had already been located by the appellants, upon 
the ground, as alleged in the bill, that the appellants were not cltlzeus of the 
United States, and had not declared their intentions to become citizeus of the 
United States, and "that they do not intend to pay for or purchase the said 
placer-mining claim from the United States, or take any steps to that end; 
that their résidence and citizenship is in Lapland, to which place they expect 
to return when they shall hare extracted from the above-described clalm and 
premises the gold therein contalned." Ail the questions which are involved 
in this case were considered in the case of Tornanses v. Melsing, above re- 
ferred to. For the reasons set forth in the opinion In that case, the order 
of July 23, 1900, appointing a receiver of the placer claim Involved in this 
case, belng placer claim No. 1, on Nugget Gulch or Nackkela Gulch, a tribu- 
tary to Anvil creek, in the Cape Nome mining district, Alaska, Is reversed, 
and the cause will be remanded, with instructions to dlsmlss the bill. 



KJELLMAN v. EOGERS. (Circuit Court of Appeals, Ninth Circuit May 
17, 1901.) No. 636. Page, McOutcheon, Harding & Knight, for appellant. 
Before GILBERT, ROSS, and MOEROW, Circuit Judges. 

GILBERT, Circuit .Judge. The facts In this case are slmilar to those in 
the precedlng cases of Tornanses v. Melsing, 109 Fed. 710, and Nackkela v. 
Webster, ubi supra. The appeal is from an order appointing a receiver of 
placer-mining claim No. 2 below Discovery, on Anvll creek, a tributary to 
Snake river, In the Cape Nome mining district, Alaska. Upon the grounds 
expressed in the opinion in the case of Tornanses v. Melsing, the order ap- 
pointing a receiver is reversed, and the cause remanded, with Instructions 
to dismiss the bill. See 106 Fed. 775. 



L. BUCKI & SON LUMBER CO. v. ATLANTIC LUM.BER 00. (Circuit 
Court of Appeals, B'ifth Circuit. May 28, 1901.) No. 956. In Brror to the 
Circuit Court of the United States for the Northern District of Florida. H. 
Bisbee, for plaintiff in error. R, H. Liggett, for défendant in error. Before 
FARDEE, McCORMICK, and SHELBY, Circuit Judges. 
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PEJR CDRIAM. After much considération of the transcrlpt and briefs In 
tlil? case, a majorlty of the judèes are of opinion that the pleas filed by the 
défendant in the lower court set forth and présent a substantial défense to 
thè plalntiff's action and that the demurrers to them were properly overruled. 
The judgment of the circuit court is therefore affirmed. 



McSHERHY MFG. CO. et al. v. DOWAGIAO MFG. CO. (Circuit Court of 
Appeals, Sixth Circuit. January 21, 1901.) No. 900. Pétition for I.eave to 
File a Bill of Revlew in the Circuit Court of the United States for the .South- 
ern District of Ohlo. .loseph Wilby, for petltloners. Fred L. Chappeil, for 
respondent Pétition denled. 



MASTIN et al. v. MORSE et al. (Circuit Court of Appeals, EIghth Circuit 
May 20, 1901.) No. 1,549. Appeal from the Circuit Court of the L'nited 
States for the Western District of Missouri. Hugh O. Ward, for appel lants. 
I. P. Dana and Wallace Pratt, for appellees. No opinion. Afflrmed, with 
costs. 



THE MINNIB B. KEDTON. (Circuit Court of Appeals, Sixth Circuit. 
January 21, 1901.) No. 923. Appeal from the District Court of the United 
States for the Eastern District of Mlchlgan. Thomas A. E. Weadocii, for 
appellaut. H. M. Gillette, for appellees. No opinion. Affirmed. 



MONSON et al. y. HITCHCOCK et al. (Circuit Court of Appeals, Eighth 
Circuit. May 7, 1901.) No. 1,495. Appeal from the Circuit Court of the 
United States for the District of Minnesota. Roger Foster, for appellants. 
Heritidn W. PhlUlpa and Warren H. Mead, for appellees. Dlsmlssed, with 
costs, on motion of appellees. 



MORSE V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
Aprll 2G, 1901.) No. 1,519. In Error to the District Court of the United 
States for the Western District of Missouri. Blake L. Woodson and Franlj 
Warrlck, for plaintiff In error. Dlsmlssed, without costs to either party in 
thls court, on motion of plaintiff in error. 



NUGGET MIN. & MILL. CO. v, DOOTOR & (?HIEF MINING, MII.LING 
& LEASING CO. et al. (Circuit Court of Appeals, Eighth Circuit. Wav 15, 
1901.) No. 1,429. Appeal frpm the Circuit Court of the United States for 
the District of Colorado. .Toel F. Vaile, H. M. Blackmer, and Henrv McAl- 
lister, Jr., for appellant. C. S. Thomas, W. H. Bryant, H. H. Lee. 1!. S. 
Morrison, and Charles J. Hughes, Jr., for appellees. Dlsmlssed, with costs, 
by consent of parties; the cause ha^lng bceu settled. 



ROTHSCHILD & BRO. v. UNITED STATES. (Circuit Court of Appeals, 
Second Circuit) Questions certifled to suprême court. See 21 Suu. Ct 197, 
170 U. S, 463, 45 L. Ed. 277. See 87 Fed. 79S, 106 Fed. 9S9. 



MEMORANDUM DECISIONS. 
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SEELYE et al. v. UNITED STATES. (Circuit Court of Appeals, Eighth 
Circuit. May 17, 1901.) Xo. 1,529. In Error to the District Court of tlie 
United States for tlie District of Minnesota. C. 0. Baldwin, for plaintiffs in 
error. Robert G. Evans, U. S. Atty. Dismissed per stipulation, without 
costs to either party in tbls court. 



STAHL, County Treasurer, v. STREET. (Circuit Court of Appeals, Eightli 
Circuit. May 23, IDOl.) No. 1,540. Appeal from tlie Circuit Court of the 
United States for the District of Kausas. R. B. Welch, Henry Keeler, 
Charles D. Welch, D. R. Hlte, and W. A. S. Bird, for appellant. Bossingtou, 
Smith & Dallas, for appellee. Dismissed, with costs, ou motion of appellee. 



STANBAUGH v. SAN LUIS VALEBY EAND & MINING CO. (Circuit 
Court of Appeals, Eighth Circuit. May 20, 1901.) No. 1,551. In Error to 
the Circuit Court of the United States for the District of Colorado. Charles 
J. Hughes, Jr., for plaintilï In error. Edward 0. Wolcott, Joël IT. Vaile, and 
C. W. Waterman, for défendant in error. Dismissed, with costs, pursuant 
to rule 23 (31 C. C. A. cxxvi,, 90 Fed. cxxvi.), for failure to priât the record, 
on motion of défendant in error. 



TREAT V. WHITB. (Circuit Court of Appeals, Second Circuit.) Questions 
certified to the suprême court. See 21 Sup. Ct 611, 181 U. S. 264, 45 L. Ed. 



TYNON et al. y. CROWELL. (Circuit Court of Appeals, Eighth Circuit. 
March 11, 1901.) No. 1,531. In Error to the Circuit Court of the United 
States for the Indian Territory. John B. Turner and George B. Denison, for 
plaintiffs in error. J. S. Davenport, for défendant in error. Dismissed, with 
costs, pursuant to stipulation of the parties. 



UNION SWITCH & SIGNAL CO. v. HALL SIGNAL CO. (Circuit Court 
of Appeals, Third Circuit. Slarch 8, 1901.) No. 22. Appeal from the Cir- 
cuit Court of the United States for the Western District of Pennsylvania. 
Dismissed under rule 20 (31 C. C. A. clxii., 00 Fed. clxii.). 



UNITED STATES ex rel. PAINE et al. v. PHILIPS, Judge. (Circuit Court 
of Appeals, Eighth Circuit. May 23, ISJOl.) No. 24. Pétition for Mandamus. 
C. H. Xearing, for petitioners. Gardiner Lathrop, for respondent. Stricken 
from the docket at the costs of petitioners. 



UNITED STATES FIDELITY & GUARANTY CO, v. UNITKD STATES. 
to Use of GOLDEN PRESSED & FIRE BRICK CO. (Circuit Court of Ap- 
peals, Eighth Circuit. April 8, 1901.) No. 1,568. In Error to the Circuit 
Court of the United States for the District of Colorado. Andrew W. Gil- 
lette, for plaintifC in error. Dismissed, with costs, on motion of plaintiff in 
error, with leave to withdraw transcript to be used as return to new writ 
of error. 
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WALKER COUNTY, ALA., v. PIDELITY & DEPOSIT CO. OF MARY- 
LAND. (Circuit Court of Appeals, Flfth Oircuit. May 28, 1901.) No. 982. 
On Pétition for Rehearlng. For former opinion, see 107 Fed. 851. Bef ore 
FARDEE, McOORMICK, and SHELBY, Circuit Judges. 

PER CTJRIAM. In the opinion flied In this case we held that, on tlie facts 
made by the record and évidence, tlie surety company was not entitled to a 
crédit for the sum of $1,917.48, amount of March collectioDs returned April 
4, 1898, and paid November 29, 1808, and alleged to bave been paid witli mon- 
eys collected by Tax Collector Davis after the new bond was given. Wheth- 
er, on another trial, on proof tbat, prier to the acceptance of the second bond, 
Tax Collector Davis had parted with, appropriated, or embezzled tlie amount 
of taxes collected by him in March, 1898, as 6ho\vn by retura made April 4, 
1898, and upon further proof that the taxes collected by ïax Collector Davis 
after the new bond vrent in force were applied by the county treasurer to the 
payment of the return of April 4th, with knowledge as to the source from 
which the same were obtalned, and without the direction of Davis, the 
surety company would be entitled to the crédit in question, we express no 
opinion. The pétition for rehearlng Is denied. 



KAMPFB et al. v. REICHARD et al. (Circuit Court, S. D. New York. 
April 19, 1901.) Motion for Preliniinary Injunctlon. Edwln H. Brown, for 
the motion. W. C. Hauff, opposed. 

LACOMBE, Circuit Judge. It is not thought that the additional patents 
Introduced on this motion change the record in any way from that which 
was before Judge Coxe. See 105 Fed. 622. If the Leach devlce were in 
the prior art, it would, perhaps, require some modification of the construc- 
tion given to the patent in the prior suit; but Leach's application was filed 
later than complalnant's. Judge Ooxe's construction of the patent will there- 
fore be followed, and under it the modification of défendants device now 
complained of seems to be an Infrlngement. Motion granted. 
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